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A  TREATISE 


CONTRACTS 


SECTION  m. 

The  Contract  to  Marry. 

1.  A  contract  to  marry  must,  in  general,  be  reciprocal,  and 
obligatory  upon  both  the  parties ;  (?/)  and,  therefore,  an  it  must  be 
action  on  such  a  contract  may  be  maintained  by  a  man  ''e<=ipi'«cai. 
against  a  woman  ;  for,  if  the  promise  of  the  latter  were  void,  the 
engagement  of  the  man  would  be  nudum  pactum.  (2)  But  where 
the  contract  declared  on  was,  that  in  consideration  that  the  plaintiff, 
at  the  request  of  the  defendant,  would  go  to  L.  for  the  purpose  of 
marrying  the  defendant,  the  defendant  promised  to  marry  the 
plaintiff;  this  was  held  to  be  a  sufficient  consideration  to  support 
his  promise,  (a) 

{y)  See  1  Roll.  Abr.  22,  1.  5 ;' Hebden  y.  Towerson,  Sir  T.  Eaym.  400.  A  bill 
t!.  Kutter,  1  Sid.  180;  Rutter  u.  Hebden,  in  equity  lies  to  compel,  a  discovery, 
1  Lev.  147  ;  Harrison  u.  Cage,  Carth.  467.  whether  a  party  has  promised  marriage ; 
["  A  mutual  engagement  must  be  proved,  Vaughan  v.  Aldridge,  For.  42  ;  but  not  to 
to  support  this  action,"  for  a  breach  of  enforce  such  a  promise  specifically.  Che- 
promise  of  marriage.  Per  Parker  C.  J.  ney  v.  Arnold,  15  N.  Y.  345. 
Wightman  a.  Coates,  15  Mass.  5.]  (a)  Harvey  0.  Johnston,  6  C.  B.  295; 

(s)  Harrison !;.  Cage,  1  Ld.  Eaym.  386  ;  'S.  C.  12  Jur.  981.  ["As  the  law  now 
S.  C.  1  Salk.  24.  [See  Smith  v.  Sher-  stands,"  said  Parsons  C.  J.  in  Paul  v. 
man,  4  Cush.  408.]  A  promise  to  pay  Frazier,  3  Mass.  71,  73,  "  damages  are  re- 
money,  in  consideration  of  discharging  the  coverable  for  a  breach  of  promise  of  mar- 
defendant  from  his  promise  to  marry  the  riage."  "  It  is  the  common  law  of  our 
plaintiff,  is  binding ;  and  it  is  sufficient  to  country,  always  recognized  when  occasions 
aver  generally,  that  the  plaintiff  did  dis-  have  offered  ;  and  the  occasions  have  not 
charge  the  defendant,  without  showing  been  unfrequent  since  the  adoption  of  our 
how ;  Baker  v.  Smith,  cited  in   Aglionby  constitution."     "  Several  actions  of  this 
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In   the  case   of  an  infant,  however,  whose  promise   is  voidable, 

there  is  an  exception  to  this  rule  ;  for,  an  infant  may  sue 

case  of  an       though  he  is  not  liable  to  be  sued,  for  the  breach»of  a 

infant.  •        .  ^7^ 

promise  to  marry,  (^o) 
And  it  seems  that  it  is  not,  in   any  case,  necessary  to  prove  an 

express  promise  to  marry,  in  totidem  verbis  ;  but  the  con- 
be  in  express    tract  may  be  evidenced  by  the  unequivocal  conduct  of 

the  parties,  and  by  a  definite  understanding  between 
them,  their  friends,  and  relations,  that  a  marriage  is  to  take 
place.  (5^)  And  where  the  promise  of  the  man  was  proved  in  an 
action  against  him,  it  was  held,  that  evidence  of  the  woman  hav- 
ing demeaned  herself  as  if  she  concurred  in,  and  approved  of  his 
promise,  sufficiently  established  her  promise  to  marry  him.  (c) 


nature  have  been  before  this  court,  since  I 
have  been  upon  the  bench,  and  I  remember 
several  when  I  was  in  practice  at  the  bar, 
in  which  I  was  counsel."  Per  Parker  C. 
J.  in  Wightman  u.  Coates,  15  Mass.  4. 
See,  also,  Boynton  v.  Kellogg,  3  Mass.  189, 
and  Mr.  Rand's  notes  to  Wightman  o. 
Coates,  supra.^ 

(b)  Holt  V.  Ward,  2  Str.  973;  S.  C. 
Fitz.  175  ;  [Willard  v.  StoHe,  7  Cowen, 
22  ;  Cannon  </.  Alysbury,  1  Marsh.  76  ; 
Hunt  V.  Peake,  5  Cowen,  475.] 

(fti)  ["  A  mutual  engagement  must  be 
proved,  to  support  this  action ;  bat  it  may 
be  proved  by  those  circumstances,  which 
usually  accompany  such  a  connection  ; " 
per  Parker  C.  J.  in  Wightman  v.  Coates, 
15  Mass.  5  ;  Wells  v.  Padgett,  8  Barb.  (S. 
C.)  323;  Hubbard  u.  Bonesteel,  16  Barb. 
360;  Hodgskins  u.  Hodge,  38  Barb.  117  ; 
Russell  V.  Cowles,  15  Gray,  582  ;  Culver 
V.  Dwight,  6  Gray,  444 ;  Peppinger  v. 
Lowe,  1  Halst.  384;  Munson  v.  Hastings, 
12  Vt.  346  ;  Whitcomb  v.  Wolcott,  21  Vt. 
368  ;  Moritz  y.Melhorn,  13  Penn.  St.  331 ; 
Wetmore  v.  Mell,  1  Ohio  St.  26;  11  Law 
Reg.  N.  S.  67,  68 ;  Button  v.  McCauley,  5 
Abb.  Pr.  N.  S.  29  ;  from  a  man's  visits  to 
a  woman,  and  his  declarations  that  he  had 
promised  to  marry  her ;  Southard  u. 
Rexford,  6  Cowen,  254 ;  Wightman  v. 
Coates,  15  Mass.  1  ;  Greenup  v.  Stoker,  3 
Gil.  202 ;  Coil  v.  Wallace,  4  Zabr.  (N.  J.) 
291.     See  Weaver  v.  Backert,  2  Barr,  80; 


Honeyman  v.  Campbell,  2  Dow.  &  CI. 
282 ;  Clark  v.  Pendleton,  2  Conn.  495 ;  Per- 
kins V.  Hersey,  1  K.  I.  493 ;  Burnham  v. 
Cornwell,  16  B.  Mon.  284 ;  AVaters  v.  Bris- 
tol, 26  Conn.  398.  In  Russell  v.  Cowles, 
15  Gray,  582,  it  was  held  that  evidence 
of  preparation  for  performing  the  contract, 
made  by  the  plaintiff  in  the  absence  of  the 
defendant,  and  not  in  any  way  connected 
with  him  is  inadmissible,  in  an.  action  for 
a  breach  of  promise  of  marriage,  to  prove 
the  plaintiflPs  assent  to  a  mutual  promise 
of  marriage.  "  Her  deportment  and  be- 
havior toward  him,  in  connection  with 
his  behavior  toward  her,  may  furnish 
sufficient  evidence  of  a  mutual  assent;" 
but  "  the  conduct  of  the  plaintiff  in  the 
absence  of  the  defendant,  and  not  in  any 
way  connected  with  him,  has  no  more 
tendency  to  prove  that  he  received  her 
promise  than  it  has  to  prove  that  he  made 
one  to  her."  Hoar  J.  15  Gray,  586.  But 
see  Peppinger  u.  Lowe,  1  Halst.  384 ; 
Moritz  u.  Melhorn,  13  Penn.  St.  331 ; 
Wetmore  v.  Mell,  1  Ohio  St.  26,  in  which 
it  was  held  that  the  conduct  and  declara- 
tions of  the  plaintiff,  not  in  the  presence 
of  the  defendant,  were  admissible  as  evi- 
dence of  her  assent  to  the  promise  made  to 
him.] 

(c)  Hutton  u.  Mansell,  3  Salk.  16  ;  S. 
C.  lb.  64 ;  Daniel  u.  Bowles,  3  C.  &  P. 
553.  [In  Wightman  v.  Coates,  15  Mass. 
1,  which  was  an  action  by  the  woman 
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Nor  need  a  promise  to  marry  be  reduced  into  writing ;  (cZ)  for 
the  statute  29  Car.  2,  c.  3,  s.  4,  applies  to  promises  "m   norinwrit- 
consideration  of  marriage,"  not  to  promises  to  marry,  (e)    '"^' 

So  the  engagement  is  binding,  although  the  precise  time  for  com- 
pletins;  it  be  not  agreed  upon  :  and,  in  such  a  case,  the 

f  ,  ,  .  .      ,  .  nor  to  marry 

law  presumes  that  the  parties  promised  to  intermarry   within  any 

,1  .      ,   ,.  i    ^  Y- \     definite  time. 

in  a  reasonable  or  convenient  time,  upon  request.  (/  ) 
And  where  the  defendant  stated  to  the  father  6f  the  plaintiff,  that 
he  had  "  pledged  himself  to  marry  his  daughter  in  six  months,  or  a 
month  after  Christmas  ;  "  Lord  Ellenborough  left  it  to  the  jury  to 
say,  "  whether  they  would  not  presume,  from  the  circumstances,  a 
general  promise  to  marry,  —  which  the  law  would  consider  as  a 
promise  to  marry  within  a  reasonable  'time ;  and  whether  the  decla- 
rations of  the  defendant  had  any  other  effect  than  to  render  that 
definite  and  certain  which  before  was  uncertain."  (^) 

But  when  the   promise  of  the  defendant  is,  to  marry  within  a 
certain  period,  or  on  certain  conditions,  it  must  be  de-   Conditional 
clared  upon  accordingly.  (A)     And  where  the  declara-  P^^'se. 
tion  charged  a  general  promise,  and  the  only  promise  proved  was, 
against  the  man  for  a  breach  of  promise  of    Harrison  v.  Cage,  1  Ld.  Raym.  386  ;  Salk. 


marriage,  Mr.  Chief  Justice  Parker  said : 
"Is  it  then  necessary,  that  an  express 
promise  in  direct  terms  should  be  proved  ? 
A  necessity  for  this  would  imply  a  state 
of  public  manners  by  no  means  desirable. 
That  young  persons  of  different  sexes, 
insteadjof  having  their  mutual  engage- 
ments inferred  from  a  course  of  devoted 
attention,  and  apparently  exclusive  attach- 
ment, which  is  now  the  common  evidence, 
should  be  obliged,  before  they  considered 
themselves  bound,  to  call  witnesses,  or  ex- 
ecute instruments  under  hand  and  seal, 
would  be  destructive  of  that  chaste  and 
modest  intercourse,  which  is  the  pride  of 
our  country ;  and  a  boldness  of  manners 
would  probably  succeed,  by  no  means 
friendly  to  the  character  of  the  sex  or  the 
interests  of  society.''  See  the  note  of  Mr. 
Rand  on  this  point,  15  Mass.  5,  note  (a)  ; 
Weaver  u.  Backert,  2  Barr,  80 ;  Wells  v. 
Padgett,  8  Barb.  323;  Ellis  v.  Guggen- 
heim, 20  Penn.  St.  287  ;  Fible  v.  Caplinger, 
13  B.  Mon.  464 ;  Burnham  u.  Cornwell, 
16  B.  Mon.  284.] 
{d}  Phillpott    V.   Wallett,  3  Lev.   65; 


24 ;  Bull.  N.  P.  280  ;  10  Ves.  439.  [A 
contract  to  marry  another  at  the  end  of 
five  years,  is  within  the  statute  of  frauds, 
and  is  voidable,  unless  in  writing  ;  being 
an  agreement  not  to  be  performed  within 
a  year.  Derby  v.  Phelps,  2  N.  H.  .'il5. 
But  the  contrary  was  held  in  Clark  v. 
Pendleton,  20  Conn.  495.] 

(c)  Cork  V.  Baker,  Str.  34  ;  Mountacue 
V.  Maxwell,  Str.  236;  10  Ves.  439. 

(/)  Harrison  v.  Cage,  Carth.  476  ;  S. 
C.  1  Ld.  Raym.  386 ;  Potter  v.  Deboos,  1 
Stark.  82  ;  Atchinson  a.  Baker,  Peake, 
Add.  C.  103.  [And,  in  such  a  case,  it  is 
sufficient  for  the  female  suing  for  a  breach, 
to  allege  her  readiness  to  marry  the  defend- 
ant, that  a  reasonable  time  had  elapsed, 
the  defendant's  failure  to  marry  her,  and 
his  continued  neglect  and  refusal  to  do  so. 
Clements  v.  Moore,  1 1  Ala.  35.] 

{g)  Potter  v.  Deboos,  1  Stark.  82  ;  and 
see  Phillips  v.  Crutchley,  3  C.  &  P.  178; 
S.  C.  1  M.  &  P.  239. 

(A)  See  Cole  ■;.  Cottingham,  8  C.  &  P. 
75.  [See  Clark  v.  Pendleton,  20  Conn. 
495.] 
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that  the  defendant  would  marry  the  plaintiff  within  a  convenient 
time  after  the  death  of  his,  the  defendant's  father ;  Lord  Kenyon 
held,  that  there  was  a  fatal  variance  between  the  declaration  and 
the  evidence,  (i) 

If  the  promise  was  to  marry  on  request,  a  special  request  must 
„  be  laid  in  the  declaration,  and  proved  at  the  trial  ;  but 

when  neces-  if  the  defendant  has  incapacitated  himself  from  perform- 
ing his  engagement,  by  marrying  another  person,  and 
the  declaration  state  that  fact,  such  request  need  not  be  averred.  (_;') 

And  the  promise  is  so  far  of  a  personal  nature,  that  the  breach 
„,  of  it  furnishes  no  cause  of  action  to  the  personal  repre- 

sonai  repre-     sentative  of  the  party  to  whom  it  was  made,  and  as 

sentative  can  ... 

sue  for  regards  whom  it  was-violated  ;  at  least,  unless  there  be 

laid  in  the  declaration,  and  proved,  some  special  damage 
affecting  the  personal  estate  of  the  deceased.  (Jc)  ' 

2.  The  preengagement  of  the  defendant  to  another  person  forms 
What  will  110  defence  to  this  action,  as  he  cannot  thus  avail  himself 
party  from  °^'  ^■'^^  '^^^  wrong.  Nor  is  it  a  defence  to  this  action, 
performing,  that,  at  the  time  of  the  defendant's  promise,  the  plaintiff 
was  engaged  to  be  married  to  another,  and  concealed  that  fact 
from  the  defendant ;  unless  it  be  expressly  averred,  that  the  con- 
cealment was  fraudulent.  (I)  And  it  has  been  held,  that  the  prom- 
ise of  a  man  to  marry  within  a  reasonable  time  is  valid,  even 
although  he  was  married  at  the  time  of  making  such  promise  ; 
because  his  wife  might  have  died  within  such  reasonable  time,  (m) 

But  if  the  promise  of  the  defendant  was  procured  by  fraud,  e.  g. 
by  fialse  representations  or  fraudulent  concealment,  as  to 
the  circumstances  or  previous  life  of  the  plaintiff;  this 

(i)  Atchinson  v.  Baker,  Peake,  Add.  C.  22.  It  is  sufficient  to  show  a  promise,  and 
103.  [In  Burtis  o.  Thompson,  42  N.  Y.  a  refusal  inconsistent  with  that  promise. 
246,  Grover  J.  held  that  an  action  for,the  Greenup  v.  Stoker,  3  Gil.  202.  The  de- 
breach  of  promise  will  lie  at  once  upon  a  fendant's  statement  to  the  plaintiffs  father, 
positive  refusal  to  perform  a  contract  of  that  he  did  not  mean  to  perform  his 
marriage,  although  die  time  specified  for  promise,  has  been  held  to  be  a  sufficient 
the  performance  has  not  arrived.  But  see  breach.  Gough  w.  Farr,  3  C.  &  P.  631.] 
Frost  V.  Knight,  L.  K.  5  Bxch.  322.]  (Tc)  Chamberlain  v.  Williamson,  2    M. 

{})  Gaines  v.  Smith,  1.'5  M.  &  W.  189;  &  S.  408. 
Short  I).  Stone,  8   Q.  B.  358;  Harrison  u.         (V)  Beachy  v.  Brown,  E.,  B.  &  E.  796. 
Cage,  1   Ld.  Raym.  386.     [See  Clements         (m)  Wild  w.  Harris,  7  C.  B.  999,  1004; 

V.  Moore,  11  Ala.  3.5  ;  Greenup  v.  Stoker,  18  L.  J.  C.  P.  297.     But  see  Milhvard  v. 

3  Gil.  202  ;  Blattmacher  v.  Saal,  29  Barb.  Littlewood,  5  Exch.  775. 
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would   be    a   good   defence    to   an    action    for    the   breach    there- 
of, (w) 

So  if  the  parties  be  related  within  the  Levitical  degrees,  and 
their  intermarriage  be  therefore  prohibited,  their  prom- 
ises' are  void,  and    the  breach   therein  will    afford    no   within  Levft- 
ground  of  action,  (o)  .    ''"'    ^^'^^^' 

In  an  action  for  breach  of  promise  of  marriage,  the  defence  was, 
that  the  plaintiff  was  a  woman  of  bad  character,  and  evi-  gad  char- 
dence  was  given  of  one  instance  of  gross  misconduct ;  and  *'^'^'"" 
Lord  Kenyon  admitted  a  witness,  to  state  the  character  which  he 
had  heard  of  her  in  the  neighborhood  in  which  she  lived  ;  observ- 
ing, that  character  was  the  only  point  in  issue,  —  which  was  public 
opinion  founded  on  the  conduct  of  the  party,  —  and  therefore, 
what  the  public  thought  was  evidence  on  such  an  issue.  (^)  So,  in 
a  subsequent  case,  (g')  it  appeared  that,  after  the  promise,  the 
plaintiff  had  had  a  child ;  and  Abbott  C.  J.  directed  the  jury, 
that  if  they  thought  the  defendant  was  not  the  father  of  the  child, 
he  was  entitled  to  their  verdict ;  for  if  any  man  who  had  made  a 
promise  of  marriage,  discovered  that  the  person  he  had  so  prom- 
ised to  marry  was  with  child  by  another  man,  he  was  justified  in 
breaking  such  promise  ;  and  that  if  any  man  had  been  paying  his 
addresses  to  one  that  he  supposed  to  be  a  modest  person,  and  after- 
wards discovered  her  to  be  loose  and  immodest,  he  was  justified  in 
breaking  any  proniise  of  marriage  that  he  might  have  made  to  her  ; 
but  that,  to  entitle  a  defendant  to  a  verdict  on  that  ground,  the 
jury  must  be  satisfied  that  the  plaintiff  was  a  loose  and  immodest 

(n)  Per  Abbott  C.  J.  Wharton  i>.  Lewis,  consequence  thereof  she  acquired  a  bad 

1  C.  &  P.  529.  character,  he  was  not  allowed  to  show, 

(o)  Harrison  ;;.  Cage,  1  Ld.  Kaym.  386,  and  avail  himself  of,  that  character,  in 

387.  mitigation  of  the  damages,  in  an  action 

(p)  Foulkes  V.  Sellway,  3  Esp.  236 ;  and  brought  by  her  for  the  injury  arising  from 
per  Lord  Kenyon,  Atchinson  u.  Baker,  the  breach  of  his  promise  and  for  seduc- 
Peake  Add.  C.  103.  [The  defendant  can-  tion.  Per  Parsons  C.  J.  in  Boynton  v. 
not  show,  by  general  reputation,  that,  after  Kellogg,  3  Mass.  189,  192.  See  Berry  v. 
the  plaintiff's  promise,  another  had  sup-  De  Costa,  L.  B.  1  C.  P.  331.  If,  in  an 
planted  him  in  her  affections.  But  he  may  action  for  the  breach  of  a  promise  to 
^how,  that  even  after  he  had  broken  off  marry,  brought  by  the  woman,  the  defend- 
all  intimacy  with  her,  she  was  guilty  of  in-  ant  give  notice,  with  his  plea,  that  he  will 
decent  and  lascivious  familiarities  with  an-  prove  that  the  plaintiff  has  been  guilty  of 
other  man.  "Willard  v.  Stone,  7  Cowen,  fornication,  but  fail  entirely  to  show  it  on 
22.  See  M'Kee  v.  Nelson,  4  Cowen,  355.  the  trial,  the  jury  may  consider  this  in  ag- 
Where,  however,  it  appeared,  that,  after  a  gravation  of  damages.  Southard  v.  Kex- 
promise  of  marriage,  the  woman  was  se-  ford,  6  Cowen,  254.] 
duced  and  deserted  by  the  man,  and  in  (g)  Irving  v.  Greenwood,  1  C.  &  P.  350. 
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woman,  and  tliat  the  defendant  broke  his  promise  on  that  account ; 
and  they  must  also  be  satisfied,  that  the  defendant  did  not  know 
her  character  at  the  time  of  the  making  of  the  promise ;  for  if  a 
man  knowingly  promised  to  rnarry  such  a  person,  he  was  bound  to 
do  so.  (r) 

So  if  the  promise  was  made  by  the  defendant,  in  consideration 
that  the  plaintiff  would  have  connection  with  him,  it  is  void  ;  but, 
it  seems,  that  if  he  renewed  his  promise  after  the  illicit  intercourse 
had  taken  place,  the  subsequent  promise  would  be  binding,  (s) 

In  the  course  of  a  cause  of  this  description,  (f)  the  defendant 
gave  in  evidence  many  expressions  used  by  the  plaintiff  at  different 
times,  in  which,  speaking  of  the  defendant,  a  lady,  he  gave  great 
proof  of  want  of  feeling,  as  well  as  of  gross  manners  and  senti- 
ments. And  Lord  Ellenborough,  in  summing  up,  said  "  that,  not- 
withstanding what  had  passed,  and  the  pi'omise  of  marriage  proved, 
if  the  plaintiff"  Iiad  conducted  himself  in  a  brutal  or  violent  man- 
ner, and  threatened  to  use  her  ill,  a  woman,  under  such  circum- 
stances, had  a  right  to  say  she  would  not  commit  her  happiness  to 
such  keeping;  and  she  might  set  up  such  defence,  and  it  would  be 
legal." 

So  Gibbs  C.  J.  held  at  nisi  prius,  (m)  that,  in  an  action 
against  a  woman  for  breach  of  promise  of  marriage,  it  is  a  sufficient 
excuse  for  such  breach,  that  the  person  to  whom  she  had  given  the 
promise  turned  out,  upon  inquiry,  to  be  ajnan  of  bad  character. 

So,  in  Atchinson  v.  Baker,  (y)  it  appeared  that  the  plaintiff  was 
a  widower,  upwards  of  forty  years  of  age,  and  the  de- 

III  health.  '     .'  -^    •^  ,  , 

fendant  a  widow,  about  the  same  age ;  that,  when  the 
promise  was  made,  the  plaintiff  was  apparently  in  good  health  ;  but 
that  the  defendant  afterwards  discovered  that  he  had  an  abscess  in 
his  breast,  and  for  that  reason  refused  to  marry  him  ;  and  Lord 
Kenyoii  said,  "  that  if  the  condition  of  the  parties  were  changed 

(r)  And  see  Bench  v.  Merrick,  1   C.  &  marry,  after  knowledge  of  such  miscon- 
K.  463;  Young  y.  Murphy,  3  Scott,  379,  duct  has  been  received  by  him.    He  cannot 
[Sec  Palmer  v.  Andrews,   7  Wend.  142;  prove  such  misconduct  in  defence.    Snow- 
Snowman  V.  Wardwell,  32   Maine,   275.  man  v.  Wardwell,  32  Maine,  275.] 
In  an  action  by  the  woman,  it  is  no  de-  (s)  See  Morton  v.  Fenn,  3  Dougl.  211  ; 
fence  for  the  man   to  prove  that  she  had  [Hodgkiss  v.  Hodge,  38  Barb.  U7.] 
committed  fornication  with  other  men,  if,  (()  Leeds  v.  Cook,  4  Esp.  257. 
at  the  time  of  making  the   contract,  the  (u)  Baddley  v.  Mortlock,  1   Holt  N.  P. 
defendant  had   knowledge  of  the  miscon-  C.  151. 

duct.  And  the  result  is  the  same,  if  ho  (v)  Peake  Add.  C.  103  ;  S.  C.  lb.  124. 
continues  an  already  existing  contract  to 
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after  the  time  of  making  the  contract,  it  was  a  good  cause  for 
either  party  to  break  off  the  connection.  Lord  Mansfield  had  held, 
that  if,  after  a  man  had  made  a  contract  of  marriage,  the  woman's 
character  turned  out  to  be  different  from  what  he  had  reason  to 
think  it  was,  he  might  refuse  to  marry  her,  without  being  liable  to 
an  action ;  and  whether  the  infirmity  was  bodily  or  mental,  the 
reason  was  the  same.  It  would  be  most  mischievous  to  compel 
parties  to  marry  who  could  never  live  happily  together." 

But  the  authority  of  these  dicta  is  now  very  questionable.  And 
the  better  opinion  would  seem  to  be  :  that  no  infirmity,  bodily  or 
mental,  which  may  supervene  or  be  discovered  after  the  making  of 
a  contract  to  marry,  —  unless  it  be  incapacity  on  the  part  of  the 
man,  or  zvant  of  chastity  on  the  part  of  the  woman,  —  can  be  relied 
upon  by  either,  as  a  ground  for  refusing  to  perform  such  contract,  (x) 
And  it  is  clear  that  neither  party  can  set  up  his  or  her  own  in- 
capacity or  want  of  chastity,  as  a  ground  for  refusing  performance 
of  the  contract.  («/) 

Again :  it  is  a  good  plea  to  an  action  for  the  breach  of  a  promise 
to  marry,  that,  after  the  promise  and  before  breach,  the 
plaintiff   absolved  the  defendant  from  his  promise  and   fromprom- 
the  performance  thereof.  (2)     And  the  fact  of  there  hav- 
ing been,  for  a  considerable  period,  a  total  cessation  of  intercourse 
and  correspondence  between  the  parties,  is  evidence  in  support  of 
this  plea,  (a) 

(x)  See  Hall  v.  Wright,  E.,  B.  &  E.  that  they  might  take  into  consideration 

746 ;  Baker  v.  Cartwright,  10  C.  B.  N.  S.  generally  whatever  mortification  and  pain 

124.  of  mind  she  suffered  resulting  from  a  re- 

{y)  Hall  V.  "Wright,  E.,  B.  &  E.  746.  fusal  by  the  defendant  to  fulfill  his  prom- 

(2)  King  V.  Gillett,  7  M.  &  "W.  55.  ise.     See  Berry  v.  Da  Costa,  L.  R.  1    C. 

(a)  Davis  v.  Bomford,  6  H.  &  N.  245.  P.  331 ;  Smith  v.  Woodfine,  1  C.  B.  N.  S. 
[As  to  the  damages  recoverable  in  an  ac-  660 ;  Wells  v.  Padgett,  8  Barb.  323  ; 
tion  brought  by  a  woman  for  a  breach  of  Southard  v.  Rexford,  6  Cowen,  254  ;  Be- 
promise  of  marriage,  it  was  held,  in  Har-  dell  u.  Powell,  13  Barb.  183;  King  v. 
rison  v.  Swift,  13  Allen,  144,  that  the  jury  Kersey,  2  Carter,  402 ;  Greenleaf  v.  Mc- 
might  take  into  view  the  money  value  or  CoUey,  14  N.  H.  303;  Tubbs  v.  Van 
worldly  advantages,  separate  from  consid-  Kleek,  12  111.  446  ;  Sedgwick,  Damages 
erations  of  sentiment  and  affection,  of  a  (2d  ed.),  368;  Kniffin  v.  McConnell,  30 
marriage  which  would  have  given  her  a  N.  Y.  285  ;  Frost  v.  Knight,  L.  R.  5  Exch. 
permanent  home,  and  an  advantageous  322 ;  IJamlin  v.  Great  Northern  Railway 
establishment;  and  that  if  her  affections  Co.  1  H.  &  N.  410,  411.  As  to  the  evi- 
were  in  fact  implicated,  and  she  had  be-  dence  admissible  in  mitigation  of  dam- 
come  attached  to  the  defendant,  the  injury  ages,  see  Button  v.  McCauley,  5  Abb.  Pr. 
to  her  affections  was  to  be  considered  as  N.  S.  29;  Palmer  u.  Andrews,  7  Wend, 
an  additional  element  of  damages ;    and  142.] 
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SECTION  IV. 

Contracts  respecting  Services  and  Works. 

In  General. 


1.  By  agents. 

2.  Apothecaries,  surgeons,    and    chem- 

ists. 

3.  Arbitrators. 

4.  Attorneys. 

5.  Authors. 

6.  Builders  and  other  workmen. 

7.  Counsel. 


8.  Physicians. 

9.  Printers. 

10.  Servants. 

11.  Sheriffs,  and  other   ministerial  offi- 

cers. 

12.  Surveyors. 

13.  Witnesses. 


1.  Wherever  there  is  a  contract  to  perform  any  work,  or  to 
transact  any  business,  the  law  implies  an  ensag-ement  on 

In  general.  •  /^  =>  c' 

the  part  of  the  person  undertaking  to  do  the  work,  that 
it  shall  be  performed  with  due  care,  diligence,  and  skill,  according 
to  the  orders  given  and  assented  to  ;  (&)  and — where  there  is  no 
agreement  as  to  the  price  —  a  promise  by  the  party  who  employed 
the  workman,  (J^)  to  pay  him,  in  money,  a  reasonable  remunera- 
tion to  be  ascertained  by  a  jury,  (c)    Nor  will  the  fact  of  the  work- 


(b)  Streeter  u.  Horlock,  7  Moore,  287  ; 
fWade  u.  Haycock,  25  Penn.  St.  382; 
Waugh  V.  Shunk,  20  Penn.  St.  130  ;  Story 
Bailments,  §  431.  Ordinary  or  due  skill 
means  that  degree  of  skill  which  men  en- 
gaged in  the  particular  art,  usually  em- 
ploy. It  does  not  mean  that  high  degree 
of  skill  which  belongs  only  to  a  few  men 
of  extraordinary  endowments  and  capaci- 
ties. Waugh  V.  Shunk,  20  Penn.  St.  130 ; 
Story  Bailments,  §  433.  But  a  party  who 
agrees  to  do  certain  work  for  another, 
upon  materials  to  be  furnished  by  the  lat- 
ter, is  not  responsible  to  him  for  defects 
in  the  article  made,  arising  out  of  the  un- 
fitness of  the  materials  furnished.  True 
V.  Bryant,  32  N.  H.  241.] 

(fti)  [Where  theplaintifl'  perfonned  ser- 
vices for  a  neighbor  at  the  request  of  the 
defendant,  and  it  was  known  to  the  plain- 
tiff that  the  defendant  acted  only  as  the 
friend  and  agent  of  his  neighbor,  he  can 
sustain  no  action  against  the  defendant  for 
compensation.  Batchelder  v  McKenney, 
36  Maine,  555. J 

(c)  Brown  i-    Nairne.   9   C   &  P.  205  ; 


Peacock  v.  Peacock,  2  Camp.  45.  [And 
even  where  there  has  been  no  contract,  but 
the  work  has  been  performed  by  one, 
through  compulsion,  for  another,  whom 
the  former  was  under  no  legal  'or  moral 
obligation  to  serve,  the  law  will  raise  a 
promise  on  the  part  of  the  person  benefited 
to  make  the  former  a  reasonable  recom- 
pense. Peter  v.  Steel,  3  Yeates,  250. 
Where  a  married  man  represents  himself 
to  be  a  widower,  and  thus  induces  a  woman 
to  man-y  him,  his  wife  being  still  alive, 
such  woman  may  recover  of  him  for  her 
services  during  such  time  as  she  may  live 
with  him.  Higgins  v.  Breen,  9  Missou. 
497.  Unless  there  be  a  promise  to  pay, 
there  must  be  a  request  or  something  else, 
from  which  the  law  may  infer  a  promise, 
to  support  an  action  for  work  and  labor. 
Where  labor  is  performed  for  the  benefit 
of  another  without  his  express  request, 
yet  if  he  knows  of  the  work  and  tacitly 
assents  to  it,  an  implied  promise  will  arise 
to  pay  a  reasonable  compensation.  James 
V.  Bixby,  11  Mass.  34  ;  Parmington  Acad- 
emy o.  Allen,  14  Mass.   174;  Lewis    v. 
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man  demanding  more  than  a  reasonable  price,  or  refusing  to  deliver 
a  chattel  on  which  he  has  bestowed  his  labor,  except  dn  payment  of 
such  larger  price,  preclude  him  from  afterwards  suing  for  and  re- 
covering a  reasonable  price,  (c?)  But  where  a  specific  price  has 
been  agreed  upon,  a  subsequent  promise,  without  any  new  con- 
sideration, to  pay  an  additional  sum  for  the  same  services,  is  nudum 
'pactum,  (e) 

Where,  however,  it  is  expressly  agreed  between  the  parties,  that 
the  work  shall   be  done  gratuitously,  the  contract  is 
nudum  pactum,  and  the  party  undertaking  to  execute   tion  in  re- 
the  work  is  not  bound  to  enter  upon  or  perform  it ;  al- 
though, as  we   have  seen,  he  becomes  liable   if,  having   actually 
entered  on  the  employment,  he  be  guilty  of  any  m,isfeasance  in  the 
course  thereof,  to  the  injury  of  the  other  party.  (/) 


Trickey,  20  Barb.  387  ;  Lynch  v.  Bogy, 
19  Miss.  4  (Bennett)  170.  But  see  Guild 
V.  Guild,  15  Pick.  129.  Where  one  em- 
ploys the  slave  of  another,  the  law  implies 
a  promise  to  pay  the  master  for  the  services 
of  the  slave.  Cooke  v.  Husted,  12  John. 
188.  So  of  an  apprentice.  Bowes  v. 
Tibbetts,  7  Greenl.  457;  James  v.  LeKoy, 
6  John.  274.  See  Ayer  v.  Chase,  19  Pick. 
556 ;  Campbell  .;.  Cooper,  34  N.  H.  49. 
But  labor  and  service  voluntary  done  by 
one  for  another,  without  his  privity  or 
consent,  however  meritorious  or  beneficial 
it  may  be  to  him,  as  in  saving  his  prop- 
erty from  destruction  by  fire,  affords  no 
ground  for  an  action,  Bartholomew  v. 
Jackson,  20  John.  28  ;  Hertzog  v.  Hertzog, 
29  Penn.  St.  468  ;  Mason  v.  Ship  Blaireau, 
2  Cranch,  266.  This  differs  from  cases  of 
salvage,  Marshall  C.  J.  2  Cranch,  266. 
So,  if  a  workman  be  employed  to  do  a  par- 
ticular job,  and  he  chose  to  perform  some 
additional  work  without  consulting  his 
employer,  he  cannot  recover  for  such  ad- 
ditional work.  Hort  v.  Norton,  1  McCord, 
22.  But  if  the  employer  should  pay  for 
such  voluntary  services,  he  cannot  recover 
back  the  money.  Chadwick  v.  Knox,  31 
N.  H.  226.  If  a  party  promises  another, 
who  has  without  solicitation  voluntarily 
performed  services  for  him,  that  he  will 
workforhim  in  payment  for  these  services, 
and  thereupon  begins  and  continues  to 


labor  for  him  to  that  amount,  he  cannot 
recover  for  such  labor.  Chadwick  v.  Knox, 
ubi  supra;  Rennell  v.  Kimball,  5  AUen, 
364.] 

(d)  Hughes  v.  Lenny,  5  M.  &  W.  183. 

(e)  Harris  v.  Watson,  Peake,  72 ; 
Brown  v.  Cramp,  1  Marsh.  567  ;  Newman 
o.  Walters,  3  B.  &  P.  612  ;  [Pendleton  v. 
Empire  Stone  Dressing  Co.  5  Smith  {N. 
Y.),  13 ;  Hodges  v.  The  Rutland  &  Bur- 
lington E.  K.  Co.  29  Vt.  220.  Where  one 
contracting  party  refuses  to  fulfil  his  agree- 
ment, and  the  other  makes  a  new  promise 
on  condition  that  he  will  go  on  with  it, 
the  latter  promise  is  not  void  for  want  of 
a  consideration.  Munroe  v.  Perkins,  9 
Pick.  305  ;  Holmes  v.  Doane,  9  Cush.  135 ; 
Lattimore  v.  Harsen,  14  John.  330 ;  Blood 
V.  Enos,  12  Vt.  625.  Where  a  joint  con- 
tract was  made  by  two  persons,  for  a  cer- 
tain price,  to  erect  a  church,  and  was  by 
them  abandoned,  a  contract  by  one  of  the 
building  committee,  in  his  own  right,  with 
one  of  the  contractors  alone,  to  erect  said 
house  at  the  same  price,  and  he  to  pay  the 
additional  actual  cost,  is  binding.  Morri- 
son V.  Heath,  11  Vt.  610.  See  Adams  v. 
Hill,  16  Maine,  215.] 

(/)  See  Elsee  v.  Gatward,  5  T.  R.  143  ; 
Bex  V.  Kilderby,  1  Wms.  Saund.  312  c, 
note  (2) ;  [Rutgers  v.  Lucet,  2  John.  Cas. 
92  ;  Thorn  v.  Deas,  4  John.  83.] 
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And  a  contract  to  render  services  is  not  binding,  if  there  be  no 
corresponding  obligation  to  receive  them.  (^) 

Nor  can  an  action  be  maintained  for  services  performed  upon  an 
understanding  that  the  plaintiff  was  to  make  no  charge,  but  that 
he  should  receive  a  legacy  at  the  death  of  the  person  to  whom 
they  were  rendered,  (g^)  But  the  mere  fact  of  their  having  been 
performed  in  the  expectation  of  receiving  a  legacy,  will  not  take 
away  the  plaintiffs  right  of  action.  (A) 


(g)  See  Pilkington  u.  Scott,  15  M.  & 
W.  557  ;  Hartley  v.  Cummings,  2  C.  &  K. 
433;  Sykes  v.  Dixon,  9  A.  &  E.  193. 

(jri)  [Little  V.  Dawson,  4  Dall.  Ill ;  Lee 
V.  Lee,  6  Gill  &  J.  309  ;  Livingston  o. 
Acketron,  5  Cowen,  531  ;  Higginson  v. 
Fabre,  3  Desaus.  91  ;  Ehle  u.  Judson,  24 
Wend.  98,  99  ;  Eaton  v.  Benton,  2  Hill, 
576  ;  unless  rendered  at  the  request  of  the 
testator ;  Roberts  v.  Swift,  1  Yeates,  209  ; 
or  unless  there  has  been  a  promise  to  pay 
for  the  services,  either  before  or  after  the 
services  have  been  performed.  Snyder  v. 
Castor,  4  Yeates,  353,  358 ;  Ehle  v.  Jud- 
son, 24  Wend.  98,  99  ;  Baxter  v.  Gray,  4 
Scott  N.  R.  374.  If  personal  services  be 
rendered  by  one  person  for  another,  at  the 
request  of  the  latter,  an  action  will  lie  for 
them,  unless  it  appears  from  the  whole  ev- 
idence that  they  were  designed  to  be  gratu- 
itous, and  this  is  matter  of  fact  to  be  found 
by  the  jury.  Newell  v.  Keith,  11  Vt.  214. 
A  man  turned  away  his  wife  and  daughter 
without  any  provision.  After  many  years 
he  solicited  his  daughter  to  come  and  live 
with  him  ;  and  promised  by  letter,  that  on 
her  doing  so  she  should  heir  his  estate. 
She  accepted  his  invitation.  Her  father 
subsequently  drove  her  away,  and  upon 
his  death  bequeathed  all  his  estate  to  others. 
The  daughter  sued  the  executors,  under 
her  father's  written  promise,  and  was  de- 
creed to  be  entitled  to  the  estate.  Gary  v. 
James,  4  Desaus.  185.  Sec  Jacobson  u. 
Le  Grange,  3  John.  199 ;  Patterson  u. 
Patterson,  13  John.  379.  Where  one 
party  has  rendered  services  for  another, 
and  it  is  manifest,  from  the  circumstances 
of  the  case,  that  it  was  understood  by  both 
parties  that  compensation  should  be  made 
by  will,  and  none  is  made,  an  action  lies 


to  recover  the  value  of  such  services. 
Martin  v.  Wright,  13  AVend.  460 ;  Eaton 
V.  Benton,  2  Hill,  576  ;  Quackenbush  u. 
Ehle,  5  Barb.  469.  But  where,  in  such 
case,  a  legacy  is  left  by  a  debtor  to  his 
creditor,  of  an  amount  equal  to  or  greater 
than  the  debt,  it  will  be  presumed  to  be  in 
satisfaction  of  it.  Eaton  u.  Benton,  2 
Hill,  576.  But  if  the  legacy  was  agreed 
to  be  of  a  certain  amount,  or  a  certain 
piece  of  land  was  to  he  devised,  in  pay- 
ment for  the  services,  the  value  of  the  land 
or  the  amount  of  the  legacy  would  seem 
to  furnish  the  measure  of  damages,  in  case 
of  a  breach  of  the  contract.  Jack  v.  Mc- 
Kee,  9  Barr,  235  ;  Bash  v.  Bash,  9  Barr, 
260.  This  would  be  true  only  where  the 
action  was  on  the  contract  and  the  con- 
tract one  that  might  be  enforced.  But 
where  the  services  had  been  performed  in 
consideration  of  an  agreement,  not  in 
writing,  that  the  employer  should  convey 
or  devise  land  in  payment  for  them,  and 
the  action  was  brovight  on  a  quantum 
meruit  for  the  services,  it  was  held,  that 
the  value  of  the  land  was  not  the  fixed 
measure  of  damages,  although  such  value 
is  competent  evidence  to  be  considered  by 
the  jury  upon  the  question  of  damages. 
Ham  V.  Goodrich,  37  N.  H.  185.] 

(4J  Baxter  u.  Gray,  3  M.  &  G.  771 ;  4 
Scott  N.  R.  347  ;  and  see  Osborn  v.  Gov- 
ernors of  Guy's  Hospital,  Str.  728  ;  Le 
Sage  V.  Coussmaker,  1  Esp.  188.  It  seems 
that  if  the  defendant  give  any  evidence 
which  raises  a  doubt,  as  to  whether  the 
plaintiff  was  to  be  entitled  to  a  remuner- 
ation for  his  services,  the  onus  of  proving 
that  he  was  so  entitled  lies  on  the  plaintiff. 
Hingeston  v.  Kelly,  18  L.  J.  Exch.  360. 
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So,  where  a  person  performed  work  for  a  committee,  under  a  res- 
olution entered  into  by  them,  "  that  any  service  to  be  rendered  by 
him  should  be  taken  into  consideration,  and  such  remuneration  be 
made  as  should  be  deemed  right ;"  it  was  held,  that  an  action  could 
not  be  maintained  to  recover  a  reward  for  such  work ;  the  resolu- 
tion importing,  that  the  committee  were  to  judge  whether  any  re- 
muneration had  been  earned,  (i) 

So,  it  has  been  laid  down,  that  if  a  person  take  a  journey  to  be- 
come bail  for  another,  he  cannot  maintain  an  action  against  him 
for  his  trouble  or  loss  of  time  in  such  journey ;  because  he  did  not 
undertake  the  journey  as  work  and  labor,  or  as  a  person  employed 
by  the  defendant ;  but  he  did  it  as  his  friend,  and  to  do  him  a 
kindness.  (A) 

So,  trustees  and  executors,  acting  in  those  characters  in  the 
execution  of  the  trusts  confided  to  them,  cannot  charge  for  their 
trouble  or  loss  of  time,  even  although  they  happen  to  be  solic- 
itors. (Q  And  a  director  of  a  company  incorporated  by  a  statute, 
—  which  provides  that  the  directors  shall  manage  the  affairs  of  the 
company,  and  which  gives  power  to  make  by-laws  under  seal,  — 
cannot  sue  the  company  for  his  services  in  attending  courts,  or  the 
like  ;  although  there  be  a  resolution  of  the  court  under  seal  that 
each  director  shall  have  a  certain  remuneration  ;  the  statute  being 
silent  as  to  reward,  (m) 

But  where  the  contract  was:  "I  hereby  agree  to  enter  your 
service  as  weekly  manager,  commencing  on  Monday,  and  the 
amount  of  payment  I  am  to  receive  I  leave  entirely  to  you ;  "  it 
was  held  that  it  was  thereby  implied  that  the  plaintiff  was,  at  all 
events,  to  be  paid  something  for  the  services  to  be  performed,  (m) 

(i)  Taylor  v.  Brewer,  1  M.  &  S.  290;  (m)  Dunstanw.  The  Imperial  Gas  Light 

and  see  Roberts  v.  Smith,  4  H.  &  N.  315.  Company,  3  B.  &  Ad.  125. 

As  to  the  case  of  a  party  contracting  to  (n)  Bryant  u.  Flight,  5  M.  &  W.  114 ; 

do  work,  on  the  credit  of  a  particular  Parke  B.  diss.     [See  United  States  v.  Mc- 

fund;  see  Landman  v.  Entwisle,  7  Exch.  Daniel,  7  Peters,  1  ;  United  States  v.  Rip- 

638.  ley,  7  Peters,  18  ;   United  States  v.  RUe- 

(k)  Per  Peak  J.  Reason  v.  Wirdnam,  1  brown,  7  Peters,  28.]     On  an  agreement 

C.  &  P.  434.  to  serve   a  person,  at  such  salary  as  he 

(l)  1  Chit.  Gen.  Prac.   551,   553 ;  2  lb.  should  think  right,  no  action  lies,  if  there 

17  ;  citing  Carmichael  u.  Wilson,  4  Bligh,  has  been  no  application  to  him  to  fix  the 

lib,  contra.  [But  compensation  is  generally  salary.  Owen  b.  Bowen,  4  C.  &  P.  93.    An 

allowed  to  trustees,  executors,  guardians,  action  lies  to  recover  a  reward  offered  by 

and  others  holding  like  offices  of  trust  in  an  association  or  private  individual  on  the 

the  American  states.     Perry  Trusts,  §§  apprehension,  &c.,  of  a  felon  or  other  of- 

917-919,  and  notes.]  fender.    See  Neville  v.  Kelly,  12  C.  B.  N. 
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So,  where  the  plaintiff  was  requested  by  the  defendant  to  show 
his  house,  which  was  to  let ;  and  the  defendant  promised  to  make 
the  plaintiff"  a  handsome  present ;  it  was  held,  that  he  was  entitled 
to  recover  a  reasonable  compensation  for  that  service,  (o)  And 
where  A.  entered  into  the  employ  of  B.,  under  an  agreement  that, 
if  he  was  approved  of,  B.  would  take  him  as  an  apprentice  ;  and, 
after  serving  B.  for  two  years,  the  contract  for  an  apprenticeship 
was  rescinded ;  A.  was  held  to  be  entitled  to  a  remuneration  for 
his  labor  during  that  period,  (p) 


2.  To    maintain   an   action   for  work  and  labor,   however,  the 
plaintiff  must  prove  a  performance  of  the  work  accord- 
right  of  ac-      ing  to  the  terms  of  the  contract;  (jp-^)  or  if  he  has  de- 
spect  of,  ac-    viated  from  those  terms,  he  must  show  that  the  defend- 
'  '^™^^-  ant  acquiesced  in  such  deviation,  (^q) 

Where  a  party  undertakes  to  work  up  the  materials  of  another, 
his  right  of  action  arises  so  soon  as  lie  has  done  the  work  satisfac- 
torily, and  has  given  the  other  party  an  opportunity  of  ascertain- 
ing whether  it  has  been  properly  done,  (r) 

A  pei'son  may,  however,  by  express  agreement,  not  only  render 
the  amount  of  remuneration  which  is  to  be  paid,  dependent  on  the 
amount  of  contingent  benefit  to  be  derived  by  the  employer ;  (?•■') 
but  he  may  defer  the  period  when  his  right  to  receive  the  reward 
shall  accrue,  until  the  employer  has  actually  obtained  a  given  ad- 
vantage. Thus,  in  Bull  v.  Price,  (s)  the  plaintiff,  a  surveyor,  was 
retained  by  the  defendant,  to  negotiate  with  the  commissioners  of 

father  for  the  services  of  the  son  during 


S.  740;  Tarner  v.  Walker,  L.  E.  1  Q.  B. 
641  ;  2  lb,  301  ;  Thatcher  v.  England,  3 
C.  B.  254  ;  Smith  v.  Moore,  1  C.  B.  438  ; 
England  u.  Davidson,  11  A.  &  E.  856; 
Lancaster  v.  Walsh,  4  M.  i&  W.  16 ;  Wil- 
liams u.  Carwardine,  4  B.  &  Ad.  621 ; 
[ante  11,  note  (u^)-]  Or  discovering  a  lost 
child;  Fallick  v.  Barber,  1  M.  &  S.  108. 

(o)  Jewry  u.  Busk,  5  Taunt.  302. 

ip)  Phillips  V.  Jones,  1  A.  &  E.  333. 
[But  where  a  father  binds  his  minor  son  as 
an  apprentice,  by  a  contract  not  conform- 
able to  the  provisions  of  law  in  reference 
to  apprenticeships,  so  that  the  contract  is 


voidable  by  the  son,  and  he  avoids  it  after 
having  served  a  portion  of  the  time  stipu-     King,  5  Ham.  183.] 
lated  in  the  contract,  the  law  will  not  im-        (s)  7  Bing.  237. 
ply  a  promise  by  the  master  to  pay  the 


such  portion  of  the  time,  if,  by  the  terms 
of  the  contract,  nothing  was  to  be  paid  for 
his  services  during  the  whole  period  there- 
of.    Page  V.  Marsh,  36  N.  H.  305.] 

(pi)   [Hill  V.  Millburn,  17  Maine,  316.] 

(7)  Cooper  V.  Langdon,  9  M.  &  W.  60, 
67  ;  Hayden  v.  Hayward,  1  Camp.  180  ; 
[Story  Bailm.  §  441  b  ;  Hill  v.  Millburn, 
17  Maine,  316;  Clark  v.  Smith,  14  John. 
326.] 

(r)  Per  Maule  B.  Hughes  v.  Lenny,  5 
M.  &  W.  183,  193. 

(r')  [See  Smith  u.  Hyde,  19  Vt.  54; 
Mock  u.  Kelly,  3  Ala.   387 ;    Spencer  v. 
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woods  and  forests  for  the  sale  to  them  of  certain  premises  of  the 
defendant,  for  which  he  was  to  receive  a  commission  of  21.  per  cent. 
"  on  the  sum  which  might  be  obtained,  either  by  treaty,  arbitra- 
tion, or  trial  by  jury."  Private  treaty  having  proved  unavailing, 
a  jury  was  impanelled,  by  whom  the  value  of  the  property  was  as- 
sessed at  4,000?. ;  but  in  consequence  of  a  defect  in  the  defend" 
ant's  title,  —  arising  out  of  an  annuity  charged  upon  part  of  the 
premises,  which  the  commissioners  required  the  defendunt  to  buy 
oif,  —  the  money  was  not  paid  to  her,  but  was  placed  in  the  hands 
of  the  accountant-general,  to  await  the  adjustment  of  the  difference. 
The  jDlaintiff  was  not  previously  aware  of  the  existence  of  this 
charge ;  but  it  was  held,  nevertheless,  that  he  was  not  entitled  to 
his  commission,  until  the  money  awarded  was  actually  received  by 
the  defendant ;  («^)  and  Tindal  C.  J.  observed :  "  It  has  been 
contended  that  this  construction  would  leave  it  in  the  power  of  the 
defendant  to  delay  the  plaintiff  for  an  indefinite  period,  or  to  defeat 
his  claim  altogether  by  .neglecting  to  receive  the  sum  his  exertions 
had  entitled  her  to.  That,  however,  is  not  a  legal  consequence. 
On  general  principles,  a  fraudulent  delay  on  the  part  of  the  de- 
fendant to  receive  that  which  has  been  awarded  her,  would  not 
constitute  a  defence.  If  she  had  neglected  to  receive  the  sum 
found  to  be  due  to  her,  or  had  done  anything  wilfully  to  prevent 
the  immediate  settlement,  she  undoubtedly  could  not  set  up  that  in 
answer  to  the  action." 

But  where  the  defendant  premised  to  pay  the  plaintiff  5?.,  "  if  he 
would  provide  a  tenant  for  certain  premises,  and  get  him  350Z.  for 
his  lease ;  "  and  the  plaintiff  procured  one  S.,  with  whom  the  de- 
fendant entered  into  an  agreement,  and  received  50Z.  as  a  deposit ; 
it  was  held  that,  —  although  S.  was  unable  to  complete  his  engage- 
ment, and  the  defendant  afterwards  consented  to  release  him  from 
it,  retaining,  however,  the  50Z.,  —  the  plaintiff  was  entitled  to  re- 
cover the  bl.,  because  he  had  substantially  performed  his  con- 
tract, (t) 

3.  A  workman  who  has  bestowed  labor  and  skill  in  the  improve- 
ment of  a  chattel  bailed  to  him,  has  a  lien  thereon  for   Lien  of 
the  remuneration  due  to  him,  whether  the  amount  was  ^o*™an. 
fixed  by  the    express   agreement  of  the  parties  or  not.  (u)     So, 

(s')  [See  Kobinson  v.  New  York  Ins.        (()  Horford  v.  Wilson,  1  Taunt.  12. 
Co.  2  Caines,  357  ;  Miller  v.  Livingston,        (u)  Steadman  v.  Hockley,  15  M.  &  W. 
1  Caines,  349.]  553,  556 ;  per  Parke  B.  Jackson  v.  Cum. 
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where  a  chattel  is  delivered  to  a  workman,  under  a  contract  to  per- 
form certain  work  thereon  at  an  entire  price  ;  and,  before  the  work 
is  completed,  the  order  is  countermanded,  he  has  a  lien  on  the 
chattel  for  the  price  of  the  work  actually  done,  (a;)  And  the  work- 
man's lien  attaches  on  chattels  delivered  to  him  in  diflfei-ent  parcels, 
and  at  different  times,  provided  the  work  done  thereon  was  done 
under  one  entire  agreement.  («/) 

But  it  seems  that  no  lien  exists  if,  bj^  the  bargain,  a  future  day 
of  payment  was  agreed  upon  ;  for,  in  such  case,  the  detention  of 
the  chattel  would  be  inconsistent  with  the  terms  of  the  contract,  (z) 


mius,  5  M.  &  W.  342,  349  ;  Scarfe  v.  Mor- 
gan, 4  M.  &  W.  270,  283  ;  Bevaa  v. 
"Waters,  Moo.  &  M.  235  ;  [HoUingswortli 
V.  Dow,  19  Pick.  228  ;  Burdict  v.  Murray, 
3  Vt.  302 ;  Partridge  v.  Trustees  of  Dart. 
Coll.  5  N.  H.  286 ;  Grinnell  o.  Cook,  3 
Hill,  491.  See  Moore  u.  Hitchcock,  4 
Wend.  292  ;  Townsend  t;.  Newell,  14  Pick. 
332.  But  where  one,  who  had  contracted 
to  finish  a  machine,  employed  a  mechanic, 
without  the  knowledge  of  the  owner,  to 
perform  the  work,  disclosing  to  him  the 
contract  with  the  owner,  it  was  held, 
that  such  mechanic  did  not  acquire  a  lien 
in  his  own  right,  for  his  labor  on  the  ma- 
chine, as  against  the  owner,  although  the 
owner  knew  that  he  was  performing  the 
work,  while  it  was  in  progress.  HoUings- 
worth  V.  Dow,  19  Pick.  228.  The  lien  of 
a  workman  upon  an  article  manufactured 
by  him,  is  lost  by  n  voluntary  abandon- 
ment of  the  possession  of  the  property. 
King  V.  Indian  Orchard  Canal  Co.  11 
Cush.  231 ;  Morse  v.  Androscoggin  R.  R. 
Co.  39  Maine,  28.5.  This  lien  is  not  in 
its  nature  assignable.  Bradley  v.  Spof- 
ford,  23  N.  H.  446,  447  ;  D'Aubigney  v. 
Duvall,  5  T.  R.  606.]  A  certificated  con- 
veyancer has  no  lien  for  his  charges,  on 
deeds  delivered  to  him,  "  with  and  in  re- 
spect of"  which  he  does  certain  business 
for  the  owner  of  the  deeds.  Steadman  v. 
Hockley,  15  M.  &  W.  553.  Nor  has  an 
auctioneer  a  lien  on  a  mortgage  deed, 
which  was  delivered  to  him  for  the  pur- 
pose of  obtaining  payment  of  a  sum  of 
money  due  thereon.  Sanderson  i-.  Bell, 
2  C.  &  M.  304.  [But  an  auctioneer  has  a 
lien  on  the  price  of  property  sold  by  him 


for  his  commissions  and  charges.  Robin- 
son V.  Rutter,  4  El.  &  Bl.  954  ;  Coppin  u. 
Craig,  7  Taunt.  240.]  A  livery-stable 
keeper  has  no  lien,  for  the  keep  of  a  horse 
delivered  to  him  in  the  way  of  his  trade. 
Judson  V.  Etheridge,  1  C.  &  M.  743 ; 
Wallace  v.  Woodgate,  R.  &  M.  193  ;  [Mil- 
ler V.  Marston,  35  Maine,  153;]  or  for 
money  paid  by  him  at  the  request  of  the 
owner,  for  the  attendance  of  a  veterinary 
surgeon  upon  the  horse.  Orchard  v.  Rack- 
straw,  9  C.  B.  698.  Nor  has  an  agister  of 
cattle  any  lien  thereon,  except  by  express 
agreement.  Jackson  v.  Cummins,  5  M. 
&  W.  342 ;  Chapman  r.  Allen,  Cro.  Car. 
271;  [Goodrich  w.  WiUard,  7  Gray,  183; 
Miller  v.  Marston,  35  Maine,  155;  Grin- 
nell V.  Cook,  3  Hill,  491,  492.]  But  a 
trainer  has  a  lien  on  a  horse  delivered  to 
him  to  train.  Forth  u.  Simpson,  13  Q. 
B.  680;  18  L.J.  Q.  B.  263;  Jacobs  <•. 
Latour,  5  Bing.  130.  And  the  owner  of  a 
stallion,  which  is  used  to  cover  a,  mare, 
has  a  lien  on  the  mare  for  his  charge  for 
the  use  of  the  stallion.  Scarfe  v.  Morgan, 
4  M.  &  W.  270.  [So,  if  a  person  takes  a 
lame  or  sick  horse  to  keep  and  cure,  he 
has  a  lien  on  the  horse  for  his  cure  and 
keeping.  Lord  o.  Jones,  24  Maine,  439.] 
It  would  seem  that  a  workman  who  is 
employed  to  weigh  or  measure  a  chattel, 
has  a  lien  thereon  for  his  charge.  See 
per  Pollock  C.  B.  and  Rolfe  B.  Steadman 
V.  Hockley,  13  M.  &  W.  553,  556 ;  Hollis 
V.  Claridge,  4  Taunt.  308. 

(x)  Lilley  v.  Barnsley,  1  C.  &  K.  344. 

(y)  See  Marks  v.  Lahee,  4  Scott,  137. 

(2)  Chase  v.  Westmore,  5  M.  &  S.  180; 
Jacobs  V.  Latour,  5  Bing.  130. 
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Nor  has  the  workman  any  lien,  for  the  cost  of  taking  cafe  of  a 
chattel  while  work  is  being  done  thereon,  (a) 

Nor  does  the  right  of  lien  confer  the  right  to  sell  the  chattel  on 
which  the  lien  exists.  (6) 

And  if,  after  the  work  has  been  completed,  the  workman  relin- 
quishes possession  of  the  chattel,  he  cannot  afterwards  detain  it  as 
a  lien  for  the  sum  due  to  him  on  account  of  his  work,  (e) 

1.  Agents,  (d) 

There  are  some  classes  of  agents,  whose  right  to  commission  or 
reward  for  their  trouble  is  regulated  by  the  custom  or  Theirrightto 
usage  of  the  particular  trades  in  which  they  are  in  the  <:<«°™ssion. 
habit  of  transacting  business ;  (e)  and  where  such  a  custom  exists, 
it  is  presumed,  in  the  absence  of  any  express  agreement  to  the  con- 
trary, that  the  parties  contracted  for  the  reward  due  by  the  custom. 
But  if  there  be  no  proof  of  such  custom  or  agreement,  then  it  is 
for  a  jury  to  estimate  the  value  of  the  services  rendered.  (/) 


(o)  British  Empire  Shipping  Co.  v. 
Somes,  E.,  B.  &  E.  353 ;  S.  C.  in  Dom. 
Proc.  30  L.  J.  Q.  B.  229.  [So,  where  a 
party  has  failed  to  perform  fully  what  he 
has  agreed  to  do  in  reference  to  goods,  he 
has  no  lien  on  them.  Hodgdon  v.  Wal- 
dron,  9  N.  H.  66.] 

(6)  Thames  Iron  Ship  Building  Co.  u. 
Patent  Derrick  Co.  29  L.  J.  C.  714; 
[Doane  t.  Russell,  3  Gray,  382  ;  2  Kent, 
642.] 

(c)  Hartley  v.  Hitchcock,  1  Stark.  408. 

(d)  Russell  on  Factors,  154,  164. 

(e)  As  a  London  broker  selling  colonial 
produce  ;  Eicke  v.  Meyer,  3  Camp.  412  ; 
or  a  London  ship-broker  chartering  a  ship, 
&c.  Brown  v.  Nairne,  9  C.  &  P.  204; 
Cohen  ij.  Paget,  4  Camp.  96.  Broker  can 
charge  his  principal  only  the  cost  price  of 
articles  purchased  for  him,  and  his  com- 
mission. Procter  v.  Brain,  2  M.  &  P.  284. 
The  mere  introduction  of  the  contracting 
parties  to  each  other  will  not  entitle  the 
agent  to  his  commission.  But  if  the  rela- 
tion of  buyer  and  seller  is  really  brought 
about  by  the  act  of  the  agent,  he  is  en- 
titled to  commission,  although  the  act- 
ual sale  was  not  eflfectod  by  him.  Per 
Erie  C.  J.  Green  v.  Bartlett,  14  C.  B.  N. 


S.  681,  685  ;  Wilkinson  v.  Martin,  8  C.  & 
P.  1 ,  5  ;  Burnett  v.  Bouch,  9  C.  &  P.  620 ; 
[Rice  0.  Mayo,  107  Mass.  550.]  And 
where  the  bargain  goes  off  through  the 
default  of  the  principal,  the  agent  may 
recover  a  compensation  for  his  services,  in 
an  action  on  the  common  counts,  even 
although  there  was  a  special  agreement  as 
to  commission.  Prickett  v.  Badger,  1  C. 
B.  N.  S.  296.  The  actual  earning  of 
freight  under  a  charter-party,  is  not  a  con- 
dition precedent  to  the  right  of  a  ship- 
broker  to  his  commission  for  procuring 
the  execution  of  the  charter.  Hill  v.  Kitch- 
ing,  3  C.  B.  299.  But  it  would  appear  to 
be  otherwise  if  the  bargain  goes  off  en- 
tirely, and  the  ship  is  not  employed.  Read 
V.  Rann,  10  B.  &  C.  438  ;  Broad  v.  Thomas, 
7  Bing.  99.  A  spirit  broker  offering  rum 
for  sale.  Stewart  v.  Kahle,  3  Stark.  161. 
(/)  Per  Alderson  B.  Brown  v.  Nairne, 
9  C.  &  P.  205.  The  French  law  is  other- 
wise :  "  Le  mandat  est  gratuit,  s'il  n'y  a 
convention  coniraire."  Code  Civil,  book  3, 
tit.  3,  c.  1.  [See  Harrison  v.  Larg,  4  De- 
saus.  110;  Poag  v.  Poag,  1  Hill,  287. 
Besides  the  means  of  indemnity  which  all 
agents  have  by  action  or  set-off,  the  law 
allows  to  factors  the  additional  security  of 
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And  a  del  credere  agent  is  one  who,  for  a  higher  commission, 
Del  credere  guaranties  to  his  principal  the  due  payment  of  the  price 
*^^°'"  of  the  goods  sold  by  the  agent  to  third  persons.  (^) 

But  where,  by  reason  of  the  misconduct,  negligence,  or  unskil- 
Whenlostby  fulness  of  the  agent,  the  principal  derives  no  benefit 
negligence;  ^yhatever  from  the  acts  of  the  latter,  he  is  not  entitled 
to  claim  his  commission  in  respect  thereof.  (A) 

Therefore,  where  a  broker  who  had  purchased  goods  for  his  prin- 
cipal on  credit,  was  induced  by  the  vendor  to  delay  the  delivery 
till  the  credit  had  expired,  when  the  buyer  refused  to  receive 
them ;  it  was  held,  that  the  broker  could  not  claim  his  commis- 
sion, (i)  So,  if  a  factor  has  been  guilty  of  misconduct  in  selling 
the  goods  of  his  principal,  he  is  not  entitled  to  deduct  for  his  com- 
mission, in  an  action  for  money  had  and  received  to  the  use  of  his 
principal.  (A)     And  if  an  auctioneer  employed  to  sell  an  estate,  be 

a  lien  upon  propertj'  in  their  hands.  And 
they  have  not  only  a  particular  lien,  or 
right  to  retain  the  thing  itself,  in  respect 
of  which  the  claim  arises,  but  also  a  gen- 
eral lien,  or  right  to  hold,  not  only  for 
demands  specifically  arising  out  of  the 
thing  retained,  hut  also  for  the  general 
balance  of  accounts,  including  responsi- 
bilities incurred  in  the  execution  of  their 
agencies.  Knapp  v.  Alvord;  10  Paige, 
205  ;  Holbrook  v.  Wight,  24  Wend.  169. 
See  Dunlap's  Paley's  Agency,  127  et  seq. 
and  notes ;  Burrill  v.  Phillips,  1  Gallison, 
350 ;  Peisch  v.  Dickson,  1  Mason,  9 ;  Cor- 
leis  o.  Gumming,  6  Cowen,  1 84 ;  HoUey 
V.  Huggeford,  8  Pick.  73,  77  ;  Bryce  v. 
Brooks,  26  Wend.  367  ;  Williams  «.  Little- 
field,  12  lb.  362;  Stevens  o.  Robins,  12 
Mass.  180;  Matthews  v.  Menadger,  2 
McLean,  145,  as  to  this  right  of  agents, 
and  what  class  of  them  may  exercise  it. 
Story  Agency,  §  351  et  seq. ;  2  Kent, 
634-642  ;  Jordan  v.  James,  5  Ham.  99  ; 
Williams  v.  Littlefield,  12  Wend.  362. 
Where  a  factor  had  indorsed  bills  of  ex- 
change for  his  principal,  this  liability,  with 
a  reasonable  apprehension  of  danger,  gave 
him,  as  a  factor,  a  lien  on  a  bill  then  in 
his  hands  belonging  to  his  principal,  to 
meet  the  event  of  his  indorsements ;  and 
the  circumstance  of  the  factor's  receiving 
a  commission  on  the  indorsement  of  bills 


is  not  viewed  as  in  any  way  aflFecting  the 
general  question,  as  to  his  lien  as  factor. 
Hodgson  V.  Payson,  3  Harr.  &  J.  339; 
Bradford  «.  Kimberly,  3  John.  Ch.  434  ; 
Murray  u.  Tolland,  3  John.  Ch.  573; 
Hendricks  v.  Robinson,  2  John.  Ch.  309.] 

[g)  See  ante,  274.  Common  count  for 
such  commission.  Carruthers  v.  Graham, 
14  East,  578;  Solly  u.  Weiss,  8  Taunt. 
371 ;  [Paley's  Agency,  by  Dunlap,  41,  and 
note  ;  Story  Agency,  §  328.] 

{h)  White  u.  Chapman,  1  Stark.  113; 
Shaw  V.  Arden,  9  Bing.  287,  290.  [See, 
also,  Stewart  u.  Kahle,  3  Stark.  161  ; 
Story  Agency,  §  331 ;  Dodge  v.  Tileston, 
12  Pick.  328  ;  Tindal  C.  J.  in  Shaw  v. 
Arden,  9  Bing.  287 ;  Clark  v.  Moody,  17 
Mass.  152;  Paley's  Agency,  by  Dunlap, 
105,  106,  and  notes.] 

(i)  Hurst  V.  Holding,  3  Taunt.  32. 

(h)  White  o.  Chapman,  1  Stark.  113. 
[A  consignee  or  factor,  making  adviinces 
on  the  goods  of  his  consignor,  or  princi- 
pal, to  an  amount  even  beyond  their 
value,  is  yet  bound  to  obey  the  instruc- 
tions of  the  latter,  as  to  the  time  of  sale, 
though  there  be  no  agreement  to  that 
effect.  And  if,  being  instructed  to  sell 
immediately,  he  refuse  the  first  offer,  in 
expectation  of  a  more  favorable  market, 
and  afterwards  sell  at  less  than  the  offer,  he 
cannot  recover  from  his  principal  more 
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guilty  of  negligence  or  unskilfulness,  whereby  the  sale  becomes 
nugatory,  he  is  not  entitled  to  recover  from  the  vendor  any  com- 
pensation for  his  trouble.  (^) 

But  if  the  principal  derive  any  benefit  from  the  act  of  his  agent, 
the  latter  is  entitled  to  a  proportionate  compensation.  («j)  And  it 
appears  to  have  been  the  opinion  of  Lord  Kenyon,  that  an  agent 
who  acts  in  the  affairs  of  his'  principal,  bond  fide,  and  on  the  best 
advice  he  is  able  to  obtain,  is  not  liable  for  the  consequences,  (w) 

An  agent  cannot  recover  a  commission  upon  any  transaction 
which  is,  in  itself,  necessarily  illegal,  e,  g.  for  effecting  orUiegaiity 
a  sale  of  shares  in  an  illegal  association  or  undertak-  "^  service. 
ing.  (o)  But  he  may  recover  commission  for  doing  an  act  for  his 
principal,  although  such  act  would  be  illegal  if  certain  requisites 
were  not  afterwards  complied  with  by  the  principal,  —  the  agent 
not  being  employed  to  perform  them  ;  as  for  obtaining  an  insurance 
on  a  voyage  for  which  a  license  is  necessary,  (p) 

So,  a  person  who  acted  in  London  as  a  sworn  broker,  but  who 
was  not  qualified  to  act  as  such,  according  to  the  provis-    London 
ions  of  the  6  Anne,  c.  16,  could  not  recover  his  com-  ^■'o''^''- 


than  the  difference  between  his  advance 
and  the  amount  the  goods  would  have 
brought,  if  he  had  sold  when  he  ought, 
even  though  he  acted  in  perfect  good  faith. 
Bell  «.  Palmer,  6  Cowen,  128.  See  Upham 
V.  Lefavour,  11  Met.  174.] 

{I)  Denew  y.  Daverell,  3  Camp.  451  ; 
Jones  V.  Nanney,  M'Clel.  25.  [See  Dodge 
V.  Tileston,  12  Pick.  328 ;  Howe  v.  Dew- 
ing, 2  Gray,  476 ;  Hamond  v.  Holiday,  1 
C.  &  P.  384 ;  Hicks  v.  Minturn,  19  Wend. 
550.] 

(m)  Per  Best  C.  J.  Hamond  v.  Holiday, 
1  C.  &  f*.  384 ;  Russell  on  Factors,  187. 

(n)  See  Miles  v.  Bernard,  Peake  Add. 
Cas.  61.  See,  however,  per  Abbott  C.  J. 
Moneypenny  v.  Hartland,  1  C.  &  P.  352, 
354.  [An  agent,  without  reward,  will  not 
be  required  to  use  more  diligence  than 
would  be  used  by  a  prudent  man  in  the 
management  of  his  own  concerns.  Pate 
o.  M'Cluro,  4  Rand.  164.] 

(o)  Josephs  V.  Pebrer,  3  B.  &  C.  639. 
See,  as  to   transactions  within  the  7  &  8 
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Vict.  c.  110,  the  repealed  "Joint  Stock 
Companies  Registration  Act,"  Young  v. 
Smith,  15  M.  &  W.  121  ;  Loonie  t>.  Old- 
field,  9  Q.  B.  590 ;  O'Neil  v.  Brindle,  lb. 
582,  592. 

(p)  Haines  v.  Busk,  5  Taunt.  521  ;  Fo- 
min  V.  Oswell,  3  Camp.  357  ;  [Paley's 
Agency,  by  Dunlap,  102,  and  notes.  In 
a  case  between  a  principal  and  his  agent, 
in  which  the  latter  seeks  to  shelter  him- 
self behind  his  own  illegal  act,  in  an  ille- 
gal transaction,  the  reason  as  to  construct- 
ive knowledge  does  not  hold  and  the  law 
will  not,  on  the  principle  of  constructive 
notice,  work  injustice,  by  subjecting  the 
principal  to  the  consequences  of  an  illicit 
transaction,  whether  he  had  any  partici- 
pation in  it  or  not,  to  enable  the  .igent, 
the  actual  violator  of  the  law,  and  entitled 
to  no  favor,  to  take  advantage  of  his  own 
wrong,  and  cheat  his  employer.  Chappell 
,;.  Wysham,  4  Harr.  &  J.  560.  See  Story 
Agency,  §  330  et  seq?^ 
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Appraiser. 


mission,  (^q)  But  he  might  recover  his  advances,  (r)  And  the 
same  rule  will  apply  to  a  broker,  who  is  admitted  to  practice  in 
London  under  the  33  &  34  Vict.  c.  60,  s.  5. 

So,  a  person  who  acts  as  an  appraiser  cannot  recover  his  commis- 
sion, if  he  be  not  duly  licensed  under  the  46  Geo.  3,  c. 
43,  s.  5.  (8) 

[An  agent  is  liable  to  his  principal  for  injuries  that  are  caused 
by  want  of  reasonable  skill  and  ordinary  diligence,  but  not  for  inju- 
ries that  are  caused  by  his  mistake  in  a  doubtful  matter  of  law.(8^) 

Where  an  agent,  acting  bond  fide  and  without  fault  in  the  proper 
service  of  his  principal,  is  subjected  to  expense,  or  is  sued  on  any 
contract  made  by  him,  or  for  any  act  done  pursuant  to  his  author- 
ity, the  law  implies  that  the  principal  will  indemnify  and  reimburse 
him  for  the  expense.]  (s^) 


{q)  Cope  V.  Rowlands,  2  M.  &  W.  149  ; 
and  see  Milford  u.  Hughes,  16  M.  &  W. 
174.  A  ship-broker  was  held  not  to  be 
within  the  statute  of  Anne.  Gibbons  v. 
Kule,  4  Bing.  301 .  And  if  a  broker  was 
duly  qualified  to  act  under  that  statute, 
he  could  recover  his  commission,  although 
the  transaction  in  respect  of  which  he 
claimed  it  involved  a  breach  of  the  regu- 
lations, under  which  he  was  admitted  to 
act  as  a  broker,  by  the  court  of  mayor 
and  aldermen.  Kemble  v.  Atkins,  Holt 
N.  P.  C.  427.  The  right  to  make  or  en- 
force these  regulations  is  taken  away  by 
the  33  &  34  Vict.  c.  60,  s.  2. 

(r)  Smith  v.  Lindo,  5  C.  B.  N.  S.  587; 
Pidgeon  v.  Burslem,  3  Exch.  465  ;  and  see 
Jessop  V.  Lutwyche,  ID  Exch.  614. 

(s)  Palk  V.  Force,  12  Q.  B.  666. 

(s^)  [Mechanics'  Bank  v.  Merchants' 
Bank,  6  Met.  13.  In  this  case,  the  holder 
of  a  post  note,  which  was  issued  by  a 
bank  that  failed  before  the  note  fell  due, 
sent  it  to  another  bank  for  collection,  and 
this  bank  caused  payment  to  be  demanded, 
and  notice  of  non-payment  to  be  given  to 
the  indorsers,  on  the  day  the  note  was  due 
without  grace,  whereby  the  indorsers  were 
discharged  on  the  ground  that,  by  law, 
the  promisors  were  entitled  to  grace  on 
the  note,  although  they  had,  while  solvent, 
paid  such  notes  without  grace;  the  holder 
thereupon  brought  an  action  against  the 
collecting  bank  to   recover  damages  for 


negligence  in  not  making  such  demand, 
and  giving  such  notice,  as  would  hold  the 
indorsers.  It  appeared  on  the  trial,  that 
at  the  time  the  note  fell  due,  the  question 
whether  banks  were  entitled  to  grace  on 
their  post  notes  had  never  been  decided, 
and  there  was  no  uniform  practice  as  to 
demanding  payment  of  such  notes,  and 
giving  notice  to  indorsers,  after  the  prom- 
isors failed.  It  was  held,  that  the  action 
could  not  be  sustained.  So,  where  an 
auctioneer,  in  making  an  entry  of  a  sale 
in  his  sale  book,  omitted  to  comply  with 
the  requirements  of  the  statute  (of  New 
York),  regulating  sales  at  public  auction, 
in  consequence  of  which  the  sale  could 
not  be  enforced,  and  the  owner  of  the 
property  suffered  a  loss  on  a  resale,  it  was 
held,  that  the  auctioneer,  being  liable  only 
for  gross  negligence  or  ignorance,  was  not 
answerable  in  damages,  the  statute  having 
been  recently  passed,  being  of  doubtful 
construction,  and  not  having  received  a 
judicial  interpretation.  Hicks  v.  Mintum, 
19  Wend.  550.  See  Howe  v.  Dewing,  2 
Gray,  476.] 

(s^)  [Powell  V.  Newburgh,  19  John.  284 ; 
Stoty  Agency,  §§  339  et  seq.;  Hill  v. 
Packard,  5  Wend.  375  ;  Rogers  v.  Knee- 
land,  10  Wend.  219;  Greene  v.  Goddard, 
9  Met.  212;  Stocking  u.  Sage,  1  Conn. 
522 ;  D'Arcy  v.  Lyie,  5  Binn.  441  ;  Ram- 
say V.  Gardner,  11  John.  439;  Gower  v. 
Emery,  18  Maine,  79.] 
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2.  Apothecaries  and  Surgeons. 

1.  By  the  21  &  22  Vict.  c.  90,  s.  32,  as  amended  by  the  23  Vict. 

c.  7,  s.  3,  it  is  enacted  that,  after  the  1st  day  of  Janu- 

\,o„J  1    11    1  .11  Provisions  of 

ary,  lobl,  no  person  shall   be  entitled  to  recover  any   "TheMedi- 

charge  in  any  court  of  law,  for  any  medical  or  surgical 

advice,  or  attendance,  or  for  the  performance  of  any  operation,  or 

for  any  medicine  which  he  shall  have  both  prescribed  and  supplied, 

unless  he  shall  prove  upon  the  trial,  that  he  is  registered  under  that 

act.  (f) 

And  this  section  applies  not  only  to  cases  where  the  patient  is 
sued ;  but  also  to  cases  where  the  action  is  brought  against  a  third 
person,  by  whom  the  medical  man  was  employed,  (m) 

But  if  the  plaintiff  prove  that  he  is  duly  registered  at  the  time 
of  the  trial,  that  will  be  sufficient ;  and  he  will  be  entitled  to  re- 
cover, although  he  was  not  registered  at  the  time  of  the  attend- 
ances, &c.,  in  respect  of  which  the  action  is  brought,  (x) 

And  where  a  business  was  carried  on  by  two  partners,  one  of 
whom  was  registered  as  a  surgeon  and  apothecary,  and  the  other  as 
a  surgeon  only ;  it  was  held  that  they  might  recover  on  a  joint 
claim  for  medicine  and  attendances ;  the  attendances  by  both  hav- 
ing been  given,  except  in  a  few  instances,  in  the  character  of  apoth- 
ecaries only,  (y) 

2.  Chemists  and  druggists  (z)  are  confined  in  the  due  exercise  of 
their  business,  to  the  preparing,  compounding,  dispen-  chemists  and 
sing,  and  vending  of  drugs  and  medicines,  and  medicinal  "^sg'^*^- 
compounds,  (a)  They  cannot,  therefore,  give  advice  to,  or  attend  a 
patient,  or  administer  medicines  for  profit ;  nor  can  they  recover  for 
the  value  of  such  medicines,  unless  they  are  qualified  to  act  as 
apothecaries  or  surgeons.  (5) 

(t)  This  section  applies   only  to  cases  is  made  unlawful  for  any  person,  from 

where  the  work  was  done  after  the  act  and  after  the  31st  of  December,  1868,  to 

came  into  operation.    Wright  v.  Green-  assume  or  use  the  title  of  chemist  and 

royd,  1  B.  &  S.  758 ;   31  L.  J.  Q.  B.  4 ;  druggist,  or  chemist,  or  druggist,  or  phar- 

and  see  Thistleton  v.  Frewer,  31  L.  J.  macist,  or  dispensing  chemist,  or  druggist, 

Exch.  230.  in  any  part  of  Great  Britain,  unless,  inter 

(u)  Be  La  Eosa  v.  Prieto,  16  C.  B.  N.  S.  alia,  he  be  registered  under  that  act. 

578.  (a)  See  55  Geo.  3,  c.  194,  s.  28,  and  31 

(x)  Turner  v.  Reynal,  14  C.  B.  N.  S.  &32  Vict.  c.  121,  s.  3. 

328.  (b)  See  Richmond  v.  Coles,  1  Dowl.  N. 

(y)  lb.  S..560 ;  per  Best  C.  J.  and  Park  J.  Allison 

(z)  By  the  31  &  32  Vict.  c.  121,  s.  1,  it  ».  Haydon,  1  M.  &  P.  592,  593. 
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3\  The  law  implies  an  undertaking  on  the  part  of  apothecaries 
^    ,.  and  surgeons,  that  they  will  use  reasonable    care   and 

Implied  duty  o  '  J         ^  _ 

of  medical  skill  in  the  treatment  of  their  patients,  (c)  This  is  the 
implied  duty  of  a  medical  practitioner  ;  and  he  is  respon- 
sible to  his  patient  for  the  breach  of  it  as  for  a  tort ;  (c^)  although 
the  patient  was  not  the  party  who  retained,  or  was  to  remunerate 
him.  (d)  And  for  gross  carelessness  or  unskilfulness  an  action  lies, 
although  no  reward  was  to  be  given,  (e) 

So,  if  the  patient  be  rather  injured  than  benefited,  in  consequence 
of  any  gross  unskilfulness  or  carelessness  on  th.e  part  of  his  medi- 
cal attendant,  an  action  for  fees  cannot  be  maintained.  (/)  And 
although,  in  ordinary  cases,  the  claim  to  remuneration  does  not  de- 


le) Slater  v.  Baker,  2  Wils.  359  ;  Seare 
u.  Prentice,  8  East,  348 ;  [Leighton  v. 
Sargent,  27  N.  H.  469  ;  S.  C.  31  N.  H. 
119  ;  McCandless  v.  McWha,  22  Penn.  St. 
261 ;  Smothers  v.  Hanks,  Sup.  Ct.  (Iowa) 
7  Am.  Law  Rev.  172,  173.] 

(c^)  [Landon  v.  Humphrey,  9  Conn.  209 ; 
Bowman  V.  Woods,  1  Iowa  (Greene),  441  ; 
Leighton  v.  Sargent,  31  N.  H.  119.  Phy- 
sicians and  surgeons  are  not  liable  for 
want  of  the  highest  degree  of  skill  in  the 
performance  of  operations  coming  within 
the  line  of  their  duty.  Howard  v.  Grover, 
28  Maine,  97 ;  Simonds  v.  Henry,  39 
Maine,  155;  Leighton  u.  Sargent,  27  N. 
H.  460.  Their  implied  engagement  is  not 
that  they  will  certainly  cure.  Gallagher 
(/.  Thompson,  Wright  (Ohio),  466  ;  Leigh- 
ton o.  Sargent,  27  N.  H.  460.  They  are 
not  responsible  merely  for  want  of  success ; 
nor  for  errors  of  judgment,  or  mere  mis- 
takes in  matters  of  reasonable  doubt  and 
uncertainty ;  but  their  undertaking  is, 
that  they  will  use  their  best  judgment  in 
all  cases  of  doubt,  as  to  the  best  course  of 
treatment.  Leighton  v.  Sargent,  27  N 
H.  460 ;  McCandless  v.  McWha,  22  Penn 
St.  261.  See  Bemus  v.  Howard,  3  Watts, 
355  ;  Percy  v.  Millaudon,  20  Martin,  68 
75.] 

(d)  Glad  well  u.   Steggall,  8  Scott,  60 
Pippin  V.  Sheppard,  11  Price,  400. 

(e)  Ante,  667.  In  Rex  v.  Joseph  Senior, 
who  was  tried  before  Bolland  B.  at  the 
Chester  Spring  Assizes,  April  10,  1832,  for 
manslaughter  in  killing  a  child  in  the  ex- 
ercise of  his  occupation  of  a  man-midwife, 


the  learned  judge  said  :  "  That  in  the  case 
of  the  second  trial  of  St.  John  Long,  at 
the  Old  Bailey,  all  the  judges  agreed,  at  a 
previous  consultation,  that  if  any  medical 
man,  whether  regularly  qualified  or  not, 
either  by  gross  negligence,  by  tampering 
with  the  health  of  his  patients,  and  by 
making  experiments  with  new  medicines 
of  unknown  powers,  or  by  gross  ignorance, 
shall  cause  death,  he  shall  be  legally  an- 
swerable for  the  consequences ;  but  if  even 
a  person,  not  regularly  qualified  to  exer- 
cise the  medical  profession,  but  still  hav- 
ing considerable  experience  and  skill,  and 
anxious  to  use  that  experience  to  the  best 
of  his  knowledge  and  judgment,  shall,  by 
any  mistake,  so  practice  as  to  cause  death, 
he  shall  not  be  legally  answerable  for  it." 
See  Rex  o.  Long,  4  C.  &  P.  398,  423 ; 
Lamphier  v.  Phipos,  8  C.  &  P.  475 ; 
Hancke  v.  Hooper,  7  C.  &  P.  81 ;  [Com- 
monwealth V.  Thompson,  6  Mass.  134.] 

(/)  Duncan  v.  Blundell,  3  Stark.  6. 
[See  Piper  u.  Menifee,  12  B.  Mon.  465  ; 
M'Ciallen  o.  Adam.s,  19  Pick.  333.  But 
when  such  unskilfulness  or  carelessness  is 
alleged  in  defence  to  a  suit  for  fees,  the 
burden  is  on  the  defendant  to  show  it. 
M'Ciallen  v.  Adams,  19  Pick.  333,  335.] 
"  In  the  case  of  a  medical  man,  if  an 
operation  which  might  have  been  useful, 
has  merely  failed  in  the  event,  he  is  never- 
theless entitled  to  charge  ;  but  if  it  conld 
be  useful  in  no  event,  he  could  have  no 
claim'  on  the  patient ; "  per  Alderson  J. 
Hill  V.  Featherstonhaugh,  7  Bing.  569, 
574. 
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pend  upon  the  question,  whether  a  cure  has  been  effected  ;  (/^) 
yet  a  person  who  professes  to  cure  within  a  specific  time,  by  means 
of  sovereign  medicines,  and  who,  by  false  and  fraudulent  profes- 
sions of  skill  and  success,  induces  another  to  continue  to  employ 
him,  cannot  recover  for  medicines  and  attendance,  if  no  benefit  be 
derived  therefrom.  (5^)  But  if  improper  remedies  are  adopted,  or 
unfit  medicines  are  administered  under  the  advice  of  a  physician, 
the  surgeon  or  apothecary  is,  at  all  events,  entitled  to  be  paid.  (K) 

3.  Arbitrators. 
If  there  be  a  prior  or  subsequent  express  promise  to  pay  an  ar- 
bitrator for  his  trouble,  it  is  clear  he  may  maintain  an   j^.  j^  j„„j,t- 
action.  (i)     But  it  appears  to  be  doubtful  whether,  in  *»'  whether 
the  absence  of  an  express  promise,  an  arbitrator  can  sue   cover,  except 

n  .  ■  ^  .T  N  on  an  ex- 

tor  remuneration,  (y)  press  con- 

In  Viranny  v.  Warne,  (Jc)  Lord  Kenyon  is  reported  '''''°'' 
to  have  held,  that  the  appointment  of  arbitrator  was  not  of  a  nature 
to  support  a  demand  for  payment,  and  that  he  was  not  entitled  to 
recover  any  reward  unless  there  was  an  express  promise.  Dallas 
C.  J.  however,  in  a  case  before  him  at  nisi  prius,  (V)  seems  to  have 
been  of  a  contrary  opinion ;  and  the  question  appears  to  be  still 
undecided,  (m) 

(/I)  [Gallagher  u.  Thompson,  Wright  labor.  Hinmanv.  Hapgood,  1  Denio,  188; 

(Ohio),  466  ;   Leighton  u.  Sargent,  27  N.  Hassinger  v.  Diver,  2  Miles,  411  ;  Butman 

H.  460;  Howard  u.  Grover,  28  Maine,  97.  i/.  Abbot,  2    Greenl.  361.      If   there   are 

But  an  engagement  by  a  physician,  that,  if  several  referees,  each  may  sustain  a  sep- 

he  does  not  perform  a  cure,  he  will  claim  arate  action  for  his  services.    Butman  v. 

no  compensation  for  his  services,  is  valid  Abbot,  supra ;    Hiuman   u.   Hapgood,   1 

and  binding  on  him ;  and  in  such  case,  lie  Denio,  188.    In  Butman  t>.  Abbot,  supra, 

can  claim  nothing  for  his  services  or  his  it  is  held,  that  the  action  must  not  be 

medicines,  unless  he  proves  a  cure  to  have  against  both  parties   to  the  suit  jointly, 

been  effected  by  him.     Smith  v.  Hyde,  19  but  only  against  the  party  making  the 

Vt.  54.    In  a  case  of  this  kind,  it  is  not  demand.] 

necessary  that  a  specific  price'  should  be        (k)  4  Esp.  47 ;  and  see  Burroughs  v. 

agreed  upon  ;  but  if  a  cure  is  effected,  the  Clarke,  1  Dowl.  48. 
physician  will  be  entitled  to  a  reasonable        (/)  Swinford  v.  Burn,  1  Gow.  7,  8.    See 

compensation.    Moek  v.  Kelly,  3  Ala.  387.]  Watson  on  Arbitr.  68. 

(g)  Hupe  V.  Phelps,  2'Stark.  480.  (m)  The  reasonableness  of  the  amount 

(h)  Kannen   v.   M'Mullen,  Peake,   59.  of  a  fee  which  an  arbitrator  awards  to  be 

See  Duncan  v.  Blundell,  3  Stark.  6.  paid  to  himself,  may  be  referred  to  the  de- 

(i)  Hoggins  v.   Gordon,  3   Q.  B.  466,  cision  of  the  officer  of  the  court.    Miller 

474 ;  Hardres  v.  Prowd,  Styles,  465.  v.   Robe,   3    Taunt.   461  ;    Fitzgerald   v. 

(ji)  [But  in  the  United  States  arbitrators  Graves,  5  lb.  342.  See  George  v.  Lonsley, 

andjreferees  have  the  same  right  to  recover  8  East,  13. 
for  their  services  as  other  persons  for  their 
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If,  however,  the  arbitrator  be  a  barrister,  and  he  be  employed  in 
his  professional  character,  he  cannot  recover  any  remuneration  for 
his  services,  unless  there  be  an  actual  contract  to  that  effect ;  be- 
cause, in  such  case,  the  claim  would  fall  within  the  principle,  that 
the  employment  of  counsel  is  honorary,  and  that  there  is  no  implied 
contract  for  a  pecuniary  reward,  (n) 


4.  Attorneys. 

1.  In  an  action  on  an  attorney's  bill,  (o)  it  must  appear  that  the 
Attorney  client  has  had  the  advantage  of  the  attorney's  personal 
Ms  pefsonai  advice  ;  and,  therefore,  an  attorney  cannot  recover  fees 
th!fcUent's"  ^^  *  ®"^*  ^  which  the  client  consulted  and  retained  the 
business.         attorney's  clerk,  who  lived  at  a  distance  from  his  princi- 


(n)  Post,  834. 

(o)  An  attorney  or  solicitor  may  now 
make  an  agreement  in  writing  with  his 
client,  as  to  the  amount  and  manner  of 
payment  for  the  whole,  or  any  part  of  any 
past  or  future  services,  fees,  charges,  or  dis- 
bursements. 33  &  34  Vict.  c.  28,  ss.  4,  11, 
12.  The  court  or  judge  before  whom  any 
suit,  matter,  or  proceeding  has  been  heard, 
or  is  depending,  may  now  order  the  at- 
torney's costs  to  be  made  a  charge  on  the 
property  recovered  or  preserved.  23  &  24 
Vict.  c.  127,  s.  28.  As  to  the  delivery  and 
signature  of  an  attorney's  bill,  a  month 
before  action  brought  thereon,  and  the  tax- 
alion  thereof,  see  6  &  7  Vict.  c.  73  ;  Curl- 
ing V.  Sedger,  6  Scott,  678;  Tidd,  9th 
ed.  325-335  ;  Wardle  v.  Nicholson,  1  N. 
&  M.  355  ;  and  James  v.  Child,  2  C.  &  J. 
678.  The  6  &  7  Vict.  c.  73,  s.  367,  is  re- 
trospective in  its  operation.  Brooks  v. 
Bockett,  9  Q.  B.  847  ;  Scadding  v.  Eyles, 
lb.  858.  A  bill  for  business  done  by  one 
attorney,  as  agent  for  another,  must  now 
be  delivered,  signed,  before  action  to  re- 
cover it.  Billing  v.  Coppock,  1  Exch.  14. 
An  attorney  or  solicitor  is  not  required  to 
deliver  a  signed  bill,  for  the  amount  due 
under  an  agreement  made  in  pursuance  of 
the  33  &  34  Vict.  c.  28.  See  s.  15.  An  at- 
torney is  bound  by  his  agreement  to  charge 
only  money  out  of  pocket,  although  he  was 
misled  by  his  client's  statement  as  to  his 
right  of  action.     Thwaites  v.  Mackerson, 


3  C.  &  P.  341  ;  S.  C.  Moo.  &  M.  199. 
The  master  may  tax  his  charges,  though 
it  was  agreed  he  should  be  paid  at  a  fixed 
rate.  Drax  v.  Scroope,  2  B.  &  Ad.  581. 
See,  also,  33  &  34  Vict.  u.  28,  ss.  4,  15. 
And  where,  by  agreement,  the  attorney  is 
to  receive  "  fixed  sum,  the  delivery  of  a 
signed  bill  merely  charging  that  sum,  is 
not  a  "  delivery  of  a  signed  bill,"  within 
the  6  &  7  Vict.  c.  73,  s.  37  ;  Philby  v. 
Hazle,  8  C.  B.  N.  S.  647.  He  may  recover 
his  bill  for  procuring  an  adjudication  in 
bankruptcy,  against  a  person  who  em- 
ployed him  so  to  do,  but  who  was  not  pe- 
titioning creditor,  although  no  assets  are 
received.  Pocock  v.  Enssen,  Moo.  &  M. 
357.  When  the  plaintiff  sues  in  forma 
pauperis,  his  attorney  is  not  entitled  to  be 
paid  anything  for  his  services,  whatever  be 
the  amount  recovered.  Eeg.  Gen.  Hil. 
1853;  Dooly  v.  Great  Northern  Railway 
Company,  4  E.  &  B.  341.  When  he  may 
sue  two  persons  jointly  if  employed  by 
them,  though  they  were  separately  in- 
terested; Hellings  v.  Gregory,  1  C.  &  P. 
627  ;  S.  C.  10  Moore,  337.  As  to  an  at- 
torney's claim  on  another  attorney,  for 
business  done  at  the  request  of  the  latter, 
for  the  benefit  of  a  third  person  ;  Scarce 
(/.  Whittington,  2  B.  &  C.  11.  [An  attor- 
ney is  entitled  to  recover  for  his  professional 
services,  what  he  reasonably  deserves,  tak- 
ing into  view  the  nature  of  the  business 
performed  by  him,  and  his  own  standing 
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pal,  if  the  clerk  were  left  without  instructions,  or  the  means  of  con- 
ferring constantly  with  his  master,  (p) 

But  an  attorney  who  defends  an  action  may  recover  his  costs, 
although  he  was  in  prison  for  some  time  during  the  progress  of  the 
cause,  provided  his  client  had,  during  that  time,  opportunities  of 
communicating  with  him.  (^q)  It  would  be  otherwise,  however,  in 
the  case  of  an  attorney  for  the  plaintiff,  unless  he  had  begun  to  be 
attorney  in  the  cause  before  being  committed  to  prison,  (r) 

An  attorney  cannot  recover  by  action  or  suit,  for  business  done 
by  him  in  that  character,  unless  his  certificate  was  in  How  affected 
force  during  the  period  within  which  the  work  was  p^o^eMuali- 
done.  (s)     But  where  the  client  obtained  an  order  in   fixation. 


in  his  profession  for  learning  and  skill, 
whereby  the  value  of  his  services  is  en- 
hanced to  his  client.    For  the  purpose  of 
aiding  in  the  determination  of  this,  evi- 
dence may  be  admitted  to  show  the  prices 
usually   charged   for   similar   services   by 
other  persons  of  the  same  profession,  in  the 
same  vicinity,  and  practising  in  the  same 
court.    Vilas  u.  Downer,  21  Vt.  419.   And 
in  this  country  all  lawyers  have  generally 
the  same  right  to  recover  for  their  services 
as  attorneys  have  in  England.     Wilson  v. 
Burr,  25  Wend.  386  ;   Nev^man  v.  Wash- 
ington, Martin   &  Yerg.   79 ;    Stevens  v. 
Adams,  23    Wend.  57  ;    Brady  v.  Mayor 
&c.    1    Sandf   569  ;  Vilas  u.  Downer,  21 
Vt.  419.    If  an  attorney  has  rendered  ser- 
vices for  his  client  without  special  agree- 
ment,  he   should   prove   them,   and  may 
recover  the  usual  compensation  for  such 
services,  but  he  has  no  right  to  claim  half 
the  amount  recovered  because  the  debt  was 
desperate.     Christy  u.  Douglas,  Wright, 
4S5.     Nor  can  an  attorney  recover  more 
than  he  agreed  to  receive,  by  proof  that 
his  services  were  worth  more.     Coopwood 
U.Wallace,  12  Ala.  790.  Nor  can  he  recover 
on  the  mere  proof  of  services  performed ; 
he  must  also  prove  his  retainer.   Burghart 
V.  Gardner,  3  Barb.  64.    See  Briggs  v. 
Georgia,  15  Vt.  61  ;  Brigham  v.  Foster,  7 
Allen,  420 ;    Cooper  v.  Hamilton,  52  111. 
119.     The  plaintiff,  an  attorney  at  law, 
after   rendering  some   services   in   a  suit 
brought  by  the  defendant,  in  another  state 
where  champerty  is  prohibited,  entered  into 


a  written  agreement  in  Massachusetts,  by 
which  he  was  to  receive  for  all  of  his  ser- 
vices ten  per  cent,  upon  the  sum  recovered. 
This  agreement  was  held  to  be  void,  but 
the  plaintiff  was  allowed  to  recover  upon 
a  quantum  meruit  for  his  services  up  to  the 
time  of  making  the  agreement.  Thurston 
V.  Percival,  1  Pick.  415.  See  Redman  u. 
Sanders,  2  Dana,  70 ;  Allen  v.  Hawkes, 
13  Pick.  79  ;  Rust  v.  Larue,  4  Litt.  417  ; 
Caldwell  v.  Shepherd,  6  Monroe,  392  ; 
Smith  u.  Thompson,  7  B.  Mon.  305.  A 
contract  made  in  Ohio  between  an  attor- 
ney and  his  client,  in  which  the  latter 
agrees  to  pay  a  certain  stipulated  sum  for 
the  services  of  the  former,  dependent  upon 
the  contingency  of  thfc  success  of  the  at- 
torney, is  valid  ;  and  in  case  of  the  attor- 
ney's success,  the  amount  stipulated  is 
recoverable  at  law.  Spencer  v.  King,  5 
Ham.  183.  But  if  in  such  case  there  be  a 
stipulation,  that  no  compromise  shall  be 
made  without  the  consent  of  the  attorney, 
the  contract  is  against  public  policy  and 
void.     Key  v.  Vather,  I  Ohio,  132.] 

(p)  Hopkinson  v.  Smith,  1  Bing.  13. 
When  an  attorney's  clerk  may  sue  clients 
for  business  done  at  his  master's  office,  the 
clerk,  by  agreement  with  the  master,  being 
entitled  to  that  department  of  business  ; 
Pinley  v.  Bagnal,  3  Doug.  155. 
(g)  Noel  V.  Hart,  8  C.  &  P,  230. 
(r)  Longmore  v.  Rogers,  Willes,  288 ; 
12  Geo.  2,  c.  13,  s.  9. 

(s)  6  ifc  7  Vict.  c.  73,  s.  26 ;   Duke  of 
Brunswick  v.  Ciowl,  4   Exch.  492.     And 
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equity  for  the  taxation  of  his  sohcitor's  bill,  with  the  usual  submis- 
sion to  pay  what  should  be  found  due  ;  it  was  held  that  the  taxing 
master  was  not  justified  in  disallowing  certain  items,  merely  be- 
cause they  were  incurred  between  the  time  of  the  expiry  and  that 
of  the  renewal  of  the  solicitor's  certificate.  (<)  And  if  the  plaintiff 
was  duly  qualified  as  an  attorney  at  the  time  the  work  was  done,  he 
will  be  entitled  to  recover,  although  he  may  have  ceased  to  be  so 
at  the  time  of  action  brought,  (u) 

The  26th  section  of  the  6  &  7  Vict.  c.  73,  only  disables  an  un- 
certificated attorney  from  suing  for  his  fees,  where  the  business  in 
respect  of  which  they  are  claimed,  was  done  by  him  as  an  attorney 
or  solicitor  in  some  suit  or  proceeding  in  one  of  the  courts  men- 
tioned in  the  act.  (i))  And  an  attorney  who  is  admitted  in  one  of 
the  superior  courts  may,  since  that  statute,  maintain  an  action  for 
his  costs  in  proceedings  carried  on  in  another  court,  in  which  he  is 
not  admitted,  in  the  name  of  an  attorney  of  the  latter  court,  (a;) 

"  The  county  courts  act,  1846,"  (?/)  was  held  not  to  prevent  an 
Eight  to  re-  attorney,  who  had  appeared  and  acted  in  a  cause  in  one 
fMbusiness  of  the  courts  established  by  that  act,  from  recovering  — 
"^"unt'"  ^^  addition  to  the  fee  prescribed  by  the  act  —  his  costs 

courts.  foi-  services  rendered  to  his  client  out  of  court,  in  advis- 

ing upon  and  getting  up  the"  case,  (z)  But  the  costs,  as  between 
attorney  and  client,  for  business  done  in  those  courts,  are  now  reg- 
ulated by  the  19  &  20  Vict.  c.  108,  (a)  and  the  30  &  31  Vict.  c.  142, 
s.  15  ;  and,  since  those  statutes,  an  attorney  cannot  recover,  unless 
by  agreement  with  his  client,  (6)  any  costs  or  charges  in  respect 
of  such  business,  other  than  those  allowed  under  the  provisions 
thercdf  (Ji) 

if  he  conduct  an  action  in  a  court  without  (z)  Keighley  v.  Goodman,  9  C.  B.  338  ; 

beiiii,'  qualified,  he  cannot  sue  for  liis  fees,  Re  Toby,  12  Q.  B.  694. 

nor  has  he  a  lien  for  them.    Latham  v.  (a)  Sects.  33,  35,  36. 

Hyde,  1  C.  &  M.  128.  (6)  33  &  34  Vict.  c.  28,  s.  4. 

(<)   Re  Jones,  L.  Eep.  9  Eq.  63.  (6')   [In  the  United  States,  an  attorney, 

(»)  Williams   v.  Jones,   2    Q.  B.  276.  who  has  been  regularly  admitted  to  prac- 

I  See  Ames  !).  Oilman,  10  Met.  239.]  tice  in   the  courts,   is   presumed  to   have 

(y)  Richards  i;.  Suffield,  2  Exch.  616  ;  authority  to  bring  suit  in  the  manner  in 

Green  v.  Eeece,  8  C.  B.  88  ;  and  see  Eyre  which  he  prosecutes  ;  his  want  qf  authority 

V.   Shelley,   6  M.   &  W.   269 ;    Bowler  v.  must  be  shown.     Norris  v.   Douglass,   2 

Brown,  2  A.  &  E.  116  ;   Wilton  v.  Cham-  South.  817.     So,  he  is  presumed  to  have 

bers,  7  A.  &  E.  524.  the  authority  he  assumes,  to  appear  and 

(x)  Hulls  V.  Lea,  10  Q.  B.  940.  defend   in   a   suit,   even    in   behalf  of  a 

(?/)  9  &  10  Vict.  t.  95,  B.  91.  corporation.     Osborn  o.  Bank  of  United 

States,  9  Wheaton,  738;   Proprietors  v. 
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2.  The  law  implies  a  promise  on  the  part  of  an  attorney,  that  he 
will  conduct  the  business  intrusted  to  him,  with  a  reason-   y^^^^^  ^^^ 
able  deo-ree  of  care,  skill,  and  dispatch,  (b^)     But  the    attorney's 

T  If     ^  •  f  negligence 

earlier  cases  did  not  afford  a  very  satisfactory  answer  to  affords  a  de- 
the  question,  whether  an  attorney's  negligence  orunskil-  action bv Mm 
fulness  constitute  a  defence  to  an  action  by  him  for  his  '"'  '*  ^^'' 
bill  ;  or  whether  they  merely  form  matter  for  a  cross-action  against 
him.  It  seems  to  be  now  settled,  however,  that  the  negligence  or 
unskilfulness  of  the  attorney  do  not  afford  a  complete  defence  to 
snch  an  action,  unless,  by  reason  thereof,  the  client  has  obtained 
and  can  obtain  no  benefit  whatever  from  his  services  ;  (c)  and  that 
where  some  benefit  has  accrued,  or  may  arise  from  the  exertions  of 
the  attorney,  —  although  a  part  of  the  advantage  which  might 
have  been  secured  is  lost  by  his  default  or  misconduct,  —  this  shall 
merely  go  to  reduce  the  amount  of  his  demand,  (c?) 

So  an  attorney  is  entitled  to  recover  the  amount  of  his  bill,  al- 
though the  proceeding  in  which  he  was  engaged  entirely  failed  of 
success,  (c^i)  if  such  failure  occurred  partly  from  accident,  and  not 
wholly  from  his  own  negligence,  (e)  And  where  an  attorney  was 
instructed  to  plead  in  abatement  for  the  purpose  of  delay,  but  omit- 
ted so  to  do.  Lord  Ellenborough  held  that  this  was  no  defence  to  an 
action  on  this  bill ;  (/ )  observing,  that  the  defendant  could  not 
complain  that  such  instructions  were  disobeyed. 

Templer  v.  M'Lachlan  (^f)  appears  to  have  been  one  of  the  first 
cases  on  this  subject.  That  was  an  action  by  an  attor-  cases  on  this 
ney,    to   recover   his   costs  for    conducting  a    suit    for   s"''J^'=*- 

Bishop,  2  Vt.  231.     He  is  not  bound  to  for  his  professional  services.     Bredin  v. 

prove  his  authority  until  it  is  disputed.  Eingland,  4  Watts,  420.  But  see  New  Eng- 

See  Osborn  v.  Bank  of  United  States,  ubi  land  Glass  Co.   v.   B.   F.  Hunt,  United 

supra;    Noble   v.   Bank  of   Kentucky,   3  States  Circuit  Court,  Massachusetts,  May, 

Marsh.  263;  Henck  v.  Todhunter,  7  Har.  1841.] 

&  J.  275  ;  Harding  v.  Hull,  5  Har.  &  J.  {d)  Cox  v.  Leech,  1    C.  B.  N.   S.  617 ; 

478;    Jackson   v.    Stewart,    6   John.   34;  Long  u.  Orsi,  18  C.  B.  610;   2  Smith  L. 

Denton  v.  Noyes,  6  John.  296  ;  Huston  J.  C.  14. 

in  Lynch  v.  Commonwealth,  16  Serg.  &  {d^)  [See  Bowman  v.  Tallman,  40  How. 

K.  369;  Woodbury  J.  in  Eastman  u.  Coos  (N.  Y.)  R.  1.   The  retainer  of  an  attorney 

Bank,  1  N.  H.  23;   Murray  B.  House,  U  does  not  imply  an  engagement  for  success, 

John.  464.]  but  only  that  he  will  use  due  diligence, 

(6^)  [CBarrw.  Alexander,  37  Geo.  195.]  care,  and    skill  in  the  usual   course  of 

(c)  Bracey  v.  Carter,  12  A.  &  E.  373 ;  proceeding.    See  Gallagher  v.  Thompson, 

Huntley  f.  Bulwer,  8  Scott,  325.     [Hop-  Wright  (Ohio),  466.] 

ping  V.  Quin,  12  Wend.  517.  An  attorney  (e)  Dax  v.  Ward,  1  Stark.  409  ;  and  see 

at  law,  who  collects  money,  and  neglects  Lewis  v.  Collard,  14  C.  B.  208. 

or  refuses  to  pay  it  over  to  his  client  until  (/)  Johnson  v.  Alston,  1  Camp.  176. 

sued  for  it,  is  entitled  to  no  compensation  (g)  2  N.  R.  136. 
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M'Lachlan  against  one  Gardiner.  Gardiner  was  arrested  in  the 
original  suit,  but  the  attorney,  Templer,  had  carelessly  suffered 
worthless  bail  to  justify.  Judgment,  however,  was  obtained  in  the 
action  against  Gardiner  ;  and  it  was  held,  that  the  plaintiff  was  en- 
titled to  recover.  Sir  James  Mansfield  C.  J.  said  :  "  I  do  not 
go  the  length  of  saying,  that  in  no  case  of  this  kind  can  negligence 
in  the  party  suing  be  used  as  a  defence  to  the  action,  though  I 
think  it  can  only  be  so  used  where  the  negligence  has  been  such, 
that  the  party  for  whom  the  work  was  done  has  thereby  lost  all  pos- 
sibility of  benefit  from  such  work.  Now,  that  cannot  be  said  in  the 
present  case,  since  a  judgment  has  been  obtained  for  the  defend- 
ant, and  its  fruits  may  possibly  hereafter  be  had  by  liim.  If  the 
defendant  had  been  nonsuited  in  the  action  against  Gardiner, 
through  the  mere  negligence  of  his  attorney,  or  had  wholly  lost  the 
fruit  of  his  proceedings,  I  should  have  been  very  unwilling  to  allow 
him  to  recover  the  amount  of  his  bill." 

So,  where  an  attornej^  brought  an  action  for  business  done  by 
him  as  solicitor  to  a  commission  of  bankruptcy ;  and  the  defence 
was,  that  the  commission  was  sued  out,  in  consequence  of  the  plain- 
tiff having  advised  that  it  would  be  operative  in  the  Isle  of  Man  ; 
Lord  Ellenborough  said  :  "  This  does  not  go  to  the  root  of  the  ac- 
tion. If  there  has  been  such  a  misrepresentation  as  is  complained 
of,  the  party  may  have  recourse  to  a  cross-action ;  but  the  commis- 
sion cannot  be  considered  as  a  mere  nullity ;  it  operates,  at  all 
events,  as  a  voluntary  assignment ;  "  and  the  plaintiff  had  a  ver- 
dict. Qi)  And  it  has  been  held,  —  in  an  action  by  an  attorney  to 
recover  from  his  client  the  expenses  of  conducting  a  reference,  — 
that  it  is  no  defence,  that  the  attorney  did  not  require  to  see  the 
authority  of  the  opposite  party's  attorney,  to  sign  the  submission 
for  such  party ;  although  the  fact  was,  that  no  such  authority  ex- 
isted,rand  thereby  the  award  became  of  no  effect,  (i) 

But  in  Montriou  v.  Jefferys,  Qc)  it  was  held  to  be  a  good  defence 
to  an  action  on  an  attorney's  bill,  that  the  costs  were  incurred 
through  inadvertency  and  want  of  proper  caution  on  the  part  of  the 
attorney,  in  omitting  to  give  a  notice,  and  to  advise  his  client  that 
certain  sureties,  expressly  required  by  an  act  of  parliament,  ought 
to  be  provided. 

So,  where  a  statute  —  1  Geo.  4,  c.  11,  s.  119  —  enacted,  that  no 

(h.)  Passmore  v.  Birnie,  2  Stark.  59.  [Ic)  R.  &  M.  317  ;  S.  C.  2  C.  &  P.  113. 

(i)  Edwards  v.  Cooper,  3  C.  &  P.  277. 
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suit  at  law  should  be  proceeded  in,  further  than  an  arrest  on  mesne 
process,  by  any  assignee  of  an  insolvent's  estate,  without  tlie  con- 
sent of  the  creditors,  and  the  approbation  of  one  of  the  commis- 
sioners of  the  insolvent  court ;  it  was  held  —  in  an  action  brought 
by  an  attorney  to  recover  his  bill  of  costs,  incurred  in  an  action  at 
the  suit  of  such  an  assignee  —  that  it  was  incumbent  on  the  attor- 
ney to  prove,  that  the  consent  of  the  creditors,  and  the  approbation 
of  one  of  the  commissioners  had  been  obtained  ;  or,  at  all  events, 
that  he  had  informed  his  client  that  such  consent  was  necessary.  (Z) 
And  where  an  attorney,  who  undertook  a  prosecution  on  defend- 
ant's behalf,  and  agreed  not  to  charge  him  any  costs  except  money 
out  of  pocket,  negligently  preferred  a  defective  indictment,  and,  in 
consequence  thereof,  the  prosecution  failed ;  it  was  held,  that  he 
could  not  recover  from  the  defendant  even  his  disbursements,  (wi) 

So  where  the  services  rendered  are  utterly  worthless,  and  the 
work  should  plainly  not  have  been  undertaken,  it  is  not  competent 
to  the  attorney  to  recover  his  costs  ;  although  the  business  was 
done  through  inadvertence  or  inexperience,  and  not  with  the  de- 
sign of  imposing  on  the  client,  or  from  any  other  improper  mo- 
tive, (w) 

But  where  an  attorney  gave  his  client,  the  plaintiff  in  an  action, 
the  following  undertaking :  "  Should  the  damages  or  costs  not  be 
recoverable  in  this  action,  I  shall  charge  you  costs  out  of  purse 
only ; "  and  the  plaintiff  had  a  verdict  with  damages  and  costs ; 
but  the  defendant  obtained  his  discharge  under  the  insolvent  debt- 
ors' act,  and  the  plaintiff  received  only  a  dividend  of  7s.  in  the 
pound  on  the  amount  of  his  judgment ;  it  was  held  that  the  attor- 
ney was  not,  under  these  circumstances,  limited  by  his  undertak- 
ing to  costs  out  of  pocket  only,  (o) 

So,  if  an  entire  item  in  an  attorney's  bill  be  for  work  partly  use- 
ful, the  jury  will  be  precluded  from  reducing  that  item,  in  an  ac- 
tion to  recover  the  amount  of  the  bill ;  and  the  client  must,  in  such 
a  case,  resort  to  a  cross-action.  But  entire  items  for  entirely  useless 
work,  may  be  discarded  by  the  jury,  (j^) 

3.  Although,  however,  the  absence  of  that  degree  of  care,  skill, 
and  dispatch,  which  the  law  requires  on  the  part  of  the  attorney, 

(I)  Allison  V.  Rayner,  7  B.  &  C.  441.  (n)  Hill   u.  Featherstonhaugh,  7-  Bing. 

(m)  Lewis  v.  Samuel,  8  Q.  B.  685  ;  and    569. 
see  Turner  v.  Tennant,  10  Jur.  429,  note.         (o)  In  re  Stretton,  14  M.  &  W.  806. 

(p)  Shaw  V.  Arden,  9  Bing.  287. 
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may  not  afford  a  sufficient  ground  for  resisting  his  claim  for  costs  ; 

When  liable  ^*^'^  ^®  ^^  '^^^^®  *°  ^"  action  by  his  client,  if  he  be  guilty 
of  a  default  in  either  of  these  duties,  whereby  the  client 
is  injured,  (^i)     And  any  provision  in  an  agreement, 


for  negli- 
gence. 


(pi)  [Reilly  v.  Cavenaugh,  29  Ind.  435, 
An  action  lies  against  an  attorney  at  law, 
for  negligence  in  transacting  the  business 
of  his  profession.  Stimpson  u.  Sprague, 
6  Greenl.  470.  An  attorney  who  under- 
takes to  collect  a  debt,  is  bound  to  use  all 
process  necessary  to  the  object,  and  if  he 
neglect  to  do  it,  he  is  liable  to  his  client 
for  the  injury  sustained  by  him.  Dear- 
bom  V.  Dearborn,  1.5  Mass.  316 ;  Crooker 
V.  Hutchinson,  1  Vt.  73  ;  Pennington  u. 
Yell,  6  Eng.  212.  Where  an  attorney 
disobeys  the  lawful  instructions  of  his 
client,  and  a  loss  ensues,  he  is  responsible 
for  the  loss.  Gilbert  v.  Williams,  8  Mass. 
51.  See  Smith  v.  Brewster,  7  Pick.  137, 
138  ;  Adams  v.  Robinson,  1  Pick.  461, 462  ; 
Crook  V.  Hutchinson,  1  Vt.  73 ;  Pitch  v. 
Scott,  3  How.  (Miss.)  314;  Grayton  ;;. 
Wilkinson,  5  Sm.  &  M.  268  ;  Dorrance 
V.  Hutchinson,  22  Maine,  357 ;  Cox  v. 
Sullivan,  7  Geo.  144;  Holmes  v.  Peck,  1 
R.  I.  242.  So  where  an  attorney  under- 
takes to  collect  a  debt,  and  by  gross  neg- 
ligence puts  it  into  such  a  situation  as  to 
embarrass  the  creditor  in  obtaining  pay- 
ment, and  to  render  the  debt  of  less  value, 
—  as  where  the  attorney  takes  the  debtor's 
note  for  the  debt  to  himself,  secured  by  a 
mortgage,  con  trary  to  the  creditor's  direc- 
tions, —  he  is  liable  to  his  employer,  in  an 
action  on  the  case,  though  the  debtor 
always  has  been,  and  still  is,  able  to  pay 
the  debt.  Wilson  v.  Coffin,  2  Cush.  316. 
In  an  action  against  an  attorney  at  law 
for  negligence  in  making  a  writ,  it  ap- 
peared that  he  used  a  printed  form  con- 
taining the  common  money  counts,  with 
blank  spaces  for  the  insertion  of  sums ; 
that  formerly  the  word  hundred  was  printed 
in  the  forms  of  writs,  but  was  omitted  in 
the  recent  forms,  one  of  which  he  made 
use  of,  so  that  by  mistake  he  declared  for 
twelve  dollars  instead  of  twelve  hundred 
dollars,  the  sum  due  to  the  plaintiff  being 
$1,000 ;    that    property  to    the  value  of 


$1,200  was  attached  on  the  writ,  but  in 
consequence  of  the  mistake  the  plaintiffs 
lost  the  benefit  of  the  attachment,  and  were 
unable  to  obtain  payment  of  their  demand, 
the  debtor  being  insolvent;  and  that  at 
the  same  time  when  the  attorney  made 
the  writ  for  the  plaintiffs  he  made  another, 
vrith  a  similar  blank  form,  in  which  he 
wrote  the  word  hundred.  It  was  held, 
that  this  evidence  was  sufficient  to  sustain 
a  verdict  against  the  attorney,  on  the 
ground  of  negligence.  Varnum  v.  Mar- 
tin, 15  Pick.  440.  See  Oldham  v.  Sparks, 
28  Texas,  425.  An  attorney  who  has  col- 
lected debts  due  to  his  client,  is  not  liable 
to  an  action  for  the  money  till  it  has  been 
demanded  of  him.  Staples  v.  Staples,  4 
Greenl.  532 ;  Taylor  v.  Bates,  5  Cowen, 
376;  Satterlee  v.  Frazer,  2  Sandf  (S.  C.) 
141.  See  Voss  u.  Bacliop,  5  Kansas,  59. 
And  declarations  made  by  him,  that  he 
intended  to  retain  money  collected  by  him 
for  his  client,  to  indemnify  him  for  fraud 
in  the  sale  of  a  horse,  do  not  dispense 
with  the  necessity  of  a  demand,  unless 
such  declarations  were  made  to  the  agent 
of  the  plaintiff,  or  came  to  his  knowledge 
before  suit  brought.  Rathbun  o,  Ingalls, 
7  Wend.  320;  Walradt  v.  Maynard,  3 
Barb.  584;  Krause  v.  Dorrance,  10  Barr, 
462.  Two  attorneys  are  in  partnership, 
one  receives  money  in  behalf  of  the  firm, 
due  to  their  client,  of  whom  the  client 
demands  it ;  this  is  a  receipt  by  and  a 
demand  of  both,  who  are  liable  to  the 
client  jointly,  without  any  demand  upon, 
or  notice  to  the  other.  M'Parland  v. 
Crary,  8  Cowen,  253.  See,  further,  on 
this  subject,  1  Met.  &  Perkins's  Dig.  tit. 
Attorney  and  Counsel,  §  HI.  The  ap- 
pearance of  an  attorney  without  proof  of 
an  authority  derived  from  a  defendant, 
does  not,  per  se,  invalidate  a  judgment. 
If  loss  be  sustained  thereby,  the  attorney 
must  answer  in  a  civil  action  by  the  party 
Injured.    Munnikuyson  v.  Dorsett,  2  H. 
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made  between  an  attorney  or  solicitor  and  his  client  under  the  33 
&  34  Vict.  c.  28,  that  the  attorney  or  solicitor  shall  not  be  liable  for 
negligence,  is  wholly  void.  <^q) 

But  to  render  him  thus  liable,  there  must  be  lata  culpa  or  crassa 
negligentia,  —  a  gross  default,  negligence,  or  ignorance.  And  if  the 
attorney  has  acted  lond  fide  to  the  best  of  his  skill,  and  with  an 
ordinary  degree  of  diligence,  he  will  not  be  responsible,  (r) 

Thus,  in  Compton  v.   Chandless,  (s)   Le  Blanc    J.   observed  : 
"  That  an  attorney  was  only  bound  to  use  reasonable    what 
care  and  skill  in  managing  the  business  of  his  client ;    gross  negii- 
and  that  if  he  were  liable  further,  no  man  would  ven-    5®'''=^- 
ture  to  act  in  that  capacity."    So  in  a  subsequent  case,  (t)  —  where 
the  attorney  was  sued  for  negligence  in  the  purchase  of  an  annuity 
for  the  plaintiff,  —  Lord  Ellenborough  expressed  his  assent  to  this 
doctrine  ;  and  held,  that  an  attorney  employed  to  purchase  and  pre- 
pare the  assignment  of  an  annuity,  before  the  decisions  holding  that 
the  trusts  in  the  annuity  deeds  must  be  particularly  set  forth  in  the 
memorial,  was  not  liable  for  negligence  in  not  having  pointed  out 
to  his  employer,  that  the  annuity  purchased  was  void,  because  the 
memorial  omitted  to  specify  particularly  the  trusts  of  the  deeds. 

And  the  law  on  this  subject  was  very  fully  stated  by  the  late 
Lord  C.  J.  Tindal  (m)  as  follows :  "  It  would  be  extremely  dif- 
ficult to  define  the  exact  limit,  by  which  the  skill  and  diligence 
which  an  attorney  undertakes  to  furnish  in  the  conduct  of  a  cause, 
is  bounded ;  or  to  trace  precisely  the  dividing  line  between  that 

&   Gill,   374.      See  Denton   v.   Noyes,   6  2  Gush.  316,  323  ;  Dearborn  v.  Dearborn, 

John.  296;  Smith  v.  Bowditch,  7  Pick.  15   Mass.  316;    Gilbert    v.    Williams,    8 

137.     And  he  is   estopped  from  denying  Mass.  51 ;  Holmaa  v.  King,  7  Met.  384; 

that  he  was  the  party's  attorney.    MTar-  Cox  v.   Sullivan,   7   Geo.   144  ;  Nesbit  v. 

land  ».  Crary,  8  Cowen,  253.]  Lawson,  1  Kelly,  275  ;  Parker  v.  Rolls,  14 

(})  Sect.  7.  .  C.  B.  691  ;  'Hosmer  C.  J.  in  Brackett  v. 

(r)  Purves   v.  Landell,   12   CI.   &  Fin.  Norton,  4  Conn.  524;  Fr;iy  y.  Voules,  1 

91  ;  Russell  v.  Palmer,  2  Wils.  325;  Pitt  El.  &  El.  839;  O'Barr  u.  Alexander,  37 

w.-Yalden, 4  Burr.  2060;  Laidler K.Elliott,  Geo.   195;    Wilson   i'.   Russ,    20   Maine, 

3  B.  &  C.  738,  742  ;  and  see  Chapman  v.  421  ;  Goodman  v.  Walker,  30  Ala.  (N.  S.) 

Chapman,  L.  R.  9  Eq.  276;  [Swinfen  v.  482;  Cox  v.  Sullivan,  7  Geo.  144;  Gam- 

Swinfen,  5  H.  &  N.  590;  Chown  v.  Par-  bert  v.  Hart,   Sup.  Ct.  Cal.  7  Am.  Law 

rot,   14   C.  B.  N.   S.   74;  Pennington  v.  Rev.  561,562.] 

Yell,   6   Eng.    212 ;   Lynch  v.   Common-  (s)  Cited    in   Baikie    v.    Chandless,    3 

wealth,   16    Serg.    &   R.   368;    Evans   v.  Camp.  19. 

Watrous,   2   Porter,   205;    Gallagher    v.  (t)  Baikie  w.  Chandless,  3  Camp.  17. 

Thompson,  Wright  (Ohio),  466;  Percy  u.  (u)  See  Godefroy    u.  Dalton,  6  Bing. 

Millaudon,  20  Martin,   68,  75  ;  Varnum  460,  467 . 
V.  Martin,  15  Pick.  440 ;  Wilson  v.  Coffin, 
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reasonable  skill  and  diligence  which  appears  to  satisfy  his  undertak- 
ing, and  that  crassa  negligentia,  or  lata  culpa  mentioned  in  some  of 
the  cases,  for  which  he  is  undoubtedly  responsible.  The  cases,  how- 
ever, appear  to  establish,  in  general,  that  he  is  liable  for  the  con- 
sequences of  ignorance  or  non-observance  of  the  rules  of  practice 
of  his  court,  for  the  want  of  care  in  the  preparation  of  the  cause 
for  trial,  or  of  attendance  there  with  his  witnesses,  and  for  the  mis- 
management of  so  much  of  the  conduct  of  a  cause  as  is  usually  and 
ordinarily  allotted  to  his  department  of  the  profession  ;  whilst,  on 
the  other  hand,  he  is  not  answerable  for  error  in  judgment  upon 
points  of  new  occurrence,  or  of  nice  and  doubtful  construction,  or 
of  such  as  are  usually  intrusted  to  men  in  the  higher  branch  of  the 
profession  of  the  law."  And,  accordingly,  it  has  been  held,  that 
an  attorney  is  not  responsible  for  the  consequences  of  a  mistake  in 
a  point  of  law,  upon  which  a  reasonable  doubt  might  be  enter- 
tained ;  (v)  or  for  a  mistake  in  a  nice  point  of  practice,  arising  on 
the  meaning  of  an  act  of  parliament,  (x)  or  of  a  rule  of  court.  («/) 
But  where  the  plaintiflTs  attorney  suffered  the  case  to  be  called 
on  at  the  trial,  without  previously  ascertaining-  whether  a  material 
witness  (whom  the  plaintiff  had  undertaken  to  bring  into  court)  had 
arrived,  and  the  plaintiff  was  nonsuited  in  consequence  ;  it  was 
held,  in  an  action  against  the  attorney  for  negligence,  that  it  was 
properly  left  to  the  jury  to  say,  whether  he  had  used  reasonable 
care  in  conducting  the  cause ;  and  the  jury  having  found  in  the 
negative,  the  court  refused  to  disturb  the  verdict,  (z)  So,  if  it  ap- 
pear that  the  attorney  in  a  cause  which  was  about  to  be  tried,  de- 
livered a  brief  to  counsel,  but  that  he  did  not,  either  by  himself  or 
by  a  competent  clerk,  attend  at  the  trial,  so  as  to  give  such  infor- 
mation upon  the  matter  as  counsel  might  require  ;  this  will  support 
a  declaration,  charging  the  attorney  with  having  "  neglected  to  in- 
struct counsel."  (a)  And  a  jury  may  find  an  attorney  guilty  of 
negligence,  if  he  omit  to  notice  particular  conveyances  and  deeds, 
in  laying  an  abstract  before  a  conveyancer  ;  or  if,  instead  of  leav- 
ing the  whole  case  to  counsel,  he  chooses  to  draw  his  own  conclu- 

(v)  Kemp   V.   Burt,  4   B.   &  Ad.  424.  (x)  Chapman  v.  Van  Toll,  8  E.  &  B. 

See,  also,  Balmer  v.  Gilman,  4  M.  &  G.  896. 

108  ;  4  Scott  N.  R.  781,794;  Elkingtonw.  (y)  Laidler  v.  Elliott,  3  B.  &  C.  738; 

Holland,  9  M.  &  W.  659 ;  [Bowman  v.  per  Lord  Tenterden   C.  J.  Montriou  ti. 

Tallman,  40  How.  (N.  Y.)  Pr.  1  ;  Watson  Jefferys,  E.  &  M.  320. 

V.  Muirhead,  57  Penn.  St.  161.]  (z)  Reece  v.  Rigby,  4  B.  &  Aid.  202. 

(a)  Hawkins  v.  Harwood,  4  Exch.  503. 
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sions,  which  turn  out  to  be  incorrect.  (J)  So,  an  attorney  will  be 
liable  for  negligence  if  he  rely  on  a  mere  partial  extract  from  a 
will,  produced  by  the  party  to  whom  his  client  is  about  to  lend 
money  on  the  security  of  a  legacy  given  by  the  will :  unless  it  ap- 
pear that  the  client  took  upon  himself  the  charge  and  responsibility 
of  examining  the  will,  (c)  So,  he  is  responsible  if  he  do  not  ex- 
ercise a  reasonable  discretion,  in  proceeding  to  take  out  execution 
upon  a  judgment  after  a  compromise,  and  the  execution  is  set  aside, 
as  being  contrary  to  good  faith,  and  vexatious,  (c?) 

And  it  would  seem  that  the  mere  fact  of  the  attorney  having 
acted  in  the  matter  complained  of,  according  to  the  advice  of  coun- 
sel, will  not  in  all  cases  relieve  him  from  responsibility ;  the  rule 
being,  that  his  liability  must  depend  upon  the  nature  and  descrip- 
tion of  the  mistake  or  want  of  skill  with  which  he  is  charged ;  and 
that  he  cannot  shift  from  himself  such  responsibility,  by  consulting 
another  where  the  law  would  presume  him  to  have  the  knowledge 
himself,  (e) 

Again  :  if  an  attorney  lose  a  deed  which  is  intrusted  to  him,  this 
will  be  primd  facie  evidence  of  negligence.  (/)  So,  if  he  be 
guilty  of  a  breach  of  professional  confidence,  he  will  be  liable  for 
any  damage  thereby  occasioned  to  his  client,  {g')  So  if,  through 
the  negligence  of  the  attorney,  the  client  be  compelled  to  pay  costs 
to  a  third  party,  he  may  bring  an  action  against  the  attorney  to  re- 
cover the  sum  so  paid.  (Ji)  And  when  an  attorney  is  called  upon 
by  his  client  to  deliver  up  papers  of  which  he,  the  attorney,  has 
charge,  he  is  bound  to  deliver  them  in  reasonably  fit  order  and  con- 
dition for  use  ;  and  he  is  liable  to  an  action  by  the  client  if  he 
neglect  to  do  so.  (i) 

But  no  action  can  be  maintained  against  an  attorney,  for  negli- 
gence in  commencing  a  suit  against  excise  officers  for  a  seizure  of 
goo&s  by  them,  without  giving  the  previous  notice  required  by  law, 
if  it  appear  that  the  seizure  was  lawful  :  for  in  such  case  no  dam- 

(b)  Ireson  v.  Pearman,  2  B.  &  C.  799.  {/)  Reeve  v.  Palmer,  5  C.  B.  N.  S. 

<     (c)  "Wilson  V.  Tucker,  3  Stark.  154.  84. 

(d)  Shaw  V.  Ardeu,  9  Bing.  287.     See  (g)  Taylor  v.  Blacklow,  3  Scott,  614. 
another    instance    of    gross   negligence,  (h)  Meggs  v.  Binns,  3  Scott,  52.    But 
Frankland  v.  Cole,  2  C.  &  J.  590.  unless  the  attorney  has  been  guilty  o{  gross 

(e)  PerTindal  C.J.  Godefroy  w.  Dalton,  negligence,  the  court  will  not  order  him, 
6  Bing.  460,  469.  The  attorney  in  a  cause  on  motion,  to  pay  such  costs  to  his  client, 
is  not  answerable  for  the  absence  or  neg-    lb. 

lect  of  the  counsel  engaged  in  it.  Lowry  (t)  North  Western  Railway  Company 
V.  Guildford,  5  C.  &  P.  234.  v.  Sharp,  10  Exch.  451. 
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age  can  have  resulted  to  the  client  from  the  attorney's  neg- 
lect. (A) 

Where,  however,  an  attorney  was  instructed  by  his  client  to  de- 
fend him  against  an  action  for  neghgent  driving,  and  the  attorney 
suffered  judgment  to  go  by  default ;  it  was  held  that  he  was  liable 
to  be  sued  for  not  pleading  to  the  action  ;  and  tliat  it  was  not  nec- 
essary for  the  plaintiff  to  prove  that  he  had  a  defence  to  such  ac- 
tion, but  that  it  was  incumbent  on  the  attorney  to  prove  that  there 
was  no  defence  thereto.  And  the  court  seemed  to  think  that  the 
plaintiff  was  not  bound  to  show  that  special  damage  had  resulted 
from  the  attorney's  default.  (Z) 

And  although  there  is,  in  general,  no  privity  between  a  town 
agent  and  the  client  of  an  attorney  in  the  country,  so 
negligence  of  that  the  client  cannot  sue  the  agent  for  negligence  ;  (m) 
own  ge  .  ^^.jj^  ^j^^  attorney  is  liable  for  the  mistakes  or  negligence 
of  his  agent ;  and  may  be  sued  by  the  client  for  any  damage  he 
may  sustain  in  consequence  thereof,  (w) 

4.  It  was  formerly  considered,  that  an  attorney  who  had  once 
When  an  at-  undertaken  the  prosecution  or  defence  of  a  suit  for  his 
torney  13  en-   client,  was  bound  to  continue  his  services  until  it  was 

titled  to  dis-  .       •  p '     •  1       1 

continue  to  concluded,  although  the  client  omitted  to  fux'nish  the 
business  of  necessary  funds,  (o)  But  it  is  now  settled,  that  an  at- 
is  c  lent.  torney  is  not  required  to  proceed  to  the  end  of  a  suit,  in 
order  to  be  entitled  to  his  costs ;  but  that  he  may,  upon  reasonable 
cause  and  reasonable  notice,  abandon  the  conduct  tiiereof,  and  re- 
cover his  costs  for  the  period  during  which  he  has  been  em- 
ployed, (i?)     Thus,  if  the  client  denies  his  liability  to  pay  the  costs 

(k)  Aitcheson  c.  Madock,  Peake,  162;  was  expected  tp  make,  is.    Grayson  c.  Wil- 

Lee  t'.  Ayrton,    lb.    119.     [See   Anon.    1  kinson,   5    Sm.  &    M.    268;    Salisbury  v. 

Wend.  108.     To  an  action  brought  by  A.  Gourgas,  10  Met.  442.]                        • 

against  B.,  an  attorney  at  law,  for  negli-  (m)   Robbins  v.  Fennel],  11  Q.  B.  248  ; 

gence  iu  not  instituting  a  suit  against  C.  12  Jur.  157;  Cobb  w.  Becke,  6   Q.  B.  930, 

to  recover  a  debt  due  by  C.  (as  alleged)  935. 

to  A.,  it  is  u  good  defence,  that  the  debt  (n)  Collins  ;•.  GrifRn,  Barnes,  37. 

was  not  really  owing  by  C.  to  A.,  but  to  (o)  1    Sid.    3 1  ;   Mordecai   a.  Solomon, 

another  person  at  the  time  when  the  de-  Say.  173;  Tidd,  9th  ed.  86. 

fendant  was  retained  to  institute  the  suit.  (p)  Harris  c  Osbourn,  2  C.  &  M.  629; 

Jackson   v.  Tilgham,   1    Miles,  31.      See  Whitehead  u.  Lord,  7  Exch.  691  ;  Nicholls 

Folsom  V.  Mussev,  1  Fairf.  297.]  v.  Wilson,  11  M.  &  W.  106  ;  Vansandaui). 

{1}  See  Godefroy  v.  Jay,   7  Bing.  413.  Brown,  9  Bing.  402.     What  is  not  reason- 

[But  it  seems  that  the  attorney  will  not  be  able    notice   of   abandonment;    Hoby  v. 

liable  unless  he  has  been  informed  by  his  Built,  3  B.  &Ad.  350. 
client,  what  the  nature  of  the  defence,  he 
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already  incurred  in  the  suit,  the  attorney  may  at  once  refuse  to  pro- 
ceed further  therewith,  and  bring  an  action  for  his  costs,  (g')  So 
where,  in  an  action  on  an  attorney's  bill  for  business  done  in  chan- 
cery, it  appeared  that  the  plaintiff  had  given  notice,  that  he  would 
not  go  on  with  the  suit  without  being  supplied  with  money,  and  had 
actually  given  up  the  papers  on  the  master  making  a  report ;  it  was 
held,  that  the  attorney  might  recover  for  the  work  done  up  to  that 
time,  although  the  suit  was  not  finally  determined,  (r)  So  it  is 
held,  that  an  attorney  is  not  bound  to  proceed  with  a  cause,  unless 
the  client,  on  reasonable  notice,  make  advances  to  pay  costs  out  of 
pocket,  (s)  And  it  has  been  held,  that  if  an  attorney  had  reason- 
able ground  for  commencing  an  action,  and  it  appears  that  he  de- 
sisted only  because  he  afterwards  found  that  the  cause  could  not  be 
sustained,  he  will  be  entitled  to  recover  for  his  work  and  labor,  (t) 


(q)  Hawkes  v.  Cottrell,  3  H.  &  N.  243. 

(r)  Eowson  v.  Erie,  M.  &  M.  538. 

(s)  Wadsworth  v.  Marshall,  2  C.  &  J. 
665.  [An  attorney  is  not  bound  to  pro- 
ceed in  a  suit,  unless  his  legal  fees  are  ten- 
dered or  secured  to  him,  if  he  requests  it. 
Gleason  v.  Clark,  9  Cowen,  578;  Castro 
V.  Bennett,  2  John.  296.  Nor  is  an  attorney 
bound  to  take  a  letter  from  the  post-oflfice 
charged  with  postage,  though  he  has  rea- 
son to  believe  it  contains  law  papers,  and 
the  consequence  of  his  omission  is  a  default. 
Bohannon  v.  Paterson,  9  Wend.  503.] 

(f)  Per  Tindal  C.  J.  Lawrence  v.  Potts, 
6  C.  &  P.  428.  [See  Pennington  v.  Yell, 
6  Eng.  212.  A  lawyer,  who,  with  his 
client's  consent,  withdraws  from  a  case, 
after  having  rendered  beneficial  services, 
may  still  recover  for  his  services  performed, 
unless  at  the  time  of  withdrawing,  he 
waives  his  claim  to  compensation.  Coop- 
wood  u.  Wallace,  12  Ala.  790.  As  to  the 
lien  of  an  attorney  upon  the  papers,  &c 
of  a  client,  see  2  Kent,  640,  641.  An  at- 
torney's lien  on  the  cause  for  his  fees,  does 
not  exist  till  judgment  is  entered.  Potter 
V.  Mayo,  3  Greenl.  34  ;  Hobson  v.  Watson, 
34  Maine,  20.  See  Martin  v.  Hawks,  15 
John.  405  ;  Dunklee  j).  Locke,  13  Mass. 
525;  Sweet  <,.  Bartlett,  4  Sandf.  661; 
Hutchinson  o.  Pettes,  18  Vt.  614.  An 
attorney  has  no  lien  upon  the  damages 
recovered  in  a  cause,  before  they  come  to 
VOL.  II.  3 


his  hands,  notwithstanding  he  has  a,  de- 
mand against  his  client  equal  to  the 
amount  of  the  recovery.  St.  John  v.  Dief- 
fendorf,  12  Wend.  261.  He  has  a  lien 
on  his  client's  papers  in  his  possession, 
but  not  upon  anything  belonging  to  his 
client  until  it  is  in  his  possession.  lb. 
And  in  some  states  he  may  hold  the 
papers  for  a  general  balance.  Dennett  v. 
Cutts,  11  N.  H.  163;  Walker  v.  Sargeant, 
14  Vt.  247.  But  not  in  Pennsylvania. 
Walton  V.  Dickerson,  7  Barr.  376.  This 
right  to  hold  for  a  general  balance  does  not 
extend  to  a  judgment  in  a  cause. .  The 
attorney's  lien  upon  a  judgment  does  not 
in  any  way  depend  upon  possession,  but 
rests  upon  the  equity  of  the  attorney's 
claim  to  be  repaid  out  of  the  proceeds  of  a 
judgment,  for  his  fees  and  disbursements, 
which  ordinarily  constitute  a  part  of  the 
judgment  itself.  This  right  is  limited  to 
the  fees  and  disbursements  of  the  attorney 
in  that  cause,  and  cannot  be  extended  to 
"  commissions  "  or  "  counsel  fees,"  or  other 
charges,  however  proper  in  themselves. 
Wright  ».  Cobleigh,  21  N.  H.  339;  Shap- 
ley  B.  Bellows,  4  N.  H.  347 ;  Currier  v. 
Boston  &  Maine  Railroad,  37  N.  H.  223  ; 
People  V.  Hardenburg,  8  John.  335 ;  Heart 
1^.  Chipman,  2  Aiken,  162 ;  Ocean  Ins.  Co. 
V.  Eider,  22  Pick.  210;  Benj,amin  v.  Ben- 
jamin, 17  Conn.  110.  When  an  attorney 
has  become  lawfully  possessed  of  an  execu- 
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5.  Authors. 

There  can  be  no  doubt  that  an  author  cannot  recover  any  remu- 
neration, for  composing  for  the  press  a  work  of  an  immoral  or  libel- 
lous description.  But  it  is  said,  that  although  it  would  be  a  good 
defence  to  an  action  for  not  supplying  manuscript  to  complete  sucb 
a  work  according  to  agreement,  that  the  subject-matter  thereof  was 
of  an  illegal  nature ;  yet,  if  the  work  be  not  produced,  the  pre- 
sumption shall  be  that  it  was  lawful,  (m) 

If  a  person  agree  to  write  a  treatise  for  a  periodical  work,  to  be 
published  as  a  part  thereof,  and  the  periodical  publication  be 
abandoned,  the  author  is  discharged  from  liability  to  complete  his 
treatise,  and  may  recover  upon  a  quantum  meruit  for  his  labor, 
without  tendering  or  delivering  the  treatise.  This  was  decided  in 
Planche  v.  Colburn,  (x)  where  the  plaintiff  had  agreed  to  write 
for  "  The  Juvenile  Library,"  a  volume  upon  costume  and  ancient 
armor.  And  Tindal  C.  J.,  upon  motion  to  set  aside  a  verdict 
for  the  plaintiff,  observed :  "  The  considerations  by  which  an 
author  is  generally  actuated  in  undertaking  to  write  a  work,  are 
pecuniary  profit  and  literary  reputation.  Now,  it  is  clear  that  the 
latter  may  be  sacrificed,  if  an  author  who  has  engaged  to  write  a 
volume  of  a  popular  nature,  to  be  published  in  a  work  intended 
lor  a  juvenile  class  of  readers,  should  be  subject  to  have  his  writ- 
ings published  as  a  separate  and  distinct  work,  and  therefore  liable 
to  be  judged  of  by  more  severe  rules  than  would  be  applied  to  a 
familiar  work  intended  naerely  for  children.  The  defendants,  by  put- 
ting an  end  t6  '  The  Juvenile  Library,'  broke  their  contract  with 
the  plaintiff." 

6.  Builders  and  other  Workmen. 

A  contract  to  build,  alter,  or  repair  a  house,  or  the  like,  and  to 
PJ'ovide  materials  for  the  purpose,  need  not,  it  seems,  be 

When  a  con-    \  ..  __  ir'  '^^ 

tract  to  in  writing,  unless  it  is  not  to  be  performed  within  a  year, 

must  be  in       And  the  reason   of  this  would  appear  to  be,  that  such 
ynting.  contracts  do  not  fall  within  the  provisions  of  the  statute 

tion  in  favor  of  his  client,  he  may  enforce  and  the  attorney  has   a  property  in  the 

his  lien  thereon  for  his  fees  and  disburse-  bond  to  the  extent  of  his  lien,  and  he  may 

ments  in  the  cause  by  action  on  the  judg-  use  the  name  of  the  original  party  in  a 

ment  in  the  name  of  his  client.    Woods  d.  suit  upon  it.      Hobson  u.   Watson,  34 

Verry,  4  Gray,  357.     So,  where  a  bond  is  Maine,  20.] 

given  for  the  release  of  a  debtor's  body  (u)  Gale  v.  Leckie,  2  Stark.  107. 

from  custody,  the  lien  follows  the  bond,  (x)  8  Bing.  14. 
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of  frauds,  29  Car.  2,  c.  3,  s.  17,  nor  within  those  of  the  stat.  9 
Geo.  4,  c.  14,  s.  7,  —  both  of  which  relate  to  contracts  for  the 
"  sale  oi  goods  ;  "  —  a  contract  to  build,  alter,  or  repair  a  house,  or 
the  like,  not  being  in  law  a  contract  for  the  sale  of  goods,  even  as 
regards  the  materials ;  but  being  an  entire  contract  for  work  and 
materials,  (y) 

In  general,  the  person  whom  the  defendant  originally  retained  is 
the  proper  party  to  sue   on  a  contract  of  this  nature,    'vpho  is  the 
fiut  where  the  defendant  had  in  the  first  instance  em-   Kf  jhe^ 
ployed  A.  to  build  a  machine ;  and  A.,  having  partly   ""• 
built  the  machine,  assigned  it  and  the  contract  to  B.,  who  com- 
pleted the  work  upon  the  defendant's  orders  to  go  on,  and  his  prom- 
ise that  he  would  see  him  paid  ;  it  was  held  that  B.  might  sue  for 
the  price.  (2) 

Where  additions  ai-e  ordered  to  be,  and  are  made  to  a  building 
which  a  workman  has  contracted  to  finish  for  a  certain 
sum,  the  original  contract  is  held  to  exist,  as  far  as  it   charge  for 
can  be  traced  to  have  been  followed;  and  the  excess   *^'™'- 
must    be  paid  for,  according  to  the  usual  rate  of  charging,  (z^) 


(y)  See  Lee  v.  Griffin,  1  B.  &  S.  272; 
Clay  V.  Yates,  1  H.  &  N.  73 ;  [Hight  v. 
Eipley,  19  Maine,  139;  Cumraings  v. 
Dennett,  26  Maine,  401  ;  Cason  v.  Cheely, 
6  Geo.  554  ;  Scott  v.  Eastern  K.  E.  Co.  12 
M.  &  W.  33.] 

(z)  Oldfield  V.  Lowe,  9  B.  &  C.  73.  [In 
such  case  A.  could  not  sue, —  the  contract 
being  entire,  and  the  interest  having  passed 
to  B.  Derby  v.  Saudford,  9  Cush.  263. 
See  M'Carty  u.  Osborne,  1  Blackf.  325 ; 
Tebbetts  v.  Haskins,  16  Maine,  283.] 

(«i)  [Story  Bailm.  (2d  ed.)  §  441  c; 
Jewett  V.  Weston,  2  Fairf.  346  ;  Aiken 
V.  Bloodgood,  12  Ala.  221  ;  Wright  v_ 
Wright,  1  Litt.  181  ;  Dubois  v.  Del.  & 
Hud.  Canal  Co.  4  Wend.  285 ;  Hayward 
V.  Leonard,  7  Pick.  181;  Wheeden  v. 
Eiske,  SON.  H.  125,  127;  Sedgwick  Dam- 
ages, 249;  Jones  o.  Woodbury,  11  B. 
Mon.  167  ;  Marsh  v.  Richards,  29  Missou. 
99;  De  Boom  v.  Priestly,  1  Cal.  206; 
McClelland  v.  Snider,  18  111.  58.  In 
M'Corraick  v,  Connolly,  2  Bay,  401,  it  was 
held,  that  where  a  contract  is  made  for 
any  building,  of  whatever  size  or  dimen- 
sions, it  becomes  a  law  to  the  parties,  and 


they  are  both  bound  by  it,  and  whatever 
additions  or  alterations  are  made  in  such 
building,  they  form  a  new  contract,  either 
express  or  implied,  without  affecting  the 
original  contract,  and  must  be  paid  for 
agreeably  to  such  new  contract.  A  party 
entered  into  an  agreement  for  the  con- 
struction of  a  section  of  a  canal,  by  which 
he  was  to  receive  a  given  price  per  cubic 
yard  for  ordinary  excavation,  and  an  in- 
creased sum  per  cubic  yard  for  excavation 
of  rock,  but  no  compensation  was  provided 
for  the  excavation  of  hard-pan  ;  and,  in 
the  progress  of  the  work,  a  large  quantity 
of  that  substance  was  excavated,  a  fair  re- 
muneration for  which  exceeded  the  highest 
price  specified  in  the  contract  for  any  spe- 
cies of  work,  and  the  parties,  whilst  the 
section  was  constructing,  treated  the  exca- 
vation of  hard-pan  as  not  embraced  in  the 
contract,  and  after  its  completion,  it  was 
conceded  by  the  company  for  whom  the 
work  was  done,  that  the  contractor  was 
entitled  to  compensation  for  such  work  be- 
yond the  price  fixed  for  ordinary  excava- 
tion ;  held,  that  the  contractor  was  entitled 
to  recover  for  such  work  upon  a  quantum 
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But  if  a  man  contract  to  work  by  a  certain  plan,  and,  by  consent 
of  the  parties,  that  plan  be  so  entirely  abandoned  that  it  is  impos- 
sible to  trace  the  contract,  and  to  say  to  which  part  of  the  work  it 
shall  be  applied ;  in  such  case  the  woman  shall  be  permitted  to 
charge  by  measure  and  value  for  the  whole  work  done,  as  if  no 
such  contract  had  been  made,  (a) 

Where,  however,  a  party  has  agreed  to  make  an  article  of  cer- 
tain materials  for  a  stipulated  sum,  he  cannot  charge  more  than  that 
sum,  although  he  use  better  materials  than  those  agreed  upon,  pro- 
vided they  were  used  without  authority  ;  nor,  where  he  has  de- 
livered the  article,  can  he  insist  upon  its  being  returned,  on  the 
refusal  of  the  other  party  to  pay  the  advanced  price.  (6) 

And  in  the  case  of  Lovelock  v.  King,  (c)  —  in  which  there  was 
How  far  a  claim  for  extra  work,  there  having  been  a  specific  con- 
Ey'i^seSg  tract  for  certain  work  at  a  fixed  price,  —  Lord  Ten- 
to-  terden,  in  summing  up  to  the  jury,  said  :  "  A  person  in- 

tending to  make  alterations  of  this  nature,  generally  consults  the 
person  whom  he  intends  to  employ,  and  ascertains  from  him  the  ex- 
pense of  the  undertaking ;  and  it  will  very  frequently  depend  on 
this  estimate  whether  he  proceeds  or  not."  .  .  .  .  "  Sometimes,  in- 
deed, the  nature  of  the  alterations  will  be  such  that  he  cannot  fail 
to  be  aware  that  they  must  increase  the  expense,  and  cannot  there- 
fore   suppose  that  they  are    to   be    done   for   the   contract   price. 

meraii,  whatever  he  could  show  the  work  formed  voluntarily  by  one  man  for  another, 

was  worth.     Dubois  v.  Del.  &  Hud.  Canal  without  the  request  or  privity  of  the  latter, 

Co.  12  Wend.  334.]  however  meritorious  or  beneficial  they  may 

(a)  Per  Lord  Kenyon,  Pepper  v.  Bur-  be,  as,  in  removing  his  property  to  save  it 
land,  Peake,  103  ;  Robson  u.  Godfrey,  from  destruction  by  fire,  affords  no  cause 
Holt,  236;  [Tebbettsv.  Haskins,  IBMaine,  for  an  action.  Bartholomew  i/.  Jackson, 
283;  Wheeden  v.  Piske,  ,50  N.  H.  125;  20  John.  28.  See  Mumford  v.  Brown, 
Addison  Contr.  216.  When  the  original  6  Cowen,  475.  "  If  a  man  voluntarily 
contract  has  been  entirely  abandoned,  it  is  build  a  house,  or  make  any  other  erection 
no  longer  a  guide  for  estimating  the  price  upon  the  land  of  another,  against  the  will 
of  the  work  done,  and  materials  found,  of  the  owner,  although  his  estate  may  be 
Tebbetts  v.  Haskins,  ubi  supra.]  If  the  rendered  more  valuable  by  the  erection, 
original  contract  be  in  writing,  the  plain-  we  have  been  referred  to  no  case,  which 
tiff  cannot  go  into  his  claim  for  extras,  decides  that  he  is  under  obligation  to  pay 
without  producing  such  written  contract,  for  it ;  at  least  until  he  has  manifested  an 
duly  stamped.    Buxton  v.  Cornish,  12  M.  unequivocal  act  of  acceptance."     Weston 

&  W.  426.  C.  J.  in  Knowlton  v.  Plantation  No.  4, 

(b)  Wilmot  B.  Smith,  3  C.  &  P.  453 ;  14  Maine,  25,  26 ;  Davis  v.  Bradford,  24 
[Hon  V.  Norton,   1    McCord,  22;    Story    Maine,  349,  351.] 

Bailm.   (2d  ed.)  §   441   c.     This  is  upon        (c)  1  Moo.  &  Rob.  60. 
the  principle  that  labor  and  service  per- 
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But  where  the  departures  from  the  original  scheme  are  not  of  that 
character,  I  think  the  jury  would  do  wisely  in  considering,  that  a 
party  does  not  abandon  the  security  of  his  contract  by  consenting 
that  such  alterations  shall  be  made,  unless  he  is  also  informed,  at  the 
time  of  the  consent,  that  the  effect  of  the  alteration  will  be  to  in- 
crease the  expense  of  the  work."  (c^) 

And  where,  by  the  terms  of  the  contract,  extras  are  to  be 
ordered  in  writing,  the  party  is  liable  only  for  such  as  are  so 
ordered,  (d) 

If  there  be  an  agreement  that  a  specific  sum  of  money  shall  be 
paid  for  the  performance  of  any  work,  the  claim  may   when  the 
be  reduced,  by  showing  that  the  work  or  materials  (e)    ^^''"lafm* 
were  of  an  inferior  description  and  value  ;  (e^)  and  the   ?*^?\™" 
demand  may  be  altogether  defeated,  by  showing  that  the   cause  of  the 

,.•'„.='  ,  r-         badnessof 

work  is  totally  inadequate  to  answer  the  purpose  tor    the  work. 
which  it  was  undertaken.  (/) 

If,  however,  a  bill  of  exchange  has  been  given  for  the  work,  the 
bad  quality  or  partial  insufficiency  thereof  does  not  afford  any  ground 
for  reducing  the  amount  claimed  upon  such  bill.  (^) 

9  Barr, 


(ci)  [See  Miller  v.  McCaffrey; 
245.] 

(rf)  Russell  u.  Da  Bandeira,  13  C.  B. 
N.  S.  149. 

(e)  Where  the  plaintiff  has  neglected  to 
find  some  materials  which  he  had  engaged 
to  provide,  and  the  defendant  has  found 
and  paid  for  them ;  or  where  a  person  is 
employed  to  do  certain  work  for  a  specific 
sum,  and  part  of  the  work  is  afterwards 
done  by  the  employer,  the  defendant  is 
entitled  to  deduct  from  the  damages  the 
value  of  such  work  or  materials,  without 
pleading  a  set-off.  Newton  u.  Forster,  12 
M.  &  W.  772 ;  Turner  v.  Diaper,  2  M.  & 
G.  241  ;  2  Scott  N.  R.  447.  But  see 
Allinson  v.  Davies,  Peake  Add.  Ca.  82. 

(el)  [Ligget  v.  Smith,  3  Watts,  331  ; 
Hayward  v.  Leonard,  7  Pick.  1 81 ;  Jewett 
V.  Weston,  2  Fairf.  346.] 

(/)  Pardow  v.  Webb,  Car.  &  M.  531  ; 
2  Smith  L.  C.  13,  14;  Chapel  v.  Hicks,  2 
C.  &  M.  214  ;  Street  v.  Blay,  2  B.  &  Ad. 
456 ;  Allen  v.  Cameron,  1  C.  &  M.  832  ; 
Farnsworth  v.  Garrard,  1  Camp.  38.  See 
Fisher  v.  Samuda,  lb.  191  ;  Denew  v. 
Daverell,  3  lb.  451;   Okell  v.   Smith,  1 


Stark.  108.  [If  the  work  has  been  so  im- 
properly and  unskilfully  done,  that  it  is  of 
no  use,  benefit,  or  value  to  the  employer, 
or  does  not  in  any  manner  whatsoever 
answer  the  intended  purpose,  no  compen- 
sation whatsoever  is  recoverable.  Taft  v. 
Montague,  14  Mass.  282  ;  Linningdale  v. 
Livingston,  10  John.  36;  Story  Bailm. 
(2d  ed.)  441  b  ;  Hill  v.  Millburn,  17  Maine, 
316  ;  Teagan  v.  Meredith,  4  Missou.  415  ; 
S.  P.  Helm  V.  Wilson,  4  Missou.  41  ;  Gos- 
lin  V.  Hodson,  24  Vt.  140  ;  Tindal  C.  J.  in 
Cutler  V.  Close,  5  C.  &  P.  337  ;  Miller  v. 
Phillips,  31  Penn.  St.  218 ;  Cole  v.  Clark, 
3  Wise.  323.  But  where  the  work  fails  after 
completion  by  any  means  not  within  the 
control  of  the  workman  or  contractor,  this 
will  not  defeat  a  recovery  for  the  price 
stipulated  to  be  paid.  Hunt  v-  Toulmin, 
1  Stew.  &  Port.  178.] 

(g)  Farnsworth  v.  Garrard,  1  Camp. 
38,  40,  note  ;  Tye  v.  Gwynne,  2  lb.  346  ; 
Moggridge  v.  Jones,  3  lb.  38;  S.  C.  14 
East,  486.  See  Archer  v.  Bamford,  3  Stark. 
175  ;  Obbard  v.  Betham,  Moo.  &  M.  483  ; 
Spiller  V.  Westlake,   2  B.  &   Ad.   155; 
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"  If  a  man  declare  upon  a  special  agreement,  and  likewise  upon  a 
quantum  meruit,  and  at  the  trial  prove  a  special  agree- 
ment, but  different  from  what  is  laid,  he  cannot  recover 
on  either  count :  not  on  the  first,  because  of  the  vari- 
ance ;  nor  on  the  second,  because  there  was  a  special 
agreement.  (Ji)  But  if  he  prove  a  special  agreement, 
and  the  work  done,  but  not  pursuant  to  such  agreement,  he  shall 
recover  upon  the  quantum  meruit;  for  otherwise,  he  would  not  be 
able  to  recover  at  all."  (i) 


When  the 
plaintiff  can 
recover  on 
the  common 
count,  for 
work  done 
under  a  spe- 
cial contract. 


[Hoar  V.  Clute,  15  John.  224;  Thorpe  u. 
"White,  13  John.  53.] 

(h)  See  Rees  v.  Lines,  8  C.  &  P.  126 ;  2 
Smith  L.  C.  11 ;  [Morton  J.  in  Olmstead 
V.  Beale,  19  Pick.  528.] 

(i)  Bull.  N.  P.  139,  cited  by  Sir  James 
Mansfield  in  Cooke  v.  Munstone,  1  New 
K.  355.  See  Ellis  v.  Hamlyn,  3  Taunt.  52  ; 
2  Smith  L.  C.  13,  14;  Lucas  v.  Godwin, 
4  Scott,  502  ;  [Hayward  v.  Leonard,  7 
Pick.  181.  In  this  case  the  plaintiff  con- 
tracted in  writing  to  build  a  house  for  the 
defendant,  by  a  certain  time,  in  certain 
dimensions,  and  in  a  certain  manner,  on 
the  defendant's  land,  and  afterwards  built 
the  house  within  the  time,  of  the  dimen- 
sions agreed  on,  but  in  workmanship  and 
materials  varying  from  the  contract.  The 
defendant  was  present  almost  every  day 
during  the  building,  and  had  an  opportu- 
nity of  seeing  all  the  materials  and  labor, 
and  objected  at  times  to  parts  of  the  ma- 
terials and  work,  but  continued  to  give  di- 
rections about  the  house,  and  ordered  some 
variations  from  the  contract.  He  expressed 
himself  satisfied  with  parts  of  the  work 
from  time  to  time,  though  professing  to  be 
no  judge  of  it.  Soon  after  the  work  was 
done  he  refused  to  accept  it,  but  the  plain- 
tiff had  no  knowledge  that  he  intended  to 
refuse  it  until  after  it  was  finished.  It 
was  decided  that  the  plaintiff  might  sus- 
tain an  action  against  the  defendant  on  a 
quantum  meruit  for  his  labor,  and  on  aquan- 
tum  valebant  for  the  materials.  Parker 
C.  J.  said  :  "  The  point  in  controversy 
seems  to  be  this :  whether  when  a  party 
has  entered  into  a  special  contract  to  per- 
form work  for  another,  and  to  furnish  ma- 
terials, and  the  work  is  done  and  the  ma- 


terials furnished,  but  not  in  the  manner 
stipulated  for  in  the  contract,  so  that  he 
cannot  recover  the  price  agreed  by  an 
action  on  that  contract,  yet  nevertheless 
the  work  and  materials  are  of  some  value 
and  benefit  to  the  other  contracting  party, 
he  may  recover  on  a  quantum  meruit  for  the 
work  and  labor  done,  and  on  a  quantum 
valebant  for  the  materials.  We  think  the 
weight  of  modern  authority  is  in  favor  of 
the  action,  and  that  upon  the  whole  it  is 
conformable  to  justice,  that  the  party  who 
has  the  possession  and  enjoyment  of  the 
materials  and  labor  of  another,  shall  be 
held  to  pay  for  them,  so  as  in  all  events  he 
shall  lose  nothing  by  the  breach  of  con- 
tract. If  the  materials  are  of  a  nature  to 
be  removed,  and  liberty  is  granted  to  re- 
move them,  and  notice  to  that  effect  is 
given,  it  may  be  otherwise.  But  take  the 
case  of  a  house  or  other  building  fixed  to 
the  soil,  not  built  strictly  according  to  con- 
tract, but  still  valuable  and  capable  of 
being  advantageously  used,  or  profitably 
rented,  — there  having  been  no  prohibition 
to  proceed  in  the  work  after  a  deviation 
from  the  contract  has  taken  place,  —  no 
absolute  rejection  of  the  building,  with  no- 
tice to  remove  it  from  the  ground ;  it  would 
be  a  hard  case  indeed  if  the  builder  could 
recover  nothing.  And  yet  he  certainly 
ought  not  to  gain  by  his  fault  in  violating 
his  contract,  as  he  may,  if  he  can  recover 
the  actual  value ;  for  he  may  have  con- 
tracted to  build  at  an  underprice,  or  the 
value  of  such  property  may  have  risen 
since  the  contract  was  entered  into.  The 
owner  is  entitled  to  the  benefit  of  the  con- 
tract, and  therefore  he  should  be  held  to 
pay  in  damages  only  so  much  as  will  make 
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And  the  measure  of  damages  in  such  a  case,  is  the  stipulated 
price,  less  the  sum  which  it  would  take  to  complete  the  work  accord- 
ing to  the  agreement.  (Jc') 


the  price  good,  deducting  the  loss  or  dam- 
age occasioned  by  the  variation  from  the 
contract."  After  noticing  and  stating 
Faxon  v.  Mansfield,  2  Mass.  147  ;  Taft  v. 
Montague,  14  Mass.  282,  and  Stark  v. 
Parker,  2  Pick.  267,  the  learned  chief 
justice  proceeded  :  "  These  are  very  dif- 
ferent from  cases  like  the  present,  where 
the  contract  is  performed,  but,  without  in- 
tention, some  of  the  particulars  of  the  con- 
tract are  deviated  from.  It  is  laid  down 
as  a  general  position  in  BuUer's  Nisi 
PriuB,  139,  that  if  a  man  declare  upon  a 
special  contract,  and  upon  a  quantum  mer- 
uit, and  prove  the  work  done  but  not 
.  according  to  the  contract,  he  may  recover 
on  the  quantum  meruit,  for  otherwise  he 
would  not  be  able  to  recover  at  all.  Mr. 
Dane  (vol.  i.  p.  223)  disputes  this  doc- 
trine, and  thinks  it  cannot  be  law  unless 
the  imperfect  work  be  accepted.  BuUer 
makes  no  such  qualification,  and  yet  it 
would  seem  to  be  reasonable  that  if  the 
thing  contracted  for  was  a  chattel,  the 
party  for  whom  it  was  made  ought  not  to 
be  held  to  take  it  and  pay  for  it,  unless  it 
is  made  according  to  the  contract,  as  a 
ship,  a  carriage,  &c. ;  and  this  principle 
seems  to  be  of  common  use  in  regard  to 
articles  of  common  dealing,  such  as  wear- 


ing apparel,  tools,  and  implements  of  trade, 
ornamental  articles,  furniture,  &c.  Mc- 
Carren  v.  McNulty,  7  Gray,  139 ;  Walker 
V.  Orange,  16  Gray,  195.  There  seems 
to  be,  however,  ground  for  distinction  in 
the  case  of  buildings  erected  upon  the  soil 
of  another,  for  in  such  case  the  owner  of 
the  land  necessarily  becomes  owner  of  the 
building.  The  builder  has  no  right  to 
take  down  the  building,  or  remove  the 
materials;  and  though  the  owner  may  at 
first  refuse  to  occupy,  he  or  his  heirs  or 
assignees  will  eventually  enjoy  the  prop- 
erty. And  in  such  cases  the  doctrine  of 
BuUer  is  certainly  not  unreasonable.  The 
case  put  by  BuUer  to  illustrate  his  posi- 
tion, is  that  of  a  house  built  on  contract, 
but  not  according  to  it.  Mr.  Dane's 
reasoning  is  very  strong  in  the  place  above 
cited,  and  subsequently  in  vol.  ii.  p.  45,  to 
show  that  the  position  of  BuUer,  in  an  un- 
limited sense,  cannot  be  law  ;  and  some  of 
the  cases  he  puts  are  decisive  in  them" 
selves.  As  if  a  man  who  had  contracted 
to  build  a  brick  house,  had  built  a  wooden 
one,  or  instead  of  a  house,  the  subject  of 
the  contract  had  built  a  barn.  In  these 
cases,  if  such  should  ever  happen,  the 
plaintiff  could  recover  nothing  without 
showing  an  assent  or  acceptance,  express 


{k)  Thornton  v.  Place,  1  Moo.  &  Rob. 
218;  [Veazie  v.  Hosmer,  11  Gray,  396; 
Gleason  v.  Smith,  9  Gush.  484  ;  Snow  v. 
Ware,  13  Met.  42 ;  Hayward  u.  Leonard, 
7  Pick.  181 ;  Farmer  v.  Francis,  12  Ired. 
282  ;  Merrow  v.  Hun  toon,  25  Vt.  9 ;  Crook- 
shank  V.  Mallory,  2  Green  (Iowa),  257  ; 
Ladue  v.  Seymour,  24  Wend.  60;  Rogers 
V.  Humphrey,  39  Maine,  382  ;  Blood  v. 
Bnos,  12  Vt.  625  ;  Gilman  v.  HaU,  11  Vt. 
510.  In  White  v.  Oliver,  36  Maine,  92, 
the  jury  had  been  instructed,  that  there 
should  be  deducted  from  the  contract  price 
as  much  as  it  would  cost  to  complete  the 
work,  according  to  the  agreement,  but 
upon  reconsideration,  it  was  thought  that 


this  rule  might  operate  unjustly  upon  the 
workman,  after  he  had  furnished  the  labor 
and  materials,  and  the  employer  was  en- 
joying the  benefit  of  them.  "  To  make  the 
house  such,"  Howard  J.  observed,  "  might 
cost  more  than  the  original  contract 
price,  and  thus  the  defendant  might  receive 
the  labor  and  materials  of  great  value, 
without  making  any  compensation.  Hav- 
ing accepted  the  materials  and  services, 
the  defendant  cannot  require  the  plaintiff' 
to  reconstruct  the  house,  so  as  to  make  it 
conform  to  the  specifications  in  the  con- 
tract, nor  by  a  deduction  from  the  contract 
price,  to  furnish  the  means  for  that  pur- 
pose."] 
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So,  if  tliere  be  a  special  agreement  to  do  certain  work,  and  the 
person  for  whom  it  is  to  be  done  refuses  to  perform,  or  renders  him- 

or  implied,  by  the   party  witli   whom   he  that  the  doctrine  laid  down  in  Hayward  v. 

contracted.      When  we  speak   of  the  law  Leonard,  mM  swjora,  is  correct, — we  adhere 

allowing  the  party  to  recover  oa  a  quantum  to  that  decision,  which  is  conformable  to 

meruit  or  quantum  valebant,  where  there  is  manifest  justice,  and  is  supported  by  the 

a  special  contract,  we  mean  to  confine  our-  modem  authorities."     "  This  rale   is  ap- 

selves  to  cases  in  which  there  is  an  honest  plicable  to  those  cases  in  which  the  labor 

intention  to  go  by  the  contract,  and  a  sub-  has  been  performed  in  good  faith,  and  not 

stantive   execution   of  it,  but   some  com-  to  those  where  the  party  has  intentionally, 

paratively  slight  deviations  as  to  some  par-  and  without  necessity  or  sufficient  reason, 

ticulars  provided  for.     Cases  of  fraud   or  failed  to  comply  with  the   terms  of   his 

gross  negligence,  may  be  exceptions."  The  contract."     Veazie   o,  Hosmer,  11   Gray, 

same  view  of  the  law  was  maintained  in  396 ;  Eeed  v.  Scituate,  5  Allen,  120,  123. 

Non-is  V.  Winsor,  3  Fairf.  293;    Smith  v.  In  Olmstead  o.  Beale,  19  Pick.  582,  Mr. 


Lowell,  8  Pick.  178;  Walker  v.  Orange, 
16  Gray,  193  ;  Veazie  v.  Hosmer,  11  Gray, 
396  ;  Vanderbilt  v.  Eagle  Iron  Works,  25 
Wend.  665  ;  Hollingshead  v.  Mastier,  13 
Wend.  276  ;  Gazzam  v.  Kirby,   8   Porter, 


Justice  Morton,  remarking  upon  the  rule 
which  prevails  in  cases  of  entire  contracts 
for  labor  abandoned  without  just  cause 
by  the  laborer,  observed,  that "  the  cases  of 
Hayward  v.  Leonard,  and  Smith  v.  Lowell, 


253  ;  Morton  J.  in  Van  Deusen  v.  Blum,     uhi  supra,  are  neither  incompatible  with. 


18  Pick.  231  ;  Gilman  v.  Hall,  11  Vt.  510; 
Lomax  v.  Bailey,  7  Blackf  599  ;  Wade  v. 
Haycock,  25  Penn.  St.  382;  White  o. 
Oliver,  36  Maine,  92  ;  Bassett  v.  Sanborn, 
9  Cush.  58,  63  ;  Jewett  v.  Weston,  2  Fairf 
349  ;  Jewell  v.  Schroeppel,  4  Cowen,  564 ; 
Ladue  v.  Seymour,  24  Wend.  60 ;  Kettle 
V.  Harvey,  21  Vt.  301  ;  Merrow  v.  Hun- 
toon,  25  Vt.  9  ;  Hayden  v.  Madison,  7 
Greenl.  76.  In  this  last  case,  Mellen  C.  J. 
said:  A  waiver  of  objections  to  a,  non- 
compliance with  the  terms  of  a  special  con- 
tract "  may  be  either  express  or  implied 
from  circumstances ;  as  if  A.  contract  to 
build  a  house  for  B.  of  a  certain  description, 
and  complete  it  within  a  certain  time  for 
a  specified  sum,  but  should  fail  in  com- 
plying with  the  terms  of  the  contract; 
still  if  B.  should  take  possession  of  the 
house,  or  in  any  way  accept  it,  and  avail 
himself  of  A.'s  labor  and  expense  in  build- 
ing it,  he  may  recover  a  reasonable  com- 
pensation for  his  labor  and  expenses." 
This  "  reasonable  compensation  "  must  be 


nor  exceptions  to  the  rule.  It  will  be 
found  in  these  and  other  similar  cases, 
that  there  was  an  express  or  implied  assent 
to  the  deviations  from  the  contract,  or  a 
substantial  performance  of  it.  The  equi- 
table principle  which  governs  them,  and 
which  itself  is  of  recent  introduction,  only 
extends  to  unimportant  accidental  and 
unintentional  deviations,  which,  from  the 
differences  of  opinion  that  so  often  exist 
in  relation  to  the  exact  requisitions  in  the 
details  of  a  special  contract,  had  become 
indispensable  to  the  administration  of  jus- 
tice in  such  cases.  But  where  there  is 
an  important  and  voluntary  deviation  or 
omission  from  the  contract,  the  doctrine  of 
Faxon  v.  Mansfield  will  apply,  and  the 
contractor  can  have  no  remedy  for  the 
materials  furnished  and  the  services  per- 
formed." See  Smith  v.  Gugerty,  4  Barb. 
614 ;  Draper  v.  Randolph,  4  Harr.  454 ; 
Forkner  v.  Pearl,  1  Smith,  275 ;  Lee  v. 
Ashbrook,  14  Miss.  378;  Smith  v.  Scott's 
Ridge  School  Dist.  20   Conn.  312  ;  Story 


subject  to  the  assumption  that  the  contract  Bailm.  {2d  ed.)  §  441  b  ;  Newman  v.  Mc- 

price  is  the  true  value  of  the  whole  services  Gregor,  5  Ham.   (Ohio)  351  ;  Preston  v. 

agreed  to  be  performed.      See  Newman  v.  Tinney,  2  Watts  &  S.  53  ;  Adams  v.  Hill, 

McGregor,  5  Ham.  (Ohio)  351  ;  Wadleigh  16  Maine,  215  ;  Wells  J.  in  Miller  v.  God- 

o.  Sutton,  6  N.  H.  15.  In  Snow  v.  Ware,  13  dard,  34  Maine,  106  ;  Pullman  v.  Corning, 

Met.  42,  Wilde  J.  said :  "  We  are  satisfied  5  Selden,  93  ;  Veazie  v.  Hosmer,  11  Gray, 
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self  incapable  of  performing  his 
party  may  either  sue  for  a  breach 

396.  There  can  be  no  recovery  for  labor 
under  a  contract,  when  not  rendered  in 
conformity  to  it,  unless  there  has  been 
some  acceptance  of  it,  or  unless  an  exact 
performance  has  been  waived,  or  unless 
the  non-conformity  has  been  caused  by  the 
act  of  the  employer.  Andrews  v.  Portland, 
35  Maine,  475.  An  exact  performance  of 
the  contract  is  not  waived  by  a  payment  of 
part  of  the  contract  price,  if  such  payment 
is  made  in  ignorance  of  the  insufficiency 
in  the  work.  Andrews  v.  Portland,  ubi 
supra.  Nor  will  a  waiver  of  defects  in  the 
earlier  stages  of  work  done  in  the  construc- 
tion of  a  building  by  contract  entitle  the 
contractor  to  recover,  if  the  subsequent 
parts  of  the  work  have  not  been  done  ac- 
cording to  contract,  or  have  not  been  ac- 
cepted. Hill  u.  Millburn,  17  Maine,  316. 
Where  work  was  done  on  a  canal  boat, 
and  materials  found  of  a  kind  inferior  to 
those  contracted  for  by  the  employer,  the 
fact  that  the  employer  lived  at  the  same 
place  with  the  party  employed,  and  saw 
the  work  in  progress,  was  held  not  to  raise 
the  presumption  that  the  employer  agreed 
to  the  alteration.  Young  v.  White,  5 
Watts,  460.  But  see  Norris  u.  Windsor, 
3  Fairf.  293,  where  an  acquiescence  in  devi- 
ations from  a  contract  was  held  inferable 
from  the  fact,  that  the  work  was  done  un- 
der the  eyes  of  the  employer  without  ob- 
jection. In  Hill  V.  Millburn,  17  Maine, 
316,  the  plaintiff  had  entered  into  a  writ- 
ten contract  to  build  a  school-house  in  a 
particular  mannner,  and  by  a  specified 
time,  upon  land  of  the  defendants ;  but 
the  school-house  was  not  built  according 
to  the  contract,  and  was  not  accepted,  or 
unreasonably  refused  acceptance  by  the  de- 
fendants, and  they  derived  no  benefit  from 
it.  "  Upon  such  a  state  of  facts,"  Shep- 
ley  J.  observed,  "  it  would  be  difficult  to 
perceive  upon  what  principles  of  law  or 
justice  the  defendants  should  be  required 
to  make  up  to  the  plaintiff  any  portion  of 
the  loss  occasioned  by  his  own  negligence 
or  misconduct.  There  can  be  no  just 
ground  upon  which  the  defendants  can  be 


part  of  the  agreement ;  the  other 
of  the  agreement,  or  rescind  the 

called  upon  to  pay,  unless  it  be  their  duty 
to  take  the  building  or  materials  and  make 
the  best  use  or  disposition  of  them  in  their 
power  and  account  to  the  plaintiff.  It 
should  at  least  be  shown  before  they  can 
be  required  to  do  this,  that  they  have  re- 
fused to  permit  the  plaintiff  to  remove 
them.  The  parties  having  agreed,  in  the 
contract,  that  the  building  might  be  erected 
on  the  defendant's  lands,  it  was  not  placed 
there  by  wrong,  and  it  could  not  for  that 
reason  become  their  property.  It  is  said, 
that  where  a  building  is  placed  upon  the 
land  of  another,  it  becomes  his  property 
unless  the  party  building,  on  account  ot 
the  relation  in  which  the  parties  stand 
toward  each  other,  such  as  landlord  and 
tenant  and  the  like,  be  entitled  to  remove 
it.  But  where  such  relation  does  not  ex- 
ist, if  it  be  put  on  by  consent,  the  mere 
fact  of  placing  it  there  does  not  transfer 
the  property;  some  other  act  must  take 
place  to  have  that  effect.  It  is  true  that 
while  a  building  is  being  constructed  for 
another,  under  a  contract,  it  must  be  re- 
garded as  so  far  attached  to  the  freehold, 
that  it  cannot  be  removed  until  the  owner 
of  the  land,  by  refusing  to  accept  it,  dis- 
claims the  ownership,  because  the  design 
is  that  it  should  be  built  for  his  use ;  and 
it  is  to  be  his  upon  condition  that  he  does 
not  reject  it  on  the  ground  that  it  has  not 
been  built  according  to  agreement.  But 
when  he  does  so  reject  it,  his  conditional 
title  is  terminated,  especially  when  he  has 
also  directed  it  to  be  removed."  The  same 
rules  apply  to  deviations  from  the  contract 
in  reference  to  the  time  of  its  completion. 
If  the  employer  has  waived  any  objection 
on  this  ground,  or  has  accepted  the  work 
and  reduced  it  to  use,  the  workman  will  be 
entitled  to  recover  for  his  services,  making 
to  the  employer  all  due  deductions  and 
allowances  for  any  damage  or  loss  occa- 
sioned by  the  delay.  Story  Bailm.  §  441  b  ; 
Jewell  y.  Schroeppel,  4  Cowen,  564;  Wilde 
J.  in  Snow  v.  Ware,  13  Met.  42,  50  ;  Hill 
V.  Millburn,  17  Maine,  316  ;  Roberts  v. 
Marston,  20  Maine,  275 ;  Adams  v.  Hill, 
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agreement,  and  sue   on  a  quantum  meruit  for  the  work   actually 
done.  (T) 


16  Maine,  215;  Bassett  v.  Sanborn,  9 
Cush.  58.  In  a  case  where  the  plaintiff 
agreed  under  seal  to  build  a  house  for  the 
defendant,  but  the  work  not  being  com- 
pleted at  the  stipulated  time,  the  defendant 
directed  the  plaintiff  to  discontinue,  and 
the  contract  was  not  completed,  it  was 
held  that  the  plaintiff  might  still  recover 
upon  the  common  counts  for  work  and 
labor,  &c.,  deducting  all  damages  to  the 
defendant  from  the  failure  of  the  plaintiff 
to  comply  with  the  contract.  Bassett  v. 
Sanborn,  9  Cush.  58.  It  appeared  in  this 
case  that  the  plaintiff  was  proceeding  with 
all  reasonable  dispatch  in  the  prosecution 
of  the  work,  and  the  same  was  rapidly 
approaching  to  its  completion.  The  case 
was  free  from  all  objections  of  Toluntary 
or  wilful  abandonment  of  the  work,  or 
designed  neglect  to  conform  to  the  terms  of 
the  special  con  tract.  See  Kirkland  v.  Gates, 
25  Ala.  465.  But  in  Hill  v.  MiUbum,  M 
supra,  it  was  held,  that  in  an  action  at  law, 
when  the  question  is,  whether  a  party  has 
performed  a  contract  requiring  perform- 
ance to  be  made  by  a  fixed  day,  the  court 
cannot  say  that  the  time  of  performance 
is  immaterial.  See  Raymond  v.  Bearnard, 
12  John.  274;  Champlin  v.  Butler,  18 
John.  169  ;  Clark  v.  Smith,  14  John.  326  ; 
Miller  u.  Phillips,  31  Penn.  St.  218.  Where 
a  party  contracts  to  do  the  carpenters' 
work  on  a  building  within  a  specified  time, 
it  is  the  duty  of  the  employer  to  keep  the 
masons'  work  in  such  a  state  of  forward- 
ness as  to  enable  the  contractor  to  perform 
his  contract  in  the  time  specified,  though 
the  contract  contains  no  stipulation  to  that 
effect.  See  v.  Partridge,  2  Duer  (N.  Y.), 
463  ;  Shaw  C.  J.  in  Cadwell  v.  Blake,  6 
Gray,  409.  Where  the  subject  of  the 
contract  has  been  wholly  finished,  but  there 
has  been  some  small  departure  from  the 
contract,  in  some  of  the  details,  the  rule  of 
damages  must  be  to  deduct  so  much  from 
the  contract  price  as  the  work  was  worth 
less  to  the  owner.  Gleason  o.  Smith,  9 
Cush.  486,  487,  per  Dewey  J.] 


(I)  De  Benardy  v.  Harding,  8  Exch.  822  ; 
[Cutter  V.  Powell,  2  Smith  Lead.  Cas.  1, 
18;  Pedan  v.  Hopkins,  13  Serg.  &  R.  45, 
47 ;  Bassett  v.  Sanborn,  9  Cush.  58 ; 
Planche  u.  Colburn,  8  Bing  14  ;  Good- 
man u.  Pocock,  15  Q.  B.  576;  Hall  u. 
Rupley,  10  Barr,  231  ;  Moulton  v.  Xrask, 
9  Met.  577  ;  Hoagland  v.  Moore,  2  Blackf 
167;  Derby  o.  Johnson,  21  Vt.  17.  A 
mason,  who  had  contracted  to  do  work  for 
another  in  the  building  of  a  house,  at 
stipulated  prices,  the  owner  to  furnish  the 
necessary  materials,  quit  the  job  after  hav- 
ing done  part  of  the  work,  in  consequence 
of  the  neglect  of  the  owner  to  furnish  ma- 
terials in  season  ;  held,  in  an  action  for 
work  done,  that  the  plaintiff  was  confined 
to  the  contract  prices,  and  could  not  give 
evidence  of  the  value  of  the  work,  other 
circumstances  not  appearing.  Coon  u. 
Greenman,  7  Wend.  121.  Where,  however, 
one  party  was  prevented  from  performance 
within  a  stipulated  time  by  the  omission  of 
the  other,  and  subsequently  performed  the 
work  agreed  upon,  but  at  an  enhanced 
expense  ;  held  that  he  was  not  obliged  to 
bring  his  action  upon  the  contract,  but 
might  resort  to  the  quantum  meruit  to  obtain 
his  indemnity.  Dubois  i;.  Del.  &  Hud. 
Canal  Co.  4  Wend.  285.  Sec  Thayer  v. 
Wadsworth,  19  Pick.  349  ;  Shawu.  Lewis- 
ton  Tump.  Co.  3  Penn.  445  ;  See  v.  Part- 
ridge, 2  Duer  (N.  Y.),  463;  Merrill  v. 
Ithaca  &  Oswego  R.  R.  Co.  10  Wend.  586. 
If  the  party  who  is  to  pay  for  work  and 
labor,  in  pursuance  of  a  special  contract, 
be  delinquent  in  the  advancement  of  funds, 
the  other  party  may  take  advantage  of  the 
omission  by  declaring  the  contract  at  an 
end ;  but  if  he  treats  the  contract  as  still 
subsisting,  he  thereby  waives  the  conse- 
quences of  such  default,  and  cannot  after- 
wards allege  the  rescission  of  the  contract 
by  the  defendant,  and  recover  a  quantum 
meruit.  Shaw  v.  Lewiston  Turnp.  Co.  3 
Penn.  445.] 
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So,  where  a  lessor  contracted  to  pay  his  tenant,  at  a  valuation, 
for  certain  erections  pursuant  to  a  plan  to  be  agreed  on,  provided 
they  were  completed  in  two  months  ;  and  no  plan  was  agreed  on  ; 
but,  after  the  condition  broken,  the  lessor  encouraged  the  lessee  to 
proceed  with  the  work :  it  was  held  that  the  lessee  might  recover, 
as  for  work  and  labor,  on  an  implied  promise  arising  out  of  so  many 
of  the  facts  as  were  applicable  to  the  new  agreement,  (jn) 

Where,  however,  in  an  action  for  work  done  and  materials  pro- 
vided in  repairing  a  chandelier,  it  appeared  that  there  was  an  ex- 
press contract  that  the  plaintiff  should  make  them  perfect  for  lOL  ; 
but  that  he  had  repaired  them  in  part  only,  and  had  delivered  them 
in  an  imperfect  state,  so  that  the  benefit  derived  was  worth  but  bl.  ; 
the  court  held,  that  the  plaintiff  could  not  recover  any  remunera- 
tion, on  the  ground  that  the  contract  was  entire,  and  that  the  plain- 
tiff had  not  performed  it  on  his  part,  or  been  discharged  from  his  obli- 
gation to  perform  it.  (n) 

But  if  there  be  nothing  in  the  case  amounting  to  a  contract  to 
complete  the  work  before  any  remuneration  shall  be  due,  —  as  in 
the  case  of  a  shipwright  undertaking,  in  the  same  way  that  ship- 
wrights ordinarily  do,  to  put  a  vessel  in  repair,  —  the  workman  may, 
after  he  has  proceeded  with  a  portion  of  the  work,  refuse  to  con- 
tinue it  unless  he  is  paid  for  the  work  he  has  performed  ;  and  he 
may  recover  to  that  extent,  (o) 

(m)  Burn  v.  Miller,  4  Taunt.  745.  [See  [McCarren  u.  McNulty,  7  Gray,  139.  If 
Story  Bailm.  §  441  b  ;  Jewell  v.  Schroep-  there  be  a  special  contract,  and  it  still  re- 
pel, 4  Cowen,  564 ;  Wilde  J.  in  Snow  v.  mains  open  and  unexecuted  by  the  mis- 
Ware,  13  Met.  42,  50  ;  Adams  o.  Hill,  16  conduct  or  fault  of  the  workman,  he  can 
Maine,  215 ;  Bassett  u.  Sanborn,  9  Gush,  recover  nothing  for  his  work  and  labor, 
58  ;  Kirkland  v.  Bates,  25  Ala.  465  :  Gas-  and  materials  employed  in  part  fulfilment 
sady  V.  Clark,  2  Eng.  123.  And  so,  in  all  of  the  contract.  Story  Bailm.  {2d  ed.) 
cases  where  the  work  has,  with  the  ex-  441  b;  Cobb  ;;.  West,  4  Duer  (N.  Y.),  38; 
press  assent  or  the  acquiescence  of  the  em-  Clark  u.  Smith,  14  John.  326;  Eees  v. 
ployer,  been  left  incomplete,  or  the  lat-  Lines,  8  G.  &  P.  126  ;  Faxon  ;;.  Mansfield, 
ter  has  knowingly  dispensed  with  a  per-  2  Mass.  147  ;  Hill  v.  Millburn,  17  Maine, 
feet  and  skilful  performance  of  it,  in  like  316  ;  Kettle  u.  Harvey,  21  Vt.  301  ;  Young 
manner  a  full  compensation  can  be  re-  v.  White,  5  Watts,  460 ;  Morton  J.  in 
covered  of  the  employer.  Story  Bailm.  Olmstead  v.  Beale,  19  Pick.  528 ;  Win- 
§  441  c;  Linningdale  v.  Livingston,  10  stead  v.  Reid,  Busbee  Law  (N.  C),  76; 
John.  36 ;  Dubois  v.  Del.  &  Hud.  Canal  Wade  v.  Haycock,  25  Penn.  St.  383,  per 
Co.  4  Wend.  285 ;  HoUingshead  u.  Mac-  Knox  J. ;  Brown  v.  Vinal,  3  Met.  533 ; 
tier,  13  Wend.  276;  Derby  v.  Johnson,  21  St.  Albans  Steamboat  Co.  v.  Wilkins,  8 
Vt.  17.]  Vt.  54;   Jenkins  v.  Camp,  13  John.  94; 

(n)  Sinclair  v.  Bowles,  9   B.  &   C.  92.  Pierce  v.  Schenk,  3  Hill  (N.  Y.),  28.] 
See  Parmeter  v.  Burrell,  3  C.  &  P.  144;        (o)  Roberts  v.  Havelock,  3  B.   &  Ad. 


832 


SUBJECT-MATTER   OF   CONTEACTS. 


So,  where  the  plaintiff  was  employed  to  repair  a  ship  which  be- 
longed to,  and  was  then  lying  in  a  dock  hired  for  the 

Other  cases.  ^  '  ,    „      ,  T    ,     ^  i 

purpose  by  the  defendant ;  and,  before  the  repairs  were 
completed,  the  ship  was  accidentally  burnt ;  it  was  held  that  the 
plaintiff  was  entitled  to  recover  to  the  extent  of  the  work  actually 
done.  (j9)  But  it  would  be  otherwise  if,  by  the  terms  of  the 
contract,  or  by  the  uniform  custom  of  the  particular  trade,  pay- 


404.    [See  Cutter!).  Powell,  2  Smith  Lead. 
Cas.  1,  12.] 

(p)  Menetone  v.  Athawes,  3  Burr. 
1592  ;  [Story  Bailm.  §§  426,  426  a,  426 
b,  427.  A  workman,  who  had  contracted 
to  repair  a  house  and  out-buildings  for  a 
certain  sum,  had  nearly  completed  the  re- 
pairs on  the  house  according  to  his  con- 
tract, and  the  owner  had  entered  and  oc- 
cupied it,  when  the  house  and  the  out- 
buildings were  destroyed  by  fire.  It  was 
held,  that  the  workman  was  excused  from 
the  completion  of  his  contract,  and  was 
entitled  to  recover  for  the  repairs  done  on 
the  house  when  the  owner  took  possession, 
in  an  action  for  work  done  and  materials 
furnished.  Lord  v.  Wheeler,  1  Gray,  282. 
This  case  was  distinguished  from  the  ordi- 
nary contract  of  one  to  erect  a  building 
upon  the  land  of  another,  the  contractor 
to  perform  the  labor  and  supply  the  ma- 
terials therefor ;  in  which  case,  if,  before 
the  building  is  completed  or  accepted,  it 
is  destroyed  by  fire  or  other  casualty,  the 
loss  must  fall  on  the  builder.  He  must  re- 
build. Adams  u.  Nichols,  12  Pick.  275. 
There  is  no  diversity  of  principle  in  these 
decisions.  The  man,  who  engages  another 
by  an  entire  agreement  to  make  repairs 
upon  his  buildings,  or  to  build  a  house 
upon  his  land,  impliedly  engages,  at  the 
same  time,  that  he  will  supply  the  subject- 
matter,  on  which  the  repairs  are  to  be 
made,  in  the  one  case,  and  on  which  the 
house  is  to  be  erected,  in  the  other.  If  any 
casualty  occurs,  by  which  the  materials 
used  in  the  progress  of  the  work,  and  the 
results  of  the  labor  of  the  workman  are  de- 
stroyed, while  the  subject-matter  to  which 
they  were  to  be  applied  remains  entire,  he 
must  bear  the  loss.  But  if,  in  the  case  of 
the  repairs,  the  buildings  are  destroyed  by 


fire  or  otherwise,  so  that  the  subject-matter 
can  no  longer  be  supplied  by  the  employer, 
to  be  repaired,  the  workman  is  absolved 
from  his  contract,  and  the  employer  must 
bear  the  loss.  The  latter  has  failed  to  ful- 
fil his  side  of  the  contract.  So,  in  the 
other  case,  if  in  the  progress  of  the  work, 
of  erecting  a  house  on  the  land  of  another, 
the  house  is  destroyed  by  fire  or  any  other 
casualty,  the  builder  must  suffer  the  loss. 
But  if  the  land  is  levied  upon  and  taken 
for  a  debt  of  the  employer,  or  is  taken 
from  him  by  a  superior  title,  or  under  the 
right  of  eminent  domain,  or  is  swallowed 
up  by  an  earthquake,  so  that  the  builder 
can  no  longer  proceed  with  the  erection  of 
the  house,  he  is  absolved  from  his  contract, 
and  the  employer  must  bear  the  loss,  be- 
cause he  fails  to  perform  his  undertaking 
to  furnish  the  land  for  the  erection  of  the 
house.  The  case  of  Lord  u.  Wheeler, 
supra,  stands  upon  this  principle.  It  can- 
not be  supported  on  the  ground  that  the 
repair.s  had  been  completed;  because  the 
fact  was  otherwise  ;  nor  upon  the  ground 
that  the  owner  had  accepted  them  by  oc- 
cupying the  house  on  which  they  had  been 
made,  because  his  occupation  was  with  a 
wholly  different  intent  and  purpose,  so  far 
as  anything  appears  in  the  case,  or  is 
found  by  the  jury.  The  same  rule  must 
have  been  applied  if  the  owner  had  re- 
mained in  the  house  during  the  whole  time 
the  workman  was  making  the  repairs. 
But  the  decision  is  fully  supported,  on  the 
ground  that  the  completion  of  the  work  by 
the  workman  was  prevented  by  the  failure 
of  the  emploj'er  to  supply  the  subject-mat- 
ter, to  wit,  the  building  on  which  the 
workman  might  make  and  complete  the  re- 
pairs contracted  for.] 
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ment  was  not  to  be  made  until  the  work  was  completed  and  de- 
livered, (^q) 

So,  where  the  tenant  of  a  house  contracted  with  the  builder,  to 
rebuild  a  wall  without  reference  to  the  party-wall  act ;  (r)  it  was 
held  that  the  latter  was  entitled  to  be  paid  by  the  former,  without 
observing  the  requisites  prescribed  by  the  act  for  obtaining  pay- 
ment, (s)  But  a  contract  for  the  erection  of  a  building,  in  contra- 
vention of  the  metropolitan  building  act,  (i)  cannot  be  enforced,  (u) 

If  a  railway  company  agree  to  pay  a  certain  price  for  work,  which 
is  to  be  done  to  the  satisfaction  of  their  engineer  ;  (u)  or  if  a  build- 
ing agreement  contain  the  usual  clause,  that  the  party  will  pay  upon 
receiving  an  architect's  certificate  that  the  work  has  been  done  to 
his  satisfaction,  — the  fact  of  the  work  having  been  done  to  the  sat- 
isfaction of  the  engineer  in  the  one  case,  and  the  obtaining  a  proper 
certificate  in  the  other,  is  a  condition  precedent  to  the  right  to  re- 
ceive payment,  (a;)     And  it   has   been  held,  that   the    architect's 

(?)  Applebj  V.  Meyers  (in  Cam.  Scac.) 


L.  Rep.  2  C.  P.  651,  reversing  the  judg- 
ment of  the  court  of  C.  P.  in  S.  C.  L.  K. 
1  C.  P.  615 ;  Gillett  v.  Mawman,  1  Taunt. 
137  ;  and  see  Adlard  v.  Booth,  7  C.  &  P- 
108.  [Where  a  builder  has  entered  into 
an  entire  and  absolute  engagement  to  erect 
a  building  upon  the  land  of  another,  and 
in  the  progress  of  the  work  the  building  is 
destroyed  by  fire,  the  loss  falls  upon  the 
builder,  and  he  can  recover  nothing  for  the 
materials  found  or  labor  bestowed.  Adams 
u.  Nichols,  19  Pick.  275 ;  School  District 
No.  1  i).  Dauchy,  25  Conn.  530.  See 
Brumley  v.  Smith,  3  Ala.  (N.  S.)  123; 
Story  Bailm.  §  426  b ;  Lord  v.  Wheeler,  1 
Gray,  282.  So,  wherever  there  is  an  en- 
tire contract  for  a  particular  work  at  a 
stipulated  price,  and  a  casualty  occurs,  in- 
creasing the  labor,  and  cost  of  constructing 
the  same,  the  loss  must  fall  upon  him  who 
engages  to  do  the  work.  Boyle  v.  Agawam 
Canal  Co.  22  Pick.  381.  See  Clark  v. 
Franklin,  7  Leigh,  1 ;  Wilson  u.  Knott. 
3  Humph.  473.] 

(r)  14  Geo.  3,  c.  78. 

(s)  Stuart  V.  Smith,  7  Taunt.  158. 

(()  18  &  19  Vict.  c.  122. 

(u)  Stevens  v.  Gourley,  7  C.  B.  N.  S 
99. 

(w)  Parkes  v.  Great  Western  Railway 


Company,  3  Railw.  Cas.  17.     [See  Mc- 
Carren  v.  McNulty,  7  Gray,  139.] 

(x)  See  Milner  o.  Field,  5  Exch.  589. 
There  is  not  any  implied  agreement  in 
such  a  case,  by  the  party  for  whom  the 
work  was  done,  to  procure  the  required 
certificate.  Smith  u.  The  Mayor  &c.  of 
Harwich,  2  C.  B.  N.  S.  651.  Nor,  when 
buildings  are  erected  on  a  man's  own  land, 
under  an  agreement  to  pay  for  the  same 
on  receiving  the  architect's  certificate,  will 
the  mere  fact  of  his  taking  possession  of 
the  building  be  evidence  of  his  having 
waived  the  condition  as  to  the  certificate ; 
Munro  t).  Butt,  8  E.  &  B.  738.  But  equity 
would  relieve  in  such  a  case,  if  it  were 
shown  that  the  certificate  was  withheld  6y 
collusion  between  the  architect  or  engineer, 
and  the  party  for  whom  the  work  was 
done.  M'lntosh  v.  Great  Western  Railway 
Co.  18  L.  J.  C.  94  ;  19  lb.  374  ;  Scott  v. 
The  Corporation  of  Liverpool,  27  L.  J. 
C.  641.  And  in  such  a  case  he  would  also 
be  liable  at  law ;  Batterbury  v.  Vyse,  2  H. 
&  C.  42  ;  Clarke  «.  Watson,  18  C.  B.  N.  S. 
278.  [The  decision  of  engineers  or  archi- 
tect, in  such  cases,  is  binding  on  the  con- 
tractor in  all  cases  where  they  can  freely 
exercise  their  own  judgments.  Vander- 
werker  v.  Vermont  Central  R.  R.  Co.  27 
Vt.    130.      See   Culbertson    v.    Ellis,    6 
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merely  checking  the  builder's  charges,  and  sending  them  to  the 
party  who  employed  the  builder,  is  not  a  sufficient  certificate  to  en- 
title the  latter  to  sue  ;  although  no  objection  be  made  to  his  claim, 
on  this  ground,  until  the  trial.  («/) 

The  registered  owner  of  a  ship  is  not  liable  for  repairs  done 
thereto,  unless  they  were  done  upon  his  credit  ;  and,  although  the 
fact  of  ownership  may  afford  primd  facie  evidence  of  his  liability 
for  necessary  repairs ;  still  this  presumption  may  be  rebutted,  by 
proof  of  other  circumstances  showing  that,  in  fact,  no  credit  was 
given  to,  or  contract  made  with  him.  («) 

Where  A.  was  employed  by  B.,  to  devise  a  method  of  curving 
How  to  de-  metal  tubing  for  the  purpose  of  manufacturing  life- 
clare.  buoys,  of  which  B.  was  the  patentee  :  it  was  held,  that 

A.  might  recover  compensation  for  the  labor  and  skill,  and  also  for 
the  value  of  the  materials  employed  by  him  in  the  course  of  the 
work,  under  a  count  for  work,  labor,  and  materials,  (a)  But  a 
plaintiff  cannot  recover  for  materials,  on  the  count  for  work  and 
labor.  (6)  Nor  can  a  person  who  contracts  to  build  a  house,  or  to 
erect  any  other  fixture,  and  who  furnishes  both  materials  and  labor, 
recover  for  the  materials  on  the  count  for  goods  sold  and  delivered  ; 
although,  by  reason  of  a  deviation  from  the  original  plan,  the  con- 
tract was  superseded  as  to  price,  (c) 

7.  Counsel. 

The  employment  of  a  barrister  is  presumed  to  be  entirely  honor- 
ary, and  therefore  he  cannot  maintain  an  action  for  his  fees.  (<£) 

McLean,  248;  Laumany.Yonng,  31  Penn.  226;    Birkbeck   u.  Tucker,  2   Hall,  121; 

St.  R.  306  ;  Herrick  u.  Belknap's  Estate,  Ring  u.  Franklin,  2  Hall,  1 ;  Ingersoll  v. 

27  Vt.  673 ;   Barker  v.  Belknap's  Estate,  Van  Bokkelin,  7  Cowen,  670 ;  Thompson 

27  Vt.  700  ;  Messner  v.  Lancaster  Co.  23  c.  Hamilton,  12  Pick.  425  ;  Cutler  v.  Wiu- 

Penn.  St.  291  ;  Bell  J.  in  Smith  v.  Boston  sor,  6  Pick.  335.] 

&c.  R.  R.  36  N.  H.  491  et  seq.]  (a)  Grafton  v.  Arraltage,  2  C.  B.  336  ; 

(,y)  Morgan  v.  Birnie,  9  Bing.  672.  and  see  Lee  v.  Griffin,  1  B.  &  S.  272  ;  Clay 

{z)  See  Mitcheson  i,.  Oliver,  5  E.  &  B.  v.  Yates,  1  H.  &  N.  73. 

419  ;  Mackenzie  v.  Pooley,  11  Exch.  638 ;  (6)  Heath  v.  Preeland,  1   M.  &  W.  543. 

Myers  v.  Willis,   17   C.  B.  77  ;  Brodie  o.  (c)  Clark  v.  Bulmer,  U  M.  &  W.  243, 

Howard,  lb.  109  ;  Reeve  v.  Davis,  1  A.  &  250;  Tripp  v.  Armitage,  4  M.  &  W.  687, 

E.   312;    [Abbott  on    Shipp.    (ed.    1850)  693;  Cotterell  w.  Apsey,  6  Taunt.  322. 

34-58,  94,  and  notes;  3  Kent,  113-139;  (d)  3  Bl.   Com.   28;  2  Atk.   332;  per 

Colson  V.  Bonzey,  6  Greenl.  474  ;  Thomp-  Cur.  Poucher  v.  Norman,  3  B.  &  C.  744, 

son  V.   Snow,  4  Greenl.  264 ;    Emery  o.  745.     [As  a  general  rule  in  the  American 

Hersey,  4  Greenl.  507  ;  Winsor  v.  Cutts,  states,  all  lawyers   and  members  of  the 

7  Greenl.  261 ;  Higgins  v.  Packard,  2  Hall,  bar  are  entitled  to  recover  payment  for 
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And  a  promise  to  pay  money  to  counsel  for  his  advocacy,  whether 
made  before,  or  during,  or  after  the  Htigation,  is  not  binding,  (e) 
Nor  can  a  barrister  be  sued  for  the  recovery  of  a  fee,  paid  to  him 
with  a  brief  to  attend  at  a  trial  in  his  professional  character, 
although  he  neglected  to  attend  ;  (/)  or  for  unskilfulness  or  negli- 
gence in  drawing  or  settling  a  bill  in  chancery,  or  a  declaration  or 
other  proceeding  in  a  court  of  common  law.  (^) 

But  a  certificated  conveyancer  (K)  or  special  pleader,  not  at  the 
bar,  may  maintain  an  action  to  recover  compensation  for  his  profes- 
sional services. 

And  where  an  action  was  brought  by  a  barrister,  for  services 
rendered  by  him  as  returning  officer  on  an  election  of  guardians 
for  a  union,  and  an  express  contract  was  proved  for  remuneration 
at  so  much  per  day,  he  was  held  entitled  to  recover.  (i~) 

8.  PhyBicians. 

Before  the  passing  of  the  21  &  22  Vict.  c.  90,  a  physician,  or 
medical  practitioner  who  affected  to  be  a  physician,  had  no  remedy 
at  law  to  recover  his  fees,  (Je)  the  presumption  being  that  he  acted 
only  with  a  view  to  an  honorary  reward.  (J)  And  a  physician  who 
prepared  or  dispensed  his  own  medicines,  could  not  recover  for 
them  although  they  were  furnished  to  his  own  patients,  (m) 

But  a  physician  was  entitled  to  recover,  where  he  could  prove 

their  services  in  the  same  manner  as  other  tinent  to  the  matter  at  Issue.  Hodgson  v. 

persons.     See  Newman  v.  Washington,  Scarlett,  1  B.  &  Aid.  232  ;  per  Holroyd  J. 

Martin  &  Yerg.  79;  Wilson  v.  Burr,  25  Flint  u.  Pike,  4  B.  &  C.  473,  481. 
Wend.  386  ;  Stevens  v.  Adams,  23  Wend.         (A)  Poucher  v.  Norman,  3  B.  &  C.  744. 

57  ;    Brady  v.  Mayor  &c.  1   Sandf.  569  ;  In  Crammond  v.  Crouch,  3  C.  &  P.  77,  it 

Vilas  V.  Downer,  21  Vt.  419 ;    Wehb  v.  was  decided  by  Lord  Tenterden  C.  J.  that 

Browning,  14  Missou.  353  ;  Gray  !^.  Brack-  if  a  certificated  conveyancer  assume  the 

enridge,  2  Penn.  75 ;   Calvert  v.  Cox,  1  character  of  attorney  (he  not  being  one), 

Gill,  95.      It  is   the  general  regulation  and  obtain  employment  by  such  false  as- 

thronghont  the  United  States  to  combine  sumption,  and  charge  as  an  attorney,  he 

the  two  capacities  of  counsel  and  attorney,  cannot  recover  any  remuneration ;  not  even 

See  2  Greenl.  Ev.  §  144,  note  (4) ;  Heart  v.  for  moneys  paid  by  him  in  the  course  of 

Chipman,  2  Aik.  162.]  the  business. 

(e)  Kennedy  v.  Broun,  13  C.  B.  N.  S.        (i)  Egan  v.   Guardians  of  Kensington 

677.  Union,  3  Q.  B.  935,  note  (a). 

(/)  Turner  w.  Phillips,  Peake,  122.  (k)  Chorley  u.  Bolcott,  4  T.   E.  317; 

{g)  Fell  V.  Brown,  Peake,  96 ;  and  see  Lipscomhe  v.  Holmes,  2  Camp.  441. 
Swinfen  v.  Lord  Chelmsford,  5  H.  &  N.        (/)  Per  Cur.  Poucher  v.  Norman,  3  B, 

890.     An  action  does  not  lie  against  a  &  C.  745. 

barrister  for  words  spoken  by  him  in  the        (m)  Per  Best  C.  J.  Allison  v.  Haydon, 

course  of  his  speech,  and  which  were  per-  4  Bing.  619. 


836 


SUBJECT-MATTER  OF   CONTRACTS. 


that  there  was  an  actual  contract  for  his  remuneration,  (w)  Or  if 
he  acted  both  as  a  physician  and  as  a  surgeon,  he  could  recover  for 
services  rendered  in  the  latter  capacity,  although  not  for  those 
rendered  in  the  former,  (o) 

Since  the  passing  of  the  above  act,  however,  a  physician  who  is 
registered  thereunder,  and  who  is  not  prohibited  by  the  by-laws  of 
any  college  of  physicians  from  suing  for  his  fees,  can  recover  such 
fees  in  all  cases.  (  ^) 

9.  Printers. 

In  the  case  of  Poplett  v.  Stockdale,  (q)  Best  C.  J.  held  that 
the  plaintiff,  a  printer,  could  not  recover  any  compensation  for 
printing  for  the  defendant  "  The  Memoirs  of  Harriette  Wilson  ;  " 
it  being  a  work  of  a  grossly  immoral  and  libellous  nature,  (r) 
And,  on  the  other  hand,  if  a  printer,  after  he  has  printed  part  of  a 
work,  discover  that  it  contains  libellous  matter,  and  in  consequence 
thereof  refuses  to  complete  the  printing  of  the  work,  he  may  never- 
theless recover  for  so  much  as  he  has  actually  done,  (s) 

So  a  printer  cannot  recover  for  labor  or  materials  used  in  print- 
ing a  work,  unless  he  affix  his  name  to  it,  pursuant  to  the  statute.  (<) 


(n)  Veitch  v.  Russell,  3  Q.  B.  928. 

(o)  Battersby  u.  Lawrence,  Car.  &  M. 
277  ;  Little  v.  Oldaker,  lb.  370. 

(p)  Gibbon  v.  Bndd,  2  H.  &  C.  92. 
[Where  there  is  no  restraint  imposed  by 
statute,  physicians  and  surgeons,  in  the 
American  states,  have  the  same  right  as 
others  to  the  benefit  of  that  great  principle 
of  the  common  law,  that  when  services  are 
performed  on  request,  and  no  special  agree- 
ment is  made  In  reference  to  them,  the  law 
raises  an  implied  promise,  to  pay  so  much 
as  the  person  performing  them  deserves 
to  have,  and  an  action  lies  upon  such 
promise.  Hewitt  v.  Wilcox,  1  Met.  154; 
Towle  V.  Marrett,  3  Greenl.  22  ;  Bailey  v. 
Mogg,  4  Denio,  60;  Warren  v.  Saxby,  12 
Vt.  146  ;  Judah  v.  M'Namee,  3  Blackf. 
269  ;  M'Pherson  v.  Cheadell,  24  Wend.  15 ; 
M'Clallen  v.  Adams,  19  Pick.  333 ;  Mooney 
u.  Lloyd,  5  Serg.  &  R.  416.  A  physician 
may  support  his  demand  by  his  book  of 
original  entries  and  his  own  oath.  See  3 
Dane's  Abr.  322,  §  14  ;  Hewitt  v.  Wilcox, 
1  Met.  154  ;  Simmons  u.  Means,  8  Sm.  & 
M.  397  ;  Thompson  v.   Hazen,  25  Maine, 


104  ;  Smith  v.  Hyde,  19  Vt.  54.  See  Fisher 
V.  Townsend,  7  Yer.  146.  Physicians  and 
surgeons  are  entitled  to  recover  for  the 
services  of  their  students  in  attendance 
upon  their  patients.  Warring  v.  Monroe, 
(C.  P.)  4  Wend.  200.  In  some  states,  a 
license  from  some  designated  body  or  so- 
ciety has  been  made  necessary  to  the  right 
of  a  physician  to  recover  for  his  fees  and 
services ;  and  in  such  cases,  it  has  been 
held,  that  an  unlicensed  physician  cannot 
recover  for  medical  attendance,  though  he 
administers  medicines  for  which  he  has  ob- 
tained a  patent ;  Smith  v.  Tracy,  2  Hall, 
465  ;  Jordan  v.  Dayton,  4  Ohio,  294 ; 
Thompson  v.  Staats,  15  Wend.  395;  or 
uses  only  vegetable  remedies  of  domestic 
origin.  Bailey  u.  Mogg,  4  Denio,  60. 
See  Alcott  u.  Barber,  1  Wend.  526 ; 
"Apothecaries  and  Surgeons,"  and  notes. 

(?)  R.  &  M.  .337  ;  S.  C.  2  C.  &  P.  198. 

()•)  See  Gale  v.  Leckie,  2  Stark.  107. 

(s)  Clay  V.  Yates,  1  H.  &  N.  73. 

(t)  39  Geo.  3,  c.  79  ;  Bensley  v.  Bignold, 
5  B.  &  Aid.  335  ;  Marchant  v.  Evans,  8 
Taunt.  142. 
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Nor  can  he  recover  for  printing,  or  for  assisting  to  circulate  a 
periodical,  of  which  he  falsely  makes  affidavit  that  he  is  the  sole 
proprietor,  (m)  Nor  can  the  proprietor  of  a  newspaper  recover  for 
the  non-performance  of  a  contract  for  printing  such  paper,  before 
filing  the  requisite  affidavit,  (x) 

By  the  custom  of  trade,  a  printer  is  bound  to  complete  and  de- 
liver the  whole  work,  before  being  paid  for  printing  it.  (y)  And, 
therefore,  if  the  impression  be  destroyed  by  fire  whilst  on  the  prem- 
ises of  the  printer,  he  cannot  recover  anything,  although  a  part  has 
been  actually  delivered,  (s) 


10.   Servants. 

"  It    is  clearly  agreed,  that    if  a  person  retain  a  servant,  and 
agree  to  pay  him  so  much  by  the  day,  month,  or  year, 

T  1  ■  .  ,  Hiring  pre- 

the  servant  may  have   an   action  agamst  the  master  on   sumed  to  be 
the  contract,  or  against  his  executors ;  and  that  every 
such  retainer  will  be  presumed  to  be  in  consideration  of  wages,  (a) 
unless  the  contrary  appear."  (6) 

(«)  Stephens  v.  Robinson,  2  C.  &  J.  209. 

(x)  Houston  V.  Mills,  1  Moo.  &  Rob.  325. 

(y)  See  per  Mansfield  C.  J.  Gillett  v. 
Mawman,  1  Taunt.  137,  140. 

(z)  Adlard  v.  Booth,  7  C.  &  P.  108. 

(a)  [But  if  it  was  originally  understood 
by  the  parties  that  the  services  were  ren- 
dered gratuitously,  they  cannot  afterwards 
be  made  a  charge.  James  v.  O'Driscoll,  2 
Bay,  101.]  See  the  stat.  1  &  2  Will.  4,  c. 
37,  the  "Truck  Act,"  prohibiting  the 
payment,  in  certain  trades,  of  wages  in 
goods,  or  otherwise  than  in  cash.  Such 
payment  need  not  be  in  pursuance  of  a 
previous  contract.  Wilson  v.  Cookson,  13 
C.  B.  N.  S.  496.  Who  are  toorkmen  or 
laborers  within  this  act,  see  Riley  v.  War- 
den, 2  Exch.  59.  Who  is  an  "  artificer  " 
within  the  act ;  Sharman  v.  Sanders,  13 
C.  B.  166 ;  Bowers  «.  Lovekin,  6  E.  &  B. 
584;  Ingram  v.  Barnes,  7  E.  &  B.  115; 
Sleeman  v.  Barrett,  2  H.  &  C.  934.  What 
deductions  from  the  wages  of  a  workman 
are  not  within  the  act;  Chawner  v.  Cum- 
mings,  8  Q.  B.  311 ;  Archer  v.  James,  2 
B.  &  S.  61  ;  31  L.  J.  Q.  B.  153. 

(6)  Bac.  Abr.  Master  &  Servant  (H.), 
citing  Pinchon's  case,  9  Co.  88  a,  b  ;  Sands 
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u.  Leake,  2  Roll.  B.  269  ;  Davies  o.  Da- 
vies,  9  C.  &  P.  87  ;  [per  Storrs  J.  in  Ryan 
V.  Dayton,  25  Conn.  191.  A  distinction 
has  been  taken,  as  to  the  presumptions, 
between  cases  where  services  have  been 
rendered  by  strangers,  and  wherB  they  have 
been  rendered  by  near  relatives  residing  in 
the  same  family.  In  the  former  cases  the 
presumption  is  as  stated  in  the  text ;  while 
in  reference  to  the  latter,  it  has  been  held 
that  where  a  daughter  continues  to  reside 
in  her  father's  family  after  her  ago  of  ma- 
jority, the  same  as  before,  the  law  implies 
no  obligation  on  the  part  of  the  father  to 
pay  for  her  sewices.  Andrus  u.  Poster, 
17  Vt.  556.  So,  it  was  held  in  Ridgway 
u.  English,  2  N.  J.  409  ;  although  in  this 
case,  the  daughter  resided  in  her  father's 
family  four  years  after  she  came  of  age, 
and  after  the  death  of  her  mother,  and 
during  that  time  acted  as  housekeeper,  and 
the  father  said  to  third  persons,  after  the 
service  and  after  the  daughter's  marriage, 
that  "  she  had  never  been  paid,"  and  that 
"  he  meant  to  give  her  an  outfit,"  but 
there  was  no  evidence  of  a  special  contract, 
or  of  any  promise.  See  Munger  v.  Muu- 
ger,  33  N.  H.  581.     So,  it  has  been  held, 
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And  a  promise  by  the  servant  to  obey  the  lawful  and  reasonable 
Promise  im-  orders  of  his  master,  within  the  scope  of  the  services  con- 
plied  to  obey   tracted  for,  is  also  implied  by  law.  (e) 

reasonable  '  ■'  ^  i  •        • 

orders.  But  where  A.  covenants  with   B.,  to  serve  him  in  a 


in  the  case  of  a  son  :  Zerbe  v.  Miller,  1 6 
Penn.  St.  488 ;  Hertzog  o.  Hertzog,  29 
Penn.  St.  455 ;  Resex  v.  Johnson,  1 
Smith  (Ind.),  81  ;  Hosteller's  Appeal,  30 
Penn.  St.  473  ;  Bundy  v.  Hyde,  50  N.  H. 
122, 123  ;  Seavey  v.  SeaTey,37  N. H.  133  ; 
so,  in  the  case  of  a  son  in  law.  Lovet  v. 
Price,  Wright  (Ohio),  89;  Guenther  </. 
Birkicht,  22  Mis.  (1  Jones)  439.  The 
same  rule  applies  to  cases  where  the  per- 
son, from  whom  the  compensation  for  ser- 
vices is  claimed,  took  the  plaintiff  into  his 
family  when  she  was  a  child,  to  live  with 
him  until  she  should  come  of  age,  and  she 
continued  after  that  time  to  reside  in  his 
family,  he  standing  in  loco  parentis  to  her. 
Andrus  v.  Foster,  uhi  supra;  Davis  v. 
Goodnow,  27  Vt.  715.  If,  in  such  case, 
she  claims  pay,  it  is  incumbent  on  her  to 
show  that  the  services  were  performed 
under  such  circumstances  as  to  justify  an 
expectation  on  his  part  that  pecuniary 
compensation  would  be  required,  and  on 
her  part  that  it  would  be  made.  Andrus 
V.  Poster,  ubi  supra;  Pitch  v.  Peckham,  16 
Vt.  150;  Weir  v.  Weir,  3  B.  Mon.  647; 
Davis  V.  Goodnow,  27  Vt.  715  ;  MiUer  v. 
Miller,  16  111.  296;  Candor's  Appeal,  5 
Watts  &  S.  515.  Where  an  infant,  whilst 
out  of  place,  was  permitted  to  reside  with 
his  uncle,  and  during  such  time  was  pro- 
vided with  food  and  clothing,  and  worked 
in  the  same  way  as  the  children  of  the 
family,  it  was  held,  that  the  law  did  not 
imply  a  contract  to  pay  for  such  services 
of  the  infant.  Defrance  v.  Austin,  9  Barr, 
309.  If  a  step-father  voluntarily  assumes 
the  position  of  father  to  his  stepchildren, 
and  supports  them,  the  law  deems  them  to 
have  dealt  with  each  other  in  the  character 
of  parent  and  child,  and  not  as  strangers ; 
and   no  obligation  arises  out  of  this  pos- 


ture of  things,  on  the  part  of  the  father  to 
pay  them  for  their  services,  or  on  the  part 
of  the  children  to  pay  their  father  for  their 
support.  Sharp  v.  Cropsey,  1 1  Barb.  224 ; 
Lantz  V.  Prey,  14  Penn.  St.  201  ;  Williams 
u.  Hutchinson,  3  Comst.  312 ;  Guenther  v. 
Birkicht,  22  Mis.  (1  Jones)  439.  The 
same  rule  has  been  applied  to  other  classes 
of  relatives.  Bundy  v.  Hyde,  50  N.  H. 
116;  Wilcox  V.  Wilcox,  48  Barb.  329; 
Amery's  Appeal,  49  Penn.  St.  126.  See 
King  V.  Sow,  1  B.  &  Aid.  179  ;  House  u. 
House,  6  Ind.  60.  The  right  to  compen- 
sation for  services,  in  such  cases,  must 
depend  upon  the  circumstances  of  each, 
and  this  will  be  determined  by  the  jury. 
Guild  V.  Guild,  15  Pick.  130;  Fitch  v. 
Peckham,  16  Vt.  150;  Andrus  v.  Foster, 
17  Vt.  556;  Davis  v.  Goodnow,  27  Vt. 
715 ;  Spring  v.  Hulett,  104  Mass.  591  ; 
Harris  v.  Currier,  44  Vt.  468.  In  Guild 
V.  Guild,  ubi  supra,  a  distinction  was  sug- 
gested between  the  case  of  a  son,  laboring, 
after  age  in  the  service  of  his  father,  and 
that  of  a  daughter  continuing  to  reside 
and  perform  service  and  receive  protection 
and  support  in  her  father's  family,  and 
upon  the  presumption  for  or  against  a 
claim  for  compensation  in  the  latter  case, 
the  court  were  equally  divided,  and  no  de- 
cision was  had.  Where  it  is  understood, 
that  the  services  are  rendered  in  the  rela- 
tion of  master  and  servant,  and  not  in  that 
of  parent  and  child,  the  ordinary  rule  will 
of  course  apply.  Steel  v.  Steel,  12  Penn. 
St.  64.  So,  where  the  services  of  a  son 
are  performed  at  the  request  of  the  father, 
though  there  is  no  express  agreement,  the 
law  will  imply  a  promise.  Way  v.  Way, 
27  Vt.  625.  Where  a  parent  goes  to  live 
with  a  child,  it  has  been  held,  that  the  law 
will  imply  no  promise  on  the  part  of  the 


(c)  Per  Parke  B.  Turner  v.  Mason,  14 
M.  &  W.  112,  115;  per  Cur.  The  King  v. 
St.  John,  Devizes,  9  B.  &   C.  896,  901  ; 


[Shepley  C.  J.  in  Lawrence  v.  GuUifer,  38 
Maine,  533.] 
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certain  capacity  for  a  definite  time,  the  court  will  not,  from  this 
circumstance  merely,  imply  a  covenant  on  the  part  of  B.,    Contract  to 

A      •      1  •  I  -IT  •       •  \   employ  not 

to  retam  A.  in  his  employment  until  the  expiration  of  implied  from 

.-,      .   ^.  ,  ,v  contract  to 

that  time,  (d)  serve. 

Whether  or  not  a  contract  by  a  party,  to  remain  in  the  service  of 
his  employer  during  the  life  of  the  former,  is  valid,  may    Qum-e 
admit  of  some  doubt.     It  would  seem,  however,  that   whether  con- 

'  '  tract  for  life 

such  a  contract  is  not  illegal,  although  probably  but  slight   ™i'<i- 
damages  would  be  given  for  violating  so  improvident  a  bargain,  (e) 
It  appears  to  be  now  settled,  that  in  the  case  of  a  domestic  or 
menial  servant,  a  general  hiring,  —  that  is,  a  hiring  with-   Effect  of  a 
out  any  engagement  as  to  the  duration  of  the  service,  —   general  hir- 
will  be  construed  to  be  a  hiring  for  a  year  :  the  service   case  of  a 

.  '^  .  ■'  menial  ser- 

to  be  determined  by  a  month  s  warning,  or  by  payment   vice. 

of  a  month's  wages.  (/)     And  the  rule  is  the  same,  although  the 


< 

0 


parent  to  pay  for  boarding  and  necessaries 
fnrnished  by  the  child ;  and  that  with  ou 
an  express  promise  there  can  be  no  recov- 
ery in  such  a  case.  Linn  v.  Linn,  29  Penn. 
St.  369.  See  Commonwealth  v.  GrifiSth, 
2  Pick.  (2d  ed.)  19,  note  (1)  ;  Shaw  C. 
J.  In  re  Francisco,  9  Amer.  Jur.  49.] 
Where  a  slave,  before  Slavery  was  abol- 
ished, came  over  from  the  West  Indies, 
and  continued  in  the  service  of  his  mas- 
ter in  England,  it  was  held  he  was  not 
entitled  to  wages,  unless  there  had  been 
some  subsequent  express  contract  confer- 
ring a  right  to  them.  Alfred  v.  Marquis 
of  Fitzjames,  3  Esp.  3.  But  it  was  always 
considered  that  the  party  ceased  to  be  a 
slave  when  he  reached  England,  or  any 
part  of  the  British  dominions  in  which 
slavery  was  not  permitted.  Somerset's 
case,  11  State  T.  340;  20  Howell,  State 
T.  79  ;  Lofft,  1  ;  Forbes  v.  Cochrane,  2  B. 
&  C.  448. 

(d)  Aspdin  v.  Austin,  5  Q.  B.  671  ; 
Dunn  V.  Sayles,  lb.  685. 

(e)  See  1  Bl.  Com.  424,  and  note  3  of 
Mr.  Christian.  By  the  French  law,  "  On 
ne  pent  engager  ses  services  qu'k  temps, 
ou  pour  une  enterprise  determin^e ;  "  upon 
which  Rogron  observes,  "  On  n'a  pas  dCl 
pennettre  &  un  homme,  de  s'engager  a 
servir  toute  sa  vie  une  autre  personne. 


Lneparielle  stipulation  seraitnuUe;  car 
elle  est  contraire  a  la  liberty  individuelle." 
[A  contract  by  a  party  to  remain  in  the  ser- 
vice of  another,  daring  the  lifetime  of  the 
latter,  is  valid.  Canada  v.  Canada,  6  Gush 
15.] 

(/)  Per  Parke  B.  Turner  v.  Mason,  14 
M.  &  W.  112,  116 ;  Fawcett  v.  Cash,  5  B. 
&  Ad.  904,  907.  A  governess  is  not  within 
this  rule.  Todd  v.  Kerrick,  8  Exch.  151. 
But  a  person  who  is  engaged  by  a  gentle- 
man as  his  head  gardener,  and  who  lives  in 
a  house  within  the  gentleman's  grounds, 
is  a  domestic  servant,  within  the  meaning  of 
the  rule  above  stated.  Nowlan  v.  Ablett, 
2  Cr.,  M.  &  E.  54  ;  Johnson  v.  Blenk- 
insopp,  5  Jur.  870.  So  is  a  huntsman; 
NicoU  V.  Greaves,  17  C.  B.  N.  S.  27.  Ser- 
vants in  husbandry  are  frequently  hired  by 
the  year  from  Michaelmas;  and  this  is  an 
entire  hiring.  Spain  v.  Arnott,  2  Stark. 
257.  And  it  seems  to  be  now  settled,  that 
a  general  hiring  of  a  husbandry  servant  is 
a  yearly  hiring.  Lilley  v.  Elwin,  11  Q.  B. 
742  ;  12  Jur.  623  ;  Huttman  v.  Bulnois,  2 
C.  &  P.  511.  [It  does  not  appear  that  any 
such  rule,  in  regard  to  a  month's  warning 
or  payment  of  a  month's  wages,  exists 
to  any  considerable  extent,  if  at  all,  in  the 
American  states.  See  Blaisdell  v.  Lewis,  32 
Maine,  515.    Kegulations  have  sometimes 
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servant  be  hired  under  a  written  contract,  provided  it  contain  no 
evidence  of  an  intention  by  the  parties  to  exclude  such  rule.  (^) 

Accordingly,  it  has  been  held,  that  if  a  master  turn  away  his 
domestic  servant  without  such  previous  notice,  there  having  been 
no  fault  or  misconduct  on  the  part  of  the  servant,  he  is  entitled  to 
a  month's  wages,  although  there  was  no  express  contract  to  that 
eifect.  (A)     But  the  month's  wages  are  payable  in  such  a  case,  not 

been  adopted  in  establishments  where  a  his  employer  for  all  damages  caused  by 
great  number  of  hands  are  employed,  that  not  giving  the  notice,  which  may  be  de- 
the    operatives,   in    such    establishments,     ducted  from  the  amount  due  in  an  action 

by  the  operative  for  his  wages.  Hunt  v. 
Otis  Co.  supra.  A  knowledge  of  the  reg- 
ulation may  be  inferred  from  the  fact  of 
a  delivery  of  a  printed  copy  thereof  to  the 
person  to  be  affected  by  it.  Harmon  v. 
Salmon  Falls  Manuf  Co.  siqira.  But 
this  fact  would  not  be  conclusive  evidence 
of  knowledge.  Bradley  u.  Salmon  Falls 
Manuf  Co.  30  N.  H.  487.  See  Rice  v. 
Dwight  Manuf  Co.  2  Cush.  80.] 

{g)  Johnson  v.  Blenkinsopp,  5  Jur.  870. 
{h)  Eobinson  v.  Hindman,  3  Esp.  235  ; 
and  per  Cur.  Beeston  v.  CoUyer,  4  Bing. 
309  ;  sed  vide  1  Bl.  Cora.  425.  But  the 
reason  assigned  bv  the  learned  commenta- 
tor for  his  opinion,  seems  not  to  apply  to 
the  case  of  domestic  servanls.  See  per  Ab- 
bott C.  J.  Huttman  v.  Boulnois,  2  C.  &  P. 
511,  512.  [So,  in  general,  where  one  con- 
tracts to  employ  another  for  a  certain  time 
at  a  specified  consideration,  and  discharges 
him  without  cause  before  the  expiration 
of  the  time,  he  is  bound  to  pay  the  full 
amount  of  wages  for  the  whole  time. 
Stewart  v.  Walker,  14  Penn.  St.  293; 
Fowler  «.  Armour,  24  Ala.  194;  Pond  v. 
Wyman,  15  Missou.  175  ;  Jones  v.  Jones, 
2  Swan  (Tenn.),  605,  607,  per  Totten  J. ; 
Byrd  v.  Boyd,  4  McCord,  246.  This  was 
so  held,  where  one  was  employed  as  a 
superintendent  of  a  railroad  for  one  year, 
at  a  salary  of  $1,500,  and  was  discharged 
without  justifiable  cause  during  the  year, 
and  remained  without  employment  during 
the  residue  of  the  year  subsequent  to  the 
discharge,  having  given  notice  to  the  rail- 
road that  he  was  ready  to  continue  in  its 
service.  Costigan  v.  Mohawk  &  Hudson 
E.  E.  Co.  2  Denio,  609.     See  Davis   v. 


shall  give  ii  certain  number  of  days'  or 
weeks'  notice  of  intention  to  leave  before 
quitting  the  service,  under  penalty  or  for- 
feiture of  wages,  in  cases  of  non-compli- 
ance ;  and  such  regulations  have  been 
held  to  be  reasonable,  and  binding  upon 
the  operatives,  if  they  have  knowledge  of 
the  same  on  entering  the  establishment. 
Harmon  u.  Salmon  Falls  Manuf.  Co.  35 
Maine,  447  ;  Hunt  v.  Otis  Co.  4  Met.  464, 
467.  And  they  will  be  considered  as  hav- 
ing assented  to  such  a  regulation,  although 
they  may  not  have  signed  it.  Harmon  v. 
Salmon  Falls  Manuf.  Co.  supra.  In  a 
case  where  an  operative  entered  an  estab- 
lishment having  such  a  regulation,  it  was 
held,  that  if  he  would  rely  upon  having 
left  the  service  by  the  employer's  consent, 
or  upon  having  fulfilled  the  term  for 
which  he  had  contracted  to  labor,  the  bur- 
den of  proof  is  upon  him.  Harmon  u. 
Salmon  Falls  Manuf  Co.  supra.  Where, 
however,  the  regulation  requires  only  that 
the  operatives  shall  give  previous  notice  of 
their  intention  to  quit,  and  does  not  pro- 
vide for  a  forfeiture  of  wages,  they  do  not 
forfeit  their  wages  by  quitting  the  service, 
without  giving  such  notice.  Nor  does  the 
employment  and  service  of  an  operative, 
under  such  a  regulation  known  to  him, 
constitute  a  special  contract  for  specific 
labor  for  a  definite  period  of  time,  the 
completion  of  which  on  the  part  of  the 
operative,  is  necessary  to  give  him  a  right 
to  recover  for  the  services  actually  per- 
formed. It  is  not  a  contract  for  a  specific 
work,  nor  an  agreement  to  labor  for  a 
specific  time  for  an  agreed  sura.  But  the 
operative,  in  such  case,  would  be  liable  to 
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for  the  by-gone  services,  but  for  the  improper  dismissal  of  the  ser- 
vant ;  and,  therefore,  they  cannot  be  recovered  under  the  common 
count  for  work  and  labor,  (i) 

With  regard,  however,  to  cases  other  than  those  of  domestic  or 
menial  servants,  —  although  it  would  appear  that  a  gen-  E^ie  in  other 
eral  hiring,  if  unexplained,  will  be  taken  to  have  been  a  '^''^®'' 
hiring  for  a  year,  (A)  —  still  there  is  no  inflexible  rule  of  law,  that 
a  general  hiring  is  a  hiring  for  a  year ;  and  the  question  must, 
therefore,  be  considered  in  connection  with  the  circumstances  of 
each  particular  case.  (J) 

Thus,  the  fact  of  the  servant's  wages  having  been  paid  at  shorter 
intervals  than  a  year,  may  rebut  the  presumption  of  a  yearly  hir- 
ing, (wj) 

So,  if  there  be  a  usage  in  the  particular  trade,  as  to  the  time  or 
manner  of  putting  an  end  to  a  general  hiring,  such  usage    usage  of 
will  be  taken,  in  the  absence  of  evidence  to  the  con-         **■ 
trary,  to  form  part  of  the  contract  between  the  parties,  (n) 

The  case  of  Beeston  v.  Collyer  (o)  is  usually  referred  to  as  an 
authority  that,  if  there  be  no  evidence  to  the  contrary, 
the  general  engagement  of  a  clerk  will  be  deemed  to  be 
a  yearly  hiring.  But  in  a  late  case  in  the  court  of  exchequer,  it 
was  said,  by  Pollock  C.  B.,  that  from  much  experience  of  juries, 
he  had  come  to  the  conclusion,  that  the  general  hiring  of  a  clerk 
was  not  usually  a  liiring  for  a  year,  but  rather  a  hiring  determina- 
ble by  three  months' notice,  (p)  And  the  other  members  of- the 
court  appear  to  have  agreed  in  this  opinion. 

So  where  a  party  is  engaged,  not  as  a  clerk  or  servant,  but  as  a 
commission  agent,  and,  by  the  terms  of  the  engagement,  he  is  to 
receive  for  his  commission  at  the  rate  of  a  certain  sum  per  quar- 
ter; this  is  not  even  primd  facie  evidence  of  a  quarterly  hir- 
ing, (y) 

And   in    all   cases   of    contracts    between    master  and    servant. 


Ayres,  9  Ala.  292 ;   Miller   v.  Goddard,  (m)  Per  Cresswell  J.  Baxter  v.  Nurse, 

34  Maine,  102  ;  Little  v.  Mercer,  9  Missou.  6  M.  &  G.  935, 941. 

218  ;  St.  Louis  v.  McDonald,  10  Missou.  (n)  Metzner  v.  Bolton,  9  Exch.  518. 

609.]  (o)  4   Bing.  309 ;   and  see  Huttman  v. 

{i)  FewingSD.  Tisdal,  1  Exch.  295.  Boulnois,  2  C.  &P.  510. 

{k)  Per  Parke  B.  Bayley  v.  Rimmell,  1  (p)  Eairman  v.  Oakford,  5  H.  &  N.  635. 

M.  &  W.  506,  507.  (q)  See  Butterfield  v.  Marler,  3  C.  &  K. 

(/)  Baxter  v.  Nurse,  6  M.  &  G.   935 ;  163. 
and  see  Down  v.  Pinto,  9  Exch.  327. 
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the  death  of  either  party  dissolves  the  contract,  unless 

solved  by        there  be  a  stipulation,  express  or  implied,  to  the  con- 
death.  .  , 
trary.  (r) 

A  contract  for  the  hire  and  service  of  an  agent,  clerk,  or  ser- 
Whenthe  vant  need  not  be  in  writing,  unless,  by  the  terms  of  the 
Mrin^shouid  bargain,  the  employment  is  to  extend  beyond  a  year ; 
be  in  writing,  jjj  which  case  a  written  agreement  is  necessary,  under 
the  4th  section  of  the  statute  of  frauds,  29  Car.  2,  c.  3.  (s)  But  a 
contract  of  hiring  for  a  year,  or  from  which  a  yearly  hiring  may 
be  implied,  need  not  be  reduced  into  writing ;  (t)  [unless  the  term 
of  service  is  to  commence  at  a  period  subsequent  to  the  date  of  the 
hiring.]  (i^) 

So  where  the  agreement  is  in  writing,  the  consideration  for  the 
servant's  promise  to  remain  in  the  master's  employ  should  appear 
on  the  face  thereof.  And  a  written  promise  by  a  party  "  to  remain 
with  the  plaintiff  for  two  years,  for  the  purpose  of  learning  his 
business,"  was  held  to  be  invalid  for  want  of  mutuality  ;  it  not  ap- 
pearing from  the  memorandum,  that  the  plaintiflf  was  bound  to 
retain  or  teach  the  defendant,  during  any  part  of  that  period,  (u) 

But  this  need  not  be  expressly  stated  on  the  face  of  the  memo- 
randum ;  for  if  it  appear  by  reasonable  intendment  therefrom,  that 
will  be  sufficient,  (a;) 

(r)  Farrow  v.  Wilson,  L.  Rep.  4  C.  P.  (()  Beeston  v.  CoUyer,  4  Bing.  309. 

744.  (*!)  [An  oral  contract,  which  bound  a 

(s)  Dobson   V.    CoUis,    1  H.  &  N.  81  ;  party  to  labor  for  one  year,  to  commence 

Bracegirdle  v.  Heald,  1  B.  &  Aid.  722.   [A  at  a  future  day,  two  or  three  days  after  the 

parol  contract  that  the   son   of  A.  shall  making  of   the  contract,  was  held  to  be 

serve  B.  for  the  term  of  four  years,  is  void  within  the  statute.     King  v.  "Welcome,  5 

under  the   statute  of  frauds,   as  being  a  Gray,   41  ;    Comes  v.  Lamson,  16   Conn, 

contract  not   to   be   performed   within   a  246;  Terry  t;.  Brown,  25  Conn.  395.    But 

year.     And  the  operation  of  the  statute  is  where  the  plaintiff  and  defendant  entered 

not  avoided  by  a  service  of  a  few  months  into   a   contract,   by   which   the    plaintiff 

under  the  contract.     Squire  v.  Whipple,  1  agreed  to  labor  for  the  defendant  for  one 

Vt.  69  ;   Tuttle  v.  Swett,  31  Maine,  555  ;  year,  but  without  fixing  any  definite  time 

Hill  V.  Hooper,  1   Gray,  131.     See  Drum-  for  the  labor  to  commence,  it  was  held  that 

mond  V.  Burrcll,  13  Wend.  307;   Herrin  the  contract  was  not  within  the  statute,  for 

V.  Butters,  20  JIuine,  119  ;  Pitcher  v.  Wil-  the  plaintiff  had  a  right  to  commence  im- 

son,  5  Missou.  46.     The  fact  that  payment  mediately.     Eussell   v.  Slade,    12    Conn, 

for   the  services   is  to   be  made  in  semi-  455.] 

annual   instalments,  does    not   avoid  the  (u)  Pilkington   v.    Scott,  15   M.   &  W. 

operation  of  the  statute.     Hill  v.  Hooper,  657  ;    Sykes   v.  Dixon,  9  A.   &  E.   693  ; 

ubi  supra.    See  Giraud  w.  Richmond,  2  M.,  Hartley   v.   Cummings,  2   C.   &  K.   433; 

G.  &  S.  835  ;    Drummond  v.  Burrell,  13  Lees  v.  Whitcomb,  5  Bing.  34. 

Wend.  307.]  {x)  Reg.  u.  Welch,  2  B.  &  B.  357. 
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Where  the  hiring  is  for  a  year,  and  so  from  year  to  year  so  long 
as  the  parties  respectively  please,  it  can  be  determined  to  what  no- 
only  by  reasonable  notice,  expiring  at  the  end  of  some  a'servanUs^ 
year  of  the  service,  (y)  And  where  the  engagement  '='">"«'i- 
was  "  for  twelve  months  certain,"  and  to  "continue  from  time  to 
time,  until  three  months'  notice  in  writing  be  given  by  either 
party,  to  determine  the  same  ;  "  it  was  held,  that  it  might  be  put 
an  end  to  at  the  expiration  of  the  first  year  by  giving  three  months' 
previous  notice.  (2) 

But  if  a  servant  wilfully  disobey  any  lawful  order  of  his  master ; 
or  unlawfully  absent  himself  from  his  work  ;  or  if  he  be  when  he 
guilty  of  moral  misconduct,  or  habitual  neglect ;  (a)  or  Sfs^ed^wia- 
if  he  engage  to  render  any  particular  service,  and  prove  ""'  notice. 
to  be  incompetent,  (J)  or  refuse  or  neglect  to  render  it,  (c)  he  may 
be  discharged  without  warning,  before  the  expiration  of  the  period 
for  which  he  was  hired ;  and  he  is  not  entitled  to  any  wages  from 
the  day  he  is  so  discharged,  if  they  had  not  then  accrued  due.  (ci) 


{y)  Williams  v.  Byrne,  7  A.  &  E.  177. 
(z)  Brown  v.  Symons,  8  C.  B.  N.  S. 
208. 

(a)  Turner  v.  Mason,  14  M.  &  W.  112, 
116  ;  Amor  u.  Fearon,  9  A.  &  E.  548; 
Lilley  v.  Elwin,  11  Q.  B.  742;  12  Jur. 
623,  626;  Callo  v.  Brouncker,  4  C.  &  P. 
518  ;  Spain  v.  Amott,  2  Stark.  257.  See, 
also.  Smith  v.  Thompson,  8  C.  B.  44 ; 
Turner  v.  Eobinson,  5  B.  &  Ad.  789 ; 
Baillie  v.  Kell,  6  Scott,  379  ;  Lacy  v.  Os- 
baldiston,  8  C.  &  P.  80. 

(b)  Harmer  v.  Cornelius,  5  C.  B.  N.  S. 
236. 

(c)  See  Lomax  u.  Arding,  10  Exch. 
734. 

(d)  Robinson  v.  Hindman,  3  Esp.  235  ; 
Spain  V.  Arnott,  2  Stark.  256  ;  Gandell  v. 
Pontigny,  4   Camp.  375 ;  S.   C.  1    Stark. 

198;  Atkin  v.  Acton,  4  C.  &  P.  208.  In 
Crawford  v.  Eeid,  1  Show.  Par.  C.  124, 
it  was  held,  that  if  a  principal  gardener 
absent  himself  for  four  days  upon  an  un- 
founded pretence,  he  may  be  immediately 
discharged,  though  engaged  for  a  fixed 
period.  If  a  female  servant  become  preg- 
nant, she  may  be  dismissed  at  once.  Calde- 
cot,  11,  14.  As  to  the  jurisdiction  of 
justices,  see  Burns  J.  tit.  Servants  ;   Lan- 


caster V.  Greares,  9  B.  &  C.  628.  A  game- 
keeper or  bailiff  may  be  dismissed  for  mis- 
conduct, and  expelled  from  a  house  of  his 
employer,  which  he  occupied  as  a  servant. 
Anon.  Moore,  8,  9;  Curtis's  case,  Litt. 
Rep.  139;  Bertie  v.  Beaumont,  16  East, 
33.  But  where  an  apprentice  is  bound  in 
the  usual  form,  he  cannot  be  discharged 
for  misconduct.  Phillips  v.  Clift,  4  H.  & 
N.  168  ;  Winstone  v.  Linn,  1  B.  &  C.  460. 
[It  was  said  by  Totten  J.  in  Jones  v.  Jones, 
2  Swan  (Tenn.),  605,  608,  to  be  sufficient 
cause  for  discharging  an  overseer  from  a 
plantation,  "  if  he  be  guilty  of  cruelty  to 
the  slaves  under  his  care  and  protection, 
or  of  bad  and  indiscreet  management  in 
their  government  and  control,  or  if  he  be 
unskilful  and  improvident  in  the  manage- 
ment of  the  farm  and  interests  under  his 
charge."  A  servant  may  be  dismissed  who 
assaults  his  master's  servant  maid,  with 
intent  to  commit  a  rape  upon  her.  Atkin 
o.  Acton,  4  C.  &  P.  208.  The  use  of 
abusive  language  to  the  employer  is  suffi- 
cient ground  of  discharge.  Byrd  v.  Boyd, 
4  McCord,  246,  So,  u,  course  of  conduct 
which  materially  injures  tlie  employer's 
business,  or  such  as  is  inconsistent  with 
the  relation  of  the  parties  as  master  and 
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[It  seems  now  to  be  well  established  by  a  long  series  of  decisions 
Contract  to  both  in  England  and  in  the  United  States,  that  if  the 
sp^cifirf  ^  contract  of  the  servant  to  labor,  be  for  a  specified  period 
time.  Qf  tinne,  and  payment  is  to  be  made,  either  expressly  or 

by  implication  of  law,  (t^i)  at  the  end  of  the  period,  and  the  ser- 
vant leaves  the  service  of  his  master  improperly  and  without  suffi- 
cient cause,  (^d^)  before  the  expiration  of  that  time,  he  can  recover 
no  compensation  for  his  services,  either  on  the  contract  or  on  a 
quantum  meruit,  (d?^ 


servant.      Lacy  u.  Osbaldiston,  8  C.  &  P. 
80 ;  Singer  v.  McCormick,  4  W.  &  S.  265.] 

(rfi)  [In  a  case  where  the  contract  was 
for  seven  months,  at  twelve  dollars  per 
month,  Hubbard  J.  said  :  "  There  is  no 
time  fixed  for  the  payment,  and  the  law 
therefore  fixes  the  time,  and  that  is,  in  a 
case  lilie  this,  the  period  when  the  service 
is  performed.  It  is  one  bargain;  perform- 
ance on  one  part  and  payment  on  the 
other ;  and  not  part  performance  and  full 
payment  for  the  part  performed."  Davis 
V.  Maxwell,  12  Met.  286,  290;  Beach  u. 
MuUin,  .5  Vrooni  (N.  J.),  .343.] 

[d')  [It  is  not  a  sufficient  cause  for  aban- 
doning a  contract  to  labor  for  a  specified 
period,  that  the  party  employed  was  put 
upon  work  not  contemplated  at  the  time 
the  contract  was  made,  with  his  own  con- 
,sent;  Jlullen  v.  Gilkinson,  19  Vt.  503;  or 
without  objection  made  by  him.  Hair  v. 
Bell,  6  Vt.  35.  See  Decamp  v.  Stevens,  4 
Blackf  24.  The  use  of  harsh  language  by 
the  employer  is  not  a  sufficient  cause  to 
entitle  the  laborer  to  abandon  his  con- 
tract. Forsyth  v.  Hastings,  27  Vt.  646.  A 
hired  girl,  who  had  contracted  to  labor  for 
a  specified  term  at  a  price  agreed  upon, 
and  who  had  left  the  service  of  her  em- 
ployer previous  to  the  expiration  of  the 
term,  was  yet  allowed  to  recover  for  the 
labor  actually  performed  by  her,  where  it 
appeared  that  she  left  in  consequence  of 
rudeness  and  improper  conduct  towards 
her  by  a  member  of  another  family  resid- 
ing in  the  same  house,  although  it  appeared 
that  her  employer  had  no  control  over  the 
other  family,  and  that  the  two  families 
were  as  distinct  as  they  could  be  while 


occupying  the  same  house.    Patterson  v. 
Gage,  23  Vt.  558.] 

(d^)  [Such  is  the  rule  in  England.  The 
cases  will  be  found  cited  in  Smith's  note 
to  Cutter  V.  Powell,  6  T.  R.  320;  in  2 
Smith  Lead.  Cas.  1  et  seq.  ;  Huttman  v. 
Boulnois,  2  C.  &  P.  510;  Appleby  w. 
Dods,  8  East,  300.  So  in  Massachusetts. 
Stark  V.  Parker,  2  Pick.  276  ;  Olmstead  v. 
Beale,  19  Pick.  52S  ;  Hunt  u.  Otis  Manuf 
Co.  4  Met.  265  ;  Davis  u.  Maxwell,  12 
Met.  286  ;  Rice  «.  Dwight  Manuf  Co.  2 
Gush.  80.  So  in  Maine.  Miller  v.  God- 
dard,  34  Maine,  102.  So  in  Vermont. 
Philbrook  v.  Belknap,  6  Vt.  333 ;  St. 
Albans  Steamboat  Co.  v.  Williams,  8  Vt. 
54 ;  Hair  !•.  Bell,  6  Vt.  35 ;  Mullen  u. 
Gilkinson,  19  Vt.  503  ;  Winn  u.  South- 
gate,  17  Vt.  355  ;  Mack  v.  Bragg,  30  Vt. 
571.  So  in  New  York.  Lan try  y.  Parks, 
8  Cowen,  63  ;  Marsh  v.  Rulc^son,  1  Wend. 
514;  Monell  v.  Burns,  4  Denio,  121.  So 
in  Illinois.  Eldridge  v.  Rowe,  2  Gilman,  91. 
So  in  Alabama.  Wright  v.  Turner,  1 
Stewart,  29.  See,  also,  Byrd  v.  Boyd,  4 
McCord,  246 ;  Shaw  v.  Turnpike  Co.  2 
Penn.  454 ;  M'Clure  v.  Pyatt,  4  Mc- 
Cord, 26 ;  Rounds  u.  Baxter,  4  Greenl. 
454,  458  ;  M'Millan  v.  Vanderlip,  12  John. 
165  ;  Thorpe  v.  White,  13  John.  58  ;  2 
Dane  Abr.  314,  sec.  7.  So  in  Missouri. 
Schnerr  v.  Lemp,  19  Missou.  (4  Bennett) 
40.  So  in  California.  Hutchinson  v.  Wet- 
more,  2  Cal.  310.  A  school-teacher  who 
contracts  to  teach  for  a  definite  term,  and 
leaves  before  that  term  is  finished  without 
excuse,  cannot  recover  anything  for  his 
part  performance.  Clark  v.  School  Dis- 
trict, Pawlet,  29  Vt.  217.     The  current  of 
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So,  if  the  contract  is  for  a  specified  time,  and  payments  are  to  be 

made  at  intervals  by  instalments ;  as,  if  the  contract  is  ^    ,    , , 

•'  '        '  Contract  for 

for  a  year's  service,  payments  to  be  made  quarterly,  or  specified 

monthly,  or  at  any  other  fixed  period ;  and  the  servant  payments  by 

'    1       ,  "     .,  ,  1      •  ,1  p  instalments. 

improperly  leaves  the    master  durmg   the  currency  or 


these  decisions  runs  so  strong,  that  it  is 
perhaps  impossible  successfully  to  stem  it; 
yet  it  is  manifest,  that  cases  may  occur, 
and  are  very  likely  to  occur,  where  the 
rule  stated  in  the  text  would  operate  quite 
harshly  and  unequally.  As,  wjiere  it  ap- 
peared that  a  party  had  worked  several 
months  under  a  contract  to  labor  for  a 
given  period,  but  left  the  service  without 
sufficient  cause  before  the  termination  of 
that  period,  it  was  held  that  he  could  not 
recover  for  what  he  had  done,  although 
within  a  few  days  he  returned  and  offered 
to  fulfil  his  contract,  the  employer  refusing 
to  receive  him.  Lantry  v.  Parks,  8  Cowen, 
6.3.  And  it  is  difficult  to  discover  a  reason, 
emanating  from  any  principle  of  equality 
or  justice,  for  holding  that  a  servant  who 
has  been  wrongfully  dismissed  by  his  mas- 
ter, before  his  term  of  service  has  expired, 
shall  bo  held  to  allow  for  other  eligible  em- 
ployment he  might  obtain  during  the  resi- 
due of  his  term,  which  would  not,  on  the 
other  hand,  require  that  the  master,  when 
the  servant  has  wrongfully  deserted  his 
service,  should  procure  the  services  of  an- 
other servant  to  fulfil  the  same  employ- 
ment, and  then  allow  to  the  former  the 
amount  agreed  to  be  paid,  after  deducting 
therefrom  the  wages  paid  to  the  latter,  and 
any  damages  and  trouble  suiFered  in  con- 
sequence of  the  change  of  servants  and 
procurement  of  a  substitute.  In  Britton 
V.  Turner,  6  N.  H.  481,  Parker  J.  speaking 
in  opposition  to  the  rule  established  by  the 
above  decisions,  said  :  "  That  such  rule  in 
its  operation  may  be  very  unequal,  not  to 
say  unjust,  is  apparent.  A  party  who 
contracts  to  perform  certain  specified  labor, 
and  who  breaks  his  contract  in  the  first 
instance,  without  any  attempt  to  perform 
it,  can  only  be  made  liable  to  pay  the 
damages,  which  the  others  party  has  sus- 
tained by  reason  of  such  non-performance, 


which  in  many  instances  maybe  trifling  — 
whereas  a  party  who  in  good  faith  has 
entered  upon  the  performance  of  his  con- 
tract, and  nearly  completed  it,,  and  then 
abandoned  the  further  performance,  —  al- 
though the  other  party  has  had  the  full 
benefit  of  all  that  has  been  done,  and  has 
perhaps  sustained  no  actual  damage —  is 
in  fact  subjected  to  a  loss  of  all  which  has 
been  performed,  in  the  nature  of  damages 
for  the  non-fulfilment  of  the  remainder, 
upon  the  technical  rule  that  the  contract 
must  be  fully  performed  in  order  to  a  re- 
covery of  any  part  of  the  compensation. 
By  the  operation  of  this  rule,  then,  the 
party  who  attempts  "performance  maybe 
placed  in  a  much  worse  situation  than  he 
who  wholly  disregards ,  his  contract,  and 
the  other  party  may  receive  much  more  by 
the  breach  of  the  contract,  than  the  injury 
which  he  has  sustained  by  such  breach, 
and  more  than  he  could  be  entitled  to  were 
he  seeking  to  recover  damages  by  an 
action.  The  case  before  us  presents  an 
illustration.  Had  the  plaintiff  in  this  case 
never  entered  upon  the  performance  of  his 
contract,  the  damage  could  not  probably 
have  been  greater  than  some  small  expense 
and  trouble  incurred  in  procuring  another 
to  do  the  labor  which  he  had  contracted  to 
perform.  But  having  entered  upon  the 
performance,  and  labored  nine  and  a  half 
months,  the  value  of  which  labor  to  the 
defendant  as  found  by  the  jury  is  $95,  if 
the  defendant  can  succeed  in  this  defence, 
he  in  fact  receives  nearly  five  sixths  of  the 
value  of  a  whole  year's  labor,  by  reason  of 
the  breach  of  contract  by  the  plaintiff;  a 
sum  not  only  utterly  disproportionate  to 
any  probable,  not  to  say  any  possible 
damage  which  could  have  resulted  from 
the  neglect  of  the  plaintiff  to  continue  the 
remaining  two  and  a  half  months,  but 
altogether  beyond  any  damage  which  could 
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such  quarterly,   monthly,  or   other  period,  he    is  not    entitled    to 


have  been  recovered  by  the  defendant,  had 
the  plaintiff  done  nothing  towards  the  ful- 
filment of  his  contract."  The  learned 
judge  then  referred  to  Lantry  v.  Parks, 
supra,  as  another  illustration  of  the  harsh- 
ness of  the  rule ;  and,  after  citing  and 
commenting  upon  the  decisions  in  relation 
to  other  classes  of  contracts,  where  parties 
have  been  allowed  to  recover  for  partial 
performance,  although  they  have  failed  to 
fulfil  the  entire  contracts,  he  adds  :  "In 
fact  we  think  the  technical  reasoning,  that 
the  performance  of  the  whole  labor  is  a 
condition  precedent,  and  the  right  to  re- 
cover anything  dependent  upon  it  —  that 
the  contract  being  entire  there  can  be  no 
apportionment  —  and  that  there  being  an 
express  contract  no  other  can  be  implied, 
even  upon  tljc  subsequent  performance  of 
service —  is  not  properly  applicable  to  this 
species  of  contract,  where  a  beneficial  ser- 
vice has  been  actually  performed.  Where 
a  beneficial  service  has  been  performed 
and  received,  therefore,  under  contracts 
of  this  kind,  the  mutual  agreements  can- 
not be  considered  as  going  to  the  whole 
of  the  consideration,  so  as  to  make  them 
mutual  conditions,  the  one  precedent  to 
the  other,  without  a  specific  proviso  to  that 
effect.  It  is  easy,  if  parties  choose,  to  pro- 
vide by  an  express  agreement  that  noth- 
ing shall  be  earned  if  the  laborer  leaves 
his  employer  without  having  performed 
the  whole  service  contemplated,  and  then 
there  can  be  no  pretence  for  a  recovery,  if 
he  voluntarily  deserts  the  service  before 
the  expiration  of  the  time.  Tlie  amount, 
however,  for  which  the  employer  ouglit  to 
be  charged,  where  the  laborer  abandons  his 
contract,  is  only  the  reasonable  worth  or 
the  amount  of  advantage  he  receives  upon 
the  whole  transaction,  and,  in  estimating 
the  value  of  the  labor,  the  contract  price 
for  the  service  cannot  be  exceeded."  This 
decision  has  been  followed  in  subsequent 
cases  in  New  Hampshire.  See  Elliot  u. 
Heath,  14  N.  H.  1,31  ;  Laton  v.  King,  19 
N.  H.  280.  In  Davis  w.  Barrington,  30  N. 
H.  529,  the  case  of  Britton  v.  Turner  was 
referred  to,  and  Woods  C.  J.,  after  stating 


the  objections  to  the  rule  adopted  in  it,  in 
conclusion,  said :  "  We,  on  the  whole,  are 
not  inclined  to  disturb  the  doctrines  of 
that  case,  but  to  adopt  and  apply  them." 
See,  also,  Page  v.  Marsh,  30  N.  H.  305, 
308.  The  case  of  Britton  v.  Turner  has 
been  frequently  cited  in  the  courts  of  other 
states,  and  in  various  text  books,  some- 
times in  the  former  and  generally  in  the 
latter  with  apparent  approval.  See  Fenton 
V.  Clark,  U  Vt.  560;  Oilman  v.  Hall,  11 
Vt.  510;  Blood  d.  Enos,  12  Vt.  625;  2 
Smith  Lead.  Cas.  21,  note  of  American 
editor  to  Cutter  v.  Powell.  But  it  has  not 
been  Jielded  to  as  an  authority,  and  the 
courts  of  other  states  in  cases  since  decided, 
have  sustained  the  doctrine  of  their  for- 
mer decisions.  See  Miller  !'.  Goddard,  34 
Maine,  102;  Olmstcad  v.  Beale,  19  Pick. 
528,  529 ;  Eldridge  o.  Rowe,  2  Oilman,  91 ; 
Davis  V.  Maxwell,  12  Met.  286.  If  one 
enters  into  the  service  of  another,  under  a 
special  contract  to  labor  for  a  specified 
period,  and  leaves  before  the  end  of  the 
term,  so  that  he  cannot  recover  of  his  em- 
ployer for  the  services  performed,  and  the 
employer  then  promises  the  party  em- 
ployed to  pay  him  for  the  services  per- 
formed upon  the  performance  of  any 
additional  service,  however  slight,  or  the 
doing  of  some  act  by  the  party  employed 
to  his  personal  inconvenience,  though  of 
no  value  to  the  employer,  and  such  service 
is  rendered  or  the  act  done,  this  will  so  far 
operate  as  a  waiver  of  the  original  contract, 
that  an  action  may  be  sustained  by  the 
party  employed  for  the  labor  performed 
under  it.  Rice  v.  The  Dwight  Manuf.  Co. 
2  Cush.  80.  See,  also,  Seaver  v.  Morse,  20 
Vt.  620;  Thorpe  v.  White,  13  John.  53. 
Whether  such  promise  by  the  employer 
without  any  such  consideration  would  not 
be  binding,  see  Seaver  o.  Morse,  20  Vt. 
620.  If  the  employer  has  given  the  laborer 
a  note,  before  the  period  of  service  under 
a  special  contract  has  expired,  for  the 
amount  of  wages  already  earned,  he  can- 
not defend  against  the  note  on  the  ground 
that  the  laborer  left  his  service  before  the 
termination  of  the  time  stipulated  in  tha 
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wages  for  any  part  thereof,  even  to  the  day  he  quits,  (c?*)     Still, 
when,  by  performance  of  the  service  for  the  quarterly,  monthly,  or 


contract.  Thorpe  v.  White,  13  John.  53. 
So,  where  money  has  been  paid,  in  such 
case,  it  cannot  be  recovered  back.  Lord 
V.  Belknap,  1  Cush.  279.] 

(d')  [Huttman  v.  Boulnois,  2  C.  &  P. 
510.  In  White  ti.  Atkins,  8  Cush.  367,  it 
was  decided  that  one,  who  agrees  to  work 
for  another  a  year  for  a  certain  sum  named, 
payable  monthly,  if  the  former  wishes, 
may,  at  any  time  during  the  year,  demand 
payment  of  the  wages  due  him  for  the 
entire  months  then  elapsed ;  and  his  right 
to  monthly  payment  is  not  waived  by 
neglecting  to  demand  the  same  monthly. 
In  this  case  Shaw  C.  J.  said :  "  The  same 
contract  may  embrace  some  stipulations 
that  are  dependent,  some  independent. 
The  present  contract  is  of  this  character. 
The  performance  of  a  year's  service  was 
necessarily  independent,  and  could  not  be 
a  condition  precedent  to  a  monthly  pay- 
ment within  the  year.  But  as  the  monthly 
payments  were  to  be  made  for  services 
actually  t»  be  done,  the  performance  of  a 
month's  service  was  a  condition  precedent 
to  the  right  to  recover  a  month's  wages, 
and  these,  therefore,  were  dependent  stip- 
ulations." Where  the  contract  was  for 
services  during  a  period  embracing  many 
mouths,  payment  to  be  made  at  a  certain 
rate  each  month,  and  the  party  employed 
wrongfully  abandoned  the  service  during 
the  currency  of  one  of  the  monthly  periods. 
Pollock  C.  J.  said :  "  Clearly  he  could  not 
recover  anything  under  the  indebitatus 
count  for  the  broken  month.''  Goodman 
u.  Pocock,  15  Q.  B.  576 ;  Taylor  v.  Laird, 
1  H.  &  N.  266.  See  Snook  v.  Fries,  19 
Barb.  313.  It  does  not  always  follow, 
however,  from  the  fact  that  a  party  has 
engaged  to  labor  for  a  specified  period  at  a 
certain  rate  per  month,  that  the  wages  are 
to  be  paid  monthly.  The  contract  may 
still  be  entire,  and  no  payment  become  due 
until  the  expiration  of  the  whole  specified 
period.  Each  case  of  this  kind  will  depend 
upon  the  construction  to  be  given  to  the 
terms  of  the  contract.  In  Davis  v.  Max- 
well, 12  Met.  286,  a  party  had  agreed  to 


work  for  another,  on  the  farm  of  the  latter, 
for  "  seven  months,  at  twelve  dollars  per 
month,''  and  it  was  held  that  the  contract 
was  entire,  that  eighty-four  dollars  were  to 
be  paid  at  the  end  of  seven  months,  and 
not  twelve  dollars  at  the  end  of  each 
month ;  and  that  the  laborer,  on  leaving 
the  service  of  his  employer,  without  good 
cause,  before  the  seven  months  expired, 
was  not  entitled  to  recover  anything  of  the 
employer.  Hubbard  J.  said  :  "The  plain- 
tiff has  argued  that  it  was  a  contract  for 
seven  months,  at  twelve  dollars  per  month, 
to  be  paid  at  the  end  of  each  month.  But 
however  reasonable  such  a  contract  might 
be,  it  is  not,  we  think,  the  contract  that  is 
proved.  There  is  no  time  fixed  for  the 
payment,  and  the  law,  therefore,  fixes  the 
time ;  and  this  is,  in  a  case  like  this,  the 
jfcriod  when  the  service  is  performed.  It 
is  one  bargain ;  performance  on  one  part 
and  payment  on  the  other ;  and  not  part 
performance  and  full  payment  for  the  part 
performed.  The  rate  per  month  is  stated, 
as  is  common  in  such  contracts,  as  fixing 
the  rate  of  payment,  in  case  the  contract 
should  be  given  up  by  consent, or  death  or 
other  casualty  should  determine  it  before 
its  expiration,  without  affecting  the  right 
of  the  party.  Such  contracts  for  hire,  for 
definite  periods  of  time,  are  reasonable 
and  convenient,  are  founded  in  practical 
wisdom,  and  have  long  received  the  sanc- 
tion of  the  law."  So  it  was  held  also  i^ 
Badgley  u.  Heald,  4  Oilman,  64.  So, 
where  an  agreement  was  made,  that  the 
plaintiff  was  to.  work  for  the  defendant 
"  for  eight  months,  for  which  the  defend- 
ant was  to  pay  him  $104,  or  $13  per 
month,"  it  was  held  that  the  contract  was 
entire,  and  that  the  plaintiff  could  not  sue 
for  his  hire  until  he  had  served  out  his 
whole  time.  Eeab  v.  Moor,  19  John.  337. 
See  Thayer  v.  Wadsworth,  19  Pick.  349  ; 
Hutchinson  v.  Wetmore,  2  Cal.  310  ;  Ba- 
ker u.  Higgins,  21  N.  Y.  397.  So,  in  an- 
other case,  where  the  plaintiff  agreed  to 
work  for  the  defendant  ten  and  a  half 
months,  and  spin  yarn  "  at  three  cents  per 
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other  period,  any  one  of  the  periodical  payments  falls  due,  the  right 
to  receive  it  becomes  vested,  and  this  right  is  not  lost  or  divested 
by  any  subsequent  desertion  or  abandonment  of  the  contract  by  the 
servant,  (c?*) 

It  has  been  held,  in  England,  that  the  dismissal  of  a  servant,  for 
Claim  for  such  misconduct  as  justifies  his  discharge,  will  deprive 
diamss^ar"^  him  of  wages  in  the  same  cases  and  to  the  same  extent 
&<=•  as  his  wrongful  desertion  of  his  master's  service  will,  (c?^) 

But  a  different  rule  has  been  adopted  in  Maine  and  several  other 
states  of  the  Union,  and  the  servant  has  been  allowed  to  recover, 
even  after  a  dismissal  for  good  cause,  at  least  so  far  as  his  services 
have  been  beneficial  to  his  employer,  (e) 


run,"  it  was  held,  that  the  contract  was 
entire,  and  must  be  performed  before  the 
plaintiff  could  recover  for  the  price  of  his 
labor,  and  if  he  leaves  the  service  of  the 
defendant  before  the  expiration  of  the  time, 
he  cannot  recover  for  spinning  a  certain 
number  of  runs  of  yarn.  M'Millan  v. 
Vanderlip,  12  John.  165.  But  in  Taylor 
V.  Laird,  1  H.  &  N.  266,  it  appeared  that 
the  defendant  wrote  to  the  plaintiff  offer- 
ing to  engage  him  for  the  command  of  a 
steamer  destined  for  an  exploring  and 
trading  voyage  up  the  River  Niger,  pay- 
ing him  at  the  rate  of  50/.  a  mouth,  com- 
mencing from  the  first  of  December,  1854, 
and  also  20/.  per  cent,  on  the  proceeds  of 
the  trade.  The  plaintiff  replied  that  he 
accepted  the  proposal,  "  to  be  paid  50/.  a 
month,  and  20/.  per  cent,  on  the  net 
proceeds  of  the  trade."  The  plaintiff 
received  50/.  a  month  for  seven  months, 
and  afterwards  proceeded  on  the  voyage, 
in  command  of  the  vessel ;  but  before  the 
expiration  of  the  ninth  month,  wrongfully 
abandoned  the  vessel.  It  was  held,  that 
the  contract,  whether  taken  as  constituted 
by  the  plaintiffs  letter,  or  by  the  defend- 
ant's letter  as  explained  by  the  plaintiff's, 
gave  a  cause  of  action  at  the  expiration  of 
each  month,  and  that  the  plaintiff  was 
entitled  to  recover  the  50/.  for  the  eighth 
month  on  an  indebitatus  count.] 

(d^)  [Taylor  v.  Laird,  1  H.  &  N.  266 ; 
and  see  Button  v.  Thompson,  L.  K.  4  C. 
P.  330;  White  v.  Atkins,  8   Cush.  367. 


And,  in  like  manner,  where,  at  the  time  of 
the  death  of  the  master  or  the  servant,  any 
right  of  action  arising  out  of  that  relation- 
ship was  vested  in  either,  such  right  of 
action  is  not  divested  by  his  death.  Stubbs 
V.  Holywell  Eailway  Co.  L.  R.  2  Exch. 
311.] 

(rfB)  [Lilley  u.  Elwin,  11  Q.  B.  742; 
Ridgway  v.  Hungerford  Musket  Company, 

3  Ad.  &  El.  171.  See  Atkins  v.  Acton,  4 
C.  &  P.  208,  209.  Turner  u.  Robinson,  6 
C.  &  P.  15  ;  Callo  u.  Brouncker,  4  C.  & 
P.  518  ;  Turner  v.  Robinson,  5  B.  &  Ad. 
789 ;  Beach  i;.  Mallin,  5  Vroom  (N.  J.), 
343.] 

(e)  [In  Jones  v.  Jones,  2  Sw.in  (Tenn.), 
605,  it  was  held,  that  though  the  person 
hired  for  a  stated  period  is  discharged  for 
suiBcient  cause,  he  may  still  recover  on 
a  quantum  meruit  for  the  services  actually 
rendered.  So,  where  an  overseer  on  a  plan- 
tation had  been  justifiably  discharged  for 
using  abusive  language ;  but  his  services 
had  been  beneficial  to  "his  employer,  he  was 
allowed  compensation,  in  South  Carolina, 
to  the  extent  of  that  benefit.  Eakin  v. 
Harrison,  4  McCord,  249  ;  Byrd  v.  Boyd, 

4  McCord,  246.  See  Robinson  v.  Sanders, 
24  Miss.  391.  In  Lawrence  v.  GuUifer, 
38  Maine,  532,  it  was  decided,  that  if  a 
party  hires  out,  by  the  month,  at  stipu- 
lated wages,  and  before  his  time  expires 
is  rightfully  discharged  on  account  of  his 
misconduct,  he  is  nevertheless  entitled  to 
recover  the  value  of  his  services,  not  ex- 
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If  a  party  is  prevented,  by  sickness  or  other  similar  inability  oc 
casioned  by  a  visitation  of  Providence,  from  laboring 
during  the  stipulated  period,  he    may  recover  for  the 
services  performed  upon  a  quantum  meruit.  (/)     The 
amount  to  be  recovered  will  depend  upon  the  extent  of  seouence  of 
the  benefit  the  employer,  has  derived  from  the  partial    "^  °°^^' 


Party  unable 
to  labor  the 
specified 
time,  in  con- 


ceeding  the  contract  price.  And  in  such 
case,  he  will  not  be  liable  for  any  damages 
the  employer  may  suffer  by  being  obliged 
to  hire  another  person.  But  in  this  case, 
Shepley  C.  J.  said  :  "  Where  the  employer 
is  required  to  pay  the  laborer,  not  the  full 
contract  price,  but  only  for  the  actual  value 
of  his  services,  he  can  have  no  just  cause 
for  complaint,  unless  the  laborer  has  in- 
tentionally and  wilfullij  conducted  in  such  a 
manner  as  to  render  it  necessary  that  he 
should  be  discharged.  It  is  only  when  he 
does  this  that  he  is  required  to  pay  other 
damages  than  the  loss  of  his  agreed  com- 
pensation ;  and  when  he  does  this,  he  may 
justly  be  required,  as  in  other  cases  of  a 
voluntary  and  wilful  violation  of  his  con- 
tract, to  make  compensation  for  the  injury 
occasioned  by  his  not  continuing  to  labor 
for  the  whole  stipulated  time,  although  he 
may  have  been  discharged  by  his  em- 
ployer." See  Hill  w.  Green,  4  Pick.  lU  ; 
Daggett  C.  J.  in  Champion  v.  Hartshorn, 
9  Conn.  f>H.] 

if)  Fenton  „.  Clark,  11  Vt.  557  ;  Ful- 
ler V.  Brown,  1 1  Met.  440  ;  Dickey  v.  Lin- 
scott,  20  Maine,  453  ;  Hubbard  v.  Belden, 
27  Vt.  645 ;  McMuUen  v.  Kelso,  4  Texas, 
235;  Fahy  u.  North,  19  Barb.  341 ;  Ryan 
V.  Dayton,  25  Conn.  188;  Lakeman  v. 
Pollard,  43  Maine,  463  ;  Wolfe  v.  Howes, 
24  Barb.  174.  In  Fenton  v.  Clark,  supra, 
Bennett  J.  said  :  "  In  the  case  before  the 
court,  the  plaintiff  contracted  with  the 
defendant  to  labor  personally  for  him  for 
four  months,  at  ten  dollars  per  month,  and, 
by  the  terms  of  the  contract,  was  to  re- 
ceive no  pay  till  he  had  worked  the  four 
months.  These  services  being  of  a  per- 
sonal character,  the  contract  could  not  be 
performed  by  another,  and  as  the  plaintiff 
was  disabled  to  perform  it  himself,  by 
reason  of  sickness,  which  was  the  act  of 


God,  upon  the  authority  of  the  foregoing 
cases,  the  contract  was  discharged  To 
hold,  in  a  case  like  this,  where  the  plaintiff 
has  been  discharged  of  his  contract  by  the 
act  of  God,  that  there  can  be  no  appor- 
tionment, upon  the  technical  ground  that 
the  contract  is  entire,  and  its  performance 
a  condition  precedent,  is,  to  my  mind, 
leaving  the  substance  and  adhering  to 
the  shadow."  In  Seaver  v.  Morse,  20 
Vt.  620,  it  appeared  that  the  plaintiff 
had  contracted  to  labor  for  the  defendant 
six  months,  at  a  specified  price,  for  the 
term,  but  was  taken  sick  and  left  the  de- 
fendant's service  before  the  term  had  ex- 
pired, and  remained  so  sick  for  about  a 
month,  that  he  was  unable  to  perform  the 
full  labor  of  a  man,  and  then  he  recovered 
his  health,  but  did  not  return  to  the  de- 
fendant's employment ;  it  was  held,  that 
he  was  entitled  to  recover  for  his  services 
upon  a  qiiaTitum  meruit  for  the  time  he 
labored.  See  Nichols  v.  Coolahan,  10  Met. 
449;  Hunter  v.  Waldron,  7  Ala.  753; 
Thomas  v.  Woodruff,  2  Speers,  148.  In 
Dickey  o.  Linscott,  supra,  the  action  was 
brought  by  an  employer  against  the  la- 
borer to  recover  damages  for  a  breach  of 
a  contract  to  labor  for  the  plaintiff  for 
seven  months,  at  a  certain  rate  per  month. 
After  the  contract  was  made,  but  before 
the  time  for  commencing  the  labor,  the 
defendant  became  sick  and  unable  to  work, 
and  continued  so  for  some  time,  but  not 
during  the  whole  seven  months.  Weston 
C.  J.  said  :  "  In  a  contract  for  the  perform- 
ance of  personal  manual  labor,  requiring 
health  and  strength,  we  think  it  must  be 
understood  to  be  subject  to  the  implied 
condition,  that  health  and  strength  remain. 
If,  by  the  act  of  God,  one  half  or  three 
fourths  of  the  strength  of  the  contracting 
party  is  taken  away,  performance  to  the 
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performance,  (c^)      If  the  party  recovers  from    liis  sickness,  and 
Effect  of         °^'^^^  ^°  resume  his  work  during  the  agreed  term,  and 


offer  to  re- 
turn after  re- 
covery from 
sickness. 


the  employer  rejects  the  offer,  the  laborer  may  then 
treat  the  special  agreement  as  rescinded,  and  may  re- 
cover for  the  services  already  rendered,  without  waiting 


extent  of  his  remaining  ability,  would  be 
hardly  thought  to  entitle  him  to  the  com- 
pensation for  which  he  may  hare  stipu- 
lated, while  an  able-bodied  man.  There 
may  be  cases  where  the  hazard  of  health 
is  assumed  by  the  employer.  This  might 
be  regulated  by  known  and  settled  usage. 
Generally,   however,  the  right   to  wages 


satisfied  and  wish  to  leave  the  service,  he 
would  give  the  defendant  four  weeks'  no- 
tice, and  work  for  him  four  weeks  after  the 
notice,  and  then  receive  his  pay ;  after  the 
plaintiff  had  begun  to  work  under  this 
agreement,  he  became  sick  and  unable  to 
work,  and  left  the  defendant  without  giving 
four  weeks'  notice,  and  remained  sick  for 


depends  upon  the  actual  performance  of    several  weeks  :  it  was  held,  that  this  agree- 


labor.  On  the  other  hand,  it  is  not  ex- 
pected, that  the  laboring  party  should  he 
subjected  to  any  other  loss,  where  his  in- 
ability arises  from  the  visitation  of  Provi- 
dence. It  seems  from  the  evidence,  that 
the  defendant  might  have  labored  a  month 
or  two  the  latter  part  of  the  stipulated 
period.  But  the  contract  was  entire,  be- 
ginning at  a  time  when  the  days  are  short- 
est, and  covering  principally  the  season 
when  the  earth  cannot  be  cultivated.  The 
wages  were  to  be  at  a  certain  monthly 
rate.  The  contract  failing  without  the 
fault  of  the  defendant,  it  would  be  neither 
just  nor  equitable,  to  hold  him  obliged  to 
labor  for  the  plaintiff,  at  the  monthly 
wages  stipulated,  when  the  days  were  long- 
est, and  labor  in  husbandry  most  valuable. 
The  plaintiff  was  not  obliged  to  accept 
such  partial  performance.  He  had  a  right 
to  secure  the  services  of  another  man,  and 
might  have  had  as  many  laborers  as  it  was 
for  his  interest  to  employ."  In  Fuller  v. 
Brown,  supra,  a  special  agreement  was 
made  between  the  plaintiff  and  the  defend- 
ant, that  the  plaintiff  should  work  for  the 
defendant,  and  that  if  he  should  be  dis- 


ment  as  to  notice  applied  to  a  voluntary 
leaving  of  the  service  by  the  plaintiff,  and 
not  to  a  leaving  by  reason  of  his  sickness 
and  inability  to  continue  therein  ;  and  that 
he  was  entitled  to  recover  a  proper  com- 
pensation for  the  work  he  had  done.  In 
Nichols  V.  Coolahan,  10  Met.  449,  it  ap- 
peared that  an  agreement  had  been  made 
between  the  plaintiff  and  defendant,  that 
the  plaintiff  should  have  eleven  dollars  per 
month  and  board,  so  long  as  he  should 
work  for  the  defendant ;  the  defendant  in- 
forming the  plaintiff  that  he  might  not 
have  two  days'  work  for  him ;  the  plain- 
tiff worked  under  this  agreement  for  sev- 
eral months,  and  brought  an  action  for  his 
wages,  and  annexed  to  his  writ  a  bill  of 
particulars,  in  which  he  charged  the  price 
agreed  on  per  month,  and  gave  the  defend- 
ant credit  for  a  certain  sum  on  account  of 
three  weeks'  sickness  of  the  plaintiff,  dur- 
ing which  time  he  was  unable  to  work ; 
the  defendant  filed  in  set-off  an  account 
against  the  plaintiff  for  his  board  during 
his  sickness ;  it  was  held,  that  the  contract 
was  a  hiring  by  the  month  ;  that  the  de- 
fendant was  not  entitled  to  payment  for 


(g)  Patrick  v.  Putnam,  27  Vt.  759.  See 
Hillyard  v.  Crabtree,  11  Texas,  264  ;  Pen- 
ton  V.  Clark,  U  Vt.  557  ;  Kyan  v.  Day- 
ton, 25  Conn.  188,  194.  In  Fuller  v. 
Brown,  supra,  Dewey  J.  said  :  "  No  ques- 
tion was  raised  before  us  as  to  the  amount 
to  be  recovered  for  the  services  actually 
performed ;  whether  it  was  to  be  at  the 


rate  per  month  stipulated  for  the  entire 
period,  or  for  a  proper  compensation  for 
the  time,  taking  into  consideration  the 
contract  for  the  whole  period,  and  the  rela- 
tive value  of  the  labor  for  that  part  of  it 
in  which  the  plaintiff  was  in  the  service  of 
the  defendants  ;  and  we  express  no  opinion 
upon  that  point." 
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for  the  expiration  of  the  time  fixed  in  the  agreement  for  its  per- 
formance.] (Ji) 

So,  where  the  contract  is  determined  by  mutual    consent,  the 
servant  may  recover  wages  pro  raid.  (^)       [So  wher-   where 
ever  the  employer  has  broken  and  determined  the  con-   term^ned'b' 
tract  on  his  part,  the  party  employed  may  treat  it  as  de-    consent. 
termined,  and  may  recover  on  the  common  counts  the  value  of  his 
services  previously  rendered.]  (i^) 

So,  where  there  is  no  evidence  of  any  specific  contract  of  hiring, 
but  merely  proof  of  service,  and  it  is  shown  that  the  party  volun- 


the  plaintiffs  board  during  his  sickness  ; 
but  that  the  plaintiff  could  not,  after  giving 
credit  as  above,  recover  wages  for  any  part 
of  the  time  of  his  detention  from  work  by 
sickness.  Hubbard  J.  said:  "Another 
question  might  have  been  raised  on  this 
contract,  viz.,  whether  the  plaintiff  might 
not  have  been  entitled  to  payment  for  his 
whole  time;  but,  by  crediting  the  loss  of 
time,  he  has  precluded  that  inquiry,  and  is 
properly  bound  by  his  admission."  So, 
where  from  the  prevalence  of  a  fatal  dis- 
ease in  the  vicinity  of  the  place  where  one 
had  contracted  to  labor  for  a  specified 
time,  the  danger  was  such  as  to  render  it 
unsafe  and  unreasonable  for  men  of  ordi- 
nary care  and  common  prudence  to  remain 
there  ;  it  was  held,  that  this  was  sufficient 
cause  for  not  fulfilling  the  contract.  Lake- 
man  V.  Pollard,  43  Maine,  463.] 

{h)  [Eyan  ;;.  Dayton,  25  Conn.  188.  In 
this  case,  Storrs  J.  said :  "  Considering  it 
as  a  valid  agreement,  if  the  omission  of  the 
plaintiff,  during  the  time  when  he  was  dis- 
abled by  sickness  from  laboring  for  the 
defendant,  was  a  violation  of  the  special 
contract  between  them,  it  justified  the  de- 
fendant in  refusing  to  receive  the  plaintiff 
back  into  his  service ;  but  if  it  was  not,  it 
constituted  no  such  justification,  and  the 
plaintiff  had  the  right  to  treat,  as  he  did, 
such  refusal  as  a  rescission  of  the  contract 
by  the  defendant,  and  thereupon  to  bring 
an  action  on  the  promise,  which  the  law 
would,  on  the  abandonment  of  that  con- 
tract, imply  on  the  part  of  the  defendant, 
to  pay  the  value  of  the  services  which  had 
been  rendered.   And,  as  an  end  would  thus 


be  put  to  the  special  contract,  and  the 
plaintifTs  right  to  recover  would  rest  only 
on  such  implied  promise,  he  would  not  be 
bound  to  wait  until  the  expiration  of  the 
time  fixed  by  that  contract  for  its  perform- 
ance, as  he  must  have  done  if  it  were  not 
rescinded,  and  he  had  sought  to  enforce  it, 
but  might  sue  immediately."] 

(i)  Lambum  v.  Cruden,  2  M.  &  G.  253  ; 
2  Scott  N.  R.  533  ;  Thomas  v.  Williams, 
1  A.  &  E.  685 ;  [Cranmer  v.  Graham,  1 
Blackf.  407  ;  Rogers  v.  Steele,  24  Vt.  513. 
Where  there  is  a  proviso  in  the  special 
contract  for  labor,  that  if  either  party  be- 
comes dissatisfied,  he  may  abandon  the 
contract,  and  the  party  employed  quits 
before  the  time  of  service  expires,  without 
alleging  any  dissatisfaction,  he  cannot  re- 
cover for  the  labor  performed.  Monell  v. 
Burns,  4  Denio,  121.  But  it  was  held 
otherwise,  where  there  was  a  contract  for 
labor  for  a  specified  time,  at  stipulated 
wages,  "  if  the  parties  could  agree."  Dur- 
gin  V.  Baker,  32  Maine,  273.] 

(t')  [This  was  held,  in  a  case  where  a 
party  entered  into  a  special  engagement  to 
carry  on  a  farm  for  the  owner  daring  his 
life,  in  consideration  of  receiving  the  same 
in  compensation  of  such  services  at  the 
decease  of  the  owner,  which  was  broken 
and  determined  on  the  part  of  the  owner, 
by  a  conveyance  of  a  part  of  the  farm ; 
the  other  party  was  allowed  to  treat  the 
contract  as  at  an  end,  and  recover,  on  the 
common  counts,  the  value  of  the  services 
previously  rendered.  Canada  v.  Canada, 
6  Cush.  15.  See  Cranmer  w.  Graham,  1 
Blackf.  407 ;  2  Greenl.  Ev.  §  104.] 
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tarily  quitted  his  employment ;  he  will  be  entitled  to  be  paid  for  his 
services  up  to  the  time  of  his  so  quitting,  so  much  as  they  were 
worth,  (k') 


[k]  Bayley  ;;.  Rimmell,  1  M.  &  W.  506. 
[And  even  where  a  special  contract  for 
services  at  a  particular  rate  of  wages  has 
been  made,  but  it  is  inoperative  under  the 
statute  of  frauds  because  oral  and  not 
to  be  performed  within  a  year,  it  has  been 
held  that  the  laborer,  having  partly  per- 
formed the  contract,  may  quit  the  service 
before  the  expiration  of  the  term,  and  re- 
cover for  what  he  has  done  upon  a  quantum 
meruit,  and  the  special  agreement  cannot 
be  set  up  in  defence.  King  v.  Welcome,  5 
Gray,  41  ;  Comes  v.  Lamson,  16  Conn. 
246.  These  cases  seem,  however,  to  be 
opposed  in  principle  to  that  class  of  decis- 
ions in  which  it  has  been  held,  that  money 
paid  or  advanced  by  the  purchaser  upon 
an  oral  contract,  for  the  conveyance  of 
land,  cannot  be  recovered  back  while  the 
vendor  is  able  and  willing  to  convey. 
Coughlin  V,  Knowles,  7  Met.  57 ;  Duncan 
u.  Beard,  8  Dana,  101  ;  Sims  v.  Hutchins, 
8  Sm.  &  M.  328 ;  Shaw  v.  Shaw,  6  Vt. 
69  ;  Cobb  ;;.  Hall,  29  Vt.  510;  Smith  v. 
Smith,  14  Vt.  440;  Mack  v.  Bragg,  30  Vt. 
571 ;  Collier  v.  Coates,  17  Barb.  471 ;  Old- 
ham V.  Sale,  1  B.  Mon.  78.  The  above 
cases  of  King  v.  Welcome,  and  Comes  v. 
Lamson,  are  also  in  direct  conflict  with 
Philbrook  v.  Belknap,  6  Vt.  383  ;  Poote  v. 
Emerson,  10  Vt.  338  ;  Leroux  v.  Brown, 
12  C.B.  801.  The  decision  in  Comes 
c.  Lamson  has  been  commented  upon  in  a 
subsequent  case  (Clark  v.  Terry,  25  Conn. 
395)  in  Connecticut,  and  very  much  lim- 
ited and  restrained  in  its  operation.  In 
this  latter  case  Hinman  J.  said  :  "  It  would 
obviously  be  unjust  for  a  party  to  contract 
to  labor  for  a  year  and  a  day,  at  a  stipulated 
rate  of  wages,  to  be  paid  at  the  end  of  the 
term,  and,  after  he  had  labored  half  the 
term,  refuse  to  go  on,  and  demand  imme- 
diate payment  for  the  wages  earned,  before 
the  expiration  of  the  time.  The  case  of 
Comes  V.  Lamson  shows  that  a  just  and 
legal  claim  cannot  be  resisted,  on  the 
ground  that  the  service  was  performed 


under  a  contract,  which  is  inoperative  by 
reason  of  the  statute;  but  this  does  not 
imply  that  services  performed  under  such  a 
contract  stand  upon  the  same  footing  in 
respect  to  the  compensation  to  be  paid 
therefor,  as  if  no  such  contract  had  been 
made.  On  the  contrary,  it  is  said  in  that 
case,  that  where  a  person  has  entered  into 
a  contract  for  service,  and  has  made  the 
performance  on  his  part  a  condition  pre- 
cedent to  his  right  to  recover,  he  cannot 
enforce  payment.  And  it  may  be  added 
that,  so  long  as  there  is  nothing  illegal  in 
the  condition,  it  does  not  become  void 
merely  because  it  constitutes  part  of  the 
terms  of  a  contract  which  cannot  be  en- 
forced by  action.  In  respect  to  the  amount 
of  compensation  for  such  services  the  rule 
must  be  the  same  as  that  which  prevails 
where  services  have  been  performed  under 
a  special  contract,  the  terms  of  which  have 
not  been  complied  with,  but  the  services 
have  nevertheless  been  of  benefit  to  the 
other  party,  and  he  has  accepted  them  by 
receiving  the  benefit.  In  this  class  of  cases, 
we  suppose  the  amount  of  such  benefit, 
rather  than  the  ordinary  value  of  such  ser- 
vices, is  the  rule.  In  the  case  of  Comes  v. 
Lamson,  it  was  said  the  parties  contracted 
with  full  knowledge  of  the  law  which  en- 
tered into  and  formed  a  part  of  the  con- 
tract ;  and  on  the  ground  that  they  knew 
no  suit  could  be  maintained  on  it  if  it  was 
not  performed,  the  court  would  not  pre- 
sume that  the  intention  was  that  nothing 
should  be  paid  for  any  service  less  than  the 
full  term,  which  miglit  be  rendered  under 
it.  But  had  the  contract  been  of  such  a 
nature  as  to  exclude  the  idea  of  any  com- 
pensation, unless  the  party  served  the  full 
term,  the  fair  inference  is,  that  nothing 
would  have  been  recovered  in  that  case. 
That  decision,  then,  does  not  go  to  the 
extent  claimed  for  it  on  the  part  of  the 
plaintiff,  —  that  the  terms  of  such  a  con- 
tract are  to  be  wholly  disregarded  in  a 
suit  for  wages  earned  under  it;  and  that 
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Where  a  servant  sues  for  wages,  and  the  defendant  pleads  that 
the   plaintiff  was  not,  during  any  part  of  the  time  for   Effect  of 
which  such  wages  were  claimed,  ready  and  willing  or  able   prevented  by 
to   render  the  agreed   service ;  this  plea  will  not  be   sickness. 


they  cannot  be  shown  for  any  purpose.  On 
the  contrary,  the  reasoning  of  the  court 
is  based  on  the  assumption  that,  for  the 
purpose  of  showing  that  the  claim  for 
wages  is  unjust,  the  contract  may  be 
proved.  Now,  in  respect  to  the  question 
whether  wages  have  been  earned  which 
ought  to  be  paid  for,  and  if  so,  to  what 
extent  or  amount,  and  when  the  payment 
ought  to  be  made,  it  appears  to  us  that  all 
the  circumstances  under  which  they  are 
claimed  to  have  been  earned,  including  the 
contract  under  which  the  service  was  per- 
formed, although  it  may  be  one  that  can- 
not be  enforced  by  any  action  directly  upon 
it,  may  and  ought  to  be  considered.  A 
person  agrees  to  labor  for  another  for  a 
period  longer  than  a  year,  at  a  low  rate  of 
wages ;  can  he  leave  just  before  the  ex- 
piration of  the  time,  and  then  demand  the 
ordinary  rate  ?  And  in  such  a  case  cannot 
the  employer  show  the  contract  in  order  to 
regulate  the  rate  1  And  if  he  can  do  it  for 
this  purpose,  can  he  not  also  do  it  for  the 
purpose  of  showing  when,  by  the  terms  of 
the  contract,  he  was  to  pay  the  wages  ?  " 
See  Ryan  v.  Dayton,  25  Conn.  188,  191, 
192.  In  the  case  of  Clark  v.  Terry,  the 
facts  were  very  similar  to  those  in  King  v. 
Welcome.  A.,  in  February,  orally  agreed 
to  labor  for  B.  for  one  year  from  the  1st 
day  of  April  next  following,  at  a  specified 
price  per  day,  payable  at  the  end  of  each 
half  year.  A.  commenced  laboring  under 
the  contract  on  the  Ist  day  of  April,  and 
continued  till  the  11th  day  of  June,  when, 
without  sufficient  cause,  he  left  the  service 
of  B.,  and  in  July  next  following,  brought 
an  action  of  assumpsit  to  recover  for  the 
labor  performed,  claiming  that  the  con- 
tract was  inoperative  by  reason  of  the 
statute  of  frauds.  It  was  held,  that  the 
terms  of  the  contract  were  nevertheless 
to  be  considered,  in  determining  the  time 
when  payment  was  to  be  made,  and  that 
the  suit  having  been  instituted  before  the 
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time  when,  by  the  contract,  the  first  pay- 
ment was  to  be  msde,  was  prematurely 
brought.      In  King  v.   Welcome,  it  ap- 
peared that  there  was  a  special  contract 
not  in  writing,  which  bound  the  plaintift 
to  labor  for  one  year,  to  commence  at  a 
future  day,  —  two  or  three  days  after  the 
making  of  the  contract.    The  plaintiff  left 
the  service  before  the  year  expired.     The 
amount  and  value  of  the  plaintiff's  services 
actually  rendered  were  not  disputed.    It 
does  not  appear  from  the  report  of  the 
case  whether  the  action  was  brought  before 
or  after  the  year  had  expired.  The  action, 
which  was  on  a  quantum  meruit  for  work 
and  labor,  was  sustained  on  the  ground 
that   the   plaintiff  had   performed   useful 
labor  for  the  defendant ;   and  that  the  de- 
fence, that  the  work  was  done  under  an 
entire  contract  not  fulfilled,  which  would 
otherwise  have  been  a  good  defence,  was 
unavailing  as  such  in  this  case,  because 
that  contract  was  inoperative   under  the 
statute  of  frauds.    Neither  did  it  appear 
in  Comes  v.  Lamson,  in  which  the  facts 
and  the  decision  are  similar  to  those  of 
King  V.  Welcome,  whether  the  action  was 
brought  before  or  after  the  expiration  of 
the  agreed  time  of  service.     In  Philbrook 
V.  Belknap,  supra,  it  was  held,  that  if  a 
party  agree  to   serve  another  by  an  en- 
tire contract  for  three  years  for  a  stated 
compensation,  and  having  served  for  six 
months  only,  then  voluntarily  leaves  the 
service  without  any  fault  on  the  part  of 
the  employer,  he  cannot  recover  pro  rata 
for  bis  services,  but  the'employer  may  pro- 
tect himself  under  the  terms  of  the  con- 
tract.    So,  in  Shaw  v.  Shaw,  supra,  it  aj>- 
peared  that  a  party  had  rendered  service, 
in  consideration  and  in  part  performance 
of  an  oral  contract  for   the   purchase   of 
land ;  it  was  held,  that  he  could  not  avoid 
this  contract  and  recover  for  his  services 
while  the  other  party  was  able  and  willing 
to  fulfil  it  on  his  part.    In  Foote  v.  Emer- 
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proved,  by  evidence  that  the  plaintiff  was  only  prevented  from 
serving  during  the  period  in  question,  by  visitation  of  God,  e.  g.  by 
sickness.  (T)  And,  in  like  manner,  where  an  action  was  brought 
on  an  apprenticeship  deed  for  the  breach  of  an  absolute  covenant 
therein  contained,  to  serve  the  plaintiff  for  a  certain  term ;  it  was 
held  to  be  a  good  bar  to  such  action  that,  during  the  time  of  the  al- 
leged breach,  the  service  had  been  prevented  by  the  act  of  God, 
viz.  by  the  illness  of  the  apprentice,  (m) 

It  is  quite  clear,  that  a  master  need  not,  at  the  time  of  dismissing 
a  servant,  allege  any  specific  act  of  misconduct  on  the 

Master  need  * 

not  allege  part  of  the  latter  as  the  cause  of  such  dismissal ;  it 
cause  of  cUs-  being  sufBcient  if  such  a  cause  existed,  in  fact,  at  the 
""'*^''  time,  (n)     But  it  appears  to  be  doubtful  whether,  in  all 

cases  in  which  a  master  is  sued  for  the  wrongful  dismissal  of  a  ser- 
vant, and  by  his  pleading  justifies  the  dismissal  of  the  latter  for  a 
particular  cause,  he  must  show  —  not  only  that  at  the  time  of  the 
dismissal  the  alleged  cause  existed,  —  but  also  that  he,  the  master, 
then  knew  of  it ;  or  whether  this   is    necessary,  only  where  the 


son,  supra,  goods  had  been  delivered  in 
part  fulfilment  of  a  contract  inoperative 
under  the  statute  of  frauds  ;  it  was  held, 
that  the  party  delivering  them  could  not 
himself  repudiate  the  contract  and  recover 
for  the  value  of  the  goods.  In  Philbrook 
V.  Belknap,  supra,  Phelps  J.  said :  "  In 
this  case,  the  contract,  so  far  as  the  service 
has  been  performed,  is  executed,  and  is  re- 
lied on  as  regulating  and  determining  the 
right  of  the  plaintiff  to  compensation  for 
what  has  been  done  under  it,  we  are  here 
concerned  only  with  what  has  been  done. 
The  question  is,  what  is  the  plaintiff  en- 
titled to  for  his  labor ;  and  this  depends 
upon  the  terms  of  the  contract,  under 
which  he  performed  the  service.  Had  the 
whole  service  been  performed,  the  rate  of 
compensation  would,  without  doubt,  be 
regulated  by  the  terms  of  the  contract. 
No  court  would  discard  that  contract,  and 
resort  to  a  quantum  meruit.  The  principle 
is  the  same  as  to  a  performance  in  part. 
The  defendant  may  be  without  remedy  for 
the  desertion  of  the  plaintiff,  but  he  may 
certainly  protect  himself  as  to  what  has 
been  done.    Any  other  rule  would  be  pro- 


ductive of  monstrous  mischief,  and  make 
the  statute  an  instrument  of  fraud."  See 
Mack  V.  Bragg,  30  Vt.  571.  In  Shute  v. 
Dorr,  5  Wendell,  204,  it  appeared  that 
there  was  a  special  contract  for  labor,  void 
under  the  statute  of  frauds,  and  the  la- 
borer was  allowed  to  recover  on  a  quantum 
meruit  for  services  actually  rendered  under 
it,  without  any  reference  to  the  special 
agreement.  The  contract  had,  however, 
been  in  fact  abandoned  by  the  mutual 
agreement  of  the  parties.  So,  in  King  v. 
Brown,  2  Hill  (N.  Y.),  48.'5,  the  plaintiff 
had  performed  services  for  land  under  an 
oral  contract,  and  the  defendant  had  put 
it  out  of  his  power  to  convey ;  a  claim  upon 
a  quantum  meruit  for  the  services  was  sus- 
tained.] 

(/)  Cukson  V.  Stones,  1  E.  &  E.  248. 

(m)  Boast  u.  Firth,  L.  R.  4  C.  P.  1. 

(n)  Mercer  v.  Whall,  5  Q.  B.  447,  466  ; 
Eidgway  v.  Hungerford  Market  Company, 
3  A.  &  E.  171  ;  Cussons  u.  Skinner,  11 
M.  &  W.  161.  [See  Durgin  v.  Baker,  32 
Maine,  273 ;  Morrell  u.  Burns,  4  Denio, 
121.] 
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master  has,  by  his  mode  of  pleading,  embodied  the  fact  of  such 
knowledge  with  the  cause  of  the  dismissal,  (o) 

In  declaring  against  a  master  for  the  wrongful  dismissal  of  his 
servant,  it  is  sufficient  to  allege  that  the  plaintiff  "  was   jy^^^^^  ^■ 
ready  and  willing  "  to  continue  in  the  service  ;  and  the   for  wrongful 

,  ,  ,,  .  .      .  dismissal. 

averment  that  he  "  ottered     so  to  continue  is  immate- 
rial, (p) 

Where  wages  are  payable    quarterly,  or  at  some    other  stated 
period,  and  the  servant  is  tortiously  discharged  during   ^^^^  ^^  ^^_ 
the  currency  of  such  period,  he  may  recover  at  once  for   tio"  ^7  ser- 

1         •  11  11  11^  1  vaiit,  and 

the  time  he  has  actually  served,  on  the  general  count  damages  re- 
for  work  and  labor,  (^q}  But  he  cannot  recover  his 
whole  wages  in  this  form  of  action,  —  at  all  events,  until  after  the 
time  at  which,  by  the  contract,  they  would  have  accrued  due.  (r) 
And  it  has  been  doubted  whether  he  can  recover  them,  on  the 
common  count,  even  then,  (s) 

Where  a  servant  who  is  dismissed  in  the  middle  of  a  quarter, 
brings  an  action,  and  declares  specially  for  the  wrongful  dismissal, 
the  jury  ought  to  be  directed,  in  assessing  the  damages  for  such 
wrongful  dismissal,  to  take  into  account  the  plaintiff 's  salary  up  to 
the  time  of  his  dismissal ;  and  he  cannot  afterwards  sue,  on  the 
common  count,  to  recover  a  compensation  for  his  actual  service,  (t) 

So  if  it  appear  that,  after  his  dismissal,  the  servant  might  have 
obtained  other  equally  eligible  emi)loyment,  the  jury  may  be  di- 
rected, that  a  small  amount  will  indemnify  him  for  his  loss  by  the 
master's  breach  of  contract,  (t^y     But  if  the  circumstances  be  re- 

(o)  lb. ;  and  see  Spotswood  i/.  Barrow,  Derby  v.  Johnson,  21  Vt.  17  ;  Webster  v. 

5  Exch.  110.  Enfield,  5  Gilman,  29S ;   Hall  o.  Eupley, 

(p)  Wallis   V.  Warren,   4   Exch.   361  ;  10  Barr,  231  ;   Moalton  <,.  Trask,  9  Met. 

18  L.  J.  Exch.  449.  577  ;  Clark  v.  Marsiglia,  1  Denio,  317.] 

(?)  See  2  Smith  L.  C.  20.  (()  lb. 

(r)  Smith  u.  Hayward,  7  A.  &  E.  544;         ((i)   [The  master  may  show,  for  the  pur- 

Broxam  u.  WagstafFe,  5  Jur.  845  ;   Few-  pose  of  reducing  the  damages,  that,  after 

ings  u.  Tisdal,  1   Exch.  295  ;  recognizing  the  party  employed  had  been  dismissed,  he 

Archard  u.  Horner,  3  C.  &  P.  349.     And  had  engaged  in  other  business  ;   or  that 

it  would  seem  that  the  cases  of  Gandell  v.  employment  of  the  same  general  nature, 

Pontigny,  1    Stark.  198;    S.   C.  4  Camp,  as  that  from  which  he  had  been  dismissed, 

375,  and  Collins  v.  Price,  5  Bing.  132,  can-  had  been  tendered  to  him,  which  he  re- 

not  now  be  relied  on.  fused ;  but  not  a  different  kind  of  employ- 

(s)  Per  Pattesou  and  Erie  J.J.  Good-  ment,  or  business  to  be  conducted  at  an- 

nian  v.  Pocock,  15  Q.  B.  576,   581,   583,  other  place.     The   opportunity  to   be   so 

and  per  Crompton  J.  Emmens  v.  Elderton  employed  will  not,  however,  be  presumed ; 

(in  Dom.  Proc),  13  C.  B.  495,  507.    [See  but  must  be  affirmatively  shown  by  the 
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versed,  then  his  loss  from  the  breach  of  contract  may  be  such  that 
the  damages  may  exceed  the  salary,  (u) 

Again  :  where  the  special  count  is  for  dismissing  the  servant 
without  giving  him  a  month's  warning,  or  paying  a  month's  wages, 
the  servant  cannot  recover  more  than  a  month's  wages,  as  damages 
for  the  wrongful  dismissal ;  and  if  there  be  any  further  arrear  of 
wages  due,  he  must  sue  for  them  under  the  common  count.  («;) 

It  seems  that  where  a  domestic  servant  has  left  his  master  for 
When  wages  ^  considerable  period,  it  will,  in  general,  be  presumed 
KreTeeu  '°  ^^^^  ^'®  wages  have  been  paid,  (a;)  And  the  same  pre- 
P^'d.  sumption  arises  in  the  case  of  workmen  or  laborers  on 

proof  that  it  was  customary  for  the  employer  to  pay  his  men  at 
stated  periods,  e.  g.  weekly,  (j/) 

If  the  servant  were  under  age,  the  master  cannot  deduct  from  or 
set  off  against  his  wages,  any  sums  advanced  or  paid  by  him  to 
or  for  the  servant,  for  articles  which  were  not  necessary  for  the 
latter,  (z) 


employer.  Beardsley  J.  in  Costigan  v. 
Mohawk  &  Hud.  E.  R.  Co.  2  Denio,  609  ; 
Jones  V.  Jones,  2  Swan  (Tenn.),  605  ;  Pond 
V.  Wyman,  15  Missou.  175;  Shannons. 
Comstock,  21  Wend.  459.  See  ante,  844, 
note  (d^)-  In  Jones  u.  Jones,  uhi  supra, 
it  was  said  by  Totten  J.  as  illustrative 
of  the  justice  and  equity  of  the  above 
rule  :  "  A  mason  is  engaged  to  work  for 
a  month,  and  tenders  himself,  and  offers 
to  perform ;  but  his  hirer  declines  the 
service.  The  next  day  the  mason  is  em- 
.ployed  at  equal  wages  elsewhere  for  a 
month,  clearly  his  loss  is  but  one  day;  and 
it  is  his  duty  to  seek  other  employment. 
Idleness  is  itself  a  breach  of  moral  obliga- 
tion. But,  if  he  continue  idle  for  the  pur- 
pose of  charging  another,  he  superadds  a 
fraud,  which  the  law  had  rather  punish 
than  countenance."  This  proceeds  upon 
the  principle,  that,  if  the  party  entitled  to 
the  benefit  of  a  contract,  can  protect  him- 
self from  u  loss  arising  from  the  breach 
thereof,  at  a  trifling  expense,  or  with  rea- 
sonable exertions,  it  is  his  duty  to  do  it. 
And  he  can  charge  the  delinquent  party 
with  such  damages  only  as,  with  reason- 
able endeavors  and  expense,  he  could  not 
prevent.    Miller  v.  Mariners'  Church,  7 


Greenl.  51.  See  Miller  v.  Goddard,  34 
Maine,  102,  107.] 

(u)  Per  Crompton  and  Erie  JJ.  Em- 
mens  v.  Elderton  (in  Dom.  Proc),  13  C. 
B.  495,  508,  519. 

(v)  Hartley  v.  Harman,  11  A.  &  E. 
798. 

(x)  Sellen  v.  Norman,  4  C.  &  P.  80. 
[But  it  is  no  evidence  of  payment  for  one 
servant's  labor  that  other  laborers  em- 
ployed by  the  party,  on  the  same  work,  at 
the  same  time,  had  been  regularly  paid. 
Filer  v.  Peebles,  8  N.  H.  226.] 

(y)  Lucas  v.  Novisilieski,  1  Esp.  296 ; 
Sellen  v.  Norman,  4  C.  &  P.  81,  note  (a). 

(z)  Hedgley  v.  Holt,  4  C.  &  P.  104. 
[See  Stone  v.  Dennison,  14  Pick.  1  ; 
Adams  i;.  Woonsocket  Co.  11  Met.  327. 
A  minor,  who  has  entered  into  a  special 
contract  for  service,  may  avpid  his  special 
agreement  even  when  only  partially  exe- 
cuted, and  recover  a  reasonable  compensa- 
tion for  the  services  actually  performed  by 
him,  as  if  no  such  agreement  had  existed. 
See  ante,  200,  note  (o),  and  cases  to  this 
point  cited.  In  some  cases,  it  has  been 
held,  that,  in  such  case,  there  should  be  a 
deduction  made  for  any  damage  to  his  em- 
ployer by  such  violation  of  the  contract. 


SERVICES  AND  WORKS. 


857 


A  master  is  bound  to  provide  medical  attendance  and  medicine 
for  his  apprentice ;  (a)  but  not  for  his  servant  in  hus-   Dutyofmas- 
bandry,  (J)  or  for  his  menial  servant,  (e)  even  though   providing 
the  illness  of  the  servant  arise  from  an  accident,  which    medical  at- 

_'      _  tendance  for 

occurred  whilst  he  was  performing  the  duties  of  his  situa-   servant, 
tion.     But  if  a  master  send  for  a  medical  practitioner  for  his  ser- 
vant, whilst  under  his  roof,  he  is  liable  ;  and  he  cannot  deduct  from 
the  servant's  wages  the  expense  occasioned  thereby,  unless  it  was 
specially  so  agreed,  (^d) 

Nor  is  the  master,  in  general,  liable  in  damages  to  his  servant, 
for  an  injury  sustained  by  the  latter,  whilst  employed  jjastemotjn 
and  acting  in  his  master's  business,  (e)  general  iia- 

T>        •     •      1  11  r-  1    1         1  •  ble  to  ser- 

But  it  IS  the  master  s  duty  to  be  careral  that  his  ser-   vantforinju- 
vant  is  not  induced  to  work,  under  a  notion  that  tackle   in  his  em- 
or   machinerv  is  stanch  and    secure,  when   in  fact  the   ^  °^'' 


Thomas  v.  Dike,  11  Vt.  273;  Moses  v. 
Stevens,  2  Pick.  332  ;  Judkins  v.  "Walker, 
17  Maine,  38.  But  this  was  denied  in 
Whitmarsh  v.  Hall,  3  Denio,  375,  where  it 
was  held,  that  the  minor  should  recover 
in  the  same  manner  as  he  would  if  there 
had  been  no  contract  at  all.  And  this 
would  seem  to  result  from  the  reasoning 
of  Putnam  J.  in  Vent  v.  Osgood,  19  Pick. 
572,  575,  cited  ante,  200,  in  note  (o).  See 
Moulton  V.  Trask,  9  Met.  577 ;  Laton  v. 
King,  19  N.  H.  280.  But  where  the  plain- 
tiff's claim  was  for  the  services  of  his 
minor  son,  under  a  contract  made  by  the 
minor  with  the  defendant,  it  was  held, 
that  the  plaintiff  is  so  far  bound  by  the 
contract  of  his  son,  that  his  claim  depends 
upon  a  proper  performance  of  the  con- 
tract, and  that  he  would  not  be  entitled  to 
recover  therefor,  in  violation  of  the  con- 
tract so  made.  Rogers  v.  Steele,  24  Vt. 
513.] 

(a)  Reg.  V.  Smith,  8  C.  &  P.  153. 

(6)  See  Newby  «.  Wiltshire,  2  Esp.  739  ; 
Wennall  v.  Adney,  3  B.  &  P.  247 ;  Wat- 
ling  V.  Waters,  1  C.  &  P.  132. 

(c)  See  Reg.  v.  Smith,  8  C.  &  P.  153; 
Sellen  v.  Norman,  4  C.  &  P.  80 ;  Cooper 
V.  Phillips,  lb.  581 ;  Scarman  v.  Castell,  1 
Esp.  270.  [No  action  lies  by  a  physician 
for  medicines  administered  to,  and  attend- 
ance upon  a  slave,  without  the  knowledge 


or  request  of  the  master,  in  a  case  not  re- 
quiring instant  and  immediate  assistance. 
Dunbar  v.  Williams,  10  John.  249.] 

(d)  Sellen  v.  Norman,  4  C.  &  P.  80. 

(e)  Hutchinson  v.  York,  Newcastle  & 
Berwick  Railway  Co.  5  Exch.  343  ;  Wig- 
more  V.  Jay,  lb.  354 ;  Priestly  v.  Fowler, 
3  M.  &  W.  1  ;  and  see  Abraham  u.  Rey- 
nolds, 5  H.  &  N.  143  ;  Seymour  v.  Mad- 
dox,  16  Q.  B.  326 ;  Skip  v.  Eastern  Coun- 
ties Railway  Co.  9  Exch.  223 ;  Couch  v.  ■ 
Steel,  3  E.  &  B.  402  ;  Tunney  v.  Midland 
Railway  Co.  L.  R.  1  C.  P.  291 .  The  same 
rule  applies  to  the  case  of  a  person  who 
volunteers  to  assist  a  servant  in  his  work. 
Degg  V.  Midland  Railway  Co.  1  H.  &  N. 
773  ;  Potter  v.  Faulkner,  1  B.  &  S.  800. 
[Where  the  master  uses  due  diligence  in 
the  selection  of  competent  and  trusty  ser- 
vants, and  furnishes  them  with  suitable 
means  to  perform  the  service  in  which  he 
employs  them,  he  is  not  answerable  to  one 
of  them  for  an  injury  received  by  him  in 
consequence  of  the  carelessness  of  another 
while  both  are  engaged  in  the  same  ser- 
vice. Farwell  v.  Boston  &  Worcester 
R.  R.  4  Met.  49.  The  same  principle  was 
again  acted  upon  in  Hayes  v.  Western 
R.  R.  3  Cush.  270 ;  Brown  u.  Maxwell,  6 
Hill  (N.  Y.),  594  ;  Carle  v.  Bangor  &  Pis- 
cataquis Canal  &  R.  R.  Co.  43  Maine,  269  ; 
Cook  V.  Parham,  24   Ala.  21  ;   Albro  ;;. 
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master  knows  or  ought  to  know  that  it  is  not  so.  (e^)  And  if,  from 
any  neghgence  in  this  respect,  damage  arise,  the  master  is  responsi- 
ble. (/)  And  so,  although  an  action  does  not  lie  against  the  mas- 
ter for  the  consequences  to  a  servant  of  the  mere  neghgence  of  his 
fellow-servant ;  (^)  still  the  master  may  be  responsible,  if  it  appear 
Agawam  Canal  Co.  6  Cush.  75 ;   Honner    liams  .-•.  Clough,  3  lb.  258 ;  GrifiSths 


V.  Illinois  Central  E.  E.  Co.  15  111.  550; 
Coon  V.  Syracuse  &  Utica  R.  R.  Co.  6 
Barb.  231 ;  Shields  v.  Yonge,  15  Geo.  349 ; 
Ryan  v.  Cumberland  Valley  R.  R.  Co.  23 
Penn.  St.  384;  Gillshannon  v.  Stony 
Brook  R.  R.  Co.  10  Cush.  228;  Boldt  v. 
N.  Y.  Central  R.  R.  Co.  4  Smith  (N,  Y.), 
432  ;  Morgan  v.  Vale  of  Neath  Railway  Co. 
5  B.  &  S.  736  ;  Devitt  v.  Pacific  R.  E.  Co. 
(Missouri)  12  Am.  Law  Reg.  N.  S.  104. 
Though  they  may  be  engaged  on  totally 


Gidlow,  lb.  648;  Bartonshill  Coal  Co. 
0.  Reid,  3  Macq.  H.  L.  Cas.  266  ;  Senior 
V.  Ward,  1  E.  &  E.  385  ;  Ormond  v.  Hol- 
land, 1  E.,  B.  &  E.  102  ;  Holmes  v.  Clarke, 
6  H.  &  N.  349  ;  Ashworth  v.  Stanwix,  30 
L.  J.  Q.  B.  183  ;  Mellors  v.  Shaw,  1  B. 
&  S.  437;  [Burrell  v.  Laconia  Mannf. 
Co.  48  Maine,  113,  a  well  considered  case; 
Indianapolis  E.  E.  Co.  v.  Love,  10  Ind. 
554 ;  Keegan  v.  Western  E.  R.  Co.  4  Sel- 
den,  175  ;  Mad  Eiver  &  Erie  E.  E.  Co.  u. 


different  kinds  of  work.     Albro  u.  Aga-    Barber,  5  Ohio  (N.  S.),  541  ;  McGatrickw. 


warn  Canal  Co.  6  Cush.  75 ;  Gillshannon 
V.  Stony  Brook  R.  R.  Co.  supra.  But  see 
Russell  V.  Hudson  River  R.  R.  Co.  5  Dner 
(N.  Y.),  39  ;  S.  C.  17  N.  Y.  134;  Morgan 
V.  Vale  of  Neath  Railway  Co.  5  B.  &  S. 
736.  And  the  fact  that  the  servant  in- 
jured is  a  minor,  does  not  at  all  affect  his 
legal  rights  in  this  particular.  King  v. 
Boston  &  Worcester  R.  R.  Co.  9  Cush. 
112.  The  obligations  of  the  employer, 
•  towards  those  in  his  employment,  does 
not  extend  beyond  the  use  of  ordinary 
care  and  diligence.  King  v.  Boston  & 
Worcester  R.  B.  Co.  supra ;  Ryan  v.  Cum- 
berland Valley  R.  R.  Co.  23  Penn.  St. 
384 ;  Marshall  v.  Stewart,  33  Eng.  Law  & 
Eq.  1  ;  Tarrant  o.  Webb,  18  C.  B.  797  ; 
Sherman  u.  Railroad  Co.  15  Barb.  574 ; 
Walker  v.  Boiling,  22  Ala.  294.  One 
servant  is  not  liable  to  an  action  by  an- 
other servant  in  the  employment  of  the 
same  master,  for  damages  occasioned  by 
the  negligence  of  the  first  in  such  em- 
ployment. Albro  I/.  Jaquith,  4  Gray,  99  ; 
Winterbottom  u.  Wright,  10  M.  &  W. 
115.] 

(c^)  [See  Burrell  v.  Laconia  Manuf.  Co. 


Mason,  4  Ohio  (N.  S.),  566;  Hayden  u. 
Smithville  Manuf.  Co.  29  Conn.  548; 
Fifield  V.  Northern  R.  E.  42  N.  H.  225 ; 
Byron  v.  N.  Y.  Telegraph  Co.  26  Barb. 
39  ;  Wright  v.  New  York  &c.  E.  R.  Co. 
25  N.  Y.  562  ;  Pelch  o.  Allen,  98  Mass. 
572,  574  ;  Snow  o.  Housatonic  R.  R.  Co. 
8  Allen,  441  ;  Stewart  v.  Harvard  College, 
12  Allen,  58  ;  Flynn  v.  Beebe,  98  Mass. 
575 ;  Warner  ...  Erie  R.  R.  Co.  39  N.  Y. 
468  ;  Shanck  v.  Northern  &c.  R.  R.  Co. 
25  Md.  462.  But  if  the  servant,  well 
knowing  the  default  of  his  principal,  as  in 
providing  defective  machinery,  voluntarily 
enters  upon,  or  continues  in  his  employ- 
ment, he  assumes  the  risk,  and,  if  injured, 
has  no  remedy  against  his  employer.  Bur- 
rell V.  Laconia  Manuf.  Co.  48  Maine,  113  ; 
Hayden  v.  Smithville  Manuf  Co.  29  Conn. 
548 ;  Dynen  v.  Leach,  26  Law  Jur.  221  ; 
Devitt  V.  Pacific  R.  R.  Co.  (Missouri)  12 
Am.  Law  Eev.  (N.  S.)  104  ;  Chicago  &c. 
R.  R.  Co.  V.  Swett,  45  111.  197.] 

ig)  Waller  v.  South  Eastern  Railway 
Co.  2  H.  &  C.  102  ;  Lovegrove  v.  London, 
Brighton  &  South  Coast  Eailway  Co.  1 6 
C.  B.  N.  S.  669  ;  Gallagher  v.  Piper,  lb. 


48  Maine,  113;  Anderson  v.  New  Jersey  As  to  who  are  fellow-servants  within  this 

&c.  Co.  7  Eob.  (N.  Y.)  611.]  rule,  see  Hall  v.  Johnson,  3  H.  &  C.  589  ; 

(/)  Per  Lord  Cranworth,  Paterson  v.  Morgan  v.  Vale  of  Neath  Eailway  Co.  5 

Wallace,  1  Macq.  H.  L.  Ca.  748,  751  ;  and  B.  &  S.  570;  S.  C.  (in  Cam.   Scac.)  lb. 

see  Roberts  v.  Smith,  2  H.  &  N.  213 ;  Wil-  736  ;  Feltham  v.  England,  L.  E.  2  Q.  B. 
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that  he  was  guilty  of  neghgence  in  employing  the  person  by  whose 
act  the  mischief  was  caused.  (A) 

And  the  liability  of  the  master  in  these  cases  rests  upon  duty 
only.  For,  in  an  ordinary  contract  of  hiring  and  service  there  is 
no  implied  agreement  by  the  master,  not  to  expose  the  servant  to 
extraordinary  risks  in  the  course  of  his  employment,  (i) 

Nor  can  the  master  sue  a  third  party  for  an  iniury   Master  can- 

^       ■'  J      J     not  sue  third 

caused  by  him  to  his  servant,  by  breach  of  a  contract  party  for  in- 
made  between  such  third  party  and  the  servant.  (Jc)         servant. 

[It  may  be  suitable  here  to  introduce  the  subject  of  Liability  of 
*the  liability  of  a  master  for  the  acts  of  his  servant.    The   tte^acts*of 
word  servant  has,  both  in  the  English  and  American    Ws  servant. 
law,  a  more  extended  signification  than  that  which  has  been  at- 
tributed to  it,  in  the   treatment  of  this  subject  thus  far.      And  it 
may  be  added  that  in  the  American  states  the  relation  of  master 
and  servant  is  governed  by  the  same  rules  of  law  as  other  contracts 
for  service  or  labor. 

One  is  of  course  to  be  considered  and  treated  as  the  legal  servant 
of  another  when  he  is  in  fact  hired,  employed,  and  controlled  as 
such.  But  one  may  also  be  legally  the  servant  of  another  in  whose 
business,  and  under  whose  order,  direction,  and  control,  he  is  acting 
for  the  time  being,  although  no  general  relation  of  master  and  ser- 
vant in  fact  exists  between  them. 

Many  of  the  rules  of  responsibility,  applicable  to  the  relation  of 
master  and  servant  in  this  enlarged  sense,  have  been  already  stated 
in  treating  the  subject  of  agency.  There  are  others  still  to  be  con- 
sidered. 

The  relation  being  shown  to  exist  in  one  or  the  other  of  the 
above  senses,  the  master  is  then  held  liable  for  the  servant's  acts, 
doings,  and  defaults,  and  the  consequences  thereof,  so  far  as  the  ser- 
vant is  pursuiVig  his  employment,  and  is  acting  within  the  fair  scope 
of  his  order,  direction,  and  authority.  (A^) 

33;  Warburton  v.  Great  Western  Railway  11  Exch.  832,  839;  Tarrant  f.  Webb,  18 

Co.  L.  R.  2  Ex.  30;  [Rohback  v.  Pacific  C.  B.  797  ;  per  Cur.  Potter  v.  Faulkner,  1 

R.  R.  Co.  43  Missou.  187  ;  Louisville  &c  B.  &  S.   800,  806  ;  Searle  v.  Lindsay,  11 

R.  R.  Co.  V.  Robinson,  4  Bush  (Ky.),  C.  B.  N.  S.  429.    [See  Russell  v.  Hudson 

507 ;  Wright  v.  New  York  &c.  R.  R.  Co.  River  R.  R.  Co.  5  Duer  (N.  Y.),  39 ;  Illi- 

25  N.  Y.  562 ;  Felch  v.  Allen,  98  Mass.  nois  &c.  R.  R.  Co.  v.  Jewell,  46  111.  99.] 

572 ;   Shanck  v.  Northern  &c.  R.  R.  Co.  25  (i)  Riley  v.  Baxendale,  6  H.  &  N.  445. 

Md.  462  ;  Conlin  v.  Charleston,  15  Rich.  (h)  Alton   ii.  Midland  Railway  Co.  19 

(S.  Car.)  L.  201.]  C.  B.  N.  S.  213. 

(h)  Wilson  V.  Merry  (in  Dom.Proc),  {Tc^)  [Earle  v.  Hall,  2  Met.  343,  357  ; 

L.  R.  1  Scotch  Ap.  326  ;  Wiggett  v.  Fox,  Stone  v.  Codman,  15  Pick.  297  ;  Parke  B 
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It  is,  therefore,  a  point  of  the  first  importance,  and  often  one  of 
much  nicety,  to  ascertain,  whether,  in  a  given  case,  this  relation 
may  be  regarded  as  subsisting  (¥')  ;  but,  when  this  is  ascertained, 
the  apphcation  of  the  rule  of  liability  above  stated  is  readily  made. 


in  Quarnam  v.  Burnett,  6  M.  &  W.  499 ; 
Jones  V.  Hart,  2  Salk.  441  ;  Martin  v. 
Temperley,  4  Ad.  &  El.  (N.  S.)  298; 
Story  Agency,  §§  452,  453 ;  Middleton  v. 
Fowler,  1  Salk.  282 ;  Patten  v.  Eea,  2  C. 

B.  N.  S.  606 ;  Morgan  v.  Bowman,  22 
Mis.  (1  Jones)  538  ;  Carman  v.  Steub.  & 
Ind.  R.  K.  Co.  4  Ohio  (N.  S.),  399.  In  all 
the  cases  in  which  the  frauds  or  injuries 
of  servants  have  been  held  to  affect  their 
employers,  it  appears  that  the  employment 
afforded  the  means  of  committing  the 
injury.  Dunlap's  Paley's  Agency  [306] ; 
Wolfe  u.  Mersereau,  4  Duer  (N.  Y.), 
473.] 

(k^)  [In  Milligan  v.  Wedge,  12  Ad.  & 
El.  737,  Mr.  Justice  Williams  said  :  "  The 
difficulty  always  is,  to  say  whose  servant 
the  person  is  who  does  the  injury  ;  when 
you  decide  that,  the  question  is  solved." 
Stone  r.  Codman,  15  Pick.  299,  per  Shaw 

C.  J. ;  Quarnam  u.  Burnett,  6  M.  &  W. 
499  ;.  Moore  v.  Sanborne,  2  Mich.  (Gibbs) 
519  ;  Sproul  v.  Hemmingway,  14  Pick.  1  ; 
Patten  v.  Rea,  2  C.  B.  N.  S.  606  ;  Lin- 
ton V.  Smith,  8  Gray,  147.  "  The  rela- 
tion of  master  and  servant  cannot  be 
created  but  by  contract  express  or  im- 
plied between  the  master  and  servant." 
Jewett  .J.  in  Stevens  u.  Armstrong,  3  Sel- 
den,  435,  442.  In  Martin  </.  Temperley, 
4  Ad.  &  El.  (N.  S.)  298,  312,  it  was  de- 
cided, that  where  the  owner  of  a  barge  on 
the  Thames  hires  qualified  persons  to  nav- 
igate it,  none  but  qualified  persons  being 
allowed  to  navigate  within  certain  limits, 
such  owner  is  liable  for  any  injury  caused 
by  their  negligent  management  of  the 
barge.  In  this  case,  Coleridge  J.  said  : 
"  The  question  is,  were  the  defendant  and 
the  persons  employed  by  him  master  and 
servants  ?  If  they  were,  the  general  prin- 
ciple applies.  And  the  test  leaves  no 
doubt  that  they  were.  Eirst,  the  men 
were  selected  by  the  defendant ;  secondly, 
they   were  paid    by   him ;    thirdly,   they 


were  doing  his  work ;  fourthly,  they  were 
under  his  control;  that  is,  in  doing  the 
work  in  the  ordinary  way.  It  is  said, 
that  a  difference  arises  where  the  work- 
man is  paid  so  much  for  doing  the  whole 
job.  But  the  defendant  might  pay  either 
for  a  given  time  or  a  given  work.  Here 
the  defendant  had  the  control  over  the 
persons  navigating  the  barge,  subject  to 
the  rules  of  the  river.  They  are  practi- 
cally selected  by  him."  The  authority  of 
a  master  of  a  vessel  is  superseded  by  that 
of  a  pilot ;  the  master  is  not,  therefore, 
liable  for  damage  caused  by  the  acts  of 
the  pilot ;  but  the  owner  is  liable  ;  Yates 
V.  Brown,  8  Pick.  23 ;  except  where,  as 
in  England,  he  is  exempted  by  statute. 
Where  A.  &  S.  sold  to  P.  a  box  which 
was  in  the  loft  of  their  store,  and  P. 
promised  to  send  his  porter  to  take  it 
away,  and  did  so,  and  the  porter,  with 
the  knowledge  and  permission  of  A.  &  S., 
proceeded  to  the  loft  to  get  the  box  down, 
and  in  doing  so  (using  the  tackle  and  fall 
of  A.  &  S.  for  that  purpose,  which  was 
suspended  on  the  outside  of  the  store), 
through  negligence  suffered  the  box  to 
fall,  by  which  the  plaintiff,  passing  on  the 
sidewalk  in  front  of  the  store,  was  injured; 
it  was  held,  that,  in  letting  down  the  box, 
the  porter  acted  as  the  servant  of  P.,  and 
not  of  A.  &  S.,  and  that  the  latter  were 
not  answerable  for  his  negligence.  Ste- 
vens c.  Armstrong,  3  Selden,  435.  A., 
the  general  manager  of  the  defendant,  the 
proprietor  of  a  horse  repository,  was  pos- 
sessed of  a  horse  and  gig,  which  were  kept 
for  him  upon  the  defendant's  premises, 
free  of  charge,  and  were  used  by  A.  in  the 
conduct  .of  the  defendant's  business.  In 
going  (with  the  knowledge  of  the  defend- 
ant) upon  the  defendant's  business,  with 
the  horse  and  gig,  A.  drove  against  and 
killed  the  plaintiff's  horse  ;  held,  that  the 
defendant  was  responsible,  and  that  it  was 
immaterial  that  A.  was  also  going  on  pri- 
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Some  cases  have  gone  so  far  even  as  to  hold  an  employer  respon- 
sible for  the  negligence  and  misconduct  of  a  contractor  and  the  sub- 
ordinate agents  and  servants  of  a  contractor,  who  has  been  em- 
ployed to  do  a  specific  job  of  work  under  a  contract  for  the  whole 
at  an  agreed  price.  (P) 

But  these  cases  are  now  quite  generally  regarded  by  the  best 
authorities   as  pressing  the  liability  beyond  reasonable 

«i,,  ..  1  ,  General  rule. 

bounds.      And  the  better  opmion  seems  to  be,  that, 

where  a  contract  or  retainer  for  labor  and  service  is  one  that  the 

parties  have  a  right  to  make  (A*)  is  in  reference  to  a  business  in- 


Tate  business  of  his  own.  Patten  v.  Rea, 
2  C.  B.  N.  S.  606.  See  Wolfe  v.  Merse- 
reau,  4  Duer  (N.  Y.),  473;  Pickard  v. 
Smith,  10  C.  B.  N.  S.  470.  Where  one 
volunteers  to  assist  another  in  a  piece  of 
work,  the  latter  being  present,  they  will 
stand  in  the  relation  of  master  and  ser- 
rant,  and  the  former  will  be  liable  for  a 
trespass  committed  by  the  latter,  through 
negligence  or  want  of  information.  Hill 
V.  Morey,  26  Vt.  178.] 

(i^)  [Thus  in  Bush  v.  Steinman,  1  Bos. 
&  Pul.  404,  A.  contracted  with  B.  to  re- 
pair a  house,  and  B.  contracted  with  C.  to 
do  the  work,  and  C.  contracted  with  D.  to 
furnish  the  materials,  and  the  sen'ant  of 
D.  brought  a  quantity  of  lime  to  the 
house,  and  placed  it  in  the  road,  by  which 
the  plaintiff's  carriage  was  overturned ;  A. 
was  held  to  be  answerable  for  the  damage, 
on  the  ground  that  all  the  sub-contracting 
parties  were  in  the  employment  of  A.  The 
doctrine  of  the  case  of  Bush  v.  Steinman 
was  approved  and  adopted  in  New  Hamp- 
shire, after  full  consideration  of  all  the 
cases  since  decided,  in  Stone  v.  Cheshire 
R.  R.  Corp.  19  N.  H.  427  (1849).  In 
Lowell  V.  Boston  &  Lowell  R.  R.  Corp. 
23  Pick.  31,  Mr.  Justice  Wilde,  having 
cited  and  stated  the  case  of  Bush  v.  Stein- 
man, said :  "  This  decision  is  fully  sup- 
ported by  the  authorities  cited,  and  by  well 
established  principles."  The  same  doc- 
trine was  acted  on,  to  some  extent,  in 
Stone  V.  Codman,  15  Pick.  297.  But  in 
Earle  v.  Hall,  2  Met.  353,  the  court  gave 
it  only  a  cautious  recognition.  Pull  as- 
sent seems  to  have  been  given  to  it  by 


Walworth  Chancellor,  and  Hand  Sena- 
tor, in  New  York  v.  Bailey,  2  Denio,  433. 
See  McCleary  v.  Kent,  3  Duer  (N.  Y.),  27  ; 
Story  Agency,  §  454;  Sly  u.  Edgely,  6 
Esp.  6  ;  Littledale  v.  Lonsdale,  2  H.  Bl. 
267  ;  Stone  v.  Cartwright,  6  T.  E.  411  ; 
Matthews  v.  West  London  Water  Works, 
3  Camp.  403  ;  Randleson  v.  Murray,  8  Ad. 
&  El.  109  ;  Sadler  v.  Henlock,  4  El.  &  Bl. 
570 ;  Leslie  v.  Pounds,  4  Taunt.  649 ; 
Bailey  v.  New  York,  3  Hill,  531  ;  Lesher 
u.  Wabash  Nav.  Co.  14  111.  85 ;  Wiswall 
V.  Brinson,  10  Ired.  554 ;  Willard  v.  New- 
bury, 22  Vt.  458  ;  Batty  v.  Duxbury,  24 
Vt.  155;  Linton  v.  Smith,  8  Gray,  147; 
Buncan  v.  Findlater,  6  CI.  &rin.  (Am.  ed.) 
894,  903,  note  (1).  But  in  Hilliard  v. 
Richardson,  3  Gray,  349,  the  doctrine  of 
Bush  i;.  Steinman  was  entirely  repudi- 
ated.] 

(h*)  [Though  a  person  employing  aeon- 
tractor  to  do  a  lawful  act  is  not  responsi- 
ble for  the  negligence  or  misconduct  of  the 
contractor  or  his  servants  in  executing 
that  act,  yet,  if  the  act  itself  is  wrongful, 
the  employer  is  responsible  for  the  wrong 
so  done  by  the  contractor  or  his  servants, 
and  is  liable  to  third  persons,  who  sustain 
damage  irom  the  doing  of.  that  wrong. 
Ellis  V.  The  Sheffield  Gas  Consumers  Co. 
2  El.  &  Bl.  767.  Lord  Campbell  C.  J. 
said :  "  I  am  clearly  of  opinion,  that  if  the 
contractor  does  the  thing  which  he  is  em- 
ployed to  do,  the  employer  is  responsible 
for  that  thing  as  if  he  did  it  himself.  The 
defendants  employ  a  contractor  to  do  that 
which  was  unlawful,  and  an  act  done  in 
consequence  of  such  employment  is  the 
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volving  no  peculiar  relation  of  duty  towards  the  public  ;  (/c^)  and 
is  of  such  a  character  as  to  leave  the  person  employed  free  to  follow 
the  direction  of  his  own  judgment  and  discretion,  and  to  act  as  his 
own  man,  injuries  caused  to  third  persons  by  his  negligence  or  mis- 
conduct, or  by  the  negligence  or  misconduct  of  his  workmen,  agents, 
and  servants,  in  the  course  of  the  employment,  impose  no  respon- 
sibility upon  a  master  or  employer,  who  has  in  other  respects  no 
efficient  control  or  supervision  over  the  person  employed  or  those 
acting  under  him,  (^k'^)  and  who  has  given  no  other  direction  or 


cause  of  the  injury  for  which  the  action 
is  brought.  It  would  be  monstrous,  if 
the  party  causing  another  to  do  a  thing 
were  exempted  from  liability  for  that  act, 
merely  because  there  was  a  contract  be- 
tween him  and  the  person  immediately 
causing  the  act  to  be  done."  See,  also, 
per  Cresswell  J.  in  Overton  v.  Freeman, 
11  C.  B.  867,  874.] 

[Jfi]  [See  Lowell  i^.  Boston  &  Lowell 
R.  R.  Co.  23  Pick.  24  ;  Hilliard  u.  Rich- 
ardson, 3  Gray,  353,  364,  366,  367,  where 
Thomas  J.  assumes  the  ground  "  that 
where  persons  are  invested  by  law  with 
authority  to  execute  a  work,  involving  or- 
dinarily the  right  of  eminent  domain,  and 
always  affecting  rights  of  third  persons, 
they  are  to  be  liable  for  the  faithful  exe- 
cution of  the  power,  and  cannot  escape 
responsibility  by  delegating  to  others  the 
power  with  which  they  have  been  intrust- 
ed." Bailey  v.  New  York,  3  Hill,  351 ; 
S.  C.  2  Denio,  433;  Lesher  v.  Wabash 
Navigation  Co.  14  III.  85  ;  Matthews  v. 
West  London  Water  Works  Co.  3  Camp. 
403.  In  Stone  v.  Cheshire  R.  R.  Corp. 
19  N.  H.  427,  it  appeared  that  the  defend- 
ants made  a  contract  with  certain  persons, 
that  the  latter  should  build  a  certain  por- 
tion of  their  railroad,  and  while  the  con- 
tractor was  at  work  upon  the  road  in  pur- 
suance of  the  contract,  some  rocks  were 
blasted,  and  a  stone  was  thrown  upon  the 
plaintiff,  causing  him  serious  injury.  It 
was  held,  that  the  plaintiff  might  main- 
tain an  action  against  the  defendants  to 
recover  for  the  injury.  This  doctrine  is 
not  supported  by  the  late  English  decis- 
ions.    They  hold  that  where  work  is  done 


under  a  contract  (parol  or  otherwise)  for 
n  railway  company,  empowered  by  act  of 
parliament  to  construct  a  railway,  the 
company  are  not  responsible  for  injury 
resulting  to  a  third  person  from  the  neg- 
ligent manner  of  doing  the  work,  even 
though  they  employ  their  own  surveyor 
to  superintend  it,  and  direct  what  shall  be 
done ;  Steel  v.  The  South  Eastern  Rail- 
way Co.  16  C.  B.  550  ;  and  reserve  the 
power  to  dismiss  any  of  the  contractor's 
workmen  for  incompetence.  Reedie  v. 
London  &  North  Western  Railway  Co.  4 
Exch.  244.] 

(F)  [One  cannot  be  held  liable  for  the 
acts  of  another  as  his  servant  in  any  busi- 
ness, unless  he  has  some  degree  of  control 
over  him  in  regard  to  the  manner  of  trans- 
acting it.  This  seems  to  be  regarded  as 
the  most  important  test.  Kelly  v.  New 
York,  1  Kernan,  432  ;  Pack  v.  New  York, 
4  Selden,  222  ;  MuUett  J.  in  Blake  v.  Fer- 
ris, 1  Selden,  48,  54;  Coleridge  J.  in  Mar- 
tin V.  Temperley,  4  Ad.  &  El.  (N.  S.)  298, 
312;  Crompton  J.  in  Sadler  v.  Henlock, 
4  El.  &  Bl.  570,  578  ;  Williams  J.  in  Mil- 
ligan  ;;.  Wedge,  12  Ad.  &  El.  737  ;  Pawlet 
;;.  Rutland  &  Wash.  R.  R.  Co.  28  Vt.  297 ; 
Burke  v.  Norwich  &c.  R.  R.  Co.  34  Conn. 
474  ;  Allen  v.  Willard,  57  Penn.  St.  374  ; 
Conlin  v.  Charleston,  15  Rich.  (S.  Car.) 
201  ;  Schwartz  v.  Gilmore,  45  111.  455. 
The  same  principle  is  applicable  to  injuries 
done  by  animals  in  the  custody  and  con- 
trol of  a  bailee,  the  bailee,  and  not  the 
owner,  is  liable  to  answer  for  the  damages. 
Rossell  u.  Cottom,  31  Penn.  St.  525  ;  1 
Esp.  N.  P.  387  ;  Dawtry  v.  Huggins,  Clay- 
ton, 33.] 
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sanction  (F)  to  tlieir  acts,  than  would  be  implied  from  the  fact  of 
his  being  the  employing  party  in  such  contract  or  retainer.  (A^) 


(<:')  [See  Burgess  v.  Gray,  1  Man.,  Gr. 
&  S.  578,  per  Cresswell  J.] 

(P)  [Thus,  where  a  public  licensed  dray- 
man was  employed  to  haul  a  quantity  of 
salt  from  a  warehouse,  and  deliver  it  at 
the  store  of  the  employer  at  so  much  per 
barrel,  and  while  in  the  act  of  delivering 


Canada  R.  R.  Co.  28  Vt.  103;  Pawlet  v. 
Rutland  &  Wash.  R.  R.  Co.  28  Vt.  297. 
And  it  makes  no  difference  if  the  contrac- 
tor is  in  other  respects,  aside  from  the 
contract,  the  servant  of  the  other  party. 
Knight  V.  Fox,  5  Exch.  721.  In  some 
cases,  it  has  been  assumed,  in  deference  to 


the  salt,  one  of  the  barrels,  through  the  Bush  v.  Steinman,  cited  supra,  that  the 
carelessness  of  the  drayman,  rolled  against 
and  injured  a  person  passing  on  the  side- 
walk, the  employer  was  held  not  to  be 
liable  for  the  injury.  De  Forrest  v. 
Wright,  2  Mich.  (Gibbs)  368.  The  pur- 
chaser of  a  bullock  employed  a  licensed 
drover  to  drive  it  from  Smithfield.  By 
the  by-laws  of  London,  no  one  but  a  li- 
censed drover  could  be  so  employed.  The 
drover  employed  a  boy  to  drive  the  bullock 
(together  with  others,  the  property  of  dif- 
ferent persons)  to  the  owner's  slaughter- 
house. Damage  was  done  by  the  bullock 
through  the  careless  driving  of  the  boy. 
The  owner  was  held  not  to  be  liable  for 
the  injury,  the  boy  not  being  in  point  of 
law  his  servant.  Milligan  v.  Wedge,  12 
Ad.  &  El.  737.  Coleridge  J.  said  :  "  I 
make  no  distinction  between  the  licensed 
drover  and  the  boy  ;  suppose  the  drover 
to  have  committed  the  injury  himself 
The  thing  done  is  the  driving.  The  owner 
makes  a  contract  with  the  drover  that  he 
shall  drive  the  beast,  and  leaves  it  under 
his  charge  ;*  and  then  the  drover  does  the 
act.  The  relation,  therefore,  of  master  and 
servant  does  not  exist  between  them."  It 
seems  to  have  been  considered  in  these  cases 
that  where  the  person  employed  exercised 
a  distinct  and  independent  calling,  the  em- 
ployer is  not  liable  for  his  negligence.  So 
also  in  Allen  v.  Hayward,  7  Ad.  &  El.  (N. 
S.)  960,  975;  Rapson  u.  Cubitt,  9  M.  & 
W.  710  ;  Wightman  J.  in  Sadler  v.  Hen- 
lock,  4  El.  &  Bl.  578 ;  Littledale  J.  in 
Laugher  v.  Pointer,  5  B.  &  C.  547.  If  the 
damage  be  caused  by  negligence  in  the 
performance  of  work  by  the  job,  or  un- 
der special  contract,  it  has  been  held  that 
the  contractor  alone  is  responsible.  Allen 
V.  Hayward,  7  Q.  B.  960 ;  Clark  v.  Vt.  & 


owner  of  real  estate,  who  contracts  with 
others  to  erect  or  repair  buildings,  or  do 
other  acts  upon  it,  is  more  peculiarly  liable 
for  the  negligence  or  misconduct  of  those, 
or  the  servants  and  agents  of  those  with 
whom  he  contracts,  than  would  be  the 
owner  of  personal  property,  who  should 
enter  into  a  similar  contract  in  reference 
to  that.  Abbott  C.  J.  and  Littledale  J.  in 
Laugher  v.  Pointer,  5  B.  &  C.  547  ;  Shaw 
C.  J.  in  Earle  v.  Hall,  2  Met.  357-360, 
and  in  Sproul  v.  Hemmingway,  14  Pick. 
4 ;  Rich  v.  Basterfield,  4  Man.,  Gr.  &  S. 
800-802,  per  Cresswell  J. ;  New  York 
V.  Bailey,  2  Denio,  433  ;  Pawlet  v.  Rut- 
land &  Wash.  R.  R.  Co.  28  Vt.  297.  In 
Quarnam  ti.  Burnett,  6  M.  &W.  499,  510, 
it  is  held,  that  where  a  man  is  in  posses- 
sion of  fixed  property,  he  must  take  care 
that  his  property  is  so  used  and  managed 
that  other  persons  are  not  injured,  and 
this  whether  his  property  be  managed  by 
his  own  immediate  servants,  or  by  con- 
tractors or  their  servants.  But  in  Milli- 
gan V.  Wedge,  12  Ad.  &  El.  737,  Lord 
Denman  C.  J.  said  :  "If  I  felt  any  doubt, 
it  would  be  whether  the  distinction  as  to 
the  law  in  the  cases  of  fixed  and  of  mov- 
able property  can  be  relied  upon."  The 
case  of  Allen  v.  Hayward,  7  Ad.  &  El.  (N. 
S.)  960,  called  for  a  notice  of  this  distinc- 
tion, if  it  existed,  from  the  same  learned 
judge,  but  it  received  none.  And  in  Ree- 
die  V.  The  London  &  N.  W.  Railway 
Co.  4  Exch.  244,  Rolfe  Baron  (now  Lord 
Chancellor  Cranworth)  said  :  "  On  full 
consideration,  we  have  come  to  the  con- 
clusion that  there  is  no  such  distinction, 
unless,  perhaps,  in  cases  where  the  act 
complained  of  is  such  as  to  amount  to  a 
nuisance."      "If   a  person   occupying   a 
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The  immediate  employer  of  the  servant,  through  whose  negli- 
gence an  injury  occurs,  is  the  person  responsible  for  it. 

Immediate        r^     ,  .         ,  .      .    i  ■■  •  t  j 

employer  re-  To  him  the  principle  respondeat  superior  apphes  ;  and 
sponsi  e.  there  cannot  be  two  superiors  severally  responsible  in 
such  cases  at  the  same  time,  and  in  the  same  transaction.  (P) 

If  a  person  hires  a  cari'iage  and  horses  of  a  stable  keeper  for  a 
journey,  or  if,  having  a  carriage  of  his  own  he  merely  hires  of  the 


house  or  a  field  should  permit  another  to 
carry  on  there  a  noxious  trade,  so  as  to  be 
a  nuisance  to  his  neighbors,  it  may  be  that 
he  would  be  responsible,  though  the  acts 
complained  of  were  neither  his  acts  nor 
the  acts  of  his  servants.  He  would  have 
violated  the  rule  of  law,  sic  utere  tuo  ut 
alienum  non  Jip.das."  The  responsibility  of 
the  owner  of  land  for  a  nuisance  on  it, 
arises  only  when  he  has  in  some  way  con- 
tributed to  the  creation  or  continuance  of 
it,  or,  at  least,  sanctioned  it.  Per  Cress- 
well  J.  in  Burgess  v.  Gray,  1  Man.,  Gr.  & 
S.  .578.  See,  also.  Rich  v.  Basterfield,  4 
Man.,  Gr.  &  S.  783  ;  Leslie  v.  Pounds,  4 
Taunt.  649  ;  Fish  v.  Dodge,  4  Denio,  311. 
In  Peachy  u.  Rowland,  13  C.  B.  182,  the 
defendants  employed  B.  to  construct  a 
drain  in  a  public  highway ;  B.  employed 
C.  to  fill  in  the  earth  over  the  brick  work, 
and  to  carry  away  the  surplus ;  C.  in  per- 
forming his  work,  left,  the  earth  raised  so 
much  above  the  level  of  the  road,  that  the 
plaintiff,  driving  by  in  the  dark,  was  there- 
by upset  and  sustained  injury.  One  of 
the  defendants,  being  a  witness,  admitted 
that  a  few  days  before  the  accident  he  was 
upon  the  spot,  and  saw  the  improper  man- 
tier  in  which  C.  was  doing  the  work.  It 
was  held,  that  there  was  no  evidence  to 
warrant  a  verdict  holding  the  defendants 
responsible.  Most  of  the  important  decis- 
ions upon  the  general  subject  were  ex- 
amined in  Ililliard  v.  Richardson,  3  Gray, 
349,  and  upon  full  consideration  it  was 
held,  that  the  owner  of  land,  who  employs 
a  carpenter  for  a  specific  price,  to  alter  and 
repair  a  building  thereon,  and  to  furnish 
all  the  materials  for  this  purpose,  is  not 
liable  for  damages  resulting  to  a  third  per- 
son from  boards  deposited  in  the  highway 
in  front  of  the  land,  by  a  teamster  in  the 


employ  of  the  carpenter,  and  intended  to 
be  used  in  such  alteration  and  repair. 
This  case  entirely  repudiates  the  authority 
of  Bush  V.  Steinman.  See  Blake  v.  Fer- 
ris, 1  Selden,  48  ;  Stevens  v.  Armstrong, 
2  Selden,  43.5  ;  Gilbert  u.  Beach,  4  Duer 
(N.  Y.),  423.  A  town  or  city  which  has 
ordered  a  street  to  be  graded,  and  has  con- 
tracted with  a  person  to  do  the  grading,  is 
not  liable  for  damage  caused  by  the  neg- 
ligence of  the  workmen  employed  by  the 
contractor  in  performing  the  work,  al- 
though the  contract  provides  that  the  work 
shall  be  done  under  the  direction,  and  to 
the  satisfaction  of  certain  officers  of  the 
city  or  town.  Kelly  v.  New  York,  1  Ker. 
432 ;  Pack  u.  New  York,  4  Selden,  222. 
In  Reedie  v.  London  &  North  Western 
Railway  Co.  4  Ex.  244,  a  company  em- 
powered by  act  of  parliament  to  construct 
a  railway,  contracted  under  seal  with  cer- 
tain persons  to  make  a  portion  of  the  line, 
and  by  the  contract  reserved  to  themselves 
the  power  of  dismissing  any  of  the  con- 
tractors' workmen  for  incompetence ;  the 
workmen  in  constructing  a  bridge  over  a 
highway,  negligently  caused  the  death  of 
a  person  passing  beneath  along  the  high- 
way, by  allowing  a  stone  to  fall  upon  him ; 
and  it  was  held,  in  an  action  against  the 
company  by  the  administratrix  of  the  de- 
ceased, that  they  were  not  liable  ;  and  that, 
in  such  case,  the  terms  of  the  contract  in 
question  did  not  make  any  difference.  See, 
also.  Knight  v.  Tax,  5  Exch.  721  ;  Over- 
ton V.  Freeman,  11  C.  B.  867  ;  Rapson  u. 
Cubitt,  9  M.  &W.  710;  Allen  o.  Hay- 
ward,  7  Ad.  &  El.  {N.  S.)  960;  Steel  v. 
S.  E.  Railway  Co.  16  C.  B.  550.] 

(P)  [Blake  v.  Ferris,  1  Selden,  48  ;  Lit- 
tledale  J.  in  Laugher  v.  Pointer,  5  B.  & 
C.  559.] 
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stable  keeper  horses  to  draw  it,  and  in  each  case  the  owner  of  the 
horses  provides  a  driver,  who  has  the  care  and  manage-  stable  keeper 
ment  of  them,  the  driver  is  the  servant  of  the  owner  horse^™nd^^ 
of  the  horses,  and  such  owner,  and  not  the  hirer  of  the  d"ver. 
horses,  will  be  responsible  for  any  injury  done  to  third  persons  by 
the  negligent  driving  of  the  driver,  (k^"^ 

Even  where  the  relation  of  master  and  servant  exists,  the  law 
will  never  hold  the  master  responsible  as  a  trespasser  for  when  master 
injuries  caused  by  the  acts  of  his  servant,  unless  the  passes^of'ser- 
master  expressly  ordered  or  authorized  the  acts  to  be  ^*°t- 
done,  or  the  injuries  wera  the  necessary,  natural,  or  probable  result 
of  acts  which  the  servant  was  ordered  or  directed  to  do  (^^^) 


(i")  [Laugher  v.  Pointer,  5  B.  &  C. 
547  ;  Sammell  u.  Wright,  5  Esp.  263 ; 
Dean  u.  Branthwaite,  5  Esp.  35 ;  Quar- 
nam  v.  Burnett,  6  M.  &  W.  499  ;  Smith 
V.  Lawrence,  2  M.  &  Ey.  1  ;  Weyant  v. 
New  York  &  Harlem  R.  R.3  Duer  (N.  Y.), 
360 ;  Blattenberger  v.  Schuylkill,  2  Miles, 
309.  It  would  make  no  difference  if  the 
person  hiring  the  horses  requested  the  ser- 
vices of  a  particular  driver.  In  Quarnam 
V.  Burnett,  6  M.  &  W.  508,  it  was  said  : 
"If  the  driver  be  the  servant  of  the  job- 
master, we  do  not  think  he  ceases  to  be  so, 
by  reason  of  the  owner  of  the  carriage  pre- 
ferring to  be  driven  by  that  particular  ser- 
vant, where  there  is  a  choice  amongst  more, 
any  more  than  a  hack  post-boy  ceases  to  be 
the  servant  of  an  innkeeper,  where  a  travel- 
ler has  a  particular  preference  of  one  over 
the  rest,  on  account  of  his  sobriety  and  care- 
fulness. If,  indeed,  the  defendants  had  in- 
sisted upon  the  horses  being  driven,  not 
by  one  of  the  regular  servants,  but  by  a 
stranger  to  the  job-master,  appointed  by 
themselves,  it  would  have  made  all  the  dif- 
ference." See  Holmes  v.  Onion,  2  C.  B. 
N.  S.  790.  But  the  hirer  of  the  horses 
may  render  himself  liable,  if  he  directs 
the  conduct  of  the  driver,  or  shares  in  the 
act  by  which  damage  accrues.  M'Laugh- 
lin  V.  Pryor,  4  M.  &  Gr.  48  ;  Chandler  v. 
Broughton,  3  Tyrw.  220 ;  S.  C.  1  Cr.  & 
M.  29.  In  Quarnam  v.  Burnett,  Baron 
Parke  observed  :  "  It  is  undoubtedly  true 
that  there  may  be  special  circumstances 


which  may  render  the  hirer  of  job-horses 
and  servants  responsible  for  the  neglect  of 
a  servant,  though  not  liable  by  virtue  of 
the  general  relation  of  master  and  servant. 
He  may  become  so  by  his  own  conduct,  as 
by  taking  the  actual  management  of  the 
horses,  or  ordering  the  servant  to  drive  in 
a  particular  manner,  which  occasions  the 
damage  complained  of,  or  to  absent  him- 
self at  one  particular  moment,  and  the 
like."  In  Brady  v.  Giles,  1  M.  &  Rob. 
494,  Lord  Abinger  held  it  to  be  a  question 
of  fact  for  a  jury  whether  the  servant  was 
acting  as  the  servant  of  the  party  hiring, 
or  of  the  owner.] 

(t")  [Paley's  Agency  (by  Dunlap), 
[306] ;  Freeman  v.  Eoshern,  13  Ad.  &  El. 
(N.  S.)  780 ;  Yerger  v.  Warren,  31  Penn. 
St.  319;  The  Thames  Steamboat  Co.  ». 
The  Housatonic  R.  R.  Co.  24  Conn.  40,  an 
important  and  well  considered  case ;  Howe 
V.  Newmarch,  12  Allen,  49  ;  Gregory  i;. 
Piper,  9  B.  &  C.  591 ;  Croft  v.  Alison,  4 
B.  &  Aid.  590  ;  Sleath  v.  Wilson,  9  C.  & 
P.  607  ;  Lamb  v.  Palk,  9  C.  &  P.  629 ; 
Parker  J.  in  Sinclair  u.  Pearson,  7  N.  H. 
221,  222  ;  Gordon  v.  Rolt,  4  Exch.  365  ; 
Story  Bailm.  §§  402,  403  ;  McCoy  v.  Mc- 
Kowen,  26  Miss.  (4  Cush.)  487  ;  Rich- 
mond Turnpike  Co.  v.  Vanderbilt,  1  Hill, 
480 ;  2  Comst.  473 ;  Church  v.  Mansfield, 
20  Conn.  284;  Wright  v.  Wilcox,  19 
Wend.  343;  Wilton  v.  Middlesex  Rail- 
road Co.  107  Mass.  108,  110;  Ramsden 
V.  Boston  &  Albany  R.  R.  Co.  104  Mass. 
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But  tlie  master  will  be  liable  as  a  trespasser  for  acts  of  trespass 
done  by  his  express  order,  or  which  are  the  natural  or  necessary  re- 
sults of  acts  specially  ordered  by  him,  not,  however,  on  the  ground 
of  any  peculiar  relationship  of  master  and  servant,  but  upon  the 
ground  that  the  acts  were  done  by  the  master's  command,  and  thus 
became  in  law  his  own  acts.  (A^^) 

So,  the  master  will  be  liable  to  answer  in  any  proper  form  of  ac- 
When  liable  tion,  for  injuries  caused  by  the  negligence  or  misconduct 
ney?gln?e'^  of  liis  Servant,  done  in  pursuance,  and  within  the  scope, 
^"^  of  the  business  intrusted  to  him,  however  contrary  to 

the  master's  wishes  such  acts  and  negligence  may  have  been.  (A;^^) 


117.  If  the  master  gives  an  order  to  a 
servant  which  implies  the  use  of  force  and 
violence  to  others,  leaving  to  the  discretion 
of  the  servant  to  decide  when  the  occasion 
arises  to  which  the  order  applies,  and  the 
extent  and  kind  of  force  to  be  used,  he  is 
liable,  if  the  servant,  in  executing  the  order, 
makes  use  of  force  in  a  manner  and  to  a 
degree  which  is  unjustifiable.  Hoar  J.  in 
Howe  V.  Newmarch,  12  Allen,  56,  57.] 

(i-i^)  [The  Thames  Steamboat  Co.  u. 
The  Housatonic  R.  R.  Co.  24  Conn.  40; 
Eamsden  o.  Boston  &  Albany  R.  E.  Co. 
104  Mass.  117  ;  Howe  v.  Newmarch,  12 
Allen,  49  ;  Wilton  v.  Middles^  Railroad, 
107  Mass.  108,  110;  Story  Agency,  §  455  ; 
per  Woodbury  J.  in  Wilson  u.  Peverley, 
2  N.  H.  549  ;  McManus  v.  Crickett,  1  East, 
106 ;  per  Cresswell  J.  ia  M'Laughlin  u. 
Pryor,  4  Man.  &  Gr.48,  61  ;  May  v.  Bliss, 
22  Vt.  477  ;  Yerger  v.  Warren,  31  Penn. 
St.  319  ;  Morley  v.  Gainsford,  2  H.  Bl. 
442.  A  master  ordered  his  servant  to  lay 
down  some  rubbish  near  his  neighbor's 
wall,  but  so  that  it  might  not  touch  the 
same,  and  the  servant  used  ordinary  care 
in  executing  the  orders  of  his  master,  but 
some  of  the  rubljish  naturally  ran  against 
the  wall ;  it  was  held,  that  the  master  was 
liable  in  trespass.  Gregory  v.  Piper,  9  B. 
&  C.  591  ;  Lonsdale  u.  Littledale,  2  H. 
Bl.  267,  299.  See  Sharrod  y.  London  & 
North  Western  Railway  Co. ;  Gordon  u. 
Eolt,  4  Exch.365.  A  party,  consisting  of 
the  defendant  and  others,  hired  a  carriage 
and  post-horses  for  a  day's  excursion.  The 
horses   were    driven   by  postilions,   who 


were  the  servants  of  the  owner  of  the 
horses.  The  postilions  in  endeavoring 
to  force  their  way  into  a  line  of  carriages, 
overturned  a  gig  and  seriously  injured  the 
plaintiff,  who  was  in  the  gig.  The  de- 
fendant was  riding  on  the  box  of  the  car- 
riage when  the  accident  occurred,  and  saw 
what  was  going  on,  and  must  have  known 
the  object  of  the  post-boys  in  doing  what 
they  did.  The  defendant,  at  the  time  and 
afterwards,  held  himself  out  as  responsible 
for  the  accident,  and  used  expressions 
showing  that  he  had  a  control  over  the 
postilions  at  the  time  it  happened.  It  was 
held  that  he  was  liable  in  trespass.  Mc- 
Laughlin t:  Pryor,  4  M.  &  Gr.  48.  See 
Chandler  o.  Broughton,  3  Tyrw.  220  ;  S. 
C.  1  Cr.  &  M.  20.] 

(/c'8)  [Southwick  V.  Estes,  7  Cush.  385  ; 
Howe  t;.  Newmarch,  12  Allen,  49;  Phil. 
&  Read.  R.  R.  Co.  v.  Derby,  14  How. 
(U.  S.)  468  ;  Croft  v.  Alison,  4  B.  &  Aid. 
590  ;  Slcath  v.  Wilson,  9  C.  &  P.  607  ; 
Wilson  V.  Peverley,  2  N.  H.  549,  550; 
Story  Bailm.  §  402 ;  Story  Agency,  §§  452, 
453  ;  3  Kent,  259  ;  Duggins  v.  Watson,  15 
Ark.  118;  Priester  v.  Augley,  5  Rich.  44; 
Walker  v.  Boiling,  22  Ala.  294;  Douglass 
w.  Stephens,  18  Missou.  362;  Lamb  v. 
Palk,  9  C.  &  P.  629  ;  Joel  v.  Morrison,  6 
C.  &  P.  501 ;  Johnson  v.  Barber,  5  Gil. 
425  ;  Wiswall  v.  Brinson,  10  Ired.  554  ; 
Coleman  v.  Riches,  16  C.  B.  104  ;  Patten 
V.  Rea,  2  C.  B.  N.  S.  606;  Luttrell  u. 
Hazen,  3  Sneed  (Tenn.),  20;  Congrcve  v. 
Morgan,  5  Duer  (N.  Y.),  495.  If  the  ser- 
vant be  acting  in  the  execution  of  the  au- 
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But  when  the  servant  steps  aside  from  the  course  of  his  service, 

thority  given  him  by  his  master,  and  for    facit  per  alium,  facit  per  se,  and  the  mas- 


the  purpose  of  performing  what  the  master 
has  directed,  the  master  will  be  responsible, 
whether  the  wrong  done  be  occasioned  by 
negligence,  or  by  a  wanton  or  recliless 
purpose  to  accomplish  the  master's  busi- 
ness in  an  unlawful  manner.  Hoar  J.  in 
Howe  V.  Newmarch,  12  Allen,  57  ;  Wilton 
W.Middlesex  Railroad  Co.  107  Mass.  110. 
A  servant  intrusted  the  reins  to  a  stranger 
who  was  riding  with  him :  master  was 
held  liable.  Booth  v.  Mister,  7  C.  &  P.  66. 
An  action  lies  against  a  master  for  damage 
occasioned  by  his  servant  exercising  an  un- 
ruly horse  in  an  improper  place;  Michael 
V.  AUestree,  2  Lev.  172  ;  or  by  negligence 
in  keeping  a  fire  used  in  the  master's  ser- 
vice. 1  Ld.  Eay.  264;  Viscount  Canter- 
bury V.  Atty.  Gen.  1  Phil.  316,  317.  In 
Parsons  o.  Winehcll,  5  Gush.  593,  Mr. 
Justice  Metcalf  said :  "  The  act  of  the 
servant  is  not  the  act  of  the  master,  even 
in  legal  intendment  or  effect,  unless  the 
master  previously  directs  or  subsequently 
adopts  it.  In  other  cases  he  is  liable  for 
the  acts  of  his  servant,  when  liable  at  all, 
not  as  if  the  acts  were  done  by  himself,  but 
because  the  law  makes  him  answerable 
therefor.  '  He  is  liable,'  says  Lord  Ken- 
yon,  '  to  make  compensation  for  the  dam- 
age consequential  from  his  employing  of 
an  unskilful  or  negligent  servant.'  1  East, 
1 08."  The  liability  of  any  one  other  than 
the  party  actually  guilty  of  any  wrongful 
act,  proceeds  on  the  maxim.  Qui  facit 
per  atmm,  facit  per  se.  Eolfe  Baron,  in 
Eeedie  v.  The  London  &  N.  W.  Railway 
Co.  4  Exch.  244.  Mr.  Justice  Story  adopts 
this  maxim  as  the  foundation  of  the  liabil- 
ity. Story  Agency,  §  551.  In  Thames 
Steamboat  Co.  v.  The  Housatonic  R.  R. 
Co.  24  Conn.  40,  Hinman  J.  said  :  "  The 
principle  that  subjects  a  master  for  the 
tortious  acts  of  the  servant  done  in  the 
performance  of  the  master's  business,  and 
within  the  scope  of  the  general  authority 
conferred,  is  the  same  as  that  which  sub- 
ects  him  for  the  acts  of  his  servants  done 
by  his  express  direction  given  at  the  time. 
In  both  cases  the  maxim    applies,     Qui 


ter  shall  be  responsible  for  the  acts  of  his 
agents  to  the  same  extent  that  he  would 
be  if  he  personally  committed  the  wrong. 
But  the  remedies  applicable  to  these  sev- 
eral injuries  are  entirely  diiFerent.  In  the 
former  case,  he  is  liable  only  in  an  action 
on  the  case,  founded  upon  the  negligence 
of  the  servant  in  the  performance  of  his 
master's  lawful  business,  whereas  in  the 
latter  case,  he  is  liable  in  an  action  of 
trespass  caused  by  the  act  of  his  servant." 
In  cases  of  bailment  a  stricter  rule  of  lia- 
bility prevails.  Thus,  where  the  servant  of 
a  bailee  to  keep  for  hire,  takes  and  uses 
the  goods  bailed  in  the  business  in  which 
he  is  employed  by  the  bailee,  his  master  is 
liable  for  any  loss  or  damage  resulting  to 
the  goods  from  the  carelessness  of  the  ser- 
vant while  so  used,  although  no  express 
assent  of  the  master  is  shown.  Sinclair  v. 
Pearson,  7  N.  H.  219  ;  Patteson  J.  in  Ran- 
dleson  v.  Murray,  8  Ad.  &  El.  109  ;  Dench 
V.  Walker,  14  Mass.  500  ;  Arthur  v.  Balch, 
23  N.  H.  157  ;  Jones  v.  Hart,  2  Salk.  441. 
So,  a  smith,  whose  servant  injures  a  horse 
brought  to  him  to  be  shod,  or  a  surgeon, 
whose  servant  treats  a  patient  with  gross 
want  of  skill,  is  liable  to  answer  for  the 
injury.  4  Bae.  Abr.  584,  Master  and 
Servant.  A  master  is  not  liable,  under 
Rev.  Stat.  Mass.  c.  51,  §  3,  for  the  dam- 
ages sustained  by  a  party,  by  reason  of  the 
omission  of  his  servant  seasonably  to 
drive  the  master's  vehicle  to  the  right  of 
the  middle  of  the  travelled  part  of  a  road, 
when  meeting  another  vehicle.  Goodhue 
u.  Dix,  2  Gray,  181.  In  Parsons  v.  Win- 
chell,  ubi  supra,  it  was  decided  that  a  mas- 
ter and  servant  are  not  liable  jointly  in  an 
action  on  the  case  for  an  injury  occasioned 
by  the  negligence  of  the  servant,  while 
driving  the  horses  and  carriage  of  the 
master  in  his  absence.  But  wherever  the 
master  would  be  liable  in  trespass  for  the 
act  of  his  servant,  he  would  be  liable  to  he 
sued  either  alone  or  jointly  with  him  who 
obeyed  his  command.  See  per  Metcalf  J. 
in  Parsons  v.  Winchell,  5  Cush.  593.] 
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and  does  acts  of  tort  or  wrong,  which  are  not  connected  with  his 
When  master  du'^y  to  his  master  or  with  his  master's  business,  the  lat- 
acts'ofser-*'"^  ter  will  not  be  responsible  for  the  consequences  of  such 

vant. 


acts.]  (F*) 


(t")  [2  Kent,  259  ;  Croft  v.  Alison,  4 
B.  &  Aid.  590  ;  McManus  v.  Crickett,  1 
East,  106;  McClenaghan  v.  Brock,  5 
Rich.  17  ;  Moore  v.  Sanbome,  2  Mich. 
(Gibbs)  519  ;  Story  Agency,  §  456 ;  Foster 
e.  Essex  Bank,  17  Mass.  479  ;  Southwick 
V.  Estes,  7  Cush.  385,  386 ;  Kerns  v. 
Piper,  4  Watts,  222 ;  Brown  v.  Purviance, 
2  II.  &  Gill,  316  ;  Puryear  v.  Thompson, 
5  Humph.  397  ;  Armstrong  v.  Cooley,  5 
Oilman,  509  ;  Fuller  v.  Voyt,  13  111.  277 ; 
Howe  V.  Newmarch,  12  Allen,  49.  If  a 
servant  driving  a  carriage,  in  order  to  ef- 
fect some  purpose  of  his  own,  wantonly  strike 
■  the  horses  of  another  person,  and  produce 
the  accident,  the  master  will  not  be  liable. 
But  if,  in  order  to  perform  his  master's 
orders,  he  strikes,  but  injudiciously,  and  to 
extricate  himself  from  a  difficulty,  that 
will  be  negligent  and  careless  conduct  for 
which  the  master  will  be  liable,  being  an 
act  done  in  pursuance  of  the  servant's  em- 
ployment. Croft  a.  Alison,  ubi  supra; 
Howe  V.  Newmarch,  12  Allen,  49;  Foster 
V.  Essex  Bank,  17  Mass.  508.  In  this 
case,  Parker  C.  J.  said  :  "  No  one  will  sup- 
pose, if  my  servant  commits  a  fraud  rela- 
tive to  a  subject  that  does  not  concern  his 
duty  towards  me,  that  I  shall  be  civilly 
answerable  for  such  fraud.  If  I  send  him 
to  market  and  he  steps  into  a  shop  and 
steals,  or  upon  false  pretences  cheats  the 
shopkeeper  of  his  goods,  I  think  all  man- 
kind will  agree,  that  I  am  not  answerable 
for  the  goods  he  may  thus  unlawfully  ac- 
quire. The  rule  of  law  is  correctly  laid 
down  by  Sir  William  Blackstone(l  Com. 
429),  viz.  '  that  the  master  is  answerable 
for  the  act  of  his  servant,  if  done  by  his 
command,  either  expressly  given  or  im- 
plied.' And  in  another  place,  '  if  a  ser- 
vant by  his  negligence  does  any  damage  to 
a  Stranger,  the  master  shall  answer  for 
his  neglect ;  but  the  damage  must  be  dotle 


while  he  is  actually  employed  in  his 
master's  service,  otherwise  the  servant 
shall  answer  for  his  own  misbehavior.'  1 
Com.  431.)  The  same  rule  will  apply 
more  strongly  to  frauds  committed  by  the 
servant."  In  Ellison  v.  Turner,  8  T.  R. 
533,  Lord  Kenyon  says :  "  The  defendants 
are  responsible  for  the  acts  of  their  ser- 
vant in  those  things  that  respect  his  duty 
under  them,  though  they  are  not  answer- 
able for  his  misconduct  in  those  things 
that  do  not  respect  his  duty  to  them ;  as 
if,  he  being  master  of  the  defendants'  ves- 
sel, were  to  commit  an  assault  upon  a 
third  person  in  the  course  of  his  voyage." 
The  master  is  not  liable  for  the  wilful  tres- 
pass of  the  servant,  though  the  servant  in 
other  respects  be  at  the  time  about  the 
business  of  his  master,  unless  the  trespass 
has  been  authorized,  assented  to,  or  ratified 
by  him.  Wright  v.  Wilcox,  19  Wend. 
343 ;  Vanderbilt  v.  Richmond  Turnpike 
Co.  2  Comst.  479;  Story  Bailm.  §  402; 
Lyon  V.  Martin,  8  Ad.  &  El.  512  ;  Lowell 
V.  Boston  &  Lowell  R.  R.  Co.  23  Pick.  25 ; 
Schmidt  o.  Blood,  9  Wend.  268.  Where 
a  servant  wilfully  drove  his  master's  car- 
riage against  another,  without  the  direc- 
tion or  assent  of  his  master,  the  latter  was 
not  held  liable.  M'Manus  v.  Crickett,  1 
East,  106.  Where  the  servant,  without 
his  master's  knowledge,  takes  his  master's 
carriage  and  drives  it  about  solely  for  his 
own  purposes,  the  master  will  not  be  re- 
sponsible for  injury  done  by  his  manage- 
ment of  it.  Sleath  v.  Wilson,  9  C.  &  P. 
607;  Mitchell  u.  Crassweller,  13  C.  B. 
237;  Parke  B.  Joel  v.  Morrison,  6  C. 
&  P.  501.  So,  where  a  master  permitted 
his  servant  to  go  to  a  fair  with  a  horse  and 
cart,  it  was  held  that  the  master  was  not 
liable  for  damage  arising  from  the  ser- 
vant's negligent  management  of  the  horse. 
Bard  v.  Yohn,  26  Penn.  St.  482.1 
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11.  Sheriffs,  and  other  Ministerial  Officers. 

By  the  common  law,  a  sheriff  was  bound  to  execute  process  with- 
out fee  or  reward ;  (Z)  and  he  cannot  now  recover  any   sheriff  had 
remuneration   for  performing   his  official  duty,  beyond   fe'eJ'ft'com- 
that  which  the  law  expressly  allows  him,  even  though   ™"°  ^*^- 
there  has  been  a  promise  to  pay  him  at  a  higher  rate,  (nf)     So  a 
high  bailiff  or  sheriff,  when  called  upon  by  the  king's  writ  to  return 
members  of  parliament,  although  he  incur  great  expense  therein, 
cannot,  at  common  law,  recover  from  a  candidate  any  part  of  the 
expense  so  incurred ;.  inasmuch  as  it  arises  from  the  performance  of 
duties  which  he  is  bound  to  discharge  by  virtue  of  his  office,  (n) 

But  for  executing  a  writ  of  fieri  facias,  or  capias  ad  satisfacien- 
dum, the  sheriff  was  entitled,  under  the  stat.  29  Eliz.  Right  to,  by 
c.  4,  to  a  poundage  of  twelve  pence  for  every  20s.  when  ^''''"'«- 
the  sum  did  not  exceed  IQOl. ;  and  sixpence  for  every  20s.  above 
that  sum,  for  which  he  should  levy,  or  take  the  body  in  execu- 
tion, (o)  And  now  by  the  stat.  7  Will.  4  &  1  Vict.  c.  55,  the 
sheriff  is  entitled  to  such  fees  on  the  execution  of  civil  process,  as 
shall  from  time  to  time  be  allowed  by  an  officer  of  the  several 
courts  of  law  at  Westminster,  charged  with  the  duty  of  taxing 
costs  in  such  courts,  under  the  sanction  and  authority  of  the  judges 
of  the  said  courts  respectively.  But  this  statute  does  not  repeal 
the  29  Eliz.  c.  4;  and  it  leaves  the  sheriff's  right  to  poundage 
under  that  statute  untouched,  (p) 

So  by  the  stat.  3  Geo.  1,  c.  15,  s.  16,  the  sheriff  is  entitled,  upon 
executing  a  writ  of  habere  facias  possessionem  aut  seisinam,  to  have 
for  poundage  twelve  pence  for  every  20s.  of  the  yearly  value  of 
the  lands  whereof  possession  is  given,  where  the  whole  exceedeth 
not  the  yearly  value  of  lOOZ. ;  and  sixpence  for  every  20«.  per  an- 
num above  that  value. 

And  the  third  section  of  the  same  statute  entitles  a  sheriff  to 

(/)  Dew  V.  Parsons,  2  B.  &  Aid.  562,  sixpence  per  pound  for  every  pound  ex- 

.563,  566,  568 ;  Graham  a.  Gill,  2  M.  &  S.  ceeding  a  hundred ;  and  not  sixpence  for 

294.  every  pound,  where  the  whole  debt  exceeds 

(m)  Bridge  v.  Cage,  Cro.  Jac.  103.  100/.  Bac.  Abr.Fees  (B). 

(n)  Morris  v.  Burdett,  1  Camp.  218;  2  [jp)  Per  Cur.  Pilkington  v.  Cooke,  16 

M.  &  S.  212.  M.  &  W.  615,  625 ;  Davies  v.  Griffiths,  4 

(o)  The  meaning  of  the  act  is,  that  if  M.   &  W.,  377 ;    and    see  Wrightup    v. 

the  debt  exceed  100/.  he  shall  have  a  shil-  Greenacre,  10  Q.  B.  I. 
ling  per  pound  for  the  first  hundred,  and 
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poundage  on  executing  an  elegit.  (c[)  But  it  has  been  held  that, 
on  executing  this  writ,  he  cannot  claim  poundage  on  the  whole 
amount  of  the  debt ;  but  only  on  the  annual  value  of  the  land  ex- 
tended, (f) 

The  sheriff  is  entitled  to  his  poundage  on  a  fieri  facias,  although 
Inwhatcases  the  parties  settle  before  a  sale  ;  (s)  and  his  claim  is  not 
entitkd  to'^  defeated  by  the  judgment  and  execution  being  subse- 
poundage;  quently  set  aside  for  irregularity,  (f)  But  he  is  not  en- 
titled to  poundage,  if  the  money  be  paid  to  him  without  a  levy 
being  made  ;  (m)  nor  where  he  pays  the  money  into  court,  under 
the  43  Geo.  3,  c.  46,  s.  2,  or  the  7  &  8  Geo.  4,  c.  71.  (x) 

So  it  was  held,  that  the  sheriff  was  entitled  to  his  poundage  on 
executing  a  writ  of  ca.  sa.,  although  the  defendant  went  to  prison 
without  paying  the  debt ;  (y)  or  although  he  was  in  the  custody  of 


(?)  See  further,  as  to  this,  Tidd  Pr.  9th 
ed.  1039,  1040. 

(r)  Nash  v.  Allen,  4  Q.  B.  784 ;  and  see 
Price  V.  Hollis,  1  M.  &  S.  lOS. 

(s)  Alchin  v.  Wells,  5  T.  R.  470.  [A 
sheriff  has  no  right  to  sell  the  property  of 
a  defendant  in  an  execution  for  the  pur- 


money  to  the  plaintiff.  Vance  v.  Bank,  2 
Ham.  215.  In  Illinois,  where  a  sheriff 
sells  property  and  realizes  a  part  of  the 
debt,  he  is  entitled  to  commissions  only  on 
the  sum  made.  But  where  he  does  not 
sell,  and  real  estate  be  levied  on,  the  ap- 
praisement   furnishes   an    equitable    rnle 


pose  of  collecting  his  fees,  after  notice  of    by  which   to  calculate  the   commissions. 


satisfaction  of  the  judgment ;  he  must 
look  to  the  plaintiff  or  his  attorney  for 
them.  Anderson  v.  Anderson,  4  Wend. 
474.  It  seems,  however,  that  the  sheriff 
would  be  permitted  to  sell  in  case  of  col- 
lusion between  the  parties,  and  where  the 
plaintiff  and  his  attorney  are  irresponsible. 
Anderson  v.  Anderson,  supra.  Where  sev- 
eral executions  are  issued  at  the  same 
time  to  different  counties,  upon  the  same 
judgment,  and  satisfaction  is  made  upon 
one  execution,  the  sheriff  of  every  other 
county  to  whom  an  execution  is  issued, 
and  who  has  levied  upon  property  suf- 
ficient to  satisfy  the  same,  is  entitled  to 
poundage,  which  he  may  demand  from 
the  plaintiff;  but  he  cannot  levy  it  on  the 
property  of  the  defendant.  Bolton  v.  Law- 
rence, 9  Wend.  435.  See  Knickerbocker 
V.  Shepherd,  3  Cowen,  383.  In  Ohio  it  is 
held,  that  a  sheriff  is  only  entitled  to  his 
commissions,  or  poundage,  on  money  paid 
to  satisfy  an  execution,  where  he  has  act- 
ually received  and  paid  the  money  over. 


Bryan  v.  Buckmaster,  I  Ap.  Bre.  2.3.] 

(t)  Rawstorne  v.  Wilkinson,  4  M.  &  S. 
256.    [See  Scott  v.  Shaw,  13  John.  378.] 

(«)  Graham  u.  Grill,  2  M.  &  S.  296. 

(x)  Stewart  v.  Bracebridge,  2  B.  &  Aid. 
770. 

(y)  Lake  D.Turner,  4  Burr.  1981.  [The 
sheriff  is  entitled  to  his  poundage  on  a  ca. 
sa.  immediately  on  taking  the  defendant's 
body.  Adams  v.  Hopkins,  5  John.  252. 
And  he  is  not  obliged  to  resort  to  the 
plaintiff,  but  may  demand  his  poundage  of 
the  attorney.  Adams  v.  Hopkins,  supra. 
And  in  all  cases  the  attorney  is  liable 
to  the  sheriff  for  his  fees.  Ousterhout  a. 
Day,  9  John.  114  ;  Adams  v.  Hopkins, 
5  John.  252.  See,  also.  Merchant  v. 
Mason,  2  Wend.  601.  An  attorney,  who 
employs  an  officer  to  serve  a  writ,  and 
gives  him  directions  therefor,  renders  him- 
self responsible  for  the  officer's  fees  for 
such  service,  and  also  for  all  disburse- 
ments made  and  liabilities  incurred  by 
the  officer,  in  the  ordinary  course  of  the 


not  where  the  defendant   himself  pays  the    business  intrusted  to  him,  as,  for  instance. 
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the  sheriff  when  the  writ  was  delivered  to  him  ;  (z)  or  although  the 
writ  was  delivered  to  the  sheriff,  indorsed  with  a  direction,  "  to  be 
returned  non  est  inventus,"  provided  the  debtor  afterwards  surren- 
dered to  the  sheriff,  (a) 

Before  the  passing  of  the  recent  statutes  it  was  held,  that  the 
poundage  given  to  the  sheriff  by  the  legislature,  was  in-  or  extra 
tended  as  a  complete  satisfaction  for  his  trouble  ;  so  that  «^P«°««- 
he  could  not,  for  example,  maintain  an  action  for  the  expense  in- 
curred by  him  in  seizing  and  keeping  possession  of  goods  under  a 
fieri  facias,  at  the  request  of  the  plaintiff,  although  they  were  not 
sold,  in  consequence  of  his  refusing  to  give  an  indemnity  against 
the  claims  of  third  persons.  (6)  So,  where  a  sheriff,  in  executing 
an  elegit,  charged  51.  per  cent,  besides  his  poundage,  for  an  auc- 
tioneer to  sell  malt,  the  charge  was  disallowed,  (c)  And  the  rule 
still  is,  that  although  the  sheriff,  on  making  a  levy  under  an  execu- 
tion, is  entitled  to  a  percentage  on  the  whole  proceeds  of  the  sale, 
including  a  year's  rent  paid  by  him  to  the  landlord,  as  well  as  on 
the  amount  of  the  execution  ;  yet  he  has  no  right  to  any  extra 
expenses  incurred  by  him  in  levying,  except  such  as  are  included 
in  the  table  of  fees  framed  under  the  7  Will.  4  &  1  Vict.  c.  55.  (c?) 

A   sheriff  may  maintain  an  action  for  his  poundage  ;  (e)  or  he 
may  retain  it  out  of  the  sum  levied.  ( f^     But  he  can-    ..^   ._, 

•'  _  \./  y  ^  ^       Sheriff's  rera- 

not  sue  the  plaintiff's  attorney  for  his  fees  ;  nor  is  evi-   edies  for  his 
dence  admissible  to  prove  that,  by  the  custom  of  a  par- 
ticular county,  he  was  entitled  to  look  to  the  attorney  and  not  to 
his  client,  for  payment  thereof  (^) 

If  the  sheriff  take  more  (h)  than  he  ought,  the  excess  may  be 
recovered  from  him  in  an  action  for  money  had  and  re-   Remedies 
ceived ;  (i)  or  it  may  form  a  ground  of  set-off  to  an  ac-   *saiost  im. 

for  the  storage  of  property  attached  ;  pro-  Phillips  y.  Viscount  Canterbury,  11  M.  & 

vided  the  oflScer  give  the  attorney  reason-  W.  619  ;  Hutchinson  v.  Humbert,  8  M.  & 

able  notice  of  the  disbursements  and  liabil-  W.  638. 

ities  so  incurred.     Tarbell  v.  Dickinson,  (c)  Tyson  v.  Paske,  2  Ld.  Raym.  1212. 

3  Cush.  345.]  (/)  See  15  &  16  Vict.  c.  76,  s.  123 ;  43 

{z)  Taylor  v.  Ward,  Tidd  Pr.   9th  ed.  Geo.  3,  c.  46,  s.  5. 

1040.  ig)  Mayberry  v.  Mansfield,  9  Q.  B.  754 ; 

(a)  Magnay  v.  Monger,  4  Q.  B.  817.  16  L.  J.  Q.  B.  102 ;  Seal  v.  Hudson,  4  B. 

(6)  Bilke  v.  Havelock,   3   Camp.  374  ;  &  L.  760. 

Graham  v.  Grill,  2  M.  &  S.  294.  (A)  See  Buckle  v.  Bewes,  3  B.  &  C.  688 ; 

(c)  The  King  v.  Crackenthorp,  2  Anst.  George  v.  Perring,  4  Esp.  63. 

412.    See  farther,  Rex  v.  Freeday,  4  Price,  (t)  Stevens  v.  Rothwell,  3  B.  &  B.  145  ; 

131.  Eumsey  v.  Tufnell,  2  Bing.  255  ;  Longdill 

(d)  Davies  «. Edmonds,  12  M.  &  W.  31 ;  i).  Jones,  1  Stark.  345. 
Slater  v.  Hames,  7  M.  &  W.  413  ;  and  see 
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tion  brought  by  him  ;  (Jc)  or  an  action  for  treble  damages  may  be 
maintained  against  him  under  the  29  Eliz.  c.  4,  though  the  extor- 
tion were  the  act  of  his  baihff;  (/)  or  the  party  may  obtain  redress 
by  summary  application  to  the  court  against  the  sheriff,  under  the 
7  Will.  4  &  1  Vict.  c.  55. 

A  bailiff  who   executes   process    has   his    remedy  for   his   fees 
against  the  attorney  in  the  cause,  and  not  against  the 

BailifE.  H  ^     s 

client,  (m) 
Commis-  And  a  commissioner  to  examine  witnesses  may  main- 

sioner.  ^^^^  ^^  action  for  his  fees,  (w) 

12.  Surveyors. 

A  surveyor  is  bound  to  use  due  care,  and  to-  exercise  a  reason- 
Bound  to  able  degree  of  skill,  in  executing  the  business  intrusted 
exerc'iserea-  ^^o  him.  Thus,  if  he  be  employed  by  a  committee  for 
sonabie  skill,  greeting  a  bridge  and  forming  a  road  to  it,  to  make  an 
estimate  of  the  expense  of  the  works,  he  is  bound  to  ascertain  for 
himself,  by  experiments,  the  nature  of  the  soil ;  even  although  a 
person,  previously  employed  for  that  purpose  by  the  committee,  has 
made  such  experiments,  and  has  given  him,  by  their  desire,  infor- 
mation of  the  result.  And  if  an  engineer  or  surveyor,  who  is  so 
employed,  makes  a  low  estimate,  and  thereby  induces  persons  to 
subscibre  for  the  execution  of  the  work,  who  would  otherwise  have 
declined  it ;  and  it  afterwards  turns  out  that,  owing  to  his  negli- 
gence or  want  of  skill,  such  estimate  is  grossly  incorrect,  and  that 
the  work  cannot  be  done  but  at  a  much  greater  expense,  he  is  not 
entitled  to  recover  anything  for  his  trouble  in  making  such  estimate 
or  connected  therewith,  (o) 

So,  if  a  man  professes  to  act  as  a  valuer  of  any  particular  kind 
of  property,  he  is  bound  to  know  the  general  rules  which  are  appli- 
cable to  the  valuation  of  that  description  of  property ;  e.  g.  if  he 
professes  to  be  a  valuer  of  ecclesiastical  property,  he  ought  to  know 

(k)  Dew  I/.  Parsons,  2  B.  &  Aid.  562.  Pilkington  v.  Cooke,  16  M.  &  "W.   615; 

But  the  defendant  is  not  entitled  to  setoff,  Woodgate  v.  Knatchbull,  2  T.  R.  148. 

in  this  action,  expenses  paid  by  him  for  au  (m)  Brewer  v.  Jones,  10   Exch.   655  ; 

appraisement  of  the  goods  of  the  execu-  Maile  v.  Mann,  2  Exch.  608 ;  Wa  bank  v. 

tion  debtor,  made  prior  to  a  sale  thereof  Quarterman,  3  C.  B.  94  ;  Newton  v.  Cham- 

by  the  sheriff,  to  trustees  for  the  benefit  of  bers,  1  D.  &  L.  869. 

the  creditors  of  such  debtor.     Marshall  v.  (n)  Stokeld  v.  Collingson,  Carth.   208  ; 

Hicks,  10  Q.  B.  15.  S.  C.  Comb.  186. 

{I)  Wrightup  V.  Groenacre,  10  Q.  B.  1  ;  (o)  Moneypenny  v.  Hartland,  1  C.  &  P. 

352 ;  S.  C.  2  lb.  378,  on  a  second  trial. 
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tlie  distinction  which  exists,  between  valuing  in  cases  between  an 
incoming  and  an  outgoing  tenant,  and  in  cases  between  an  incom- 
ing and  an  outgoing  incumbent,  (p) 

It  is  usual  for  architects  and  surveyors  to  charge,  for  their  trouble, 
a  percentage  on  the  cost  of  the  works  with  reference  to  Their remu- 
which  they  are  employed.  But  in  Upsdell  v.  Stew-  '"='''"'™- 
art,  (§')  —  which  was  an  action  for  work  and  labor  done  as  a  sur- 
veyor, and  where  evidence  was  offered  on  behalf  of  the  plaintiff, 
that  it  was  the  uniform  practice  of  surveyors  to  charge  51.  per  cent, 
on  all  money  allowed  to .  the  workmen,  —  Lord  Kenyon  was  of 
opinion  that  such  a  demand  was  exorbitant ;  and  he  ruled,  "  that 
the  plaintiff  was  entitled  to  a  reasonable  compensation  for  his 
labor,  but  was  not  to  estimate  that  by  the  money  laid  out  by  the 
defendant  in  finishing  his  building."  And  in  a  subsequent  case,  — 
where  a  surveyor  claimed  51.  per  cent,  on  the  money  laid  out  by 
the  defendant  in  altering  certain  buildings,  as  a  remuneration  for 
having  superintended  such  alterations  as  surveyor,  —  Lord  Ellen- 
borough  left  it  to  the  jury  to  say,  "  whether  this  mode  of  charging 
was  vicious  or  unreasonable ;  and  if  they  thought  it  was,  to  deduct 
accordingly."  (r) 

13.  Witnesses. 

Where  a  person,  living  within  the  bills  of  mortality,  is  subpce- 
naed    to   give    evidence  within    the  same,  the  practice    Entitled  to  a 

,1,1  •      1  •,-1      ,1  1  reasonable 

seems  to  be  to  leave  a  nommal  sum  with  the  subpoena ;    gm^  f^^  ex- 
but,  in  other  cases,  a  person  subpoenaed  to  give  evidence    P^^**^- 
upon  the  trial  of  a  cause  is  not  obliged  to  attend,  nor,  if  he  attend, 
is  he  obhged  to  give  evidence,  unless  a  reasonable  sum  for  his  ex- 
penses in  going  to,  attending  at,  and  returning  from  the  trial,  be 
paid  or  tendered  to  him.  (s)     Nor  where  less  is  offered,  is  the  wit- 

(p)  Jenkins  v.  Betham,  15  C.  B.  168.  been   summoned.      Bobison  v.  Banks,  17 

(q)  Peake,  193.  Geo.  211;  House  v.  Barber,  10  Vt.  158; 

(r)  Chapman   v.   Be   Tastet,    2  Stark.  Flores   v.   Thorn,  8   Texas,  377.     But  a 

294.  person  is  not  entitled  to  certify  his  attend- 

(s)  Per  Tindal  C.  J.  Betteley  v.  M'Leod,  ance  as  a  witness,  unless  he  comes  into  the 
4  Scott,  131,  136.  A  witness  who  is  sub-  court-house,  and  is  in  actual  attendance 
poenaed  by  both  parties,  is  entitled  before  there.  Kennedy  v.  Wright,  34  Maine,  351. 
giving  evidence  to  have  all  his  expenses  Where,  however,  a  person  has  been  sum- 
paid  by  the  party  who  calls  him  at  the  moned  to  attend  court  as  a  witness,  and 
trial.  Allen  v.  Yoxall,  1  C.  &  K.  315.  [So,  his  fees  have  been  paid  him,  but  he  neg" 
a  witness  is  always  entitled  to  charge  full  lects  to  attend,  assumpsit  will  not  lie  for 
fees  lor  every  case  in  which  he  may  have  money  had  and   received,  to  recover  the 
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ness  obliged  to  trust  to  the  court  allowing  him  more  when  he  comes 
to  be  sworn ;  for  perhaps  the  party  may  not  call  him,  and  then  it 
may  be  difficult  for  him  to  get  home  again,  (i)  And  a  person  who 
is  subpoenaed,  and  who  attends  at  the  trial  of  a  civil  action  may, 
without  any  express  contract,  maintain  an  action  against  the  party 
who  subpoenaed  him,  for  his  necessary  expenses  of  attendance  ;  (u) 
even,  as  it  seems,  although  he  refused,  at  the  trial,  to  give  evidence 
unless  such  expenses  were  paid;  and,  in  consequence,  was  not 
examined,  (x) 

But  the  attorney  in  a  cause,  who  subpoenas  a  witness  to  give  evi- 
dence, is  not  personally  liable  to  him  for  his  expenses,  unless  there 
be  an  express  contract  to  that  effect,  or  some  circumstances  from 
which  such  a  contract  will  be  implied,  (y) 

[In  the  United  States  the  fees  of  witnesses  for  travel  and  attend- 
ance are  generally  prescribed  by  law ;  (?/i)  and  where 
this  is  so,  they  are  entitled  to  no  further  remuneration 
for  their  services,  however  inadequate  the  prescribed 
fees  may  be.  No  agreement  to  pay  a  witness  more  than 
the  prescribed  fees  for  his  attendance  at  court,  will,  in  an  ordinary 
case,  be  sustained.]  (y^) 


Right  of  wit- 
nesses to  re- 
muneration 
in  United 
States. 


money  back.  Leighton  v.  Twombly,  9  N. 
H.  483.  But  see  Martin  v.  Andrews,  7 
El.  &  Bl.  1,  where  it  was  held,  that  an 
action  is  maintainable  for  money  had  and 
received  to  recover  back  conduct-money 
paid  to  a  party  upon  a  subpoena  to  attend 
a  trial  as  witness,  where,  in  consequence 
of  the  cause  being  settled,  no  trial  takes 
place,  and  the  party  incurs  no  expense, 
and  does  no  act  in  consequence  of  the  sub- 
pcena.] 

(«)  Chapman  u.  Pointon,  2  Str.  1150; 
Hallett  V.  Mears,  13  East,  15,  16  a; 
Bowles  V.  Johnson,  1  Bl.  36 ;  Fuller  v. 
Prentice,  1  H.  Bl.  49  ;  Ashton  v.  Haigh, 
2  Chit.  201 ;  Tidd  Pr.  9th  ed.  806.  But 
a  witness  subpoenaed  by  a  defendant  who 
is  indicted  for  a  conspiracy,  is  bound  to 
give  evidence,  although  the  defendant  re- 
fuse to  pay  his  expenses.  Rex  a.  James, 
1  C.  &  P.  322.  If  the  attorney  of  the  de- 
fendant be  subpoenaed  by  the  plaintiff  to 
produce  books,  he  is  not  entitled  to  be 
paid  as  a  witness.  Pritchard  v.  Walker,  3 
C.  &  P.  212. 


(u)  Pell  V.  Daubeny,  5  Exch.  955. 

(jc)  Hallett  V.  Mears,  13  East,  15  ;  but, 
in  this  case,  there  was  some  evidence  of  an 
express  contract.  And  see  Edmonds  u. 
Pearson,  3  C.  &  P.  113. 

(y)  Robins  v.  Bridge,  3  M.  &  W.  114, 
118. 

(y')  ["  There  is  a  reason  why  witnesses' 
fees  should  be  fixed  by  law,  and  at  a  mod- 
erate sum,  lest  poor  suitors  should  be 
unable  to  seek  redress,  and  witnesses  be 
tempted  to  lean  towards  wealth  and 
power."  Per  Ellsworth  J.  in  Dodge  v. 
Stiles,  26  Conn.  467.] 

if)  [Dodge  V.  Stiles,  26  Conn.  463. 
Perhaps  an  agreement  for  extra  compen- 
sation might  be  upheld,  if  the  witness  was 
about  going  abroad  at  the  time  he  would 
be  wanted  to  attend  court ;  and  he  agrees 
that  he  will  remain  and  give  up  his  journey 
and  is  summoned,  or  if  he  agrees  to  at- 
tend court  in  person,  where  a  party  would 
only  be  entitled  to  take  his  deposition.  So, 
it  has  been  suggested  that,  if  a  witness 
agrees  with  a  party  to  attend  and  testify 
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The  law,  however,  does  not  in  general,  [even  in  England,]  give  a 
witness  any  right  to  compensation  for  his  loss  of  time  ;   whenenti- 
and,  therefore,  a  promise  to  pay  such  compensation  is   pensation'for 
not  binding,  (z)  even  although  the  witness  was  an  at-   '°*'  °*  '™^- 
torney.  (a) 

But  it  has  been  said,  that  there  is  a  distinction  between  the  case 
of  a  man  who  sees  a  fact,  and  is  called  to  prove  it  in  a  court  of  jus- 
tice ;  and  that  of  a  man  who  is  selected  by  a  party  to  give  his 
opinion  on  a  matter  with  which  he  is  peculiarly  conversant  from  the 
nature  of  his  employment  in  life.  The  former  is  bound,  as  a  mat- 
ter of  public  duty,  to  speak  to  a  fact  which  happens  to  have  fallen 
within  his  knowledge.  The  latter  is  under  no  such  obligation  ;  and 
therefore,  the  party  who  selects  him  must  pay  him.  (5) 

So,  where  the  senior  clerk  of  the  petty  bag  office,  by  one  of  his 
clerks,  attended  at  a  trial  to  produce  the  roll  of  attorneys  in  the 
court  of  chancery  ;  he  was  held  to  be  entitled  to  certain  usual  and 
reasonable  fees  for  such  attendance,  over  and  above  his  expenses,  (e) 

But  in  such  cases  the  party,  and  not  the  attorney  in  the  cause, 
is  primd  facie  liable  to  pay  the  compensation  claimed  by  the  wit- 
ness. (cZ) 

without  being  summoned,  and  he  is  not        (6)  Per  Maule  J.  Webb  v.  Page,  1  C.  & 

summoned,  but  attends  and  testifies,  any  K.  23.     And  see  Bayley  v.  Beaumont,  1 1 

reasonable  promise  for  compensation   is  Moore,  497,  as  to  compensation  to  scien- 

good,  and  may  be  enforced.     Per  Ells-  tifio  men  for  making  models,  &c.    As  to 

worth  J.  in  Dodge  i;.  Stiles,  26  Conn.  466,  the  case  of  a  surveyor,  who  attends  as  a 

467.]  witness  on  an  appeal  against  a  parochial 

(z)  Willis  u.  Peckham,  1  B.  &  B.  515;  assessment,  see  Paine  u.  Guardians  of  the 

Moor  V.  Adam,   5   M.    &   S.   156.     [See  Strand  Union,  8  Q.  B.  326. 
Dodge  V.  Stiles,  26  Conn.  463.]  (c)  Bentall  v.  Sydney,  10  A.  &  E.  162. 

(a)  Collins  V.  Godefroy,  1    B.   &  Ad.        (d)  Lee  v.  Everest,  2  H.  &  N.  285. 
950.     [See  Sweany  v.  Hunter,  1  Murph. 
181.] 
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SECTION  V. 
Contracts  respecting  Moneys. 

1.  Money  lent. 

2.  Money  paid. 

3.  Money  had  and  received. 

1.  Money  lent. 

1.  The  common  count  for  money  lent  is  not  maintainable,  if  the 
loan  was  effected  by  a  transfer  to  the  defendant  of  bank 

When  the  ,       „  ,    .     •'  .  .^ 

common  stocK  ;  lor  stocK  IS  not  money,  (^e) 


4.  Interest. 

5.  Account  stated. 


midntai'n-'^  But  where   it   appeared  that  A.,  in  the  year  1837, 

*^''^'  transferred  1,000Z.  in  the  four  per  cents  to  B.,  who  pos- 

sessed other  stock  of  the  same  description  ;  that  B.,  after  some 
years,  sold  out  all  his  stock,  including  the  1,000Z.  ;  and  that  he  had 
from  time  to  time,  until  A.'s  death,  made  payments  to  A.  equal  to 
interest  at  five  per  cent,  upon  that  sum  ;  that,  after  the  death  of 
A.,  her  executor  wrote  to  B.  referring  to  the  transaction  as  a  loan 
of  money ;  whereas  B.  asserted,  in  reply,  that  he  had  been  em- 
ployed by  A.  to  purchase  an  annuity  for  her,  and  that  he  had  done 
so,  but  no  purchase  of  an  annuity  was  proved  ;  it  was  held,  that 
there  was  evidence  to  go  to  the  jury,  in  support  of  a  count  for 
money  lent.  (/) 

And  where  a  person  lends  money,  nominally  on  his  own  account, 
but  really  on  account  of  another,  the  real  lender  cannot  recover  the 
money,  unless  he  prove  distinctly  that  the  loan  was  actually  in- 
tended to  be,  and  was  received  as  being  made  by  him.  (^) 

Nor  does  this  action  lie  if  the  money  was  not  lent  to  the  defend- 
ant, and  upon  his  sole  credit,  but  was  lent  and  actually  delivered  to 
another  person,  who  was  to  become  primarily  liable  to  the  plain- 
tiff; so  that  the  defendant's  undertaking  was  merely  collateral  and 
conditional,  that  is,  to  pay  if  the  party  receiving  the  money  did 
not.  (A)  And,  on  this  ground,  a  count  that  the  defendant  is  in- 
debted to  the  plaintiff,  "  for  money  lent  by  him  to  E.  F.,  at  the 
defendant's  request,"  is  bad.  (i) 

(e)  Nightingale  v.    Devisme,   5    Burr.  Salk.    23;    Forth    v.    Stanton,   1    Wms. 

2589  ;  S.  C.  2  Bl.  684;  Jones  v.  Brinley,  Saund.  211   a,  b.     The  remedy  is  by  spe- 

1  East,  1.  cial  action  on  .the  guaranty.    See  Glyn  v. 

(/)  Samuel  v.  Danbury,  2  C.  B.  803.  Hertel,  8  Taunt.  208. 

Ig]  Sims  v.  Bond,  5  B.  &  Ad.  389.  (i)  lb.    See,  especially,  Marriott  v.  Lis- 

(h)  Marriott  v.  Lister,  2   Wils.   141;  ter,  2  Wils.  141. 
Butcher  v.  Andrews,  Garth.  446  ;  S.  C.  1 
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But  if  the  defendant  alone  was  trusted,  and  he  was,  in  fact,  the 
borrower,  although  the  money  was  delivered  by  the  plaintiff  to  an- 
other person  at  the  defendant's  request,  the  common  count  for 
money  lent  may  be  maintained.  (A)  And  it  has  been  decided,  that 
a  declaration  against  a  husband,  "  for  money  lent  to  Ms  wife,  at  his 
request,"  is  maintainable  ;  for,  in  such  a  case,  the  defendant  alone 
could,  in  point  of  law,  be  liable.  (J) 

And  so,  where  the  defendant  gave  a  memorandum,  whereby  he 
acknowledged  the  receipt  from  the  plaintiff  of  a  sum  of  money  "  on 
the  behalf  of  E.  E.,"  an  infant,  and  whereby  the  defendant  prom- 
ised to  be  accountable  for  such  sum  on  demand ;  it  was  held,  that 
the  memorandum  was  evidence  to  support  a  count  for  money  lent, 
as  against  the  defendant.  («i) 

So,  money  advanced  upon  a  contract,  to  repay  it  on  demand  or 
to  execute  a  mortgage,  may,  after  refusal  to  execute  the  mortgage, 
be  recovered  under  the  count  for  money  lent,  (w)  And  so,  where 
a  party  advanced  money  on  exchequer  bills,  which  were  afterwards 
repudiated  at  the  exchequer  office  on  the  ground  that  the  comptrol- 
ler's signature  was  forged ;  he  was  held  to  be  entitled  to  recover 
his  money  in  this  form  of  action,  (o) 

In  James  v.  Cotton  (^)  it  appeared,  that  the  plaintiff  agreed  to 
let  land  to  the  defendant  on  building  leases,  and  to  lend  him  4,000L 
to  assist  him  in  the  erection  of  twenty  houses,  the  money  to  be  re- 
paid by  June,  1828.  The  defendant  agreed  to  build  the  houses,  to 
convey  them  as  a  security  for  the  loan,  and  to  repay  the  money. 
When  six  houses  were  built,  and  1,168Z.  had  been  advanced,  the 
plaintiff  requested  the  defendant  not  to  go  on  with  the  other  four- 
teen houses  ;  and,  the  defendant  having  desisted,  it  was  held  that, 
after  June,  1828,  the  plaintiff  might  recover  the  1,1Q81.  on  the 
count  for  money  lent. 

Where  money  is  lent  generally  upon,  or  is  secured  by  a  deposit 
of  goods,  the  lender  has  his  remedy  by  action  against  the  borrower, 
without  returning  the  goods  ;  and,  to  discharge  the  person  of  the 

{h)  Bull  V.  Sibbs,  8  T.  R.  328.  action  against  the  borrower  for  money  lent. 

(1)  Stephenson   v.  Hardy,  3  Wils.  388.  Marston  v.  Boynton,  6  Met.  127.] 

[Where  money  is  lent  on  the  credit  of  the  (m)  Harris  v.  Huntback,  1  Burr.  373. 

borrower,  though   a  third  person,  debtor  (n)  Bristow  u.  Needham,  9  M.  &  W. 

of  the  borrower,  signs  a  promissory  note  729. 

for  the  amount  of  the  money,  and  the  (o)  Bank  of  England  v.   Tomkins,  6 

lender  receives  the  note,  yet  if  such  note  Jur.  348. 

is  not  paid  when  due,  he  may  maintain  an  (?)  7  Bing.  266. 
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borrower,  there  must  be  a  special  agreement  to  stand  to  the  pledge 
only.  (§')  And  where  money  was  advanced  on  the  security  of  a 
deposit  of  shares,  and  the  lender  agreed  to  give  the  borrower 
twenty-one  days'  notice  before  proceeding  to  compel  repayment  of 
any  part  of  such  money,  and  that  at  each  repayment  a  proportionate 
amount  of  the  shares  should  be  given  up  ;  it  was  held  that,  after 
twenty-one  days'  notice,  the  lender  might  sue  on  the  common  count 
for  the  money  so  lent,  (r) 

So,  where  money  is  lent  on  mortgage,  and  the  mortgage  deed 
contains  no  covenant,  either  express  or  implied,  on  which  an  action 
can  be  maintained  for  such  money,  the  lender  may  recover  it  on 
the  common  count  for  money  lent,  (s) 

So,  money  deposited  with  a  banker  by  his  customer,  in  the  ordi- 
nary way,  is  money  lent  to  the  banker,  to  be  repaid  when  called 
for  by  check,  (i) 

So,  it  appears  that  an  executor  may,  under  certain  circumstances, 
lend  money  out  of  the  assets  in  his  hands  ;  and  sue,  in  his  repre- 
sentative character,  for  the  recovery  of  the  amount,  (u) 

But  where  money  is  advanced  by  a  parent  to  a  child,  it  appears 
that  the  presumption  is,  that  such  advance  was  by  way  of  gift,  and 
not  by  way  of  loan,  (a;) 

So,  money  lent  for  the   express  purpose   of  accomplishing  an 

illegal  object  cannot  be  recovered  by  the  lender.  There- 
Money  lent  o         J  _         .' 

on  illegal        fore,  money  lent  to,  and  applied  by  the  borrower,  for 

contract.  ,  r  f         i     '  mi         i  i 

the  express  purpose  ot  settling  losses  on  illegal  stock- 
jobbing transactions  between  the  borrower  and  third  persons,  to 
which  the  lender  was  no  party,  cannot  be  recovered  by  the 
lender.  (?/)  So,  money  lent  for  the  purpose  of  gaming  or  playing 
at  an  illegal  game,  cannot  be  recovered.  (2)    And  where  the  plain- 

(q)  South    Sea   Co.  a.  Duncomb,   Str.  partners  in  a  banking  firm,   out  of  the 

919;  Bank  of  England  v.  Glover,  2  Ld.  funds  of  the  bank,  all  may  sue.    Alexan- 

Raym.  753  ;  Lawton  v.  Newland,  2  Stark,  der  v.  Barker,  2  C.  &  J.  133.  See  Jones  v. 

73  ;  Ernes  v.  Widdowson,  4  C.  &  P.  151.  Fleming,  7  B.  &  C.  217. 

(r)  Scott  V.  Parker,  1   Q.  B.  809.  (u)  Ante,  .376. 

(s)  Yates  v.  Aston,  4  Q.  B.  182,  196 ;  {x)  Per  Bay  ley  J.  Hick  v.  Keats,  4  B. 
Mathew  v.  Blackmore,  1  H.  &  N.  762 ;  and  &  C.  69,  71.  [And  interest  is  not  charge- 
see  Burnett  u.  Lynch,  9  A.  &  E.  532 ;  able  on  an  advancement.  Osgood  v. 
King  D.  King,  3  P.  Wma.  361.  Breed,  17  Mass.  356;    Hall  v.  Davis,  3 

{t)  Pott  V.   Clegg,   16   M.  &   W.  321.  Pick.  450.] 

Proof  of  a   deposit  with   a   banker,   and  (y)  Cannan  d.  Bryce,  3  B.  &  Aid.  179; 

payment  of  interest  by  him,  is  evidence  of  De  Begnis  v.  Armistead,  10  Bing.  107. 

money  lent.    Sutton  v.  Toomer,  7  B.  &  C.  {z)  M'Kinnell  v.  Robinson,  3  M.  &  W. 

416.     Por  money  lent  by  one  of  several  434  ;  [White  v.  Buss,  3  Cush.  448.] 
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tifF  and  defendant,  having  been  taken  prisoners  in  Portugal,  jointly- 
solicited  and  obtained  the  liberation  of  themselves,  and  the  ransom 
of  the  defendant's  ship,  contrary  to  the  stat.  45  Geo.  3,  c.  72 ;  to 
effect  which,  the  plaintiff  lent  money  to  the  defendant,  who  after- 
wards gave  him  a  bill  for  the  amount ;  the  court  held,  that  the 
plaintiff  could  not  recover  on  the  bill,  (a) 

2.  A  bill  of  exchange  or  promissory  note  in  the  ordinary  form, 
seems  to  be  evidence  of  money  lent,  as  between  the   Evidence  in 
payee  and  drawer  of  the  former,  or  the  payee  and  the    support  of. 
maker  of  the  latter.  (6) 

But  an   instrument,  payable  on  a  contingency,  in  the  following 

terms :  "  Nine  years  after  date  I  promise  to  pay  to ,  the  sum 

of with  interest,  provided  D.  M.  shall  not  return  to  England, 

or  his  death  be  duly  certified  in  the  mean  time  ;  "  —  was  held  not 
to  raise  any  presumption  that  the  sum  had  been  lent,  (c) 

So,  it  appears  that  an  I  O  U  is  not  evidence  of  money  lent  by 
the  holder  to  the  party  signing  it.  (cZ)  Nor  is  the  fact  of  one  party 
drawing  a  check  in  favor  of  another,  any  evidence  of  money  lent 
by  the  former  to  the  latter,  (e) 

2.  Money  paid. 

The  common  count  for  money  paid  states,  that  the  plaintiff  sues 
the  defendant  "  for  money  payable  by  the  defendant  to   ^^^^  ^^^ 
the  plaintiff,  for  money  paid  by  the  plaintiff,  for  the  de-   common 
fendant,  at  his  request."  (/)     And  this  form  of  action   maintain- 
is  maintainable,  in  every  case   in  which  the  plaintiff  has 
paid  money  (/^)  to  a  third  party  at  the  request,  express  or  implied, 

(a)  Webb  v.  Brooke,  3  Taunt.  6.  449 ;  but  see  Douglas  )i.  Holme,  12  A.  & 

(J)  Story  V.  Atkins,  2  Str.  719;  Bayl.  E.  641. 

Bills,  5th  ed.  537  ;  per  Bayley  J.  Morgan  (e)  Pearce    v.   Davis,  1    Moo.   &   Rob 

V.  Jones,  1  C.  &  J.  167.    See  Wells  v.  Gir-  365. 

ling,  Gow,  22,  note ;  Moo.  &  M.  66.  [See  (/)  15  &  16  Vict.  c.  76,  ».  59,  scbed.  B. 
Gushing  t>.  Gore,  15  Mass.  74.  An  action  (/i)  [An  agent  to  collect  a  debt,  if  with 
for  money  lent  is  supported  by  a  writing  the  consent  of  the  debtor  he  credits  it  to 
in  these  words,  "  Due  A.  B.  eighty  dollars,  his  principal  as  paid,  and  charges  it  in  his 
on  demand.  B.  0."  Hay  v.  Hinde,  1  private  account  to  the  debtor,  may  main- 
Chip.  214.  So  in  these  words,  "  Lent  E.  tain  assumpsit  for  money  paid,  or  money 
P.  $56.  I  say  received  by  me,  R.  P."  had  and  received,  against  the  debtor,  al- 
Peniston  v.  Wall,  3  J.  J.  Marsh.  37.]  though  there  was   in  fact  no  payment  or 

(c)  Morgan  v.  Jones,  1  C.  &  J.  162.  receipt  of  money.    Emerson  v.  Baylies,  19 

(d)  Eesenmayer  v.  Adcock,  16  M.  &  W.  Pick.  55.     See,  also,  Bonney  v.  Seeley,  2 
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of  the  defendant,  and  with  an  undertaking,  express  or  implied,  on 

his  part  to  repay  it.  (^g^ 

But  to  support  this  count  it  is  necessary,  first,  that  money  should 

have  been  paid  or  expended  by  the  plaintiff.    Therefore, 
Plaintiff  ,  ,        ,  .     .^    '       -,  ,  ,        ,  r  i         u 

must  have       where  the  plaintifrs  goods  were  sold  under  a  distress  by 

^bM money;  ^^^  defendant's  landlord,  for  rent  due  from  the  defend- 
ant, it  was  held  that  money  paid  was  not  maintainable,  for  no  money 
had  passed  from  the  plaintiflF.  (A)  And  so,  a  surety  for  the  defend- 
ant, who  has  merely  given  his  bond  or  other  undischarged  security 
to  the  creditor  for  the  original  debt,  cannot  maintain  an  action  for 
money  paid ;  («)  for  the  giving  a  security  is  not  equivalent  to  actual 
payment. 


Wend.  481  ;  Ainslie  u.  Wilson,  7  Cowen, 
662  ;  Randall  v.  Rich,  11  Mass.  498,  cited 
post,   below,   in  this   note;    Camming  v. 
Hackley,  8  John.  202  ;  Cornwall  v.  Gould, 
i  Pick.  447.     See  Lomax  o.  Pendleton,  3 
Call,  538.    Where  a  surety  had  discharged 
the  debt  of  the  principal  by  giving  o.  prom- 
issory note,  it   was    held,    that   he   might 
maintain  an  action  for  money  paid.    Pear- 
son u.  Parker,  3  N.  H.  366.     In   Massa- 
chusetts a  similar  doctrine  was   held,  in 
the  case  of  Cornwall   v.   Gould,  4   Pick. 
444  ;  Chandler  v.  Brainard,  14  Pick.  285  ; 
Doolittle  V.  Dwight,  2  Met.  561.     See  In- 
galls  V.  Dennett,  6  Greenl.  79  ;  per  Gibson 
C.  J.  in    Craig   c,   Craig,   5    Rawle,  91 ; 
Gumming  v.  Hackley,  8  John.  202;  Lap- 
ham  u.  Barnes,   2  Vt.   213 ;  Douglass  u. 
Moody,  9  Mass.  553  ;  Peters  w.Barnhill,  1 
Hill,  234,  236,  note ;   Wetherby  v.  Mann, 
11    John.  518;  M'Lelland   u.  Crofton,   6 
Greenl.  333.     The  recovery  of  judgment 
against  the  surety  and  levy  of  execution 
on  his  property  seems  to  be  sufficient  pay- 
ment.     Randall  u.  Rich,  11   Mass.  494; 
Lord  V.  Staples,  23  N.  H.  448  ;  Bonney  v. 
Seeley,  2  Wend.  481  ;  Miller  t..  Miller,  7 
Pick.  133  ;  Morrison  v.  Berkley,  7  Serg.  & 
K.  238  ;  Miller  v.  Howry,  3  Penn.  380  J 
S.  P.  Gardner  v.  Cleaveland,  9  Pick.  337  > 
Hodges  o.  Armstrong,  3  Dev.  253.     And 
so   also,  being  committed    in    execution 
seems  to  be  equivalent  to  payment.  Parker 
V.  United  States,  Peters   C.   C.  266.     A 
surety  extinguishing  a  debt  by  the  pay- 
ment of  only  one  half  its   amount,  is  not 
entitled  to  recover  more  from  his  principal. 


Bonney  v.  Seeley,  2  Wend.  481.  See  Cro- 
zier  V.  Grayson,  4  J.  J.  Marsh.  517.  Pay- 
ment by  a  surety  of  bis  principal's  debt,  in 
land,  will  sustain  the  action  for  money  paid, 
lb. ;  S.  P.  Ainslie  v.  Wilson,  7  Cowen, 
662;  Randall  ...Rich,  U  Mass.  498.  If 
the  indorser  of  a  note  has  paid  to  the  in- 
dorsee a  part  of  the  amount  thereof,  he 
may  recover  of  the  maker  the  amount  so 
paid,  in  an  action  for  money  paid,  although 
a  part  of  the  amount  due  on  the  note  re- 
mains unpaid  ;  and  it  is  immaterial  wheth- 
er such  payment  be  made  in  money  or  other 
property,  or  whether  such  property  was 
of  less  value  than  the  amount  for  which 
it  was  received,  if  it  be  received  as  pay- 
ment of  so  much.  Garnsey  o.  Allen,  27 
Maine,  366  ;  Baltimore  &  Susq.  R.  R.  Co. 
V.  Faunce,  6  Gill,  68.] 

{g)  Brittain  v.  Lloyd,  14  M.  &  W.  762, 
773. 

(h)  Taylor  v.  Higgine,  3  East,  169; 
Moore  v.  Pyrke,  11  East,  52.  See  the  ob- 
servations of  the  court  of  exchequer  on 
this  latter  case,  in  Rogers  v.  Maw,  15  M. 
&  W.  444,  448  ;  in  which  case,  that  court 
expressed  a  very  strong  opinion,  that  if 
the  goods  of  A.  be  seized  and  sold  under 
an  execution  against  B.  and  the  debt  of 

B.  be  paid  with  the  proceeds  of  such  sale, 
A.  may  treat  this  as  money  paid  to  him  to 
the  use  of  B. 

(i)  Maxwell  v.  Jameson,  2  B.  &  Aid.  51 ; 
per  Parke  J.  Power  v.  Butcher,  10  B.  & 

C.  329,  346.  See  Williamson  v.  Henley,  6 
Bing.  299. 
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This  count,  however,  is  maintainable,  although  it  appear  that  the 
money  paid  was  not  wholly  the  money  of  the  plaintiff.  And,  ac- 
cordingly, where  A.  applied  to  B.  aad  C.  —  who  were  in  partner- 
ship—  for  an  advance;  and  they  sent  him  an  acceptance  by  B. 
alone,  which  A.  got  discounted ;  and,  the  holder  thereof  having 
sued  B.,  the  latter  paid  the  acceptance  out  of  the  moneys  of  B.  and 
C. ;  it  was  held  that  A.  was  liable  to  him  in  an  action  for  money 
paid.  (^) 

Secondly,  it  is  necessary,  in  order  to  support  this  action,  that  the 
money  sought  to  be  recovered  should  have  been  paid  to 

•'  *=  _     ^  «o  (Ae  use  of 

the  use  of  the  defendant.  And,  therefore,  if  A.,  by  thedefend- 
agreement  with  B.,  bind  himself  to  pay,  either  to  B.  or 
to  a  third  party,  a  sum  of  money  which  B.  is  primarily  liable  to 
pay  ;  and  B.  is  afterwards  called  upon  to  pay,  and  does  pay  such 
sum,  his  only  remedy  against  A.  is  on  the  special  agreement.  For, 
the  money  so  paid  by  B.,  having  been  paid  in  discharge  of  his  own 
liability,  was  not  money  paid  to  the  use  of  A.,  and  cannot  be  re- 
covered on  the  common  count.  (V) 

But  still,  this  action  may  be  maintained,  although  the  defendant 
was  not  relieved  from  any  liability  by  the  payment  made  by  the 
plaintiff,  (m) 

And  it  is  also  necessary,  thirdly,  that  the  defendant's  express 
or  implied  request  to  the  plaintiff,  to  pay  the  money  for  and  at  Ms  re- 
his  use,  should  be  shown  by  the  plaintiff.  (mP)    Accord-   ^^'' 

(k)  Driver  v.  Burton,  17  Q.  B.  989  ;  21  403.     Where  a  ship  is  owned  by  two  per- 

L.  J.  Q.  B.  157.  sons  in  equal  shares,  and  one  of  them, 

(I)  Spencer  v.  Parry,  3  A.  &  E.  331  ;  without  any  authority  from  the  other,  and 

Lubbock  V.  Tribe,  3  M.  &  W.  607.  without  his  knowledge  or  consent,  repairs 

(m)  Brittain  «.  Lloyd,  14  M.  &  W.  762,  the  vessel  in  a  home  port,  he  cannot  re- 

773  ;    Lewis   v.   Campbell,  8   C.  B.   541  ;  cover  of  the   other  owner  any  portion   of 

Westropp  V.  Solomon,  lb.  345.  the  money  expended    for    such  repairs. 

(ml)  [Taylorw.  Colten,  6Ired.  69.  One  Benson  u.  Thompson,  27  Maine,  471.  A 
cannot,  by  a  voluntary  payment  of  an-  surety  who  pays  money  voluntarily  on 
other's  debt,  make  himself  creditor  of  that  a  judgment  absolutely  barred,  loses  his 
other.  Richardson  v.  M'Ray,  1  Const.  E.  remedy  against  his  principal ;  but  a  pay- 
772 ;  Mayor  &c.  of  Baltimore  v.  Hughes,  ment  cannot  be  said  to  be  voluntary,  as 
1  Gill  &  J.  497 ;  Turner  u.  Egerton,  lb.  long  as  the  judgment  can  be  enforced  in 
433  ;  Eenssalear  Glass  Factory  v.  Reid,  5  any  way,  either  by  scire  facias  or  action 
Cowen,  603  ;  Weakly  v.  Brahan,  2  Stew,  of  debt.  Randolph  v.  Randolph,  3  Rand. 
500 ;  Rumney  v.  ELsworth,  4  N.  H.  138  ;  490.  In  general,  a  promise  to  repay 
Little  V.  Gibbs,  1  South.  213;  Jones  v.  money  to  be  advanced  by  another,  raises  a 
Wilson,  3  John.  434 ;  Beach  v.  Vanden-  presumption  of  the  request  of  the  prom- 
burg,  10  John.  361  ;  Winsor  v.  S»vage,  9  isor.  Knox  v.  Martin,  8  N.  H.  154.] 
Met.  346;  Willis  v.  Hobson,  37  Maine, 
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ingly,  it  is  not  sufficient  merely  to  prove  tliat  the  defendant  was 
liable  to  a  third  person,  and  that  the  plaintiff  discharged  such  lia- 
bility ;  but  it  must  appear  that  the  plaintiff  did  so  at  the  instance, 
either  express  or  implied,  of  the  defendant ;  or  that  the  act  was 
subseqiiently  recognized  by  him.  (n)  For  it  is  a  clearly  estab- 
lished principle,  that  no  assumpsit  will  be  raised  by  the  mere  vol- 
untary payment  of  the  debt  of  another  person  ;  inasmuch  as  one 
man  cannot  become  the  creditor  of  another  without  his  knowledge 
or  consent,  (o) 

When  the  plaintiff  is  in  a  condition  to  prove  that  the  money  for 
which  he  sues  in  this  action  was  paid  in  consequence  of  an  actual 
request  by  the  defendant,  he  will,  of  course,  be  entitled  to  recover. 
But  where  there  has  not  been  an  actual  request,  he  must  show  that 
the  payment  was  made  under  circumstances  from  which  a  request 
would  be  implied  ;  and  it  often  becomes  a  matter  of  some  nicety, 
to  determine  when  such  circumstances  really  existed.  The  follow- 
ing may  be  stated  as  the  leading  principles  on  this  subject :  — 

1.  If  money  has  been  paid  by  the  plaintiff,  in  discharge  of  a  lia- 
Circum-  bility  which  he  has  taken  upon  himself  at  the  defend- 

which\he°™    aut's  instance  or  by  his   authority,  the  law  will  imply 

re^uesf will     ^^^^  ^^  ^^®  P^^*^  ^^  ^^^  request. 

be  implied.  Thus  where  the  plaintiff,  who  had  done  work  for  the 

provisional  committee  of  a  projected  railway  company,  had  been 
induced  by  the  defendant  and  others,  who  were  members  of  such 
provisional  committee,  to  sue  certain  other  members  of  the  said 
committee  for  his  bill,  in  order  to  relieve  themselves  of  any  amount 
which  the  plaintiff  might  thereby  recover ;  and  the  plaintiff,  in 
bringing  those  actions,  incurred  costs  to  the  amount  of  228Z.,  to  his 
own  attorney;  it  was  held  that  he  might  recover  that  sum  from  the 
defendant,  on  the  count  for  money  paid,  (p) 

So  if,  by  the  custom  of  trade,  an  agent  be  obliged,  without  any 
default  on  his  part,  to  pay  money  on  account  of  a  contract  into 
which  he  has  entered  for  his  principal,  the  law  will  imply  a  prom- 
ise, on  the  part  of  the  latter,  to  repay  the  same  as  money  which  has 

(n)  See  per   Cur.   Sleigh   v.  Sleigh,    5  Saund.  364,  note   (1);  Jeffries  y.  Gurr,  2 

Exch.  514,  516.  B.   &   Ad.  833;    [Oden   u.  Elliot,   10   B. 

(o)  Stokes  V.  Lewis,  1  T.  E.  20,  cited  in  Mon.  313 ;  Lewis  v.  Lewis,  3  Strobh.  530  ; 

Jones  V.  Nanney,  M'CI.  25,  38  ;  Child  v.  Taylor  v.  Baldwin,  10  Barb.  626.]3 

Morley,  8  T.  R.  610,  613 ;  Lord   Galway  (p)  Bailey   ...    Haines,    13    Q.  B.   815, 

u.  Mathew,   10   East,  264,   265 ;  1  Wms.  832. 
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been  paid  to  his  use ;  and  it  appears  that  this  will  be  the  case, 
whether  he  was  acquainted  with  t)ie  custom  by  which  the  agent 
was  governed  or  not.  (j)  And  if  A.,  in  the  presence  of  B.,  ver- 
bally promise  C.  that  he,  A.,  will  pay  a  debt  due  from  B.  to  C,  if 
B.  does  not ;  A.  will  be  held  to  have  thereby  acquired  an  author- 
ity to  pay  such  debt  on  the  default  of  B.  ;  and  if  he  pay  it  before 
that  authority  is  countermanded,  he  will  be  entitled  to  recover  it  as 
money  paid  to  B.'s  use.  (r) 

But  where  the  contract  between  a  broker  and  his  principal  was, 
that  the  former  should  sell  registered  shares  for  the  latter  ;  whereas, 
instead  of  doing  so,  he  sold  shares,  the  scrip  for  which  was,  at  the 
time  of  the  contract,  in  the  office  of  the  company  for  registration, 
so  that  the  broker  could  not  deliver  them  ;  and  in  consequence 
thereof  he  had  other  shares  bought  in  against  him,  and  was  obliged 
to  pay  tJie  difference ;  it  was  held  that  he  could  not  charge  his  prin- 
cipal with  the  difference  so  paid,  as  money  paid  to  his  use.  (s) 

2.  Where  the  plaintiff  is  compelled  to  pay  the  defendant's  debt, 
in  consequence  of  his  neglect  or  omission  so  to  do,  the  Compulsory 
law  infers  that  the  defendant  requested  the  plaintiff  to  P^y™™'^. 
make  the  payment  for  him,  and  gives  him  the  action  for  money 
paid,  (s^)  Thus,  if  a  tenant  pay  ground-rent  due  from  his  land- 
lord, in  order  to  prevent  his,  the  tenant's,  goods  from  being  dis- 
trained for  such  rent,  he  may  recover  it  as  money  paid  to  the  land- 
lord's use.  (<)  So  where  the  plaintiff,  at  the  request  of  the 
defendant,  left  a  carriage  on  the  premises  of  the  defendant,  and  the 
carriage  was  there  seized  under  a  distress  for  rent  due  from  the  de- 

(q)  Per  Maule  J.  Westropp  v.  Solomon,  gent    f.   Currier,    48    N.   H.    310.     See 

8  C.  B.  345 ;  19  L.  J.  C.  P.  1,  8 ;  and  see  Ticonic  Bank  v.  Smiley,  27  Maine,  22.') ; 

Cropper  v.  Cook,  L.  R.  3  C.  P.  194;  Tay-  Butler  v.  Wright,  2  Wend.  369  ;  S.  P.  6 

loru.  Stray,  2C.  B.  N.  S.  175;  Bayley  y.  Wend.  284;    Wells   c/.  Porter,   7   Wend. 

Wilkins,  7  C.  B.  880  ;  18  L.  J.  C.  P.  273  ;  119  ;  JeiFreys   r.   Gurr,  2  B.  &  Ad.  833  ; 

Pollock  V.  Stables,  12  Q.  B.  765 ;  Dails  v.  Swasey  v.  Little,  7  Pick.  296.     Where  A. 

Lloyd,  lb.  531 ;  Bayliffe  v.  Butterworth,  1  bought  goods  and  had  them  charged  to  B. 

Exch.  425  ;  Young  i/.  Cole,  4  Scott,  489  ;  who  has  been  compelled  to  pay  for  them, 

Sutton  V.  Tatham,  10  A.  &  E.  27  ;  Pawle  B.  may  recover  in   a  suit  for  money  paid 

V.  Gunn,  6   Scott,  286.      It  would  seem,  for  A.     Scoles  v.  Coleman,  Wright,  92.] 
therefore,  that  Child  v.  Morley,  8  T.  E.        (t)  See  Sapsford  </.  Fletcher,   4  T.  R. 

610,  and  Lightfoot  v.  Creed,  8  Taunt.  268,  511.     Mortgagee  of  a  term  is  liable  to  the 

are  now  overruled.  lessee,  for  ground  rent  paid  by  him,  al- 

(r)  Alexander  v.  Vane,  1  M.  &  W.  511.  though  such  mortgagee  has  not  taken  pos- 

(s)  Bowlby  V.  Bell,  3  C.  B.  289,  294.  session.     Stone    u.    Evans,   Peake    Add. 

(si)   [Hale  u.  Huse,  10  Gray,  99;  Sar-  Ca.  94. 
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fendant,  it  was  held  that  the  plaintiff,  having  paid  the  rent,  might 
recover  the  amount  from  the  defendant  as  money  paid  to  his 
use.  (m)  And  it  is  unnecessary  for  the  plaintiff,  in  order  to  entitle 
him  to  reimbursement  in  such  a  case,  to  resist  the  distress,  if  valid, 
by  replevying  or  bringing  an  action,  (a;)  For  where  a  party  is  in 
a  situation  where  he  may  he  compelled  by  law  to  pay  a  sum  of 
money,  although  he  be  not  actually  compelled  to  do  so,  and  he 
pays  it  accordingly,  the  action  will  lie.  (?/)  Nor  will  the  payment 
by  an  under-tenant  to  the  ground  landlord,  of  rent  due  to  him,  be 
considered  voluntary,  merely  on  account  of  the  ground  landlord 
having  given  time  to  the  under-tenant  for  the  payment  of  such 
rent,  (s) 

So,  where  certain  lands  were  bought  in  at  a  sale  by  auction, 
and  —  the  commissioners  of  excise  having  refused  to  remit  the 
duties  —  they  were  paid  by  the  auctioneer ;  he  was  held  entitled  to 
recover  back  the  amount  from  his  employer,  in  an  action  for  money 
paid,  (a)  So  where  a  cause,  in  which  there  were  several  plaintiffs, 
was  referred  to  arbitration,  the  arbitrators  to  have  full  authority 
over  the  costs  of  the  suit  and  reference  ;  and  the  order  of  reference 
provided,  that  the  death  of  any  of  the  parties  should  not  operate  as 
a  revocation  of  the  arbitrator's  authority  ;  and  it  appeared  that, 
after  the  death  of  H.,  one  of  the  plaintiffs.  P.,  another  of  them, 
paid  certain  costs  which  the  plaintiffs  in  the  suit  were  by  the  award 
ordered  to  pay  ;  it  was  held,  that  P.  was  entitled  to  recover  from 
the  executors  of  H.  a  proportion  of  the  costs  so  paid,  as  money  paid 
to  their  use  ;  and  that  his  claim  extended  as  well  to  that  part  of 
such  costs  which  was  incurred  after,  as  to  that  which  had  been  in- 
curred before  the  death  of  their  testator.  (6)    So,  where  it  appeared 

(m)  Exall  o.  Partridge,  8  T.  R.  308  ;  had  a  good  defence ;  but  as  this  defence 

[Sargent  v.  Currier,  48  N.  H.  310,  311.]  was  not  available  to  the  principal,  if  he 

(x)  See  Maydew  v.  Forrester,  5  Taunt,  had  been  sued  by  the  creditor,  he  was  held 

615;  Brown  v.  Hodgson,  4  lb.  189;  Aus-  liable  for  the  amount  so  paid   in  his  ac- 

ten  V.  Ward,  R.  &  M.  116  ;  Hales  u.  Free-  count.     Shaw  v.  Loud,  12   Mass.  447.     If 

man,  1  B.  &  B.  399.  the  surety  on  a  note  pays  the  holder  before 

(y)  See  Sleigh  v.  Sleigh,  5  Exch.  514,  the  note  is  payable  by  its  terms,  a  cause 

517;  [Frith  v.  Sprague,  14   Mass.   455;  of  action  against  his  principal  for  indem- 

Goodall  V.  Wentworth,  20   Maine,   322  ;  nity  accrues  at  the  time  when  the  note  be- 

Mauri  v.  HefFernan,  13   John.  58  ;  Powell  comes  payable,  and  not  before.     TiUotson 

u.  Smith,  8  John.  249.     Payment  of  a  de-  v.  Rose,  11  Met.  299.] 

mand  was  made  by   the  administratrix  of  (z)  Carter  v.  Carter,  5  Bing.  406. 

a  surety,  after  her  li^tbility  was  barred  by  (a)  Brittain  v.  Lloyd,  14  M.  &  W.  762. 

the  statute  of  limitations  in  favor  of  ex-  (6)  Prior  v.  Hembrow,  8  M.  &  W.  873. 
ecutors  and  administrators,  and  when  she 
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that  the  custom  was  that,  on  the  granting  of  a  lease,  the  lessor's 
solicitor  should  prepare  the  instrument,  but  that  the  lessee  should 
pay  the  expense  thereof;  it  was  held,  that  the  lessor  might  recover 
from  the  lessee,  as  money  paid  to  his  use,  the  amount  of  costs  paid 
by  him,  the  lessor,  to  his  solicitor,  for  preparing  the  lease  granted 
to  the  lessee,  (c)  And  where  lands,  charged  with  the  repair  of  a 
bridge,  are  occupied  by  a  person  not  the  owner,  such  occupier  is 
responsible  to  tlie  public  for  the  repairs  of  the  bridge  ;  but  he  may 
demand  reimbursement  from  the  owner,  in  an  action  for  money 
paid  to  his  use.  (c?) 

So,  a  trustee  under  a  will,  who  pays  the  legacy  duty  upon  an 
annuity,  after  the  expiration  of  four  years  from  the  testator's  death, 
may  recover  the  amount  from  the  legatee  as  money  paid  to  his 
use.  (e) 

So,  where  the  indorser  of  a  bill  of  exchange,  having  been  sued 
by  the  holder,  paid  him  part  of  the  amount  of  the  bill ;  it  was  held 
that  he  might  recover  the  same  against  the  acceptor  as  money  paid 
to  his  use.  (/)  So  where  A.,  having  accepted  a  bill  drawn  upon 
him  by  B.,  for  money  lent  by  B.  to  A.,  compounded  with  B.  and 
his  other  creditors,  and  paid  the  composition  ;  and  an  indorsee  of 
the  bill  afterwards  sued  A.,  and  compelled  him  to  pay  the  amount ; 
it  was  held  that  A.  might  recover  the  same  from  B.,  as  money  paid 
to  his  use.  {g)  And  where  the  plaintiff  had  accepted  a  bill  of  ex- 
change for  the  accommodation  of  one  H.,  who  deposited  it  with  the 
defendant  as  a  security  for  goods  bought  of  him,  at  the  same  time 
disclosing  the  circumstances  under  which  it  had  been  obtained  ;  and 
H.  afterwards  paid  for  the  goods  ;  but,  he  being  further  indebted  to 
the  defendant,  the  latter  refused  to  restore  the  bill,  and  subse- 
quently indorsed  it  for  value  to  a  third  person,  who  sued  the  plain- 
tiff thereon,  and  compelled  him  to  pay  the  amount,  with  costs  ;  it 
was  held  that  the  plaintiff  might  recover  from  the  defendant  the 
amount  of  the  bill,  on  the  count  for  money  paid.  (K) 

The  defendant,  having  some  bark  to  sell,  applied  to  the  plaintiffs 
to  find  a  purchaser.     The  plaintiffs  applied  to  T.,  who  agreed  to 

(c)  Grissell  </.  Robinson,  3  Scott,  329.  Bate  v.  Pane,  13  Q.  B.  900  ;  18  L.  J.  Q. 
A  similar  rule  applies  in   the  case  of  a    B.  273. 

marriage  settlement.     Helps   v.  Clayton,         (/)  Pownal  v.  Ferrand,  6  B.  &  C.  439. 
71  C.  B.  N.  S.  553.  (g)  Hawley  v.  Beverley,  6  M.  &  G.  221 ; 

(d)  Baker  w.  Greenhill,  3  Q.  B.  148.  and   see  Mallalieu    u.   Hodgson,  16   Q.  B. 

(e)  Hales  v.  Freeman,  1   B.   &  B.  391.     689. 

See  farther,  Foster  v.  Ley,  2  Scott,  438 ;        (h)  Bleaden  v.  Charles,  7  Bing.  246. 

VOL.   II.  7 
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purchase  the  bark  if  equal  to  sample.  The  bark  having  been 
shipped,  the  defendant  sent  the  invoice  to  the  plaintiffs,  and  re- 
quested them  to  accept  a  bill  of  exchange  for  the  price,  which  they 
did  upon  the  offer  of  a  del  credere  commission.  The  bark,  how- 
ever, not  being  equal  to  sample,  T.  refused  to  take  it ;  and,  the 
plaintiff's  being  called  upon  to  pay  the  bill  when  due,  it  was  held 
that  they  were  entitled  to  recover  the  amount  thereof,  as  money 
paid  to  the  defendant's  use.  (i) 

And  so,  if  a  carrier  deliver  to  B.,  by  mistake,  goods  consigned 
to  C,  and  B.  appropriate  the  goods  to  his  own  use,  and  the  carrier, 
on  demand,  even  without  action,  pay  0.  their  value  ;  he,  the  car- 
rier, may  recover  the  amount  from  B.,  as  money  paid  to  his 
use.  (Ic) 

But  where  goods  came  to  a  wharfinger,  consigned  to  A. ;  and 
What  are  B.,  believing  them  to  be  meant  for  himself,  carried  them 
""*■  from  the  wharf,  and  used  them  before  he  discovered  the 

mistake  ;  Lord  Ellenborough  held,  that  the  wharfinger,  after  pay- 
ing A.  the  value  of  the  goods,  could  not  maintain  against  B.  an 
action  for  money  paid,  to  recover  the  amount.  (V) 

And  where  the  payment  was  made  with  knowledge  on  the  part 
of  the  plaintiff  that  he  was  not  bound  to  pay,  such  ])ayment  will  be 
held  not  to  have  been  made  with  the  implied  authority  of  the  de- 
fendant. Thus,  where  the  drawer  of  an  accommodation  bill,  after 
the  bill  became  due,  paid  part  of  the  amount  to  the  holder,  but 
without  having  received  notice  of  dishonor  of  the  bill,  and  without 
any  actual  request  from  the  acceptor  ;  it  was  held,  that  he  could 
not  recover  the  same  from  the  acceptor,  on  the  count  for  money 
paid,  (m) 

So  if,  without  any  request  from  the  defendant,  the  plaintiff  vol- 
untarily allow  goods  belonging  to  him  to  be  or  remain  on  the  de- 
fendant's premises,  and  they  are  there  distrained  for  rent  due  from 
the  defendant,  and  the  plaintiff  pay  such  rent  in  order  to  redeem 
his  goods ;  he  cannot  recover  the  amount  so  paid,  as  money  paid  to 
the  defendant's  use.  (n)  So  where  the  plaintiff  and  the  defend- 
ant, respectively,  were  underlessees,  at  distinct  rents,  of  separate 
portions  of  premises,  the  whole  of  which  were  held  at  an  entire 

(i)  Hooper  v.  Treffrey,  1  Exch.  17.  (I)  Sills  v.  Laing,  4  Camp.  81. 

{k)  Brown  v.  Hodgson,  4  Taunt.    189.  (m)  Sleigh  w.  Sleigh,  5  Exch.  514. 

See,  also,  Spencer  v.  Parry,  3  A.  &  E.  331,  (n)  England  v.  Marsden,  L.  R.  1  C.  P. 

338.  29. 
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rent  under  one  original  lease ;  and  the  plaintiff,  under  threat  of 
distress,  paid  the  whole  rent  due  under  the  original  lease ;  it  was 
held,  that  he  could  not  recover  a  proportion  thereof  from  the  other 
underlessee,  as  money  paid  to  his  use.  (o)  And  where  by  an 
award  it  was  ordered,  that  the  costs  of  the  reference  should  be 
paid,  one  moiety  by  A.,  and  another  by  B.  ;  and  B.  took  up  the 
award  and  paid  the  whole  of  such  costs ;  it  was  held,  that  he  could 
not  recover  a  moiety  from  A.,  as  money  paid  to  his  use.  (p) 

So  where,  in  consequence  of  some  misconduct  or  breach  of  duty 
by  a  jailei',  or  a  sheriff,  or  his  officer,  he  becomes  liable  to  pay  a 
debt,  sought  to  be  recovered  in  an  action  against  a  third  person ; 
the  former  cannof,  after  he  has  satisfied  the  debt,  recover  the 
amount  from  the  original  debtor,  as  money  paid  to  his  use.  Qq) 

So,  where  the  plaintiff  accepted  a  bill  for  the  accommodation  of 
one  F.,  —  who  was  pressed  at  the  time  by  the  defendant,  for  pay- 
ment of  a  demand  of  71.  7s.,  — on  the  understanding  that  F.  was 
to  get  the  bill  discounted,  and  to  give  the  plaintiff  the  surplus  above 
the  11  Is.  ;  and  it  appeared  that  F.  deposited  the  bill  with  the  de- 
fendant as  a  security  for  that  sum,  —  the  defendant  knowing  the 
circumstances,  and  that  the  plaintiff  had  had  no  value  for  his  ac- 
ceptance ;  but  the  defendant,  notwithstanding,  indorsed  the  bill 
over,  and  kept  tlie  proceeds  ;  and  the  plaintiff,  being  afterwards 
sued  by  the  holder  of  the  bill,  paid  him  the  amount ;  it  was  held, 
that  he  could  not  maintain  an  action  against  the  defendant  to  re- 
cover the  same,  as  money  paid  to  his  use.  (r) 

So,  where  one  of  two  joint  prize  agents  was  imposed  upon  by  a 
person  who  falsely  pretended  to  be  one  of  the  seamen  entitled  to 
prize  money  ;  and  the  agent,  in  consequence,  paid  money  to  the 
impostor,  which  he  was  afterwards  obliged  to  pay  over  again  to  the 
person  legally  entitled  to  receive  it ;  it  was  held,  that  he  could  not 
recover  from  his  co-agent  a  moiety  of  the  money  so  paid,  (s)  So 
where  a  check  drawn  by  a  customer  upon  his  banker,  for  a  sum  of 
money  described  in  the  body  of  the  check  in  words  and  figures, 
was  afterwards  unlawfully  altered  by  the  holder,  who  substituted  a 

(o)  Hunter  v.  Hunt,  1  C,  B.  300.     [See        (p)  Bates  v.  Townley,  2  Exch.  152. 
Fisher  t>.  Kinaston,   18  Vt.  489.     But  if        (?)  Pitcher  u.  Bailey,  8  East,  171. 
land  owned  in  severalty  by  different  per-        (r)  Asprey  v.  Levy,  16  M.  &  W.  851. 
sons  be  charged  with  a  legacy,  and  one  of        (s)  Mackreath    v.    Margetson,    B.    R. 

them  be  compelled  to  pay  the  whole,  he  April,  1795;  MS.;  S.  C.  nom.  M'llreath 

will  be  entitled  to  a  contribution  from  the  v.  Margetson,  4  Dougl.  278.    See  Gingell 

others.     Swasey  v.  Little,  7  Pick.  296.]  v.  Glascock,  8  Bing.  86. 
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larger  sum  for  that  mentioned  in  the  check,  but  in  such  a  manner 
that  no  person  in  the  ordinary  course  of  business  could  observe  it, 
and  the  banker  paid  the  larger  sum  to  the  holder  ;  it  was  held,  that 
he  could  not  charge  the  customer  for  anything  beyond  the  sum  for 
which  the  check  was  originally  drawn,  there  being  no  genuine 
order  or  authority  to  pay  more,  (i) 

And  resistance,  in  the  first  instance,  to  a  demand  claimed  to 
accrue  due  at  intervals  ;  the  omission  of  such  resistance,  and  sub- 
sequent uniform  acquiescence,  will  sometimes  preclude  a  party  from 
contending,  that  moneys  paid  in  respect  of  such  demand  were  paid 
by  compulsion.  Thus  where  a  distress  was  made  on  a  tenant,  for 
the  whole  of  the  rent  due  from  him  ;  and  there  was  a  wrongful  re- 
fusal to  allow  the  land  tax,  —  the  lease  being  silent  on  the  subject, 
—  although  the  tenant  protested  against  his  liability  to  pay  it;  but 
during  five  succeeding  years  he  paid  the  land  tax,  without  disputing 
his  liability  :  it  was  held  that  he  could  not  recover  from  his  land- 
lord, in  an  action  for  money  paid,  any  part  of  the  sums  so  paid  by 
him  for  land  tax.  (m) 

3.  There   are   cases,  however,  in  which  a  request  has  been  im- 
plied, so  as  to  support  this  action,  although   the  party 
beimpiied,       wlio  paid  the  money  did  so  merely  as  a  volunteer,  (u^) 
ment  voiun-    Thus,  where  the  plaintiff,  in  the  absence  of  the  defend- 
''"^'  ant,  the   husband,  incurred  an   expense  in   burying  the 

wife  of  the  defendant,  in  a  manner  suitable  to  his  condition  ;  it  was 
held  that,  inasmuch  as  the  plaintiff,  in  so  doing,  had  acted  in  the 
discharge  of  a  duty  which  the  defendant  himself  was  under  a  strict 
legal  liability  to  perform,  he  might  recover  from  the  defendant  the 
money  so  expended,  although  there  had  been  no  express  request  or 
consent  on  his  part  to  the  plaintiff^'s  act.  («)     And  so,  where  one 

[t)  Hall  V.  Fuller,  5  B.  &  C.  750.     And  subscriber's  proportion  of  the  expense  in- 

see  very  fully,  Eobarts  v.  Tucker  (in  Cam.  currcd.     Bryant  v.  Goodnow,  5  Pick.  228 ; 

Scac),  16  <i.  B.  560.  Buckniaster  v.  Grundy,  3  Gil.  626;  Homes 

(u)  Spra^'K  v.  Hammond,  2  B.  &  B.  59.  ^..Dana,  12  Mass.  190  ;  Farmington  Acad- 

(ui)  [When  one  subscribes,  with  others,  emy  v.  Allen,  14  Mass.  172.] 
a  sum  of  money  to  carry  on  some  common         (x)  Ambrose  v.  Kerrison,  10  C.  B.  776  ; 

project,  lawful  in    itself,  and  supposed   to  19  L.  J.  C.  P.    135  ;  Bradshaw  v.  Beard, 

he  beneficial  to  the  projectors,  and  money  12   C.  B.   N.  S.  344  ;  Jenkins  v.  Tucker, 

is  advanced   upon   the  faith  of  such  sub-  1  H.  Bl.  90.    [See  New  Salem  v.  Wendell, 

scription,  an  action  for   money  paid,  laid  2.  Pick.  341,  344;  Forsyth  o.   Ganson,  5 

out,  and  expended,  may  be  maintained  to  "Wend.  558  ;  Cincinnati  v.  Ogden,  5  Ham. 

recover  the  amount  of  the  subscription,  oi  27.] 
such  portion  of  it  as  will  be  equal  to  the 
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party  voluntarily  incurs  expenses  in  burying  another,  the  executor 
of  the  deceased,  if  he  have  assets,  is  liable  to  repay  the  expenses 
so  incurred,  (y) 


4.  We  have  seen  that  where  one  person  becomes  surety  for  an- 
other at  his  request,  the  law  implies  a  promise  by  the    payments  by 
latter,  that  he  will   repay  the  surety  whatever  he  may   ^"'"^"'S' 
be  compelled  to  pay  the  creditor,  (z)    And  in  such  cases  the  surety 
has  a  right  of  action  against  the  principal,  the  instant  he  pays  the 


(y)  Rogers  v.  Price,  3  Y.  &  Jer.  28. 
Quiere,  whether  in  such  a  case  the  exec- 
utor be  not  liable,  even  without  assets. 
Per  Jervis  C.  J.  Ambrose  v.  Kerrison, 
supra. 

(z)  Per  Ashhurst  J.  Toussaint  v.  Mar- 
tinnant,  2  T.  R.  100,  104 ;  [Appleton  v. 
Bascom,  3  Met.  169  ;  Powell  o.  Smith,  8 
John.  249  ;  Hassinger  u.  Solnes,  5  Serg. 
&  R.  8  ;  Bunce  v.  Bunce,  Kirby,  137; 
Gibbs  V.  Bryant,  1  Pick.  118;  Ward  v. 
Henry,  5  Conn.  .'596 ;  Smith  u.  Sayward, 
5  Greenl.  504 ;  Lansdale  v.  Cox,  7  Mon. 
405 ;  Gray  v.  Bowles,  1  Dev.  &  Bat.  437  ; 
Ilsley  V.  Jewett,  2  Met.  168  ;  Hallw.  Smith, 
5  How.  (U.  S.)  96;  Powers  v.  Nash,  37 
Maine,  322  ;  Goodall  v.  Wentworth,  20 
Maine,  322.  Where  the  surety  of  a  surety 
pays  the  debt  of  the  principal,  under  a  legal 
obligation,  from  which  the  principal  was 
bound  to  relieve  him,  such  a  payment  is  a 
sufficient  consideration  to  raise  an  implied 
assumpsit  to  repay  the  amount,  although 
the  payment  was  made  without  a  request 
from  the  principal.  Hall  v.  Smith,  5  How. 
(U.  S.)  96.  An  administrator  of  a  surety 
who  pays  the  debt,  may  maintain  an  action 
in  his  own  name  against  the  principal. 
Mowry  v.  Adams,  14  Mass.  327  ;  Williams 
V.  Moore,  9  Pick.  432.  So,  on  the  other 
hand,  where  L.  as  principal,  and  S.  as 
surety,  gave  a  note  to  A.,  and  L.  having 
died,  the  payee  neglected  to  exhibit  the 
note  to  L.'s  executor  within  two  years 
from  the  grant  of  administration,  it  was 
held,  that  the  surety  still  remained  liable, 
and,  having  paid  the  note,  was  entitled  to 
recover  the  amount  of  the  executor,  al- 
though no  action  could  have  been  main- 


tained against  the  executor  upon  the  note, 
at  the  time  the  surety  paid  it.  Sibley  v. 
McAlIaster,  8  N.  H.  389.  In  Appleton 
a.  Bascom,  supra,  the  question  arose, 
whether  this  implied  promise  of  the  prin- 
cipal to  repay  the  surety  arose  when  the 
surety  incurred  the  obligation,  or  not  until 
he  paid  the  money,  when  his  ri};lit  of  ac- 
tion against  the  principal  fir»t  accrued. 
Wilde  J.  said:  "We  think  it  is  well  set- 
tled, that  when  a  surety  becomes  bound 
for  his  principal,  and  at  bis  request,  the 
law  implies  a  promise  of  indemnity  by  the 
principal  to  the  surety  to  rc])ay  the  latter 
all  the  money  he  may  be  compelled  to 
pay  the  creditor  in  consequence  of  his  as- 
sumed liability.  So,  the  law  is  laid  down 
in  Wood  I'.  Leland,  1  Met.  389  ;  and  so  it 
was  decided  in  Gibbs  o.  Bryant,  1  Pick. 
121  ;  in  Toussaint  r.  Martiiinant,  2  T.  R. 
104;  in  Howe  u.  Ward,  4  Greenl.  200  ; 
and  in  many  other  cases.  In  Gibbs  u. 
Bryant,  there  had  been  given  a  written 
promise  of  indemnity,  and  the  court  say 
that  "  the  written  contract  produced  con- 
tained nothing  more  than  what  the  law 
would  imply."  ''  And  so  the  law  has  been 
settled  for  a  long  time,  although  in  ancient 
times  no  action  at  law  could  l)e  maintained 
where  a  surety  had  paid  the  debt  of  his 
principal ;  the  only  remedy  being  to  be 
had  in  a  court  of  equity.  But  very  many 
equity  principles  have  been  adopted  by 
courts  of  law  in  modern  times,  allowing 
actions  to  be  maintained  on  implied  prom- 
ises by  the  party  to  do  what  equity  and 
justice  require  to  be  done,  where  there  is 
no  express  contract.  And  the  implied 
promise  of  indemnity  in  the  present  case 
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creditor,  for  so  much  money  paid  to  liis  use.  (a)  Thus,  where  the 
plaintiff,  who  was  a  shareholder  in  a  banking  company,  became 
surety  for  advances  to  be  made  by  the  company  to  the  defendant ; 
and  the  defendant  afterwards  executed  a  composition  deed,  to  which 
the  plaintiff  and  the  banking  company  were  parties,  and  which  con- 
tained a  stipulation  for  a  reserve  of  remedies  against  sureties  for  the 
defendant ;  it  was  held,  that  the  plaintiff  having  been  compelled  to 
pay  the  defendant's  debt  to  the  banking  company,  he  was  entitled 
to  recover  the  amount  so  paid,  as  money  paid  to  the  defendant's 
use.  (6)  So  bail  may  recover  against  the  principal,  any  expenses 
they  may  have  reasonably  incurred  in  taking  him  into  custody,  for 
the  purpose  of  surrendering  him.  (c)  So  a  party  who  accepts  or  in- 
dorses a  bill  of  exchange,  or  who  indorses  a  note  for  the  accommoda- 
tion of  another,  (c^)  is  entitled,  on  paying  the  amount,  to  recover 
it  from  the  party  for  whose  benefit  he  thus  became  responsible. 


must  be  considered  as  made  at  the  time 
when  the  plaintilTs  became  responsible  to 
the  creditor  on  the  bond.  The  plaintiff's 
liability  was  the  consideration  of  the  prin- 
cipal's implied  promise  of  indemnity,  and 
the  promise  must  be  considered  as  made 
at  the  time  when  that  liability  was  as- 
sumed. And  the  plaintiffs,  when  they  paid 
the  money,  might  have  declared  on  said  im- 
plied promise,  or  for  money  paid,  in  com- 
mon form,  as  the  declaration  was.  The 
time  of  making  the  contract  is  not  to  be 
determined  by  the  form  of  the  action." 
See  Bachelder  v.  Fisk,  17  Mass.  464.  The 
same  view,  in  reference  to  the  time  when 
the  implied  promise  of  contribution  was 
made,  wag  taken  by  Lord  Campbell  C.  J. 
in  Batard  v.  Hawes,  2  El.  &  Bl.  287,  296. 
So,  in  Dobyns  v.  McGovern,  15  Mis.  662. 
The  implied  promise  of  the  principal  is  to 
pay  the  sureties,  separately,  whatever  shall 
be  paid  by  each  of  them,  on  the  principal's 
account;  but,  if  the  circumstances  require 
it,  the  promise  of  the  principal  to  indem- 
nify his  sureties,  may  be  considered  as 
made  to  them  jointly  and  severally.  In 
Appleton  I.:  Bascom,  3  Met.  169,  172, 
Wilde  J.  said  :  "  According  to  the  doctrine 
in  Osborne  v.  Harper,  5  East,  225  ;  Pear- 
son  I'.  Parker,  3   N.  H.   366  ;    Jewett  v. 


Cornforth,  3  Greenl.  107  ;  where  money  is 
paid  by  two  or  more  sureties  jointly  for 
the  principal,  or  where  the  money  paid  is 
raised  on  their  joint  credit,  their  proper 
remedy  for  reimbursement  is  a  joint  ac- 
tion ;  but  if  they  pay  separately,  then  their 
proper  remedy  is  by  a  separate  action,  and 
a  joint  action  cannot  be  maintained.  In 
either  case,  however,  the  action,  whether 
joint  or  several,  is  founded  on  the  promise 
of  indemnity  expressly  or  impliedly  made 
at  the  time  when  the  sureties  first  became 
bound.  When  a  promise  is  implied  by 
law,  such  a  promise  will  be  implied  as  will 
give  to  the  party,  who  may  suffer  damage 
by  the  breach  of  it,  a  suitable  and  proper 
remedy,''  See  Gould  ;;.  Gould,  8  Cowen, 
168  ;  Boggs  V.  Curtin,  10  Serg.  &  R.211 ; 
Weston  C.  J.  in  Goodall  v.  Wentworth,  20 
Maine,  324.] 

(a)  Per  Parke  B.  Davies  v.  Humphreys, 
6  M.  &  W.  153,  167. 

(6)  Kearsley  v.  Cole,  16  M.  &  W.  128. 

(c)  Fisher  v.  Fallows,  5  Esp.  171. 

(d)  The  acceptor  of  a  bill  is  not  liable 
to  an  indorser  (there  being  no  privity  be- 
tween them  independently  of  the  bill)  for 
the  costs  of  an  action  brought  thereon  by 
the  holder  against  the  indorser.  Dawson 
0.  Morgan,  9  B.  &  C.  618. 
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And  in  tliese  cases,  the  sum  paid  hy  the  surety  may  be  recovered 
upon  the  common  count  for  money  paid. 

But  although,  as  we  have  seen,  there  is  an  implied  promise  by 
the  transferee  of  shares  in  a  joint-stock  company,  to  indemnify  the 
transferor  against  calls  made  subsequent  to  the  transfer,  and  be- 
fore registration  thereof  by  the  transferor ;  (e)  it  is  still  doubtful 
whether,  if  the  transferor  has  been  compelled  to  pay  such  calls,  he 
can  recover  the  same  from  the  transferee,  as  money  paid  to  his 
use.  (/) 

So,  it  seems  that  if  a  surety  take  a  bond  or  other  specialty,  as  a 
counter-security  from  his  principal,  he  cannot  resort  to  the  count 
for  money  paid.  (^) 

And  any  costs  necessarily  incurred  by  the  surety,  and  which  he 
may  be  entitled  to  recover  from  the  principal,  can  only  be  recov- 
ered on  a  special  count  founded  on  the  implied  promise  of  indem- 
nity. (A) 

5.  So,  if  several  persons  become  sureties  for  the  same  debt,  either 
jointly  or  severally,  or  by  the  same  or  different  instru-   ^      .,    . 

•'•'-'''  .  .  Contribution 

ments  (A^)  and  one  surety  pays  more  than  his  proportion    between 
of  the   demand,  he  may  recover  against  each  (A^)  co- 
surety an  aliquot  share  of  the  excess,  as  money  paid  to  his  use.  (i) 

(e)  Ante,  745.  Jones,  19  Pick.  264  ;  Kelby  v.  Steel,  5  Esp. 

(/)  Sayles  v.  Blanc,  14  Q.  B.  205;  19  194.     And  of  course  a  surety,  who  has 

L.  J.  Q.  B.  19.  paid  the  debt,  may  release  any  oneof  his  co- 

(g)  Toussaint  t.   Martinnant,  2   T.  K.  sureties  without  releasing  the  others.     See 

100,  104.    See  Crofts  y.  Tritton,  8  Taunt.  Fletcher  v.  Grover,  10  N.  H.  368  ;  Crow- 

365.  dusK.  Shelby,  6  J.  J.  Marsh.  61.] 

(h)  See  form.  Chit.  jun.   on  PI.  2d  ed.         (i)  Davies  v.  Humphreys,  6  M.  &  W. 

134;  [Bonney   y.  Seeley,  2   Wend.   481  ;  153,  168;  Ex  parte  Gifford,  6  Ves.   805; 

Beckley  v.  Munson,  22  Conn.  299.]  Kemp  v.  Finden,  12  M.  &  W.  421 ;  Cowell 

(A')   [Sureties   for   the   same  principal,  v.  Edwards,  2   B.  &  P.   268 ;  Deering  v. 

and  for  the  same  engagement,  are  entitled  Winchelsea,  lb.    270.     See   2  Pothier  by 

to  contribution,  though  bound  by  different  Evans,  77,  81 ;  [Brown  v.  Lee,  6  B.  &  C. 

instruments,  and  at  different  times.     Har-  689;  Sadler  y.  Nixon,  5  B.   &  Ad.  936; 

ris  V.  Ferguson,  2  Bailey,  397  ;  Chaffee  v.  Blackett  v.  Weir,  5  B.  &  C.  387  ;  Fletcher 

Jones,  19  Pick.  260,  264 ;  Norton  v.  Coons,  a.  Grover,  11  N.  H.  369  ;  Bachelder  v.  Fisk, 

3  Denio,  130,  132.]  17  Mass.  464;  Boardman  u.  Paige,  11  N. 

(A^)  [The  contract  of  the  co-sureties  to  H.  431  ;  Chaffee  v.  Jones,   19  Pick.  260, 

contribute  is  several,  and  a  separate  action  264 ;  Johnson  u.  Johnson,  11   Mass.  356  ; 

is  to  be  brought  against  each  for  his  sep-»  Crowdus  v.  Shelby,  6  J.   J.  Marsh.   62  ; 

arate  share.     Parker  u.  Ellis,  2  Sandf.  (S.  Mitchell  v.  Sproul,  5  J.  J.  Marsh.   270; 

C.)  223;    Craythorne   v.    Swinburne,   14  Lidderdale  v.  Robinson,  2   Brock.   160;^ 

Ves.  160,  164;  Cowell  y.  Edwards,  2  Bos.  Taylor  y.  Savage,  12  Mass.   98.     On  the 

&  Pull.  268 ;  Shaw  C.  J.  in  Chaffey  v.  same  ground  as  the  liability  of  a  principal 
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So,  where  there  are  several   co-sureties,  and  one  of  them  takes 
from  the  principal  a  collateral  security  for  the  repayment  of  any 


to  reimburse  his  surety,  depends  the  right 
of  one  surety,  or  joint-contractor,  who  has 
been  obliged  to  satisfy  the  whole  demand, 
to  recover  a  proportional  contribution 
from  his  fellow  surety  or  contractor.  He 
is  a  person  who  has  been  compelled  to  sat- 
isfy a  demand,  parcel  of  which  his  fellow 
was  compellable  to  satisfy.  Cowell  a. 
Edwards,  2  Bos.  &  P.  268  ;  Turner  v. 
Davies,  2  Esp.  478  ;  Brown  ;■.  Lee,  6  B.  & 
C.  697  ;  Deering  t>.  Winchelsea,  2  Bos.  & 
P.  270.  The  right  to  contribution  from  a 
co-surety  does  not  accrue  till  it  is  ascer- 
tained that  one  surety  has  paid  more  than 
his  proportion  of  the  whole  debt,  after 
which  it  accrues,  Mies  quoties,  on  the  oc- 
casion of  each  payment  that  he  is  sub- 
sequently forced  to  make.  Davies  v. 
Humphreys,  6  M.  &  W.  168  ;  Lord  Eldon, 
Ex  parte  Gifford,  6  Ves.  808.  This  right 
of  contribution  was  formerly  enforced  only 
in  equitv.  See  Davies  i/.  Humphreys,  6 
M.  &  "W.  168  ;  Lord  Eldon,  in  Craythorne 
V.  Swinburne,  U  Ves.  160,  169.  The 
doctrine  of  contribution  is  "founded,  not 
on  contract,  but  on  the  principle  that 
equality  of  burden  as  to  common  right  is 
equity."  Mr.  Chancellor  Kent,  in  Camp- 
bell V.  Mesier,  4  John.  Ch.  334 ;  1  Story  Eq. 
Jur.  §§  492,  493  ;  Edger  v.  Knapp,  5  Man. 
&  Gr.  7.'>8.  But  in  Norton  v.  Coons,  3  De- 
nio,  130,  Bronson  C.  J.  remarked  :  "  "When 
it  was  settled  that  the  courts  of  law  would 
enforce  contributions  between  sureties, 
what  was  before  only  an  equitable  became 
a  legal  obligation ;  and  where  there  is  a 
legal  right  to  demand  u  sum  of  money, 
and  there  is  no  other  remedy,  the  law  will, 
for  all  purposes  of  a  remedy,  imply  a 
promise  of  payment."  See  Bachelder  v. 
Fisk,  17  Mass.  468,  469.  The  implied 
promise  of  the  sureties  to  contribute,  like 
that  of  the  principal  to  indemnify  them, 
is  made  at  the  time  when  they  became 
responsible  for  him  ;  their  respective  rights 
and  liabilities  are  then  fixed,  although  no 
cause  of  action  arises,  until  payments  have 
been  made  to  an  extent  calling  for  contri- 


bution. Appleton  V.  Bascom,  3  Met.  169  ; 
Batard  v.  Hawes,  2  El.  &  Bl.  287  ;  Board- 
man  W.Paige,  11  2S^.  H.  431;  Peaslee  v. 
Breed,  10  N.  H.  489.  And  the  rule  of 
law  would  seem  to  be  that,  when  one  of 
two  or  more  co-signers  of  a  note,  assum- 
ing no  new  ground  of  liability,  still  con- 
tinues liable  upon  the  original  contract  to 
the  creditor,  and  is  lawfully  compelled,  by 
virtue  of  such  contract,  to  pay  the  debt, 
or  discharge  the  original  liability  of  all  the 
co-signers  to  the  creditor,  in  such  case,  the 
equitable  liability  of  the  other  co-signers, 
for  contribution  of  their  fair  proportion, 
will  still  remain,  notwithstanding  any  con- 
tract of  the  creditor  for  the  relief  of  such 
other  co-signer.s  and  notwithstanding  they 
may  be  discharged  by  the  operation  of  the 
statute  of  limitations  from  that  liability  to 
the  creditor.  Woods  J.  in  Boardman  u. 
Paige,  11  N.  H.  431,  438;  Peaslee  t. 
Breed,  10  N.  H.  489  ;  Odell  c.  Dana,  33 
Maine,  182  ;  Whipple  v.  Stevens,  19  N.  H. 
150.  The  executor  or  administrator  of 
a  deceased  co-surety  may  be  called  upon 
for  contribution.  Batard  r.  Hawes,  2  El. 
&  BI.  287  ;  Assby  v.  Ashby,  7  B.  &  C. 
444;  Bachelder  r.  Fisk,  17  Mass.  264; 
Sibley  v.  McAllaster,  8  N.  II.  389.  But 
see  Waters  v.  Eilcy,  2  H.  &  Gill,  305.  The 
action  for  contribution  may  be  sustained 
without  any  proof  of  a  previous  demand 
upon  the  co-surety.  Chaffee  v.  Jones,  19 
Pick.  260,  268  ;  Collins  y.Boyd,  14  Ala. 
505.  And  it  is  not  necessary  to  show  an 
inability  of  the  principal  to  pay.  Odlin  v. 
Greenleaf,  3  N.  H.  270  ;  Goodall  v.  Went- 
worth,  20  Maine,  322  ;  Cage  v.  Foster,  5 
Yerger,  261  ;  Cowell  v.  Edwards,  2  Bos.  & 
Pull.  268.  The  law  seems  to  be  held 
otherwise  in  Kentucky.  Poignard  v.  Ver- 
non, 1  Monroe,  47  ;  Pearson  v.  Duckham, 
3  Litt.  386  ;  Daniel  v.  Ballard,  2  Dana, 
296.  If  the  debt  has  been  paid  by  one  of 
the  sureties  for  less  than  the  nominal 
amount,  he  can  claim  contribution  of  his 
co-surety  only  upon  the  amount  actually 
paid   by   him.     Tarr   v.    Eavenscroft,   12 
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sum  which  he  may  be  called  upon  to  pay  in  discharge  of  the  prin- 
cipal's debt ;  such  surety  will  still  be  entitled,  on  paying  more 
than  his  proportion  of  that  debt,  to  sue  his  co-sureties  for  contribu- 
tion. (A;) 

But  if  one  of  several  sureties  be  called  upon  after  the  bank- 
ruptcy of  a  co-surety,  to  pay  more  than  his  proportion  of  the  prin- 
cipal's debt,  he  cannot  sue  the  bankrupt  co-surety  for-  contribu- 
tion. (Z) 

So,  where  one  of  two  co-sureties  paid  the  debt  of  the  principal. 


Grattan  (Va.),  642.]  The  right  to  contri- 
bution arises,  although  the  surety  paid  the 
debt  after  having  given  a  bond  for  it, 
without  the  knowledge  of  the  co-sureties. 
Dunn  V.  Slee,  1  Moore,  2. 

{k)  Done  v.  Walley,  2  Exch.  198,  200. 
[See  Morrison  ;;.  Taylor,  21  Ala.  779.     In 
Bachelder  u.  Fisk,  17   Mass.  464,  it   was 
held  that,  in  the  case  of  an  assignment  of 
property  from  a  principal  to  a  surety,  for 
the  purpose  of  indemnifying  him  in  part, 
such  assignment  will  inure  to  the  benefit 
of  all  the  sureties,  and  that  a  plaintiff  who 
has  received  money  from  such  a  fund  can 
only  recover  from  his  co-sureties  their  just 
proportions,  or  aliquot  parts,  of  the  sum 
he  may  have   paid   beyond   the   sum   so 
received  from  the  property  assigned.     See 
M'Mahon  v.  Fawcett,  2  Eand.  514;  Hins- 
dale  V.  Murray,   6   Vt.   136;    Roberts  u. 
Sayre,  6  Monroe,   188;  Moore  v.  Moore, 
4  Hawks,  358.    The  general  doctrine  de- 
ducible  from  the  authorities  on  this  sub- 
ject, and  the  general  position   to  be  laid 
down   as   baset^  upon   and   sustained  by 
them,  would  seem  to  be  that  where  joint 
promisors,   or   co-sureties,   have   received 
equal  benefits,  or  been  relieved  from  com- 
mon burdens,  neither  shall  recover  over 
against  another,  unless  for  the  excess  paid 
by  him  beyond  his  due  proportion  or  equal 
share.     Woods  J.  in  Fletcher  v.  Grover, 
U    N.   H.  368,   373,  374.      In  Gould   v. 
Fuller,  18  Maine,  364,  366,  Weston  C.  J. 
said :    "  Where  one  of  several  co-sureties 
receives  security  or  moneys  from  the  prin- 
cipal, the  whole  comes  to  the  benefit  of  all 
the  sureties.     It  has  the  same  effect  as  if 
so  much  had  been  paid  by  the  principal 


himself  to  the  creditor.  Until  an  adjust- 
ment is  made,  whatever  indemnity  or  pay- 
ment one  receives,  he  must  account  for 
with  his  co-sureties.  So  the  law  was  laid 
down  in  Bachelder  v.  Fisk,  supra.  To  the 
same  effect  are  the  cases  of  Messer  v.  Swan, 
4  N.  H.  481  ;  and  of  Low  v.  Smart,  5  N. 
H.  353 ;  "  Tyus  v.  De  Jarnette,  26  Ala. 
280 ;  Taylor  ;;.  Morrison,  26  Ala.  728.  In 
Messer  v.  Swan,  supra,  it  was  held  that  in 
general  whatever  payment  one  surety  may 
receive  from  the  principal  shall  come  to 
the  benefit  of  all.  It  was,  however,  there 
intimated  that  where  payment  has  been 
made,  and  the  matter  of  contribution  has 
been  adjusted,  each  may  look  to  the  prin- 
cipal for  a  reimbursement  of  his  share,  on 
his  separate  account.  And  in  Gould  v. 
Fuller,  supra,  it  was  decided  that  if  pay- 
ment of  the  debt  for  which  all  were  liable 
has  been  made  by  one  surety,  and  the 
claim  against  each  of  the  others  to  con- 
tribute has  become  fixed,  each  may  look 
to  his  principal  for  a  reimbursement  of  the 
share  paid  by  him,  ou  his  separate  account. 
In  the  same  case  it  was  also  held  that  if 
one  of  two  sureties  has  actually  paid  the 
debt  for  which  both  were  liable,  he  may 
recover  against  the  other  surety  half  the 
amount  thereof,  although  after  such  pay- 
ment he  may  have  been  repaid  by  the 
principal  the  other  half  expressly  for  his 
separate  indemnity.  See  Ilsley  v.  Jewett, 
2  Met.  168.] 

(/)  This  was  held  to  be  a  "  liability  to 
pay  money  on  a  contingency,''  within  the 
12  &  13  Vict.  u.  106,8.178;  Adkinsv.  Far- 
rington,  5  H.  &  N.  586 ;  and  see  32  &  33 
Vict.  c.  71,  s.  31. 
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out  of  moiteys  of  the  latter  which  he  had  in  his  hands  at  the  time, 
and  which  he  was  entitled  to  apply  to  that  purpose  ;  it  was  held  that 
he  could  not  recover  against  his  co-surety  for  contribution,  (ni) 

So,  it  has  been  held,  that  if  the  surety  from  whom  contribution 
is  claimed,  became  bound  at  the  request  of  the  surety  who  seeks  to 
recover  it,  he  is  not  liable  ;  for,  in  such  case,  the  implied  promise 
is  negatived,  (w) 

Nor  does  the  right  to  contribution  extend  to  any  part  of  the  costs 
paid  or  incurred  by  the  surety,  in  attempting  to  defend,  or  in  set- 
tling legal  proceedings  taken  by  the  creditor  against  him  to  recover 
the  debt,  (o)     But  where  the  plaintiff  and  the  defendant  had  ex- 


(m)  Goepel  v.  Swinden,  1  D.  &  L.  888, 
891. 

(n)  Turner  i;.  Davies,  2  Esp.  478  ;  and 
see  Thomas  u.  Cooke,  8  B.  &  C.  728; 
[Parker  C.  J.  in  Taylor  v.  Savage,  12 
Mass.  98,  102  ;  Daniel  v.  Ballard,  2  Dana, 
296  ;  Byers  J.  M'Clanahan,  6  Gill  &  J. 
256  ;  Apgar  v.  Hiler,  4  Zabr.  (N.  J.)  812  ; 
Batard  v.  Hawes,  2  El.  &  Bl.  287,  297. 
If  two  persons  sign  the  same  obligation,  as 
sureties  for  a  third,  one  of  them  at  the 
request  of  the  principal,  and  the  other  at 
the  request  of  the  first  surety,  they  are 
not  co-sureties  as  between  themselTcs,  but 
the  first  surety  stands  in  the  relation  of 
principal  to  the  second  ;  is  responsible  to 
him  for  whatever  he  may  be  compelled  to 
pay ;  and  has  in  no  event  any  claim 
against- him  for  contribution.  Bell  J.  in 
Cutter  V.  Emery,  .37  N.  H.  567,  575,  and 
cases  cited  ;  Blake  c'.  Cole,  22  Pick.  101 ; 
Taylor  w.  Savage,  12  Mass.  98.  So,  if  the 
original  arrangement  between  the  parties 
was  inconsistent  with  the  fact  that  each 
was  to  pay  his  share,  no  action  for  such 
contribution  could  be  maintained.  Thus, 
if  by  an  arrangement  between  themselves, 
one  of  the  joint-contractors,  though  liable 
to  the  creditor,  was  not  to  be  liable  to  pay 
any  portion  of  the  debt,  it  is  clear  that  no 
action  could  be  maintained  against  him, 
though,  if  the  relief  from  the  legal  liabil- 
ity were  alone  looked  to,  it  would  follow 
that  he  was  liable  to  contribute.  Lord 
Campbell  C.  J.  in  Batard  v.  Hawes,  2  El. 
&  Bl.  287,  297.  A  guarantor  cannot  be 
compelled  to  contribute  for  the  benefit  of  a 


surety.  Longley  i^.  Griggs,  10  Pick.  121. 
So,  where  parties  have  indorsed  a  note 
separately  and  successively,  in  the  usual 
mode,  the  second  indorser  is  not  liable  to 
contribute  to  the  first,  though  neither  has 
indorsed  for  value.  McDonald  v.  Ma- 
gruder,  3  Peters,  470,  477.] 

(o)  Knight  V.  Hughes,  3  C.  &  P.  467  ; 
S.  C.  Moo.  &  M.  247  ;  Roach  r.  Thomp- 
son, Moo.  &  M.  487.  [Where  an  action 
was  commenced  by  the  holder  of  a  note 
against  all  the  co-signers,  and  judgment 
was  recovered  against  one  only,  upon  pay- 
ment of  the 'damages  and  costs  of  the 
judgment,  the  party  against  whom  the 
judgment  was  recovered  was  held  not  to 
be  entitled  to  contribution  from  the  other 
co-signers  in  respect  to  costs.  Boardman 
V.  Paige,  11  N.  H.  431,434.  Woods  J. 
said :  "  The  costs  were  never  a  burden 
common  to  the  plaintiff  and  defendant. 
No  judgment  was  recovered  against  the 
defendant  for  the  costs,  but  only  against 
the  plaintiff  alone.  Nor  does  it  appear 
that  the  defendant  was  ever  in  any  man- 
ner under  liability  therefor  to  the  judg- 
ment creditor.  By  the  payment  of  the 
costs,  then,  the  defendant  clearly  was  not 
relieved  from  any  burden  common  to  the 
plaintiff  and  defendant ;  and  it  not  ap- 
pearing that  the  defendant  had  expressly 
assumed  to  pay  any  portion  thereof  to  the 
plaintiff,  we  can  discover  no  jirinciple, 
either  of  law  or  equity,  entitling  the  plain- 
tiff to  contribution  in  respect  of  the  costs 
in  question."] 
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ecuted,  as  sureties,  a  warrant  of  attorney  to  secure  an  advance 
made  to  the  principal ;  and,  on  default  made  by  the  principal,  judg- 
ment was  entered  up  on  the  warrant  of  attorney,  and  execution 
issued  against  the  plaintiff:  it  was  held,  that  he  was  entitled  to 
recover  from  the  defendant  a  moiety  of  the  costs  of  such  execu- 
tion, (jo) 

If  there  be  several  defendants  in  an  action,  and  they  agree  to  em- 
ploy an  attorney  to  manage  the  defence  on  their  ioint    „  . 

.,.,.1  „   f  ,  .,,     „    Other  cases 

responsibility,  and  one  of  them  pays  the  attorney  s  bill  of  of  contribu- 
costs,  he  may  sue  the  others  for  contribution,  (cf)     And 
it  appears  that  the  case  will  be  the  same,  even  although  the  defend- 
ants were   partners  ;  provided  it  can  be  shown  that  the  contract 
with  the  attorney  was  made  independently  of  their  relation  as  part- 
ners, (r) 

So,  where  one  provisional  committee-man  paid  more  than  his 
proportion  of  a  debt  contracted  in  respect  of  the  scheme,  it  was 
held  that  he  might  sue  the  others  in  this  action  for  contribu- 
tion, (s) 

So,  where  several  parties,  not  partners,  (s^)  are  defendants  in  an 
action  ex  contractu,  and  the  plaintiff  recovers  judgment  against 
them,  and  one  pays  the  whole  demand,  he  may  recover  contribu- 
tion against  the  others,  (f) 

So,  if  two  parties  agree  to  employ  an  arbitrator,  and  one  pays  a 

(p)  Kemp  u.  Finden,  12  M.  &  W.  421.  v.  Jackson,  23  Vt.  593  ;  Beckley  u.  Mun- 

[So,  in  a  case  where  judgment  had  been  son,  22  Conn.  299.] 
recovered   against  an  insolvent  principal         (q)  Edger  v.  Knapp,  5  M.  &  G.  753. 
and  his  two  sureties,  and  had  been  paid  by         (r)  lb.  758,  759. 

one  of  the  sureties,  it  was   held   that  he        (s)  Batard  u.  Hawes,  2  E.   &  B.  287 
might  recover  of  his  co-surety  one  half  of  Boulter  v.  Peplow,  9  C.  B.  493. 
the  costs,  as  well  as  of  the  debt.     Weston         (s^)  [Edger  v.  Knapp,  5  Man.  &  Gr.  758 
C.  J.  said  :  "  The  plaintiff  paid  the  execu-  Murray  i>.  Bogert,  14  John.  318.] 
tion,  including  the  costs.     The  failure  to         (i)  Sadler  v.  Nixon,  5  B.  &  Ad.  936 
pay,  which  occasioned  the  costs,  was  im-  Blackett  v.  "Weir,  5  B.  &  C.  387,  388.     If 
putable  to  the  defendant  as  much  as  to  the  a  creditor  recover  against  one   of  several 
plaintiff.     As  the  defendant  was  liable  for  joint,  or  joint  and  several  debtors,  in  an 
half  the   execution,    to   that   extent,   the  action  against  him  only,  the  claim  to  con- 
plaintiff  paid  money  for  his  use  and  bene-  tribution  equally  arises.   lb.    [See  Murray 
fit.      The  costs,  cannot   be  distinguished  o.  Bogert,   14  John.   318  ;  Boardman  v. 
from  the  debt.     Every  equitable  principle  Paige,  11   N.  H.  431.]     Contribution  be- 
which  entitles  the  plaintiff  to  contribution  tween  the  assignees  of  a  bankrupt ;  Eden, 
for  the  one  applies  equally  to  the  other."  2d  ed.  214;  Hart  v.  Biggs,  Holt   N.  P. 
Davis   V.   Emerson,    17   Maine,   64.     See  C.  245 ;  Lingard  D.Bromley,  1  V.  &  B. 
Bonney  v.  Seeley,  2  Wend.  481  ;  Cleve-  114. 
land  V.  Covington,  3  Strobh.  184 ;  Fletcher 
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sum  of  money  to  take  up  the  award,  he  is  entitled  to  recover  from 
the  other  a  moiety  of  the  sum  so  paid,  (m) 

So,  if  one  of  two  joint  contractors,  upon  a  breach  by  them  of 
their  engagement,  agree  with  the  creditor  to  refer  the  amount  of 
damages  to  arbitration  ;  although  this  be  done  without  the  consent 
of  the  other  co-contractor,  still  the  former  may,  on  paying  the  sum 
awarded,  recover  a  moiety  thereof  from  the  latter,  in  an  action  for 
money  paid,  (a;)  And  where  the  plaintiff  and  the  defendant  were 
two  of  a  committee,  appointed  at  a  vestry  meeting  for  the  purpose 
of  prosecuting  nuisances  on  the  waste  lands  and  highways  of  a 
parish  ;  and  the  committee  appointed  an  attorney,  who  prosecuted, 
and  obtained  a  verdict ;  after  which  the  attorney  sued  the  plaintiff 
for  his  bill  of  costs ;  and,  the  claim  having  been  referred  to  arbitra- 
tion, a  sum  of  235?.,  with  costs  of  the  action,  was  awarded  against 
the  plaintiff:  it  was  held,  that  he  might  sue  the  defendant  for  con- 
tribution. (?/) 

6.  It  has  been  held  that  an  action  lies  to  recover  money  paid 
Payment  in  l>y  the  plaintiff,  at  the  defendant's  request,  to  a  person 
of  an  Illegal  *o  whom  the  defendant  had  lost  the  amount  on  an  il- 
demand  .  Jeg^]  ^gt  upon  a  horse  race,  (z)  But  it  may  be  doubted 
defendant.       whether  this  case  would  now  be  supported,  (a) 

And  where  the  plaintiff,  hy  the  defendant's  authority  and  in  his 
name,  laid  illegal  bets  on  horses,  and,  the  bets  having  been  lost,  the 
plaintiff  paid  them  without  the  defendant's  subsequent  orders,  it  was 
held  that  he  could  not  recover  the  money  so  paid.  (h~) 

In  Petrie  v.  Hannay,  (c)  it  was  held  by  the  court,  on  the  author- 
ity of  the  case  of  Faikney  v.  Reynous,  (i^)  — but  against  the  opin- 
ion of  Lord  Kenyon,  —  that   where  two  persons  engaged  jointly 

(w)  Per  Cur.  Marsack  v.  Webber,  6  H.  act  of  the  7  Geo.  2,  c.  8 ;  that  the  plaintiff 

&  N.  1,6.  and  one  Richardson  were  jointly  concerned 

(x)  Burnell  v.  Minst,  4  Moore,  340.  in  certain  contracts,  contrary  to  that  stat- 

{y)  Holmes  v.  Williamson,  6  M.  &  S.  ute  ;    that   the  plaintiff  \oluntarily   paid 

158.  the   differences ;  and   that  the  bond  was 

{z)  Alcinbrook  v.  Hall,  2  Wils.  309.    See  given  by  the  defendants  for   securing  to 

per  Buller  J.  Petrie  u.  Hannay,  3  T.  R.  the   plaintiff  Richardson's  proportion   of 

423,  424.  that  loss ;  and,  on  demuiTcr,  the  court  wei-e 

(a)  Per  Cur.  M'Kinnell  v.  Robinson,  3  clearly  of  opinion  that  the  plaintiff  was 

M.  &  W.  434,  442.  entitled  to  recover  the  amount  which  he 

(6)  Clayton  v,  Dilly,  4  Taunt.  165.  had  paid  under  the  special  authority  of 

(c)  3  T.  R.  418.  Richardson,   though  for  an   illegal  pur- 

(d)  4  Burr.  2069,  whereto  an  action  of  pose, 
debt  on  bond  the  defendant  pleaded  the 
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in  an  illegal  stock-jobbing  transaction,  and  incurred  losses,  and  em- 
ployed a  broker  to  pay  the  differences  ;  and  one  of  them,  with  the 
privity  and  consent  of  the  other,  repaid  the  whole  sum  to  the  broker, 
he  might  recover  a  moiety  from  the  other,  as  money  paid  to  his 
use,  notwithstanding  the  stat.  7  Geo.  2,  c.  8,  —  on  the  ground,  that 
the  defendant  had  expressly  authorized  the  plaintiff  to  make  the 
payment  for  him.  (d}') 

But  it  seems  that  these  decisions  are  not  considered  good  law  at 
the  present  day.  (e)  And  in  a  more  recent  case,  —  in  which  it  ap- 
peared that  the  plaintiff  and  defendant  had  entered  into  an  agree- 
ment to  conduct  an  unlicensed  theatre,  and  that  the  plaintiff  had, 
at  the  defendant's  instance,  paid  certain  moneys  for  him  which  he, 
the  defendant,  was  to  pay  to  persons  he  employed  in  the  manage- 
ment of  it ;  it  was  held  that  an  action  for  money  paid  could  not 
be  maintained.  (/)  • 

So,  in  the  case  of  an  action  against  several  for  a  tort,  if  judgment 
for  damages  be  recovered  against  them,  and  one  be  compelled  to 
pay  the  whole,  he  has  in  general  no  claim  for  contribution  against 
his  co-defendants.  (^)  But  if  one  party  honestly  and  bond  fide,  in 
compliance  with  the  directions  of  another,  does  an  act  not  man- 
ifestly illegal  in  itself,  and  for  such  act  damages  are  recovered  in 
an  action  ex  delicto  against  the  party  who  did  is,  the  other  is  bound 
to  indemnify  him.  (Ji) 

And  if  a  party  recover  damages  against  one  of  two  joint  coach 

((f')  [McBlair  v.   Gibbes,  17   How.  (U.  Mass.   521  ;   Thweatt  u.   Jones,  1   Rand. 

S.)   232,    236;    Armstrong  v.  Toler,   11  328;    Dupuy  v.  Johnson,  1    Bibb,   562; 

Wheat.  258.]  Wilford  v.  Grant,  Kirby,   116;    Peck   v. 

(e)  See  per  Lord  Chancellor  Ex  parte  Ellis,  2  John.  Ch.  131  ;  20  Amer.  Jur.  10, 

Mather,  3  Ves.jun.  373;  Aubert  t).  Maze,  2  11;    Lowell   v.  Lowell   &  Boston  E.  R. 

B.  &  P.  371 ;  Brown  v.  Turner,  7  T.  E.  630 ;  Corp.  23  Pick.    24  ;  Armstrong  v.  Toler, 

.Booth  !).  Hodgson,  6  T.  E.  405;  Steers  v.  11   Wheat.   258;    Jacobs   i.   Pollard,    10 

Lashley,  lb.  61 ;  Mitchell  v.  Cockburn,  2  Cnsh.  287.] 

H.  Bl.  379 ;  and  other  cases  cited  in  Can-         (A)  Belts  v.    Gibbins,   2  A.   &  E.  57 ; 

nan  v.  Bryce,  3  B.  &  Aid.  181.     And  see  Adamson  v.  Jarvis,  4  Bing.  66,  72.     See, 

per  Abbott   C.  J.   lb.   183,  and  the  cases  also,  Collins  u.  Evans,  5  Q.  B.  820,  830; 

cited  and  commented  upon,  Paley  on  Priu.  \^-post,  "  Illegal  Contracts  " ;  Drummond  v. 

&  Agent,  by  Lloyd,  119,  n.  («).  Humphreys,   39    Maine,   347;   Jacobs   t/. 

(/)  De  Begnis  v.  Armistead,  10  Bing.  Pollard,  10   Cush.  287  ;  Avery  v.  Halsey, 

107.  14   Pick.   174 ;    Coventry   v.    Barton,   17 

ig)  Merryweather   v.  Nixan,   8   T.   R.  John.  142  ;  Moore  v.  Appleton,  26  Ala. 

186;  Earebrother  t).  Ansley,  1  Camp.  343,  633;  Acheson  v.  Miller,  2  Ohio  (N.  S.), 

345  ;  Wilson  v.  Milner,  2  lb.  452  ;  [Miller  203 ;  Campbell  v.  Campbell,  7  CI.  &  Ein. 

V.   Fenton,    11    Paige,    18;    Campbell   v  166.] 
Phelps,  1  Pick.  65;    Vose  v.  Grant    15 
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proprietors,  for  an  injury  sustained  by  him  in  consequence  of  the 
negligence  of  their  servants,  such  proprietor  may,  it  seems,  sue  his 
co-proprietor  for  contribution,  on  proof  that  he,  the  plaintiff,  was 
not  personally  present  when  the  accident  occurred,  (i)  But  one 
proprietor  cannot,  in  such  a  case,  maintain  an  action  against  his 
co-proprietor  for  money  paid,  if  it  appear  that  there  was  a  partner- 
ship fund,  out  of  which  the  expenses  of  the  coach  were  first  to  be 
paid,  and  that  then  the  residue  was  to  be  divided  amongst  the 
proprietors.  (^) 

3.  Money  had  and  received. 

In  general. 

Who  may,  in  general,  maintain  it. 

Against  whom  it  lies,  in  general. 

When  it  lies  to  recover  a  debt  trans- 
ferred by,i  creditor's  order  on  his 
debtor,  to  pay  the  plaintiff. 

Or  money  which  a  principal  orders  his 
agent  to  pay  the  plaintiff. 

By  principal  against  agent. 

Against  stakeholders. 

1.  The  action  for  money  had  and  received  was  called  by  Lord 
Mansfield,  (Z)  "  a  kind  of  equitable  action."  But  it 
has  been  recently  observed,  that  "  the  notion  about  the 
action  for  money  had  and  received  being  an  equitable  action  is  ex- 
ploded in  modern  practice."  (wz) 

Notwithstanding  this,  however,  it  would  appear  that,  at  the  pres- 
ent day,  the  general  scope  of  this  action  is  regarded  as  being  al- 
most as  extensive  as  it  was  in  Lord  Mansfield's  time ;  it  being  still 
held,  in  conformity  with  the  view  expressed  by  him,  that  "  where 
money  is  due  ex  cequo  et  bono  it  may  be  recovered  in  an  action  " 
for  money  had  and  received,  (n)     And  accordingly  it  has  been 

({)  Wooley  V.  Batte,  2  C.  &  P.  417. 
{k)  Pearson  «.   Skelton,   1    M.  &  W. 
504. 


8.  To  recover  money  paid  on  a  consider- 

ation which  has  failed. 

9.  Or  money  paid  by  mistake. 

10.  Or  obtained  by  fraud. 

11.  Or  by  oppression  or  extortion. 

12.  Or  upon  an  illegal  contract. 

13.  Or  money  nnjustly  recovered  at  law. 

14.  Or    fees  of   office,   &c.,  uujnstly  re- 

ceived by  an  intruder. 

15.  Against  sheriffs,  &c. 


In  general. 


(Z)  See  Moses  u.  Macferlan,  2  Burr. 
1005,  1012. 

(m)  Per  Pollock  C.  B.  and  Parke  B. 
Miller  v.  Atlee,  3  Exch.  799  ;  13  Jur.  431. 
In  Johnson  u.  Johnson,  3  B.  &  P.  169, 
Lord  Alvanley  C.  J.  observed  "  that  in 
the  case  of  Moses  v.  Macferlan,  some  prin- 
ciples were  laid  down,  which  are  certainly 
too  large,  and  which  he  did  not  mean  to 
rely  on  ;  such  as,  that  wherever  one  man 


has  money  which  another  onght  to  have, 
an  action  for  money  had  .ind  received  may 
be  maintained." 

(n)  Per  Tindal  C.  J.  Smith  v.  Jones,  6 
Jur.  283,  284  ;  der  Lord  Mansfield,  Moses 
«.  Macferlan,  2  Burr.  1005,  1012;  [Eddy 
W.Smith,  13  Wend.  588;  Wright  t).  But- 
ler, 6  Wend.  200 ;  Irvine  v.  Hanlon,  10 
Serg.  &  R.  219  ;  Bogart  v.  Nevins,  6  Serg. 
&  E.  369  ;  Murphy  v.  Barron,  1  H.  &  Gill, 
258  ;  Guthrie  v.  Hyatt,  1  Harring.  447  ; 
Tevis  V.  Brown,  3  J.  J.  Marsh.  175 ;  Mart- 
zell   V.    Statiffer,  3   Penn.   398;   Allen  v. 
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decided,  that  if  A.  assign  to  B.  a  debt  due  from  C.  to  A.,  and  C. 
afterwards  pays  that  debt  to  A.,  B.  may  recover  the  same  from 
him  in  an  action  for  money  had  and  received,  although  the  sale  by 
A.  to  B.  was  merely  that  of  a  chose  in  action:  (o) 

This  action,  however,  "  does  not  lie  for  money  paid  by  the 
plaintiff,  which  was  claimed  of  him  as  payable  in  point  of  honor  and 
honesty,  although  it  could  not  have  been  recovered  from  him  by 
any  course  of  law  ;  as  in  payment  of  a  debt  barred  by  the  statute 
of  limitations,  or  contracted  during  his  infancy,  or  to  the  extent  of 
principal  and  legal  interest  upon  an  usurious  contract,  or  for  money 
fairly  lost  at  play  ;  because  in  all  these  cases  the  defendant  may 
retain  it  with  a  safe  conscience,  though  by  positive  law  he  was 
barred  from  recovering.  But  it  lies  for  money  paid  by  mistake  ; 
or  upon  a  consideration  which  happens  to  fail  ;  or  for  money  got 
through  imposition,  (o^)  express  or  implied ;  or  extortion,  or  op- 
pression ;  or  an  undue  advantage  taken  of  the  plaintiffs  situation, 
contrary  to  laws  made  for  the  protection  of  persons  under  those  cir- 
cumstances." (^) 

The  form  of  the  count  is,  that  the  plaintiff  sues  the  defendant 
"  for  money  payable  by  the  defendant  to  the  plaintiff,  for    „         , 
money  received    by  the  defendant  for  the   use  of  the   count;  and 

1    •      -ir    J)  ^   N  1  1  •  •     •  whatneces- 

piamtifi ;     (jj)  and,  to  support  this  count,  it  is,  as  a  gen-   sary  to  sup- 
eral  rule,  necessary  to  prove  that  the  defendant  himself, 
or  his  agent,  (r)   actually  received  money  for  the  benefit  of  the 
plaintiff,  under  such  circumstances  as  to  create  a  privity  of  contract 
between  him  and  the  plaintiff.  («) 

M'Keen,   1   Sumner,   317;  Glass  v.  Lob-  Longchamp  «.  Kenny,  1  Dougl.  138 ;  Stra- 

dell,  Walker  (Miss.),  105;  Hatten  «.  Rob-  ton  v.  Rastall,  2   T.  E.  370;   Boyter  v. 

inson,  4  Blackf.  480;  Eathbone  v.  Stock-  Dodsworth,  6  T.  E.  681.  See  2  Pothierby 

iug,  2  Barb.  135  ;  Wilson  v.  Sergeant,  12  Evans,  369,  378,  379. 

Ala.  778 ;  Buell  ^;.  Boughton,  2  Denio,  (?)  15  &  16  Vict.  c.  76,  sched.  B. 

91  ;  Knapp  v.  Hobbs,  50  N.  H.  478.]  (r)  Coates  ;;.  Bainbridge,  5  Bing.  58 ; 

(o)  Smith  V.  Jones,  6  Jur.  283  ;  and  see  Russell  on  Factors,  96-100. 

Tibbits  V.  George,  5  A.  &   E.  107, 116.  (s)  See  Barlowe  v.  Brown,  16  M.  &  W. 

(oi)  [This  action  lies  against  a  mere  128;  Vaughan    v.   Matthews,   13   Q.   B. 

Intruder  or  trespasser,  who  has  collected  187,  189  ;   Jones  v.  Carter,  8   Q.  B.   134 ; 

money  which   belonged   to    another  ;    as  Cobb  v.  Becke,  6  Q.  B.  930 ;  per  Parke  J. 

where  a  party,  having  no  right  to  wharf-  Baron  v.  Husband,  4  B.  &  Ad.  611,  612 ; 

age,  has,  without  authority,  collected  it,  [Bloomer  w.  Denman,  12  111.  240;  Hutch- 

the  true  owner  may  sue  him  in  assumpsit  ins  v.  Oilman,  9  N.  H.  359 ;   Carnegie  v. 

for  it.     O'Conley  w.  Natchez,  1  Sm.  &  M.  Morrison,  2  Met.  396.     There  need  be  no 

31.]  privity  of  contract,  except  that  which  re- 

(p)  Per  Lord  Mansfield  C.  J.  Moses  v.  suits  from  one  man's  having  another's 

Macferlan,  2  Burr.  1005,  1012  ;  and  see  money,  which  he  has  not  a  right  conscien- 
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Where,  therefore,  the  purchaser  of  a  ticket  in  a  Derby  lottery 
Privity  be-  solcl  it  to  the  plaintiff,  and  the  horse  named  in  such 
tffi^and'de-"  ticket  proved  to  be  the  winner,  whereby  the  liolder 
feudaut.  thereof  became  entitled  to  a   prize  in  money  ;  it  was 

held  that  the  plaintiff  could  not  maintain  an  action  for  money  had 
and  received,  to  recover  the  amount  of  the  prize  from  the  treasurer 
of  the  lottery ;  for,  although  he  held  the  money  for  the  benefit  of 
the  plaintiff,  yet  there  was  no  privity  between  them,  (i)  And  so, 
if  money  in  litigation  between  two  parties  is  paid  over  by  mutual 
consent  to  a  trustee  or  stakeholder,  in  trust  for  the  party  entitled  ; 
it  can  be  recovered  by  the  party  entitled  to  it,  from  the  stakeholder 
only,  and  not  from  the  other  party  by  whom  it  was  claimed,  (u) 

J.,  an  attorney,  who  was  accustomed  to  receive  certain  dues  for 
the  plaintiff,  his  client,  went  from  home,  leaving  B.,  his  clerk,  at 
the  office.  B.,  in  the  absence  of  his  master,  received  money  on 
account  of  the  above  dues  for  the  client  (which  he  was  authorized 
to  do),  and  gave  a  receipt,  signed,  "  B.,  for  Mr.  J."  J.  was  in  bad 
circumstances  when  he  left  home,  and  he  never  returned ;  but  it 
did  not  appear  that  his  intention  so  to  act  was  known  to  B.,  at  the 
time  of  the  payment.  B.  afterwards  refused  to  pay  the  money 
over  to  the  client ;  and,  an  action  having  been  brought  against  him 
for  money  had  and  received,  it  was  held  that  it  did  not  lie ;  for 
that  the  defendant  received  the  money  as  the  agent  of  his  master, 
and  was  accountable  to  him  for  it,  —  the  master,  on  the  other  hand, 
being  answerable  to  the  client  for  the  sum  received  by  his  clerk, 
and  there  being  no  privity  of  contract  between  the  present  plaintiff 
and  defendant,  (x) 

So  where  a  country  attorney,  who  is  engaged  in  a  cause,  em- 

tiously  to  retain,  in  order  to  support  this  an  attorney,  having  a  demand  in  his  hands 
action.     Mason  v.  Waite,  17   Mass.  563;  for  collection,  assign  it  without  authority 
Hall   V.  JIarston,    17   Mass.   579;   Eagle  to  a   third  person,  and    the  assignee  re- 
Bank  u.  Smith,  5   Conn.  71  ;   Dickson  v.  ceives   the  amount,  assumpsit  for  money 
Cunningham,  Mart.   &  Yerg.  221 ;  "Wise-  had  and  received  lies  in  favor  of  the  client 
man  i-.  Lyman,  7  Mass.  288  ;   Freeman  v.  against  the  assignee.    Penniman  v.  Patch- 
Otis,  9  Muss.  271  ;  Carnegie  v.  Morrison,  in,  5  Vt.  346.]     Various  sums,  received 
2  Met.  396 ;  Frost  v.  Gage,  1  Allen,  262  ;  at  diflferent  times,  upon  distinct  transac- 
Knapp  V.  I-Iobbs,  50  N,  H.  476,  478.     An  tions,  may  be  recovered  under  one  count 
action  for  money  had  and  received  may  be  for   money   had   and   received.     2   Wms. 
sustained  by  an   attorney  against  the  as-  Saund.  118,  n.  (2). 
signee  of  a  judgment,  who  has  collected  (t)  Jones  v.  Carter,  8  Q.  B.  134. 
the  amount  of  it,  to  recover  the  amount  of  (u)  Ker  v.  Osborne,  9  East,  378. 
the  attorney's  lien  upon  such  judgment.  (x)  Stephens  v.  Badcock,  3  B.   &  Ad. 
Heartt  v.  Chipman,  2  Aiken,  162.     So,  if  354. 
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ploys  a  London  agent ;  and  the  proceeds  of  the  cause  are  received 
by  the  latter  in  the  ordinary  course  of  his  business ;  there  is  not,  in 
general,  such  a  privity  between  the  client  and  the  agent,  as  will 
entitle  the  former  to  recover  such  proceeds  in  an  action  against  the 
agent  for  money  had  and  received,  (jf) 

And  so  it  was  held  in  the  following  case  :  A.,  B.,  and  others, 
were  owners  of  a  ship  in  the  service  of  the  East  India  Company. 
B.  was  managing  owner,  and  he  employed  C.  as  his  agent  for  gen- 
eral purposes,  and,  amongst  others,  to  receive  and  pay  moneys  on 
account  of  the  ship ;  and  C.  kept  a  separate  account  in  his  books 
with  B.,  as  such  managing  owner.  To  obtain  payment  of  a  sum  of 
money,  due  from  the  East  India  Company  on  account  of  the  ship, 
it  was  necessary  that  the  receipt  should  be  signed  by  one  or  more 
of  the  owners,  besides  the  managing  owner ;  and  upon  a  receipt 
signed  by  B.  and  one  of  the  other  owners,  C.  received,  on  account 
of  the  ship,  2,000?.  from  the  East  India  Company,  and  placed  it  to 
B.'s  credit  in  his  books,  as  managing  owner.  The  part  owners  hav- 
ing brought  an  action  for  money  had  and  received,  to  recover  the 
balance  of  that  account,  it  was  held  that  C.  had  received  the  money 
as  the  agent  of  B.,  and  was  accountable  to  him  for  it;  that  there 
was  no  privity  between  the  other  part  owners  and  C.  ;  and,  conse- 
quently, that  the  action  was  not  maintainable,  (z) 

In  like  manner  it  was  held,  that  where  a  party  sued  one  of  the 
members  of  the  provisional  committee  of  a  defunct  joint  stock  com- 
pany, to  recover  back  his  deposit,  he  must  show  that  the  defendant 
was  the  person,  or  one  of  the  persons,  to  whom  such  deposit  was 
paid,  (a)  And  the  fact  of  the  plaintiff  having  paid  his  money 
into  a  bank,  which  was  named  in  a  prospectus  which  had  been  cir- 
culated by  the  defendant's  sanction,  —  his  name  appearing  thereon 
as  one  of  the  provisional  committee,  and  as  chairman  of  the  com- 
mittee of  management,  —  was  held  not  to  be  sufficient  to  fix  the 
defendant  in  this  action ;  provided  it  appeared  that  he  took  no 
active  part  in  the  allotment  of  the  shares,  or  in  the  management  of 
the  concern.  (6) 

Although,  however,  it  is,  in  general,  necessary  that  the  money 
sued  for  in  this  action  should  have  been  originally  received  by  the 
defendant  for  the  use  of  the  plaintiff ;  yet  there  are  cases  in  which 

(y)  Bobbins  v.  Fennell,  11  Q.  B.  248.        Q.  B.  856  ;  18  L.  J.  Q.  B.  65 ;  BurnsideK. 

(z)  Sims  V.  Brittain,  4  B.  &  Ad.  375.         Dayrell,  3  Exch.  224,  227. 

(a)  Watson  v.  Earl  of  Charlemont,  12        (6)  Burnside  v.  Dayrell,  3  Exch.  224. 

VOL.   II.  8 
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the  action  will  lie,  where  the  fact  was  otherwise.  Thus  where  the 
defendant,  in  the  character  of  administrator,  received  a  sum  of 
money  which,  by  the  agreement  of  all  parties  entitled,  was  to  he 
applied  in  repaying  the  funeral  expenses  of  the  intestate's  widow, 
—  which  had  been  paid  by  the  plaintiff,  —  and  promised  so  to  apply 
it ;  it  was  held,  that  the  plaintiflp  might  recover  against  the  defend- 
ant in  an  action  for  money  had  and  received,  (c)  But  where  the  de- 
fendant, as  the  agent  of  an  executor,  wrote  to  a  legatee,  informing 
him  of  the  legacy  and  its  amount,  and  stating  that  he  would  remit 
it  in  any  way  the  legatee  might  suggest ;  and  he  afterwards  remit- 
ted the  amount  of  the  legacy  to  the  legatee,  minus  a  sum  deducted 
for  expenses  ;  it  was  held,  that  the  defendant  was  not  liable  to  the 
legatee  in  an  action  for  money  had  and  received  for  the  sum  so  de- 
ducted, there  being  no  privity  between  them,  (c^) 

It  must  likewise  appear,  in  general,  that  the  defendant  has  re- 
Defendant  ceived  money  or  cash,  and  not  merely  money's  worth,  (e) 
must,  in  gen-  Thus,  an  action  for  money  had  and  received  will  not  lie, 
received  to  recover  the  value  of  bank  or  otlier  public  stock,  im- 

''^'  properly  transferred  to  the  defendant  and  still  standing 

in  his  name  ;  (/)  or  to  recover  the  value  o^  foreign  securities,  un- 
less it  appear  that  the  defendant  has  had  an  opportunity  of  convert- 
ing them  into  Britiah  money.  (^)     So  it  has  been  held,  that  this 

(c)  Mccrt  t).  Moessard,  1  M.  &  P.  8.  Whitcomb,   15  Pick.  212,   216;    Randall 

(d)  Barlow  v.  Browne,  16  M.  &  W.  v.  Rich,  11  Mass.  494,  498;  Emerson  v. 
126.  Baylies,   19  Pick.   55,   57;   Hemenway  i. 

(e)  Per  Tindal  C.  J.  Scott  v.  Miller,  5  Hemenway,  5  Pick.  389 ;  Shepard  v. 
Scott,  11,  16;  Moor  w.  Pyrke,  11  East,  52  ;  Palmer,  6  Conn.  95.  Negotiable  notes 
Maxwell  c.  Jamieson,  2  B.  &  Aid.  51 ;  received  by  the  defendant  are  often  re- 
Wharton  u.  Walker,  4  B.  &  C.  163;  garded  as  money.  Beardsley  «.  Root,  11 
[Beardsley  r.  Root,  1 1  John.  464  ;  Luck-  John.  464  ;  Floyd  u.  Day,  3  Mass.  405  ; 
ett  V.  Bohannon,  3  Bibb,  378;  Madison  v.  Hemmenway  v.  Bradford,  14  Mass.  122  ; 
Wallace,  7  J.  J.  Marsh.  100  ;  Johnson  v.  Willie  i'.  Green,  2  N.  H.  333  ;  Fairbanks 
Haggin,  6  J.  J.  Marsh.  581.  See  Doebler  v.  Blackington,  9  Pick.  93;  Payson  .'. 
V.  Fisher,  14  Serg.  &  R,  179 ;  Dearborn  v.  Whitcomb,  15  Pick.  212.  See  Shepard  i;. 
Parks,  5  Greenl.  81  ;  Hantz  v.  Sealy,  5  Palmer,  6  Conn.  95  ;  Clark  v.  Pinney,  6 
Binn.  409;  Ralston  v.  Bell,  2  Dall.-242;  Cowcn,  297  ;  Whitcomb  o.  Williams,  4 
Morrison  w.  Berkley,  7  Serg.  &  R.  246;  Pick.  (2d  ed.)  230,  and  cases  in  n.  (1); 
Kearney  c.  Tanner,  17  Serg.  &  R.  94.  Tuttle  y.  Mayo,  7  John.  132.  Real  estate 
Bank  notes,  and  any  other  property  re-  may  be  so  regarded  for  the  purposes  of  this 
ceived  as  money,  will  support  the  action,  action.  Miller  u.  Miller,  7  Pick.  136 ;  see 
the  same  as  if  money  itself  had  been  re-  Randall  v.  Rich,  11  Mass.  494  ;  or  money 
ceived.  Mason  v.  Waite,  17  Mass.  560;  constructively  received.  Emerson  «.  Bay- 
Ainslie  v.  Wilson,  7  Cowen,  562;  Arms  lies,  19  Pick.  55.] 

V.  Ashley,  4  Pick.  74;  Miller  v.  Miller,  7         (/)  Nightingale  v.    Devisme,  5   Burr. 

Pick.   136  ;   Floyd  v.  Day,  3  Mass.   403  ;     2589. 

Morrill  V.  Brown,  15  Pick.  177  ;  Payson  u.         (g)  M'Laehlau  v.  Evans,  1  Y.  &  J.  380. 
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action  will  not  lie  against  a  finder  of  bank  notes,  to  recover  their 
value.  (A) 

But  it  would  appear  that  in  these,  and  other  cases  where  the 
property  received  by  the  defendant  is  saleable,  or  readily  converti- 
ble into  money,  a  sale  and  receipt  of  money  by  him  will  sometimes 
be  presumed,  particularly  after  a  great  lapse  of  time,  until  the 
contrary  be  proved.  («) 

So  this  action  will  lie,  although  the  money  received  was  foreign, 
and  not  British  money.  (A)  And  if  a  stakeholder  receive  country 
bank  notes  as  money,  the  amount  may  be  recovered  from  him  under 
the  count  for  money  had  and  received.  (T) 

It  seems,  moreover,  to  be,  in  general,  essential  to  this  action,  that 
the  plaintiff  should  establish  a  claim  to  some  particular  or  specific 
sum  of  money,  as  having  been  received  to  his  use.  (m)  And  if  a 
judgment  creditor,  who  has  an  elegit  on  the  lands  of  the  judgment 
debtor,  sue  a  receiver  for  rents  received  for  his  use,  and  tliere  be 
prior  incumbrances  on  the  lands ;  it  is  necessary  to  prove  that  they 
have  been  satisfied,  before  the  receiver  can  be  held  liable  as  for 
money  had  and  received  in  respect  of  the  rents,  (n) 

There  appear  to  be  cases,  however,  in  which  this  action  will  lie, 
although  no  money  was  ever  received  by  the  defendant,    „ 

»  .'  *'      ^  Cases  where 

but  where  the  defendant  has  merely  admitted  that  he   this  is  not 

111  ,  .  1.11  ^    ■      ■If  ■  ■      necessary. 

holds  value  m    money,  to  which  the    piamtiti  is  enti- 
tled, (o)     Thus  it  would  seem  that  this  action  will  lie  to  recover 

(h)  Noyes  v.  Price,  H.  16  Geo.  3,  Select  Scott  v.  Miller,  5    Scott,  11  ;   Harvey  v. 

Ca.  242.  Archbold,  3  B.  &  C.  626. 

(i)  Longchamp  v.  Kenny,  1  Dougl.  137 ;  (n)  See  Braithwaite  v.  Watts,  2  C.  &  J. 

Leerey  v.  Goodson,  4  T.  B.  687  ;  Whitwell  318,  321,  322. 

V.  Bennett,  3  B.  &  P.  559  ;  Hunter  v.  (o)  See  Hennings  v.  Rothschild,  4  Bing. 
Welsh,!  Stark.  224 ;  M'Lachlan  K.  Evans,  315;  Spratt  v.  Hobhouse,  4  Bing.  173. 
1  Y.  &  J.  380.  See,  however,  Elbourn  v.  [Where  »  party  has  made  himself  liable 
Upjohn,  1  C.  &  P.  572.  '[Where  saleable  for  money,  whether  he  has  actually  re- 
property  has  been  received  and  not  ac-  ceived  it  or  not,  the  action  for  money  had 
counted  for,  the  receipt  of  money  for  its  and  received  will  lie.  Tloyd  u.  Day,  3 
value  may  be  presumed.  Burnap  v.  Par-  Mass.  403 ;  Eandall  c.  Rich,  1 1  Mass. 
tridge,  3  Vt.  144.  See  Hatten  «.  Eobin-  494;  Emerson  v.  Baylies,  19  Pick.  55; 
son,  4  Blackf.  480.]  Appleton  v.  Bancroft,  10  Met.  237  ;  Jack- 

(k)  Ehrensperger  v.  Anderson,  3  Exch.  son  v.  Mayo,  11   Mass.  152.     If  an  agent, 

148  ;  S.  C.  18  L.  J.  Exch.  132.  intrusted  with  property  to  sell  for  money, 

(l)  Pickard  v.  Bankes,  13  East,  20 ;  Fox  dispose  of  the  property,  he  is  liable  in  this 

V.  Cutworth,  cited  in  Spratt  v.  Hobhouse,  form  of  action,  whether  the  sale  be  actually 

4  Bing.  173,  179;  [ante,  902,  note  (e).]  effected  for  money  or  not.     Thompson  v. 

(m)  Atkins  ,..  Owen;  4  A.  &  E.   819;  Babcock,  Brayt.  24;   Miller  v.  Miller,  7 

Pick.  136.] 
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money  allowed  in  account  by  mistake,  as  well  as  to  recover  money 
actually  paid  by  mistake,  (p)  Accordingly,  where  bankers  who 
were  authorized  to  receive  dividends  in  the  funds,  had  in  their  own 
books  credited  their  employers  with  the  dividends  as  received,  and 
had  allowed  them  to  draw,  without  having  any  other  funds  in  their 
hands ;  it  was  held,  at  nisi  prius,  that  the  bankers  were  bound  by 
the  entries  so  made,  though  they  had  not  been  communicated  to 
their  employers ;  and  that  they  could  not  set  up  as  a  defence,  that 
the  entries  had  been  fraudulently  made  by  one  of  the  partners,  the 
money  never  having  been  received  by  the  house,  (g')  And  al- 
though the  court  in  banc  did  not  agree  with  this  decision,  yet  they 
appear  to  have  been  of  opinion,  that  if  the  entries  in  the  bank- 
books had  been  communicated  to  the  customer,  the  action  would 
have  lain,  (r)  So  where  A.,  being  agent  for  the  grantor  and  the 
grantee  of  an  annuity,  delivered  an  account  to  the  grantee,  by 
which  it  appeared  that  the  agent  had  received  from  the  grantor 
certain  sums  on  account  of  the  annuity  ;  it  was  held,  that  the  agent 
having  thus  led  the  grantee  to  suppose  that  these  moneys  had  been 
received,  was  bound  by  the  account  delivered,  and  was  liable  for 
money  had  and  received  ;  unless  he  could  show  that  he  had  given 
credit  for  these  payments  by  mistake,  (s) 

So  where  A.  was  agent  for  the  grantor  and  grantee  of  certain 
annuities,  and  all  payments  on  account  of  the  annuities  passed 
through  his  hands,  and  he  charged  the  grantee  a  commission  upon 
all  such  payments  ;  and,  on  one  occasion,  he  delivered  an  account  to 
the  grantee,  in  which  he  gave  him  credit  for  half  a  year's  annuity, 
describing  it  "  as  money  not  yet  received  ;  "  and  debited  him  with 
commission  upon  the  same  ;  but  in  fact  it  had  not  been  received 
by  A.  ;  and  he  afterwards  became  bankrupt :  it  was  held,  that  his 
assignees  were  entitled  to  be  allowed  that  sum  in  account  by  the 
grantee.  So  where  in  one  account  credit  was  given  to  the  grantee 
for  certain  sums,  as  money  actually  received  by  A.,  and  they  had 
never  been  received ;  and  in  another  account,  subsequently  de- 
livered, the  same  sums  were  placed  to  the  debit  of  the  grantee  with 
his  assent :  it  was  held,  that  the  assignees  of  A  were  entitled  to 
credit  for  those  sums,  (t) 

(p)  Per  Best  C.  J.  Bramston  v.  Robins,  and  Parke  B.  Gingell  v.  Purkins,  4  Exch. 
4  Bing.  11,  15,  and  see  Skyring  v.  Green-     720,  724,  726. 

wood,  4  B.  &  C.  281.     The  contrary  was         {q)  Hnme  v.  Bolland,  R.  &  M.  371. 
held  in  Lee  v.  Merrett,  8  Q.  B.  820.    But        (r)  Hume  u.  Bolland,  1  C.  &  M.  130. 
sec  as  to  this  case,  per  Pollock  L.  C.  B.,        (s)  Shaw  v.  Picton,  4  B.  &  C.  715. 

(0  Shaw  V.  Dartnall,  6  B.  &  C.  56. 
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And  so,  where  the  plaintiff,  a  sheriff,  had  seized  goods  under  a 
fieri  facias  at  the  suit  of  the  defendant,  and  had  by  bill  of  sale  sold 
and  delivered  the  said  goods  to  the  defendant ;  and,  although  no 
money  had  passed,  the  bill  of  sale  expressed  that  the  defendant  had 
paid  the  sum  of  256/.  for  the  goods ;  and  the  other  evidence  in  the 
case  showed,  that  the  sum  had  been  treated  between  the  plaintiff  and 
the  defendant  as  having  been  paid  over  to  the  latter  :  it  was  held 
that  the  sheriff,  —  having  been  compelled  to,  pay  the  proceeds  of 
the,  goods  to  the  assignees  of  the  judgment  debtor,  —  might  recover 
the  256/.  from  the  defendant  in  this  action,  (u) 

But,  in  order  that  an  admission  by  the  defendant  should  render 
him  liable  in  this  action,  it  must  have  been  made  before  action 
brought,  (x) 

It  is  now  quite  decided,  that  the  mere  existence  between  two 
parties  of  the  relationship  of  trustee  and  cestui  que  trust.   This  action 
will  not  entitle  the  latter  to  sue  the  former  for  money   f^  generai'by 
had  and  received  to  his  use.  C«)     If,  therefore,  money   <=«*'"'  ?"^ 

^"^  '^  '  ■'      trust  against 

be  received  by  A.,  upon  trust  to  make  payments  of  an  trustee. 
unascertained  amount,  and  to  pay  the  surplus  to  B.,  the  latter  can- 
not, while  this  trust  remains  open,  sue  the  former  for  money  had 
and  received,  (a)  And  so  it  is  said,  that  when  money  is  intrusted 
to  a  factor  ad  merchandizandum,  no  debt  arises  until  the  character 
of  factor  is  put  an  end  to.  (a) 

It  has  likewise  been  held,  that  money  paid  by  A.  to  B.,  upon  a 
condition  which  has  not  been  complied  with,  cannot  be  recovered  as 
money  had  and  received  to  A.'s  use.  (6) 

But  where  money  is  due  in  equity,  and  the  trustee  states  an  ac- 
count concerning  it  with  the  cestui  que  trust,  it  may  be 

>=  .  .  f  '  .  -'  When  itdoes 

recovered  at  law  m  this  action,  or  m  an  action  on  an   lie  in  such 
account  stated,  (e) 

There  are  also  many  cases  in  which  the  plaintiff  may  waive  a 
tort   committed   by  the    defendant,   and    through  the   medium  of 

(«)  Standish  v.  Ross,  3  Exch.  527.  (z)  Edwards  v.  Bates,  7  M.  &  G.  590. 
(x)  Howell  V.  Batt,  5  B.  &  Ad.  504.  (a)  See  per  Parke  B.  Miller  v.  Atlee,  .3 
(y)  Bartlett  v.  Dimond,   14  M.   &  W.  Exch.  799,  801 ;  better  reported,  13  Jur. 
49;  Pardee  v.  Price,  16  M.   &  W.  451;  431;  and  see  Russell  on  Factors,  268. 
Bond  0.  Nurse,   10  Q.   B.  244 ;  Roper  v.         (b)  Hardingham  v.  Allen,  5  C.  B.  793. 
Holland,  3   A,  &   E.   99  ;    and    see   per         (c)  Per  Crompton  J.  Howard  w.  Brown- 
Cur.  Edwards  v.  Lowndes,  1   E.  &  B.  81,  hill,  23  L.  J.  Q.  B.  23,  24  ;  Roper  v.  Hol- 
89  ;    O'Brien   v.   Lord  Kenyon,   6  Exch.  land,  3  A.  &  E.  99. 
382 ;  Mileham  v.  Eicke,  3  M.  &  W.  407. 
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tiff  may 
waive  a  tort, 
and  sue  in 
this  action. 


which  he  has  received  money  belonging  to  the  plaintiff,  and  sue 
^j^  .  for  money  had  and  received,  (ci)  As  where  the  defend- 
ant tortiously  takes  and  retains  the  plaintiff's  money  ;  (e) 
or  takes  his  goods,  and  sells  them,  and  receives  the 
proceeds  ;  (/)  or  extorts  money  by  detaining  them;  (^) 
or  receives  the  fees  of  an  office  into  which  the  defendant  has  in- 
truded. (A)  And  where  it  appeared  that  A.  had  tortiously  taken 
coal  from  the  plaintiff's  land,  and  sold  it,  and  received  the  money ; 
it  was  held  that,  after  the  death  of  A.,  the  plaintiff  might  sue  his 
administrator  for  this  money,  as  money  had  and  received  to  his 
use.  (i) 

It  is  also  laid  down,  that  money  had  and  received  lies,  if  a  per- 
son, assuming  to  act  as  my  agent,  go  and  receive  my  rents  from  my 
tenants,  (k)     And  in  Hasser  v.  Wallis,  (J)  where  it  appeared  that 


(d)  See  Hambly  v.  Trott,  Cowp.  371  ; 
Clark  u.  Gilbert,  2  Scott,  520 ;  Pratt  v. 
Vizard,  5  B.  &  Ad.  808;  [tJilmore  o. 
Wilbur,  12  Pick.  120;  Jones  u.  Hoar,  5 
Pick.  290 ;  Whitwell  o.  Vincent,  4  Pick. 
(2d  ed.)  452,  n.  (2);  Lamb  ...  Clark,  5 
Pick.  193;  Miller  y.  Miller,  7  Pick.  133; 
Gardiner  Manuf.  Co.  v.  Heald,  5  Greenl. 
381  ;  Ilipley  v.  Geltson,  9  John.  201  ; 
Willet  u.  Willet,  3  Watts,  277  ;  Pritch- 
ard  V.  Ford,  1  J.  J.  Marsh.  543  ;  Sanders 
V.  Hamilton,  3  Dana,  552 ;  Stocket  v. 
Watkins,  2  Gill.  &  J.  326 ;  Chauilcey  v. 
Yeaton,  1  N.  H.  151 ;  Bigeldw  o.  Jones, 
10  Pick.  161  ;  O'Conley  v.  Natchez,  1  Sm. 
&  M.  31  ;  Richardson  v.  Kimball,  28 
Maine,  463 ;  Dickenson  v.  Whitney,  4 
Gilman,  406.  Tenants  in  common  must 
join  in  assumpsit,  when  a  tort  to  the  com- 
mon property  is  waived,  and  they  sue  in 
contract.  Gilmore  i,-.  Wilbur,  12  Pick. 
120.  And  when  the  tort  is  waived,  joint 
trespassers  may  be  joined  in  assumpsit. 
Gilmore  v.  Wilbur,  supra.   The  party  corn- 


receive  it.  Hanna  v.  Pegg,  1  Blackf.  1 81 ; 
Merrick  J.  in  Brown  v.  Holbrook,  4  Gray, 
102,  103;  Wilder  v.  Aldrich,  2  R.  I.  518.] 
And  if  the  tort  has  once  been  waived,  the 
defendant  cannot  afterwards  be  treated  as 
a  wrong-doer.  Lythgoe  v.  Vernon,  5  H.  & 
N.  180. 

(e)  Neate  o.  Harding,  6  Exch.  349 ;  20 
L.  J.  Exch.  250. 

(/)  lb. ;  Lamine  v.  Dorrell,  2  Ld. 
Raym.  1216;  Foster  v.  Stewart,  3  M.  & 
S.  191;  Young  v.  Marshall,  8  Bing.  43; 
aliter,i(  under  a  distress,  Lindon  v.  Hooper, 
Cowp.  414.  [See  Higgins  <.  Brown,  20 
Maine,  332  ;  Morrison  v.  Rogers,  2  Scam. 
318.  The  party,  whose  goods  have  been 
taken  and  sold,  cannot,  by  waiving  the 
tort,  recover  in  an  action  for  goods  sold 
and  delivered.  Brown  v.  Holbrook,  4 
Gray,  102 ;  Jones  u.  Hoar,  5  Pick.  285  ; 
Elliott  t.  Jackson,  3  Wise.  649.  It  has, 
however,  been  held  that  the  value  of  the 
goods  taken  may  be  recovered  in  such  case, 
though  not  sold,  in  Alsbrook  v.  Hathaway, 


mitting  a  tort  cannot  be  charged  as  on  an     3  Sneed  (Tenn.),  454  ;  Janes  v.  Buzzard, 
implied  assumpsit,  the  tort  being  waived,     1  Hemp.  240.1 


unless  some  benefit  has  actually  accrued 
to  him.  Webster  v.  Drinkwater,  5  Greenl. 
319.  In  this  action  the  plaintiff  waives  all 
torts  and  special  damages,  and  recovers 
only  for  the  money  received ;  and  in  most 
cases  he  so  far  confirms  the  defendant's 
acts,    that  he  cannot   deny  his   right   to 


{g)  Post,  Division,  11. 

(h)  Post,  Division,  14. 

(i)  Powell  V.  Rees,  7  A.  &  E.  426. 

{k)  See  Clarence  c.  Marshall,  2  C.  & 
M.  495,  502  ;  and  per  Heath  J.  Lightly  v. 
Clouston,  1  Taunt.  112,  115. 

(/)  1  Salk.  28;  S.  C.  11  Mod.  146.  But 
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« 

the  plaintiiF,  being  a. feme  sole,  married  the  defendant  Wallis,  —  who 
was  in  truth  married  to  another  woman, — and  that  Wallis  made 
a  lease  of  the  wife's  land,  reserving  rent,  and  received  the  rents 
from  the  tenants ;  but  that  the  plaintiff,  having  discovered  the 
former  marriage,  thereupon  brought  indebitatus  assumpsit  against 
Wallis  for  so  much  money  received  to  her  use ;  it  was  held  that 
the  action  would  lie.  And  although  it  was  objected  that  Wallis 
having  no  right  to  receive,  the  tenant  was  not  discharged,  and 
therefore  an  action  lay  against  the  tenant,  who  had  his  remedy 
over  against  Wallis ;  the  court  held,  that  Wallis  "  was  visibly  a 
husband,  and  the  tenant  discharged ;  at  least,  that  the  recovery 
against  Wallis  in  this  action  would  discharge  the  tenant,  for  this 
would  be  a  satisfaction  to  the  lessor." 

But  the  title  to  land,  or  to  an  incorporeal  hereditament,  cannot 
be   tried  in   this   action.  (]}')     And,   accordingly,  where    Title  to  land 
rents  are  received  under  an  adverse  holding  or  posses-   ^j*°J"„  ^^jg 
sion  ;  or  by  a  person  claiming  title  to  land,  but  having   action. 
no  title ;  an  action  for  money  had  and  received  is  not  the  proper 
remedy  against  the  party  thus  wrongfully  obtaining  such  rents,  (m) 

So  this  action  will  not  lie  by  one  tenant  in  common  against  his 
co-tenant,  whom  he  alleges  to  have  received  more  than  his  share 
of  the  profits,  (n) 

But  where  a  tenant,  having  paid  rent  to  A.,  was  ejected  at  the 
suit  of  a  third  person,  who  afterwards  recovered  mesne  profits  from 
him,  for  the  period  in  respect  of  which  he  had  paid  rent  to  A.  ;  it 

see  Darnton  v.  Pigman,  Peake   Ad.  Ca.  127;  Buell  u.  Cook,  4  Cowen,  238;  Wy- 

114.     In  that  case  A.,  being  a  bankrupt,  man  v.  Hook,  2  Greenl.  338.] 

continued  in  possession  of  his  estate,  and  (m)  Lindon     v.    Hooper,    Cowp.   414 ; 

granted  an  annuity  out  of  certain  premises  Cunningham    v.   Laurentz,   1   Bac.   Abr. 

to  B.     The  tenant  in  possession  paid  the  260  ;  Clarence  v.  Marshall,  2  C.  &  M.  495, 

rent  to  B.  to  prevent  a  distress ;  and  Lord  502.     The  court  will  not,  even  though  the 

Kenyon  held,  that  the  assignees  could  not  parties  consent,  allow  a  question  to  be  tried 

sue  B.  for  money  had  and  received  ;  on  the  and  decided  in  this  form  of  action,  if  it  be 

ground  that  if  the  tenant  paid  the  money  not  applicable  to  the  case  ;  Ker  v.  Osborne, 

to  a  person  who  had  no  title  to  receive  9  East,  378,  381. 

it,  that  payment  would  not  be  available  (n)  Thomas  v.  Thomas,  5    Exch.   28. 

against  the  assignees.  [But  see  4  Kent,  369,  370  ;  Henderson  v. 

(P-)  [See  Brigham  v.  "Winchester,  6  Met.  Bason,  17  Q.  B.  701  ;  Cochran  v.  Carring- 

460;  Haven  v.  Foster,  9  Pick.  112  ;  Cod-  ton,  25  Wend.  409  ;   Brigham  ij.  Eveleth, 

man  o.  Jenkins,  14  Mass.  93;  Barkers.  9  Mass.  538;  Jones  v.  Harraden,  9  Mass. 

Howell,   1    Serg.  &  R.  481  ;   Bigelow   u.  540,  note ;    Shepard  «.  Richards,  2   Gray, 

Jones,  10  Pick.   165;    Boston  v.  Binney,  426;  and  see  Sargent  w.  Parsons,  12  Mass. 

11  Pick.  1  ;  Binney  v.  Chapman,  5  Pick.  149.] 
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was  held,  that  the  tenant  might  recover  back  such  rent  from  A.  in 
an  action  for  money  had  and  received,  he  not  having  set  up  any 
title  to  the  premises  at  the  trial,  (o) 

2.  We  have  already  slightly  noticed  the  rule,  that,  in  order  to 
Who  may,  maintain  the  action  for  money  had  and  received,  the 
SamtoTntiie  pl^intiflF  must  in  general  show  that  the  defendant  has 
action.  received  some  specific  sum  for  his  use.  ( p)     And  we 

now  observe,  further,  that  it  is  necessary  that  the  money  which,  or 
the  goods  the  proceeds  whereof  the  plaintiff  claims,  should,  either 
originally  or  at  the  time  of  the  action  brought,  have  belonged  to 
him.  (^q)  Therefore  a  mere  bailiff  or  agent  cannot  maintain  this 
action,  (r)  And  where  an  action  was  brought  in  the  name  of  A., 
against  B.,  on  a  bill  of  exchange  ;  but  it  appeared  that  C,  the 
drawer  of  the  bill,  was  the  real  plaintiff,  and  that  A.  had  only  lent 
his  name,  because  C.  was  unwilling  that  his  should  appear  :  it  was 
held  that  A.  could  not  recover  from  tlie  attorney  in  the  action,  a 
sum  of  money  paid  to  him  by  B.  on  the  settlement  thereof,  as 
money  had  and  received  to  his  use.  (s) 

So  if  an  agent  be  employed  by  several  persons,  jointly,  to  sell 
goods,  or  a  specific  chattel,  such  as  a  ship,  and  he  do  so  and  receive 
the  proceeds,  one  of  them  cannot  sue  the  agent  alone,  to  recover 
his  proportion  of  such  proceeds,  (t)  And  where,  under  a  written 
authority  from  two  of  three  executors  (who  alone  had  proved  the 
will),  the  defendant  received  certain  rents  due  from  the  tenants  of 
lands  in  which  the  testator  had  a  term  of  years,  and  gave  a  receipt 
for  such  rents  in  the  name  and  on  account  of  the  two  ;  it  was  held 
that  the  three  executors  could  not  sue  the  defendant,  jointly,  for 
the  money, — unless  it  were  found  by  the  jury,  that  the  two  had 
contracted  with  him  on  account  of  themselves  and  the  other  ex- 
ecutor, or  generally  on  account  of  the  estate,  (m) 

But  where  the  defendant  was  a  mere  wrong-doer  in  taking 
goods,  and  he  afterwards  sells  them  and  receives  the  proceeds ; 
the  party  from  whose  possession  they  were  taken  may  sue  for 
money  had  and  received,  to  recover  the  proceeds,  without  proving 

(o)  Newsome  v.  Graham,   10  B.  &  C.  Ross,   3   Exch.    527,    532 ;    Thurston    u. 

234  ;    and  see  Barber  v.  Brown,  1  C.  B.  Mills,  16  East,  274. 
N.  S.  121 ;  Cripps  v.  Eeade,  6  T.  R.  606.  (r)  Harding  v.  Hall,  10  M.  &  "W.  42. 

ip)  Ante,  903.  (s)  Clark  v.  Dignam,  3  M.  &  W.  478. 

(?)  See  Vaughan  v.  Matthews,  13  Q.  B.         (J)  Hatsall  v.  GrifBth,  2  C.  &  M.  679. 
187;    18  L.  J.    Q.  B.   191;    Standish  v.         (u)  Heath  t>.  Chilton,  12  M.  &  W.  632. 
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any  title  to  the  goods  beyond  mere  possession.  And  if  the  plain- 
tiff be  entitled  to  the  money,  the  action  lies,  though  the  money  re- 
ceived by  the  defendant  was  not  the  identical  money  produced  by 
the  sale  of  the  goods,  (v)  So  where  the  trustee  of  a  bill  of  ex- 
change, sued  thereon  for  the  benefit  of  A. ;  and,  the  defendant  in 
the  action  having  escaped,  the  trustee  recovered  against  the  sheriff: 
it  was  held  that  A.,  the  cestui  que  trust,  might  maintain  an  action 
for  money  had  and  received  against  the  trustee,  to  recover  the  sum 
obtained  from  the  sheriff,  allowing  the  trustee  his  costs  and  ex- 
penses, (a;) 

So  where  A.,  as  agent  for  B.,  who  was  factor  for  C,  consigned 
goods  to  C.  in  his,  A.'s  name ;  and  C.  in  former  transactions  of  a 
like  kind  had  dealt  with  A.  as  the  shipper  of  the  goods  consigned, 
and  had  treated  the  proceeds  thereof  as  his  :  it  was  held  that  A. 
was  the  proper  party  to  sue  C.  in  this  form  of  action,  to  recover 
the  proceeds  of  such  consignment ;  and  that  C  could  not  defend 
himself  in  such  action,  by  showing  that  the  goods  were  really  the 
goods  of  his  own  factor,  unless  he  could  also   show  that  A;  and 

B.  had  practised  a  fraud,  from  which  he,  C,  had  suffered  an  in- 
jury, (y) 

And  the  action  for  money  had  and  received  will  lie  by  an  admin- 
istrator against  a  stranger,  for  debts  due  to  the  intestate,  which 
have  been  received  by  the  latter  between  the  time  of  the  death  of 
the  intestate  and  the  grant  of  administration  ;  as  well  as  for  money 
which  such  stranger  may  have  received  from  the  sale  of  the  in- 
testate's goods.  (2) 

So,  this  action  will  lie  at  the  suit  of  the  assignees  of  a  bankrupt, 
for  money  received  by  the  defendants  after  the  bankruptcy,  or  be- 
fore the  bankruptcy  by  way  of  fraudulent  preference,  (a)  And 
where  A.  and  B.  were  partners,  and  B.  fraudulently  indorsed  to 

C,  in  payment  of  a  private  debt,  certain  bills  belonging  to  the  part- 
nership, C.  being  aware  of  the  fraud:  it  was  held  that,  —  B.  hav- 
ing afterwards  become  bankrupt,  —  his  assignees  might  disaffirm 
the  transaction  as  a  fraudulent  preference,  and  join  with  A.  in  an 
action  for  money  had  and  received  against  C,  to  recover  the  pro- 
ceeds of  such  bills.  (U) 

(v)  Allansou  v.   Atkinson,  1    M.  &  S.         (2)  'Welchman  u.  Sturgis,  13  Q.  B.  552; 
583.  18L.  J.  Q.  B.  211. 

(x)  EaudoU  V.  Bell,  1  M.  &  S.  714.  (a)  Per  Parke  B.  Pennell  v.  Aston,  14 

(y)  Scott  V.  Crawford,  4  M.  &  G.  1031,     M.  &  W.  415,  417. 
1043.  (J)  Heilbut  0.  Nevill,  L.  Rep.  4  C.  P. 

354  ;  (in  Cam.  Scac.),  5  lb.  478. 
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3.  This  action  is  not  in  general  maintainable  against  a  mere 
hearer  of  money  from  one  person  to  another,  (c)  Thus, 
whom  it  lies  it  shouM  be  brought  against  the  principal ;  ((?)  and  not 
m genera.  against  a  mere  receiver  or  collector  ;  (e)  or  against  an  ■ 
agent  or  other  party  who  has  paid  over  the  money  to  another,  with 
the  assent,  (/)-or  according  to  the  directions  of  the  party  who  de- 
posited it  with  him  ;  (^)  or  against  a  clerk,  or  an  attorney  who, 
without  paying  it  over,  received  it  expressly  under  the  authority, 
and  for  and  in  the  name  of  his  employer.  (K) 

So,  where  the  plaintiff  agreed  with  K.  &  Co.,  that  certain  divi- 
dends should  be  received  by  them  on  his  account  from  his  broker, 
and  that  the  broker  should  pay  such  dividends  to  them  tlirough  the 
bank  of  D.  &  Co.  :  it  was  held  that,  so  soon  as  the  money  was  paia 
to  D.  &  Co.,  it  was  paid  to  K.  &  Co.  ;  and  that,  —  the  latter  firm 
having  stopped  payment,  —  the  plaintiff  could  not  recover  the  same 
from  D.  &  Co.  in  this  action.  (*) 

But  it  has  been  held  that,  even  if  there  be  a  payment  to  A.  ex- 
Agaiust'  pressly  as  the  agent  of  B.,  for  the  purpose  of  redeeming 

agents.  goods  wrongfully  detained  by  B.,  and  a  receipt  by  A. 

expressly  for  B.,  the  party  who  paid  this  money  has  still  a  right  of 
action  against  A.  for  money  had  and  received.  (It)  And  this  action 
will  lie  against  the  agent  in  such  a  case,  although  he  may  have 
actually  paid  the  money  over  to  his  principal.  (T) 

But  this  action  cannot  be  maintained  against  a  churchwarden,  to 
recover  back  dues  which,  previous  to  the  commencement  of  the 
action,  had  been  paid  over  by  him  to  the  trustees  of  a  chapel  for 
Vi^hom  they  were  received,  (m) 

So,  where  goods  belonging  to  the  plaintiff  were  seized  by  an  offi- 
cer of  excise  ;  and  the  plaintiff,  by  direction  of  the  commissioners, 
paid  a  sum  of  money  to  the  defendant,  a  receiver  of  the  excise,  in 
order  to  redeem  them  :  it  was  held  that,  even  if  the  seizure  proved 

(c)  Coles  V.  Wright,  4  Taunt.  198;  rec-  (A)  Baron  v.  Husband,  4  B.  &  Ad.  611. 
ognized  by  Lord  Tenterden  C.  J.  Tope  v.  (i)  Williams  v.  Deacon,  4  Exch.  397. 
Hockin,  7  B.  &  C.  110.  (k)  Per  Cur.  Smith  u.  Sleap,  12  M.  & 

(d)  See  Goodall  v.  Lowndes,  6  Q.  B.  W.  585,  588  ;  Parker  v.  Bristol  &  E.  Rail- 
464.  way  Company,  6  Exch.  702,  707 ;  and  see 

(e)  Sadler    v.   Evans,   4    Burr.    1985  ;  Steele  v.  Williams,  8  Exch.  625. 
Greenway  v.  Hurd,  4  T.  E.  553,  554,  555,  (I)  Snowdon  v.  Davis,  1   Taunt.  359  ; 
notes.  Gates   v.   Hudson,   6    Exch.   346.      [See 

(/)  Hurley  v.  Baker,  16  M.  &  W.  26.        Eipley  v.  Geltson,  9  John.  202  ;  Elliott  v. 
(g)  BuUer   v.   Harrison,    Cowp.    556;     Swartwout,  10  Peters  (XJ.  S.),  137.] 
Whitehead  v.  Evans,  5  Moore,  105,  115.  (m)  Horsfall  v.  Handley,  8  Taunt.  136. 
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to  have  been  invalid,  the  plaintiff  could  not  recover  the  money  so 
paid  to  the  defendant,  in  an  action  for  money  had  and  received ; 
inasmuch  as  it  appeared  that  he  had  paid  the  same  over  to  the 
commissioners,  before  receiving  notice  of  the  intention  of  the  plain- 
tiff to  dispute  the  validity  of  the  seizure,  (n)  And  where  an  arbi- 
trator received  money  in  dispute  as  a  deposit,  until  the  question 
could  be  decided  ;  and  paid  it  over  according  to  his  award,  to  the 
person  whom  lie  considered  entitled  to  it :  it  was  held  that,  although 
the  person  who  deposited  the  money  had  previously  committed  an 
act  of  bankruptcy,  the  assignees  could  not  sue  the  arbi  rator  for 
money  had  and  received,  he  being  a  mere  gratuitous  holder  or 
carrier  of  the  money,  and  having  paid  it  over  bond  fide  without 
knowledge  of  the  act  of  bankruptcy,  (o) 

So,  if  money  be  paid  by  mistake  to  an  agent,  and  be  paid  over  by 
him  to  his  principal,  without  notice  of  the  mistake,  money  had  and 
received  will  not  He  against  the  agent,  at  the  suit  of  the  payer. 
And  the  same  rule  holds  where,  although  the  money  has  not  been 
actually  paid  over  by  the  agent,  he  has  given  credit  in  account  to 
his  principal  for  it,  and  the  account  has  been  stated  and  settled  be- 
tween them  on  that  footing,  (p)  But  the  mere  fact  of  passing  such 
money  to  the  principal's  credit  in  an  open  account ;  or  of  making 
rests,  without  any  new  credit  given,  fresh  bills  accepted,  or  further 
sums  advanced  for  the  principal  in  consequence  thereof,  is  not 
equivalent  to  a  payment  of  it  over.  (5') 

Nor,  even  if  the  money  has  been  paid  over  by  the  agent,  will  he 
be  protected,  unless  such  payment  was  made  bond  fide,  without 
notice  of  the  plaintiff's  claim.  (5'^)  Where,  therefore,  an  attorney, 
who  was  also  an  auctioneer,  received  a  deposit  on  property  which 
he  had  sold  by  auction  ;  and,  after  queries  raised  on  the  title  and 
before  they  were  answered,  paid  over  the  deposit  to  his  principal ; 
and  on  the  deposit  being  demanded  back  by  the  buyer,  he  answered 
that  his  principal  would  not  consent  to  return  it,  and  would  enforce 

(n)  Atlee  •,.  Backhouse,  3  M.  &  W.  (q^)  [See  Mowattw.  M'Clelan,  1  Wend. 

633,  648.       ,  173  ;   Whavton  v.  Hudson,  3  Rawie,  390; 

(0)  Tope  V.  Hockin,  7  B.  &  C.  101.  Frye  v.  Lockwood,  4  Cowen,  454  ;   Hear- 

(p)  Holland  v.  Russell,  1  B.  &  S.  424;  sey   v.  Pruyn,  7  John.  179  ;    Garland   v. 

S.  C.  (in  Cam.  Scac.)  4  lb.  14.  Salem   Bank,   9   Mass.   408 ;    Fowler  v. 

iq)  BuUer  u.  Harrison,  Cowp.  565;  Cox  Shearer,  7  Mass.  14;   Dickens  v.  Jones, 

V.  Prentice,  3  M.  &  S.  344  ;  Peto  v.  Blades,  6  Yerger,  483  ;   Elliott  v.   Swartwout,  10 

5  Taunt.  657 ;   Edwards  v.  Hodding,  lb.  Peters,   137  ;    Pool  </.  Adkisson,  1  Dana, 

815.  117.] 
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the  contract :  it  was  held,  that  the  buyer  might  recover  the  deposit 
from  the  auctioneer,  as  money  had  and  received  to  his  use  :  first, 
because  the  defendant,  as  attorney,  had  notice  that  the  title  was  not 
completed  before  he  paid  over  the  money  ;  and,  secondly,  because 
he  had  misled  the  plaintiff,  by  not  saying  he  had  paid  it  over,  (r) 

So,  tolls  wrongfully  taken  and  withheld  by  a  corporation  aggre- 
Against  cor-  gate,  may  be  recovered  from  them  by  the  propri«tor,  in 
porauons.        ^^  action  for  money  had  and  received,  (s) 

4.  In  Tatlock  v.  Harris,  (t)  BuUer  J.  put  this  case  :  Suppose  A. 

owes    B.  lOOZ.,  and    B.  owes  C.  lOOZ.,   and  the  three 

to  recover  a     meet,  and  it  is  agreed  between  them  that  A.  shall  pay 

femi^hy^'     C.  the  lOOZ.  ;  B.'s  debt  is  extinguished,  and  C.  may  re- 

creditor's  or-   ^over  that  Sum  against  A.     And  this  doctrine,  —  which 

der  on  his  ^  ' 

debtor,  to  affords  an  exception  to  the  general  rule,  that  a  debt  can- 
pay  plaintiff.  ■  1  , 

not  be  assigned  at  law  so  as  to  enable  the  assignee  to 

sue  in  his  own  name,  (\i)  —  has  been  recognized  in  subsequent  de- 
cisions. It  would  appear,  however,  that  in  such  a  case  as  the  above, 
it  is  necessary,  in  order  to  enable  C.  to  sue  A.  for  money  had  and 
received,  that  the  debt  originally  due  to  C.  from  B.,  should  be  ex- 
tinguished by  the  new  arrangement ;  (a;)  and  that  such  debt  is  not 
extinguished,  unless  there  be  a  communication  between  all  the  par- 
ties, and  an  express  agreement  by  the  plaintiff  to  accept  the  de- 
fendant only  as  his  debtor,  (t/) 

(r)  Edwards  v,  Hodding,  5  Taunt.  815,  money  which  was  received  by  one  of  their 

cited  in  Horsfall  w.  Handley,  8  Taunt.  1.36;  number  after  the  dissolution  thereof,  see 

and  approved  of  by  Lord  Tenterden  in  Armitage  v.  Winterbottom,  1  Scott  N.  R. 

Gray  v.  Gutteridge,  3  C.  c&  P.  40,  41.     [In  23. 

actions  against  agents  for  money  volun-  (()  3  T.  B.  180  ;  Wilson  v.  Coupland,  5 

tarily  paid  by  mistake,  the  true  distinction  B.  &  Aid.  228. 

is,  that  where  the  agent  has  paid  the  money  (h)  Fairlie  v.  Denton,  8  B.  &  C.  395. 

over  to  his  principal  in  good  faith,  he  is  (x)  Cuxon  v.  Chadley,  2  -B.  &  C.  .591 ; 

not  personally  liable  ;   but  where  he  has  Wharton  u.  Walker,  4  B.  &  C.  163.     See 

not  paid  over  such  money,  or  before  such  Ward  c  Evans,  2  Ld.  Raym.  928. 

payment,  he  has  notice  of  the  mistake,  and  (y)   See    Noble    o.   National    Discount 

is  required  not  to  pay  it,  then  he  is  per-  Company,  5  H.  &  N.  225  ;   Liversidge  v. 

sonally  responsible,  although  payment  to  Broadbent,  4  lb.  603  ;  Wilson  v.  Coupland, 

his  principal  may  have  been  made.     Law  5  B.  &  Aid.  228 ;  Cuxon  v.  Chadley,  3  B. 

v.  Nunn,  3  Kelly,  90  ;  Hearsey  u.  Pruyn,  7  &  C.  591.     See  particularly,  Wharton  t. 

John.  182;  LaFargei).  Kneeland,  7  Cowen,  Walker,  4  B.  &   C.  163,166.     (See  title 

456  ;  Mowatt  v.  M'Clelan,  1  Wend.  173.]  "Novation"  ;  Heaton  ,.-.  Angier,  7  N.  H. 

(s)  Hall  o.  Mayor    &c.  of  Swansea,  5  397;    Butterfield  v.  Hartshorn,  7   N.   H. 

Q.   B.   526.     When    this   action   will  lie  345  ;  Hall  ii.  Marston,  17  Mass.  575  ;  War- 

against  the  members  of  a  firm,  to  recover  ren  v.  Bachelder,  15  N.  H.  129;  Bigelow 
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In  Fairlie  v.  Denton,  (z)  it  was  held,  that  if  there  be  a  defined 
and  ascertained  debt  due  from  A.  to  B.,  and  a  debt  to  the  same  or 
a  larger  amount  be  due  from  C.  to  A.  :  and  the  three  agree  that 
C.  shall  be  B.'s  debtor  instead  of  A.  ;  and  C  promise  to  pay  B. ; 
the  latter  may  sue  C. ;  but  that,  in  such  action,  the  plaintiff  must 
show  that,  at  the  time  when  the  defendant  promised  to  pay  him, 
there  was  an  ascertained  debt  due  from  A.  to  him,  the  plaintiff. 
But,  according  to  a  more  recent  ease,  (a)  if  S.  be  indebted  to  I. ; 
and  —  G.  being  indebted  to  S. — S.  request  G.  to  pay  I.  what- 
ever may  be  due  from  G.  to  S.  ;  and  G.  promise  to  do  so  when  the 
amount  is  ascertained  ;  and,  after  the  amount  has  been  ascertained 
and  before  it  is  paid,  S.  becomes  bankrupt ;  this  operates  as  an  equi- 
table assignment  to  I.  of  the  debt  due  from  G.  to  S.,  which  binds 
the  assignees  of  the  latter. 

So,  a  person  cannot  revoke  an  authority  to  his  debtor  to  pay  a 
debt  to  a  third  party,  the  creditor  of  the  former,  after  the  debtor 
has  given  a  pledge  to  such  third  party  that  he  will  pay  the  money 
according  to  the  authority.  (J)  And  if  the  debtor  afterwards  pay 
the  debt  to  the  original  creditor,  such  third  party  may,  it  seems,  re- 
cover the  same  from  the  latter  in  an  action  for  money  had  and 
received,  (e) 

V.  Davis,  16  Barb.  561.]    It  has  been  held,  See,  also,  Belchery.  Oldfield,  6  Bing.  N.  C. 

however,  that  in  order  to  take  the  debt  out  102. 

of  the  order  and  disposition  of  the  creditor        (6)  Hodgson  v.  Anderson,  3   B.  &   C. 

on  his  becoming  bankrupt,  it  is  not  neces-  842;  Robertson  v.  Fauntleroy,  8  Moore, 

sary  that  formal  notice  should  be  given  to  10;    Gibson  u.  Minet,  E.  &  M.  68,    71. 

the  debtor ;  and  that  if  it  be  shown   that  Eifect  of  transfer  in  banker's  books,  Gib- 

the  fact  of  the  assignment  having  been  son  v.  Minet,  R.  &  M.  68  ;  S.  C.  1  C.  &  P. 

made  was  communicated  to  him,  that  will  247  ;  2  Bing.  7.  See,  also,  Bullerw.  Harri- 

suffice.    Tibbets  v.  George,  5  A.  &  E.  107,  son,  Cowp.  565.     A.  being  indebted  to  B., 

115;    Smith  v.  Smith,  2  C.  &  M.  231.  in  order  to  discharge  the  debt,  executed  to 

What  is  not  such  an  extinguishment  of  a  B.  a  power  of  attorney  authorizing  him  to 

debt  due  to  two  partners  dissolving  part-  sell  certain  lands  of  A. :  held,  that  this 

nership,  as  will  render  the  remaining  part-  could  not  be  revoked.  Gaussen  v.  Morton, 

ner  only  the  creditor ;  Biggs  v.  Fellows,  8  10  B.  &  C.  731.     So  where  the  drawer  of 

B.&  C.  402.     These  promises  to  pay  the  an  accommodation  bill  handed  money  to 

plaintiff,  instead  of  the  original  creditor,  the   acceptor  for   the  purpose  of  meeting 

need  not  be  in  writing.    Hodgson  v.  An-  the  bill,  it  was  held  that  the  bankruptcy  of 

derson,  3  B.  &  C.  842  ;  Crowfoot  v.  Gur-,  the  drawer  did  not  revoke  the  acceptor's 

ney,  9  Bing.  372 ;    Andrews  v.  Smith,  2  authority,  to  apply  the  money  in  satisfac- 

Cr.,  M.  &R.  627.  tion  of  the  bill.    Yates  v.  Hoppe,  9  C.  B. 

(z)  8B.  &  C.  395.  541. 

(a)  Crowfoot  v.   Gurney,  9  Bing.  372.        (c)  See  Pooley  v.  Goodwin,  4  A.  &  E. 

94. 
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Whether  the  common  count  for  money  had  and  received  is  the 
nroDer  form  of  remedy  in  such  cases  as  the  above,  if  the 

Howtode-       ^      "^  •    ■      ,1      •     1    1        1  11-1 

dare  in  such    defendant  was  not  origmally  mdebted  to  the  third  party 

for  money  had  and  received  ;  or  whether  the  plaintiff 
should  declare  specially  on  the  defendant's  promise,  is  a  question 
on  which  the  authorities  are  divided.  The  case  of  Israel  v.  Doug- 
las ((^)  is  an  authority  in  favor  of  the  common  count.  And  Lord 
EUenborough  is  reported  (e)  to  have  said  that,  with  respect  to 
Israel  v.  Douglas,  "  he  did  not  feel  a  difficulty,  because  it  was  an 
accepted  transfer  ;  it  was  money  had  and  received  by  the  operation 
of  the  agreement."  It  is  observable,  however,  that  Wilson  J.  dif- 
fered from  the  other  judges  in  Israel  v.  Douglas  ;  and  in  Taylor  v. 
Higgins,  (/)  it  was  stated  by  Lawrence  J.  that  the  case  had  since 
been  mentioned  in  the  king's  bench,  and  was  not  approved  of  upon 
that  point.  To  the  same  effect  is  the  subsequent  case  of  Wharton 
V.  Walker.  (^)  And  we  may,  therefore,  conclude  that,  where  the 
original  debt  due  from  the  defendant  was  not  for  money  had  arid 
received,  it  is  the  safer  course  to  declare  specially  on  the  con- 
tract. (A) 

5.  A  direction  to  a  banker  or  other  agent,  to  liold  the'  money  of 
the    principal    at    the    disposal    of  a  third    party    is,  at 
which  aprin-    law,  (i)  revocable  until  it  is  executed  either  by  actual 
his^agenno      delivery  of  the  money  to  the  remittee,  or  by  some  bind- 
Pj^y"!^  ing  engagement  entered  into  between  the  agent  and  the 

remittee,  which  gives  the  latter  a  right  of  action  against 
the  former.  (V)  And  until  the  agent  does  enter  into  such  engage- 
ment, the  remittee  cannot  sue  him  for  money  had  and  received.  (J) 

(d)  1   H.  Bl.  239.     A.,  being   indebted  8  B.  &  C.  398 ;  Hennings  v.  Rothschild,  4 

to  B.  for  brokerage,  and  B.  indebted  to  C.  Bing.  315. 

for  money  lent,  B.  gives  an  order  to  A.  to        (h)  See,  also,  Blackledge  v.  Harman,  I 

pay  C.  the  sum  due  from  A.  to  B.  as  a  M.  &  R.  344,  346. 

security;  on  which   C.  lends  B.  a  further         [i]  But   it   seems    to   be    otherwise  in 

sum  ;  and  the  order  is  accepted  by  A.    On  equity.     Burn  v.  Carvalho,  4  Myl.  &  Cr- 

the  refusal  of  A.  to  comply  with  the  order,  690,  702. 

C.  may  maintain  an  action  for  money  had        {k)  Per  Parke  B.  Brind  v.  Hampshire, 

and  received  agamst  him,    lb.  1  M.  &  W.  365,  372  ;  Gibson  v.  Minet,.R. 

(c)  Williams  i'.  Everett,  14  East,  587,  n.  &  M.  68  ;    Carey  v.  Adkins,  4  Camp.  93  ; 

(a),  Hankey  v.   Hunter,  Peake  Ad.  Ca.   107. 

(/)  3  East,  171.  See  Scott  v.  Porcher,  3  Mer.  652. 

(g)  4  B.  &  C.  163.    See  particularly,  per         (?)  Malcolm  v.  Scott,  5  Exch.  601. 
Littledale  J.  lb.  166;  Fairlie  <;.  Denton, 
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Thus,  where  bankers  received  bills  from  their  foreign  correspond- 
ents, with  directions  to  pay  the  amount  to  the  plaintiff;  but,  on 
being  applied  to  by  him,  they  refused  so  to  do,  and  declined  to  act 
upon  the  orders  given  ;  it  was  held  that,  although  the  bankers  af- 
terwards received  the  amount  of  the  bills,  an  action  for  money  had 
and  received  was  not  maintainable  against  them,  to  recover  the 
same,  (m)  This  doctrine  was  recognized  in  Wedlake  v.  Hur- 
ley, (m)  It  there  appeared  that  A.  remitted  to  B.  a  bank  bill,  in- 
dorsed "  pay  to  the  order  of  B.,  under  provision  for  my  note  in 
faA'or  of  C,  payable  at  the  house  of  B.,  on  1st  January,  1830  ;  " 
B.  received  the  proceeds  of  the  bill,  and  refused  to  pay  them  over 
to  C. ;  and,  in  an  action  by  C.  for  money  had  and  received,  it  was 
held  that  B.  was  not  liable  to  C,  because  B.  had  never  assented  to 
hold  the  bill  or  money  to  the  use  of  C  And  the  same  principle 
has  been  acted  upon  in  many  later  cases,  (o) 

But  if  the  agent  once  enter  into  a  binding  engagement  with  the 
remittee,  to  hold  the  money  for  his  use,  the  latter  may  maintain 
this  action  against  him.  (^)  And  it  is  said,  that  if  a  debtor  send 
money  to  a  general  agent  for  the  creditor,  the  agent,  as  soon  as  he 
receives  it,  will  be  accountable  for  it  to  the  creditor,  as  money  had 
and  received  to  his  use.  (g) 

And  the  principal  cannot,  even  as  against  his  agent,  rescind  an 
order  to  pay  money  to  a  third  person,  if  such  third  person  be  in- 
duced to  make  advances  on  the  faith  thereof,  and  the  money  be  in 
fact  appropriated  and  set  apart,  by  the  terms  of  the  order,  as  a  se- 
cui'ity  to  the  third  party,  (r) 

But  where  a  banker  received  a  sum  of  money,  the  property  of 

(m)  Williams  w.  Everett,  14  East,  582;  ited,  has  lost   all   control   over  the  fund. 

Stewart  v.  Fry,  7  Tannt.  339 ;    Gibson  v.  Seaman  v.  Whitney,  24  Wend.  260.     But 

Minet,  E^  &  M.  68.  see  Carnegie  v.  Morrison,  2  Met.  396.] 

(n)  1  C.  &  J.  83.     Attorney  when  not         (p)  Griffin  v.  Weatherby,  L.  Rep.  3  Q. 

liable;   Baron  v.  Husband,  4   B.  &   Ad.  B.  753;  Brind  i>.  Hampshire,  1   M.  &  W. 

611.  .  345  ;  Walker  v.  Rostron,  9  M.  &  W.  411  ; 

(o)  Brind  v.   Hampshire,  1    M.   &   W.  Fruhling  v.  Schroeder,  2  Scott,  143;   and 

365;    Malcolm   v.    Scott,    5   Exch.    601;  see  Patorni  w.  Campbell,  12  M.  &  W.  277, 

Howell  V.  Batt,  5  B.  &  Ad.  504 ;  Baron  v.  278  ;  Cobb  •!.  Becke,  6  Q.   B.   930,  936 ; 

Husband,  4  B.   &  Ad.  611.     [See  Hall  v.  [Wyman  v.  Smith,  2  Sandf.  331  ;  Draug- 

Marston,  17  Mass.  579  ;  Carnegie  v.  Mor-  han  i'.  Bunting,  9  Ired.  10.] 
rison,  2  Met.  396  ;    Tiernan  v.  Jackson,  5         (?)  Per  Patterson  J.  Lilley  v.  Hayes,  5 

Peters,  580.      An  action  for  money  had  A.  &  E.  548,  550. 

and  received  does  not  lie  against  a  third  (r)  Fisher  v.  Miller,  1  Bing.  150;  Rob- 
person  who  has  had  funds  deposited  with  ertson  v.  Fauntleroy,  8  Moore,  10.  See 
him,  unless  the  debtor,  who  has  depos-  Hare  v.  Richards,  5  M.  &  P.  35. 
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several  persons,  from  their  agent,  —  who  was  charged  to  divide  it 
amongst  them  in  distinct  proportions  ;  and  the  banker,  after  part  of 
the  money  had  been  drawn  out  and  distributed  by  the  agent,  re- 
fused to  account  to  an  individual  proprietor  for  the  residue,  in 
which  he  knew  that  such  proprietor  had  an  interest;  it  was  held, 
that  the  banker  was  not  liable  to  the  latter  in  an  action  for  his 
share,  (s) 

If  money  be  placed  in  an  agent's  hands,  to  be  paid  to  a  third 
person  on  the  happening  of  a  certain  contingency,  the  action  for 
money  had  and  received  will  not  lie  until  such  contingency  has 
happened,  (t) 

If  goods  be  consigned  by  the  owner  to  W.,  with  directions  to 
pay  over  the  net  proceeds  to  B. ;  and  W.  employs  a  broker  to  sell 
them,  who  receives  the  money  :  B.  can  recover  from  the  broker 
the  proceeds  only,  subject  to  the  same  deductions  and  allowances  as 
W.  was  entitled  to  make  in  account  with  the  consignor,  (m) 

Tlie  agent  of  a  regiment,  appointed  by  the  colonel  under  the 
usual  power  of  attorney,  is  the  agent  of  the  lattei",  and  bound  to 
account  to  him  for  monej'  received  from  government  ;  although 
such  money  was  eventually  payable,  not  only  to  the  colonel,  but  to 
other  officers  and  persons  in  the  regiment,  (a;) 

6.  The    common    count  for  money  had  and  received  lies   by  a 
...    principal  against  his  agent,  to  recover  moneys  collected 

By  pnncipal  .  o        '  ./ 

against  and  received  by  the  latter  for  his  use  ;  or  the  proceeds 

of  goods  sold  by  the  agent  for  his  principal,  and  which 
proceeds  have  come  to  the  hands  of  the  agent,  (a;^) 

(s)  Pinto  V.  Santos,  5  Taunt.  447.  account  of  sales,  an  action  may  be  main- 

(0   Sewell  V.  Raby,  6  M.  &  W  22  ;  Wil-  tained    against    him    for    the    proceeds, 

kinson  v.  Godefroy,  9  A.  &  E.  356.  without  a  previous  demand.     Langley  v. 

(u)  Blackburn  v.  Kymer,  5  Taunt.  584.  Sturtevant,    7   Pick.   214.      See  Wait   u. 

(x)  Knowles  v.  Maitland,  4  B.  &  C.  183.  Gibbs,  7  Pick.  146  ;    Harvey  «.  Turner,  4 

(x^)  [If  an  agent,  who  has  no  authority  Rawle,  223  ;  Brown   v.  Arnott,   1   Miles, 

to   sell  on  credit,  take  a  note  payable  to  139  ;  Witherup  ii.  Hill,  9  Serg.  &  R.  11  ; 

himself,  or  if  he  unreasonably  neglect  to  Chapman   v.  Shaw,  5  Greenl.  59 ;  Cooley 

collect  the  money  due  on  a  note  taken  by  u.  Betts,  24  Wend.  203.     Where  a  person 

him,  he  will  be  answerable  to  his  principal  receives   rents   and   profits  of  real  estate, 

for  the  amount  in  an  action  for  money  had  which  he  holds  in  trust  for  another,  and  to 

and  received.     Hemenway  v.  Hemenway,  the   use   and   improvement  of  which   the 

5  Pick.  389  ;  2  Kent,  622, 623 ;  Jackson  v.  cestui  que  trust  is  entitled,  the  amount  of 

Baker,  6   Cowen,  183,    and   n.  (a).     If  a  the  rents  and  profits  so  received,  whether 

factor,  to  whom  goods  have  been  consigned  in  money  or  in  specific  articles  at  an  esti- 

for  sale,  unreasonably  neglect  to  render  an  mated  price,  may  be  recovered  by  the  cestui 
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But  in  these  cases,  the  agent  is  entitled  to  a  set-ofF  for  his  com- 
mission, as  well  as  for  advances  made,  or  expenses  incurred  by  him 
in  the  coui-se  of  his  agency.  («/) 

Where,  however,  the  agent  has  received  the  goods  of  his  princi- 
pal to  sell  for  him,  and  there  is  no  proof  that  they  have  been  sold, 
or  that,  if  sold,  the  agent  has  received  the  proceeds,  (2)  the  com- 
mon count  does  not  lie  ;  but  the  action  must  be  special,  for  not  ac- 
counting, (s^) 

And  an  action  does  not  lie  against  an  agent  for  not  accounting, 
until  after  a  demand  made  of  an  account,  (a) 

If  an  agent  receive  a  sum  of  money  from  his  principal,  with  in- 
structions to  apply  it  to  a  particular  purpose,  and  he  refuses  to  ap- 
ply it  to  that  purpose,  or  to  account  for  the  same,  an  action  for 
money  had  and  received  will  lie  against  him.  (6)  So  this  action 
will  lie,  if  he  misappropriates  the  money,  or  applies  it  to  the  partic- 
ular purpose  after  his  authority  so  to  apply  it  is  countermanded,  (c) 

But  mere  neglect  on  the  part  of  the  agent,  to  apply  money  ac- 
cording to  his  instructions,  will  not  render  him  liable  to  this  ac- 
tion, (d) 

So,  if  an  agent  receive  money,  the  proceeds  of  a  sale,  and,  on 
the  contract  of  sale  being  rescinded  by  the  vendee,  by  reason  of  a 
fraud  on  the  part  of  the  principal,  which  was  unknown  to  the  agent, 
the  latter  pays  back  such  money  to  the  vendee  ;  the  principal  can- 
not afterwards  recover  it  from  the  agent  in  an  action  for  money 
had  and  received,  (e) 

que  trust  in  an  action  for  money  had  and  that  if  the  agent  refused  to  account  for  the 

received.     Arms   v.  Ashley,   4  Pick.    71.  proceeds  within  a  reasonable  time,  the  re- 

Where  a  factor  sells  goods  on  credit  under  ceipt  thereof  by  him  may  be  presumed. 

a  del  credere  commission,  general  !nrfe6j(a(«s  Hunter  v.  Welsh,  1  Stark.  224. 

assumpsit  will  lie  against  him  in  favor  of  {z'-)  [See  Brown  o.  Holbrook,  4  Gray, 

the  principal,  after  the  expiration  of  the  104.] 

term  of  credit,  to  recover  the  proceeds  of  (a)  See  Topham  v.  Braddick,  1  Taunt^ 

the  goods.    Swan  v.  Nesmith,  7  Pick.  320 ;  572. 

2  Kent,  624.     But  an  action  for  goods  sold  [b]  Ehrensperger  v.  Anderson,  3  Exch. 

and  delivered  will  not  lie  against  an  agent,  148,  159  ;  18  L.  J.  Exch.   132,  135  ;  Bu- 

factor,  or  consignee,  even  after  a  special  de-  chanan  o.  Findlay,  9  B.  &  C.  738.     [See 

raandhas  been  made  to  pay  or  account  for  Murphy  v.  Barron,  1  H.  &  Gill  258.] 

goods  intrusted  to  him  to  dispose  of  and  (c)  Taylor  v.  Lendey,  9  East,  49;  and 

account  for.    Brown  v.  Holbrook,  4  Gray,  see  Fletcher  v.  Marshall,  1 5  M.  &  "W.  755  ; 

102,  104;    Ayres  0.  Sleeper,  7    Met.  45.  Parry  «.  Roberts,  3  A.  &  E.  118. 

See  Ashley  v.  Root,  4  Allen,  504.]  {d)  Ehrensperger  v.  Anderson,  3  Exch. 

{y)  Dale  u.  SoDet,  4  Burr.  2133  ;  Rus-  148  ;  Duncan  v.  Skipwith,  2  Camp.  68. 

sell  on  Factors,  275.  (e)  See  Murray  v.  Mann,  2  Exch.  538. 

(z)  It  was  held  by  Lord  Ellenborough, 
VOL.  II.  9 
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If  money  be  received  by  an  agent  for  his  principal,  in  the  course 
of  an  illegal  transaction  to  which  both  are  parties,  the  latter  cannot 
sue  the  former  for  money  had  and  received.  (/)  But  a  principal 
who  has  lodged  money  in  his  agent's  hands  for  an  illegal  purpose, 
may,  before  the  money  is  so  applied,  countermand  the  agent's  au- 
thority, and  recover  the  money  back  in  this  action.  (£) 

And  an  agent  who  receives  money  for  the  use  of  his  principal, 
cannot  defend  an  action  by  the  latter  for  money  received  to  his  use, 
on  the  ground  that  such  money  was  paid  to  him,  the  agent,  by  a 
third  party,  under  an  illegal  contract  between  the  latter  and  the 
plaintiff.  (K) 

Nor  can  an  agent,  in  general,  dispute  the  title  of  his  principal  in 
^^  ^    this    action,  (i)     And   therefore,   where  a  ship,   which 

when  agent  ■      n  i  i 

may  set  up      originally  belonged   to  one  of  two  partners,  had  been 

the  jus  tertii.  in/'  •  i    i  i    -r.     i 

conveyed  to  B.  tor  securmg  a  debt,  and  B.  became  the 
sole  registered  owner  of  the  ship,  and  afterwards,  as  agent  for  both 
partners,  insured  the  ship  and  freight,  charging  them  with  the  pre- 
miums, &c.  ;  and,  on  a  loss  happening,  received  the  money  from 
the  underwriters ;  it  was  held,  that  he  was  accountable  to  the  as- 
signees of  the  surviving  partner,  for  the  surplus  after  jiayment  of 
his  own  debt ;  and  not  to  the  executor  of  the  deceased  partner,  to 
whom  the  ship  originally  belonged.  (A;) 

But  this  rule  is  not  of  universal  application.  And,  accordingly, 
where  an  action  was  brought  by  a  principal  against  his  agent,  to 
recover  the  proceeds  of  certain  goods  which  the  latter  had  sold  on 
his  account ;  the  agent  was  permitted  to  prove  as  a  defence,  that 
the  goods  in  question  had  come  to  the  possession  of  the  principal 
by  collusion  with  a  third  person,  who  had  no  title  to  them ;  and 
that,  before  he  had  paid  over  the  proceeds  thereof  to  his  principal, 
the  person  really  entitled  to  the  goods  had  given  him,  the  agent, 
notice  of  his  claim,  (i) 

So  the  agent  may  set  up  the  jus  tertii  in  answer  to  an  action  for 
money  received  to  the  use  of  his  principal,  wherever  he  is  able  to 

(/)  Farmer  v.  Eussell,  1  B.  &  P.  296;  Hastelow  v.  Jackson,  8  B.  &  C.  224.     See 

Nicholson  v.  Gooch,  5  E.  &  B.  999.  Griffith  v.  Young,  12  East,  513. 

iff)  Taylor  v.  Lendey,  9  East,  49.  (i)  See  Tassell  v.  Cooper,  9  C.  B.  509. 

(A)  Bone   V.  Ekless,  6   H.   &   N.   925;  (Ic)  Dixon  r.  namond,2  B.  &  AM.  310  ; 

Bousfield    f.  Wilson,   16   M.  &  W.   185;  and  see  Crosskey  w.  Mills,  1  Cr.,  M.  &  R. 

Tenant  v.  Elliott,  1  B.  &  P.  3  ;  Farmer  v.  298;  White  v.  Bartlett,  9  Bing.  378. 

Russell,  1    B.   &  P.   296  ;   per  Bayley  J.  {1}  Hardman  v.  Wilcock,  9  Bing.  382. 
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show  that  he  defends  the  action  upon  the  right  and  title,  and  by  the 
authority  of  such  third  person,  (m) 

But  he  cannot  set  iip  the  jus  tertii,  merely  because  an  adverse 
claim  has  been  made  upon  him,  which  might  entitle  him  to  relief 
under  an  interpleader,  (n}  And,  d  fortiori,  if  the  true  owner  of 
the  goods, — although  aware  of  the  circumstances  under  which  the 
principal  became  possessed  of  them,  —  makes  no  claim,  or  abandons 
his  claim  thereto,  the  agent  will  not  be  allowed  to  set  up  the  title 
of  such  owner,  in  answer  to  an  action  by  the  principal  for  the  pro- 
ceeds of  the  goods,  (o) 

7.  Before  the  statute  8  &  9  Vict.  c.  109,  it  was  held,  that  if  two 
persons  respectively  deposited  money  in  the  hands  of  a  Against 
stakeholder,  subject  to  the  event  of  a  legal  wager,  no  stakeholders, 
part  of  the  amount  so  deposited  could  be  recovered  from  him,  ex- 
cept by  the  winner  of  the  wager,  (^p)  For  a  stakeholder  is  the 
agent  of  both  parties,  or  rather  their  trustee ;  and,  accordingly, 
where  the  stake  was  deposited  upon  a  legal  wager,  it  was  held  not 
to  be  competent  to  one  party  to  rescind  the  agreement,  and  claim 
his  stake  from  the  holder,  as  if  the  latter  had  been  his  agent  only, 
as  regarded  his  stake  or  proportion  of  the  money  deposited,  (^q) 
But  where  the  wager  was  illegal,  either  party,  even  the  loser, 
might  recover  from  the  stakeholder  the  money  he  had  deposited, 
whether  the  wager  or  event  had  been  decided  or  not ;  provided  he 
demanded  the  return  of  his  stake,  before  the  money  had  been  act- 
ually paid  over  after  the  event  to  the  winner,  (r) 

(m)  Biddle  v.  Bond,  6  B.  &  S.  225.  ing  v.  Hillings,  14  M.  &  W.  711,  712.  [See 

(n)  lb.  Ball  v.  Gilbert,    12   Met.  397,  402-404  ; 

(o)  Betteleyz).  Reed,  4  Q.  B.  511.  McKee   u.    Manice,    11    Cash.   358-361; 

(p)  Brandon  a.  Hibbert,  4  Camp.  37;'  Wood  u.  Wood,  2   Murph.   172;    Forrest 

Bland  u.  Collett,  lb.  157.    And  the  party  v.  Hunt,   2  Murph,  458;    Livingston  v. 

must  be  the  winner,  according  to  the  terms  Wootan,  1  Nott  &  McCord,  178  ;  Perkins 

of  the  wager  itself.    Brown  u.  Overbury,  v.  Eaton,  3   N.  H.    152;  App  u.  Corgell, 

11  Exch.  715.  3    Penn.    494 ;     Williams    v.    Cubarras, 

(q)   Emery  v.  Kichards,  14  M.  &  W.  Martin,  29;  Perkins  v.  Hyde,  6  Yerger, 

728 ;  Marryat  v.  Broderick,  2  M.  &  W.  288 ;    Vischer   i^.   Yeates,   1 1    John.   23 ; 

369,  overruling  Eltham  v.  Kingsman,  1  B.  Jacobs  v.  Walton,  1  Harring.  496 ;  Stacy 

&Ald.  683.  V.  Foss,    19   Maine,   335;   Rust  v.  Gott, 

(r)  Gatty  v.  Field,  9  Q.  B.  431 ;  Haste-  9   Cowen,    169  ;    McCuUum    u.    Gourlay, 

low  V.  Jackson,  8  B.  &  C.  221  ;  and   see  8  John.  147  ;   Like  v.  Thompson,  9  Barb. 

Hodson  <..  Terrill,  1  C.  &  M.  797.     As  to  315  ;  Humphreys  v.  Magee,  13  Mis.  435 ; 

the  case  of  Hastelow  v.  Jackson,  see  obser-  O'Maley  v.  Reese,   6  Barb.    758.     And 

vations  of  the  court  of  exchequer  in  Mear-  where  the  money  has  been  demanded,  in 
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And  it  has  been  decided,  that  the  statute  8  &  9  Vict.  c.  109,  s. 
18,  —  which    avoids   contracts   by  way   of   gaming   or 

Effect  of  8  &  .  ,  1  -1  •         1  •  p       i-  r 

9  Vict.  c.  wagering,  and  prohibits  the  maintenance  ot  actions  tor 
the  recovery  of  money  deposited  in  the  hands  of  a 
stakeholder  to  abide  the  event  of  any  wager,  —  does  not  preclude 
a  party,  who  repudiates  the  wager  before  the  event  is  ascertained, 
from  recovering  from  the  stakeholder  the  amount  of  his  deposit.  («) 
But  in  such  cases,  the  mere  bringing  of  an  action  is  not  a  suffi- 
cient demand,  to  entitle  the  party  to  recover  his  stake.  (<) 

If  A.  deposit  money  in  the  hands  of  a  stakeholder,  until  the 
extent  of  a  demand  which  B.  has  upon  A.  can  be  ascer- 

Ottisr  C9S6S" 

tained ;  the  stakeholder  cannot  legally  pay  the  amount 
to  B.  upon  his  indemnity,  without  the  consent  of  A.,  before  the 
claim  upon  the  latter  is  ascertained ;  and  if  the  stakeholder  do  so, 
A.  may  maintain  an  action  for  money  had  and  received  against 
him,  without  reference  to  B.'s  demand,  (u) 

So,  where  a  deposit  is  paid  to  an  auctioneer  merely  as  a  stake- 
holder, and  the  payment  thereof  to  the  vendor  is  to  depend  on  his 
making  out  a  good  title  to  the  property  sold  ;  the  vendee  may,  on 
the  vendor  failing  to  make  out  such  title,  recover  the  deposit  from 
the  auctioneer,  without  giving  him  notice  that  he  has  rescinded  the 
contract,  (x) 

But  if  a  check  be  deposited  with  a  stakeholder,  and  he  gets  it 
cashed,  this  is  not  such  a  breach  of  his  duty  as  will  render  him  lia- 
ble to  an  action  for  money  had  and  received,  unless  it  appear  that 
the  parties  had  agreed  not  to  treat  the  check  as  money.  («/) 

8.  Where  money  has  been  deposited  or  paid  on  a  contract,  and, 
before  any  benefit  has  been  derived  by  the  payer,  or  any  part 
of  the  contract  has  been  performed  by  the  other  party,  the  con- 
sideration wholly  fails,  an  action  may  be  maintained  upon  the  com- 

such  case,  of  the  stakeholder,  and  he  still  tarilypaid  money  to  the  winner  of  a  wager 

pays  over  the  same  money  deposited  with  in  a  dog-fight,  might  recover  it  hack  in  an 

him  to  the  winner,  it  may  be  recovered  by  action  for  money  had  and  received.  Grace 

the  loser  of  the  winner,  to  whom  it  has  v.  McElroy,  1  Allen,  563.] 

been  so  paid,  in  an   action  for  money  had  (s)  Varney  v.  Hickman,  5  C.  B.  271  ; 

and  received.     McKee  v.  Manice,  11  Cush.  Martin  v.  Hewson,  10  Exch.  737. 

3.57.      See,  also.  Ball  v  Gilbert,   12  Met.  {()  Gatty  v.  Tield,  9  Q.  B.  431. 

397  ;    Sampson  v.  Shaw,   101   Mass.  150,  (u)  Cowling  v.  Beachum,  7  Moore,  465. 

151.     See   Rev.  Sts,   Mass.   c.  50,  §   12;  (x)  Duncan  f.  Cafe,  2  M.  &  W.  244. 

Gen.   Sts.  u.  85,   §   1,  under  which  it  was  (y)  Wilkinson  v.  Godefroy,  9  A.  &  E. 

held,  that  one  who   has  lost  and  voliin-  536. 
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mon  count  to  recover  the  money  so  deposited  or  paid.  («/i)     Thus, 
if  the  purchaser  of  an  estate  by  auction  or  private  con-   to  recover 
tract,  pay  a  sum  of  money  as  a  deposit,  or  in  part  of  the    ^  arausTd- 
purchase-money,  and  a  good  title  cannot  be  made  out   '^''u''?°j^ 
according  to  the  contract ;  or  if,  in  such  a  case,  neither    *a''<>'i. 
party  be  ready  to  complete  the  contract  at  the  stipulated  time,  but 
each  is  in  default,  the  money  so  paid  may  be  recovered  under  the 
common  count,  (a)     So,  where  a  sum  of  money  has  been  deposited 


(yi)  [Where  a  party  receives  money  in 
advance,  on  a  contract  which  he  has  no 
authority  to  make,  and  afterwards  refnses 
to  fulfil  the  contract,  the  other  party  may 
recover  back  the  money  in  an  action  for 
money  had  and  received.  Dill  v.  Ware- 
ham,  7  Met.  438.  So,  in  any  case,  where 
money  is  advanced  upon  an  executory 
contract,  which  the  contracting  party  fails 
to  perform,  it  is  in  the  election  of  the 
other  party  to  treat  the  contract  as  re- 
scinded, to  disaffirm  it,  and  recover  back 
his  money,  as  money  paid  upon  a  con- 
sideration which  has  failed.  Shaw  C.  J. 
in  Hill  V.  Eewee,  11  Met.  271,  272  ;  Dutch 
V.  Warren,  1  Strange,  407;  S.  C.  2  Burr. 
1010 ;  Brown  c.  Harris,  2  Gray,  359  ; 
Wheeler  v.  Board,  12  John.  363  ;  Briggs 
V.  Vanderbilt,  19  Barb.  222.  The  rule 
was  even  more  broadly  stated  by  Parker 
C.  J.  in  Griggs  v.  Austin,  3  Pick.  20,  viz. : 
"  Where  money  is  paid  by  one  party  in 
contemplation  of  some  act  to  be  done  by 
the  other,  which  is  the  sole  consideration 
of  the-payment,  and  the  thing  stipulated 
to  be  done  is  not  performed,  the  money 
may  be  recovered  back."  See  Carter  v. 
Carter,  14  Pick.  424 ;  Harrison  v.  Chilton, 
.5  Yerger,  293  ;  Lyon  v.  Annable,  4  Conn. 
350 ;  Brown  v.  Harris,  supra ;  Appleton  ;;. 
Chase,  19  Maine,  74.  Money  paid  on  an 
agreement,  void  by  the  statute  of  frauds, 
which  the  defendant  cannot  or  will  not 
complete,  may  be  recovered  back.  Buck  v. 
Waddle,  I  Ham.  363  ;  Gillet  v.  Maynard, 
5  John.  85;  Rice  u.  Peet,  15  John.  503; 
Thompson  i;.  Gould,  20  Pick.  134;  Lane 
II.  Shackford,  5  N.  H.  133  ;  Geer  v.  Geer, 
18  Maine,  16  ;  Kidder  v.  Hunt,  1  Pick.  328 ; 
Cabot  V.  Haskins,  3  Pick.  (2d  ed.)  95,  note ; 


Grant  v.  Craigmiles,  1  Bibb,  206 ;  Lyon  v. 
Annable,  4  Conn.  350 ;  Eames  v.  Savage, 
14  Mass.  425  ;  Hunt«.  Sanders,  1  Marsh. 
552 ;  Allen  v.  Booker,  2  Stewart,  21 ;  Mad- 
dera  o.  Smith,  3   Stewart,   119;  Cook  u. 
Daggett,   2  Allen,   439.       In    case   such 
agreement  is  made  for  the  sale  of  land,  the 
plaintiff,  before  he  can  recover,  must  show 
that  he  has  tendered  the  whole  purchase- 
money  and  demanded  a  deed.     Hudson  v. 
Swift,  20  John.  24.     But  if  the  seller  con- 
vey the  land  to  a  third  person,  and  thns 
by  his   own  act   deprives   himself  of  the 
power  of  fulfilment  of  such  parol  contract, 
it  excuses  the  purchaser  from  the  necessity 
of   making   a   tender   of    the    remaining 
purchase-money,  and  demanding   a  deed. 
Richards  o.  Allen,  17  Maine,  296.     The 
statute  of  limitations  begins  to  run  only 
fi'om  the  time  the  seller  is  in  fault  under 
such  parol  contract.     lb.     But  assumpsit 
does  not  lie  to  recover  back  the  money  paid 
in  such  a  case,  if  the  agreement  for  con- 
veyance was  by  a  bond.  Goddard  v.  Mitch- 
ell, 17  Maine,  366.    Where  a.  party,  who 
is  indebted  to  another,  delivers  goods  and 
money  in  part  payment,  and  the  creditor 
afterwards    refuses   to   account   for   them 
upon  the  debt,  and  requires  and  receives 
payment  in  full,  without   any  deduction, 
the   debtor  may   consider   the  agreement 
under  which    they   were  received   as   re- 
scinded, and  maintain  assumpsit  to  recover 
the   amount.      Fuller  v.  Little,   7  N,  H. 
535  ;  Eowe  v.  Smith,  16  Mass.  306.  'But 
see  Strong  u.  M'Connell,  10  Vt.  232,  233.] 
(z)  See,    in    general,    ante,    426,    427 ; 
[Judson  V.  Wass,  11  John.  437;  Tucker  v. 
Wood,  12  John.  190.   In  Raymond  v.  Bear- 
nard,  12  John.  274,  money  advanced  for 
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on  a  conditional  contract  of  purchase,  it  may  be  recovered  in  this 
action  if  the  condition  be  not  performed,  (a) 

And  where  the  plaintiff  had  instructed  his  brokers,  the  defend- 
ants, to  buy  for  him  fifty  bales  of  cotton,  and  the  defendants,  hav- 
ing bought  three  hundred  bales  in  their  own  names,  on  account  of 
the  plaintiff  and  several  other  principals,  informed  the  plaintiff  that 
they  had  bought  fifty  bales  for  him  ;  and  on  the  faith  of  this  state- 
ment the  plaintiff  paid  them  part  of  the  purchase-money ;  it  was 
held  that  —  the  defendants  not  having  bought  the  fifty  bales  ac- 
cording to  their  instructions  —  the  plaintiff  might  recover  from 
them  the  money  so  paid,  as  on  a  consideration  which  had  failed.  (5) 

Where,  however,  there  is  a  contract  of  purchase  under  seal, 
which  provides  for  the  recovery  of  the  deposit,  this  action  will  not 
lie  ;  but  the  party  must  sue  on  the  covenant,  (c) 

Where  some  act  is  to  be  done  by  each  party  Mnder  a  special  con- 
tract, and  the  defendant,  by  his  neglect,  has  prevented  the  plaintiff 
from  carrying  the  conti'act  into  execution,  he  may  recover  back  any 
money  he  has  paid  upon  it,  as  money  had  and  received  to  his 
use.  (c^)  Thus  where  the  plaintiff  bought  cord-wood  of  the  defend- 
ant, to  be  paid  for  on  a  certain  day,  and  it  was  incumbent  on  the 
defendant  to  cut  off  the  boughs  and  trunks,  and  then  cord  it,  and 
for  the  plaintiff  to  re-cord  it ;  but  the  defendant  neglected  to  cut 
and  cord  the  whole  of  it  in  time  ;  it  was  held  that  the  plaintiff,  not 
having  received  any  part  of  the  wood,  might  recover  back  the 
money  he  had  paid,  (e) 

So,  this  action  will  sometimes  he  where,  although  there  has  not 
been  an  entire  failure  of  consideration,  some  part  of  the  consid- 
eration has  wholly  failed,  (e^)  Thus  where  the  plaintiff  ordered 
two  parcels  of  terra-japonica,  of  certain  specified  weights,  at  a  cer- 
tain price  ;  and  the  defendant  sent  invoices  and  bills  of  lading, 
which  represented  that  two  parcels  of  those  weights  respectively 

goods  was  allowed  to  be  recovered  back,  (a)  Wright  v.  Newton,  2  Cr.,  M.  &  B. 

although  the  plaintiff  did  not  call  for  the  124. 

goods  at  the  time  agreed,  and  the  defendant  (b)  Bostock  v.  Jardine,  3  H.  &  C.  700. 

refused  to  deliver  them  on  that  ground.]  (c)  See  English  u.  Blundell,  8  C.  &  P. 

Where  a  premium,  paid  in  consideration  332. 

of  aftase  being  granted,  may  be  recovered  (d)  Giles  v.  Edwards,  7  T.  R.  181 ;  Teed 

in  this  action,  see  Wright  v.  Colls,  8  C.  B.  u.  Blandford,  2  Y.  &  J.  284. 

150.     As  to  the  case  of  an  annuity  pur-  (c)  Giles  y.  Edwards,  7  T.  R.  181. 

chased  in  ignorance  of  the  death  of  the  (e^)  [See  Hill  v.  Eewee,  11  Met.  722.] 

annuitant,  see   Strickland   v.   Turner,   7 

Exch.  208. 
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had  been  shipped  ;  and,  on  the  faith  thereof,  the  plaintiff  accepted 
bills  for  the  value  of  the  whole  quantities  ordered,  —  which  bills 
were  duly  paid ;  but,  on  the  arrival  of  the  goods,  it  was  discovered 
that  less  than  the  specified  quantities  had  been  shipped ;  it  was 
held  that  the  plaintiff  might  recover,  in  this  action,  the  sum  over- 
paid to  the  defendant.  (/) 

But  the  count  for  money  had  and  received  is  not  maintainable 
if  the  contract  has   been   in  part  performed,  and   the 

,    .      .„  ,  1.1  If.  1  1  This  action 

plamtiir  has  derived  some  benefit ;  so  that  were  he  to   will  not  lie 
recover  a  verdict,  the  parties  could  not  be  placed  in  the   has  been 
same  situation  in  which    they  respectively  stood  when    j^i^faiime' 
the   contract  was  entered  into,  (a)      Thus,  where  the   "*.  cDsider- 
plaintiff  apprenticed  his  son  for  six  years,  paying  to  the 
master  a  premium  of  25Z. ;  and  the  master  duly  taught  the  appren- 
tice for  a  year,  and  then  died  ;  it  was  held  that  the  plaintiff  could 
not  recover  in  this  action,  any  part  of  the  premium.  (A)    So,  where 

A.  agreed,  in  consideration  of  a  premium,  to  let  a  house  to  B., 
which  A.  was  to  repair  and  grant  a  lease  of  within  ten  days,  but 

B.  was  to  have  immediate  possession ;  and  B.  paid  the  premium 
and  took  possession,  and  retained  it  after  the  ten   days  ;  but  A. 


(/)  Devaux  v.  Conolly,  8  C.  B.  640  ; 
and  see  Covas  v.  Bingham,  2  E.  &  B.  836. 

[g)  Blackburn  v.  Smith,  2  Exch.  783  ; 
S.  C.  18  L.  J.  Exch.  187  ;  Hunt  v.  Silk, 
5  East,  449  ;  Teed  v.  Blandford,  2  Y.  & 
J.  278  ;  [Gilbert  v.  Ross,  1  Strobh.  287  ; 
Colville  u.  Besly,  2  Denlo,  139  ;  Minturn 
u.  Main,  3  Selden  (N.  Y.),  220;  Lyon  o. 
Bertram,  20  How.  (U.  S.)  154.  A.  pur- 
chased of  B.  a  cargo  of  yellow  and  white 
corn  on  board  B.'s  schooner,  the  quantity 
not  being  known,  and  agreed  to  pay  one 
sum  per  bushel  for  the  yellow  and  another 
sum  per  bushel  for  the  white ;  B.  warrant- 
ing it  to  be  of  a  certain  quality  ;  A.  paid 
B.  $1,200,  "on  account  of  corn  per 
schooner."  The  schooner  was  hauled  to 
A.'s  wharf,  and  he  took  therefrom  and  put 
into  his  warehouse  a  part  of  the  corn,  and 
then  refused  to  receive  any  more,  because 
the  residue  was  not  such  as  B.  had  war- 
ranted it  to  be,  and  immediately  gave 
notice  to  B.  that  he  would  receive  no 
more  of  the  cargo,  and  requested  B.  to 
take  the  schooner  away ;   the  corn  thus 


taken  by  A.  amounted,  at  the  agreed  price 
per  bushel,  to  SI, 067;  and  A.  sued  B.  in 
an  action  for  money  had  and  received,  to 
recover  back  the  difference  between  that 
sum  and  $1,200.  It  was  held  that  the  con- 
tract was  entire,  and  that  the  action  could 
not  be  maintained  ;  that  A.  might  have 
rescinded  the  contract  by  returning  all  the 
corn,  and  then  have  maintained  an  action 
to  recover  back  the  money  advanced,  or 
might  have  maintained  an  action  on  the 
warranty.  Clark  v.  Baker,  .5  Met.  452. 
See  Miner  v.  Bradley,  22  Pick.  457.  A 
different  rule  prevails  where  the  price  paid, 
or  to  be  paid,  is  clearly  apportioned  to 
different  parts  of  what  is  to  be  performed, 
—  although  the  latter  is  in  its  nature  single 
and  entire,  —  and  the  cause  of  rescinding 
is  applicable  to  one  of  those  parts,  that 
may  be  rescinded  without  rescinding  the 
whole.  Johnson  v.  Johnson,  3  Bos.  & 
Pull.  162;  Hill  v.  Rewee,  11  Met.  272; 
Miner  v.  Bradley,  22  Pick.  457.] 

(h)  Whinchup  v.  Hughes,  L.  E.  6  Q.  B. 
78. 


924  SUBJECT-MATTEE   OF   CONTRACTS. 

omitted  to  repair  and  grant  the  lease ;  it  was  held  that  B.  could 
not,  by  quitting  for  A.'s  default,  recover  back  the  premium  on  a 
count  for  money  had  and  received  ;  but  was  bound  to  declare  spe- 
cially for  the  breach  of  the  agreement,  (i)  So,  where  a  party  sold 
a  patent  right,  and  the  vendee  paid  the  money  and  used  the  patent 
right,  and  enjoyed  a  benefit  therefrom,  but  it  afterwards  appeared 
that  the  patent  was  invalid  ;  it  was  held,  that  money  had  and  re- 
ceived could  not  be  maintained,  a  partial  benefit  having  been  re- 
ceived by  the  plaintiff.  (/)  Upon  the  same  principle,  where  the 
master  and  part  owner  of  a  vessel  agreed  to  purchase  his  partner's 
moiety ;  and,  having  paid  the  purchase-money  and  received  the 
title  deeds,  which  he  deposited  as  a  security  with  a  third  person, 
he  had  the  entire  possession  of  the  vessel  given  up  to  him  ;  but 
his  partner  afterwards  refused  to  execute  a  bill  of  sale,  or  refund 
the  money ;  it  was  held,  that  an  action  for  money  had  and  received 
was  not  maintainable.  (A) 

And  so,  where  A.  purchased  an  annuity  for  his  life,  which  was 
regularly  paid  up  to  the  time  of  his  death,  but  no  memorial  of  the 
annuity  was  enrolled  ;  the  court  held,  that  A.'s  executors  could  not, 
on  that  ground,  insist  that  the  contract  was  void,  and  recover  back 
the  consideration  money  paid  for  the  annuity ;  for  the  contract  was 
executed  ;  the  testator  had  enjoyed  the  full  consideration  for  his 
advance  ;  and  the  claim  of  the  executors  was  against  equity  and 
good  conscience.  (T) 

When  a  contract  has  been  rescinded,  either  by  the  mutual  con- 
sent of  the   parties,  or  by  virtue  of  a  clause  contained 

It  lies  where  .  '  '  -  i      i  i  ■      J 

contract  re-     therein",  the  common  count  for  money  had  and  received 
lies,  to  recover  any  money  which  may  have  been  paid 
by  the  plaintiff  thereunder.  (9w) 

(i)  Hunt  D.  Silk,  5  East,  449.  which  of  course  indicates  an  acceptance, 

ij)  Taylor  v.  Hare,  1  N.  R.  260.     [See  he  cannot  recoyer  back  the  consideration 

Bliss  V.  Negus,  8  Mass.  46  ;  Earl  v.  Page,  paid  by  showing  that  both  parties  under- 

6  N.  H.  467  ;  Dickinson  v.  Hall,  14  Pick,  stood  the  deed  to  have  a  different  operation 

217;  Foss  v.  Richardson,   15   Gray,  305,  and  efiect  from  that  which  really  belonged 

306  ;  Nash  v.  Lull,  102  Mass.  60 ;   Howe  to  it.     Hoar  J.  in  Eoss  v.  Richardson,  15 

V.  Richards,  102  Mass.  64,  note.]  Gray,  306.] 

(7c)  Tccd  u.  Blandford,  2  Y.  &  J.  278.  (/)  Molton  o.  Camronx,  2   Exch.  487, 

[If  a  man  contracts  for  the  purchase  of  a  495  ;  S.  C.  in  error,  4  Exch.  17  ;  Davis  v. 

piece  of  land,   and  a  deed  of  a  different  Bryan,  6  B.  &  C.  651. 

piece  of  land  is  sent  to  him,  he  need  not  (m)   Payne    u.  Whale,    7    East,    274; 

receive  it.     But  if  he  does  receive  it,  and  [Moyer  v.  Shoemaker,  5  Barb.  319;  Ray- 

the  deed  takes  effect  by  a  complete  delivery,  mond  v.  Bearnard,  12  John.  275;   Gillet 
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So,  if  an  annuity  be  set  aside  at  the  instance  of  the  grantor,  for 
non-compliance  with  the  statute  as  to  the  memorial,  &c.,    ^, 

,  '^  .  ...  ■  n        When  it  lies 

the  grantee  may  in  general  maintam  an  action  for  bygi'anteeof 
money  had  and  received,  to  recover  back  the  purchase- 
money  or  price,  (w)  And  even  if  the  annuity  has  not  been  actu- 
ally set  aside,  the  grantee  has  this  remedy,  if  the  grantor  has  com- 
municated to  the  grantee  that  the  memorial  is  defective,  and  has, 
on  that  ground,  treated  for  a  compromise  ;  although  the  grantee 
neither  demands  payment  of  the  arrears,  nor  tenders  new  securi- 
ties, nor  delivers  up  the  old  ones,  nor  takes  any  active  measures  to 
set  aside  the  securities  before  he  sues,  (o)  But  it  seems  that  if  the 
grant  of  the  annuity  has  not  been  set  aside  by  the  court,  the  con- 
sideration money  is  not  recoverable,  even  although  the  memorial 
be  defective  ;  unless  the  grantee  prove  that  the  grantor  has  refused 
to  continue  the  payment  of  the  annuity ;  or,  upon  request  so  to  do, 
has  declined  to  execute  valid  securities,  (jp)  And,  in  such  a  case, 
there  must  be  clear  proof  of  the  election  of  the  grantor,  to  avail 
himself  of  the  defect  in  the  memorial,  and  to  treat  the  annuity  as 
void.  (jj[) 

But  in  these  cases  the  defendant,  though  liable  to  the  action,  is 
entitled  to  deduct  from  the  purchase-money  the  payments  made  by 
him  under  the  annuity  deed,  (r) 

So  where  a  policy  of  insurance  is  avoided,  on  the  ground  of  the 
misrepresentation  or  concealment  by  the  assured  of  a  or  to  recover 
material  fact,  and  the   assured   has   not  been  guilty  of  premiums 

...  paid  on  pol- 

fraud ;  he  is  entitled  to  recover  in  this  action  all  pre-   icy  of  insur- 
miums  which  he  has  paid  under  the  policy,  (s) 

Where  a  scheme  for  establishing  a  tontine  was  put  forth,  stating 

V.   Maynard,   5   John.   85  ;    Peay   o.   De  (o)  Waters  v.  Mansell,  3  Taunt.  56. 

Camp,  15   Serg.  &  R.  227 ;  Danforth  v.  (p)  Weddell  v.  Lynam,  1   Esp.  309  ;  S. 

Dewey,  3  N.  H.  79 ;   Davis  v.  Marsten,  5  C.  nom.  Widdle   v.  Lynam,  Peake  Add. 

Mass.  199  ;  Bradford  v.  Manly,  13  Mass.  Ca.  30.    And  it  appears  to  be  unnecessary 

139.     See  Sims  v.  Hutcliins,  8  Sm.  &  M.  in  such  a  case  to  tender  back  the  old 

318;  White  v.  Wood,  15  Ala.  358.J  deeds. 

(«)  Show  V.  Webb,  1  T.  R.  732;  Scur-  (q)  Cowper  v.  Godmond,  9  Bing.  748; 

field  V.  Gowland,  6  East,  241  ;  per  Hoi-  recognized  in  Churchill  v.  Bertrand,  3  Q. 

royd  J.  Davis  v.  Bryan,  6  B.  &   C.  651,  B.  568,  573. 

656.     [If  money  is  advanced  on   a  con-  (r)  Hicks  v.  Hicks,  3  East,  12  ;  Widdle 

tract,  which  is  invalid  by  reason  of  an  in-  v.  Lynam,  mpra;   Hills  v.  Hills,  4  Esp. 

formality,  it  may  be  recovered  back.  Bois-  196  ;  Byne  v.  Vivian,  5  Ves.  jun.  608. 

gerard  v.  New  York  Banking  Co.  2  Sandf.  (s)  Per  Parke  B.  Anderson  v.  Thornton, 

Ch.  23.]  8  Exch.  425,  428. 
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that  the  money  subscribed  was  to  be  laid  out  at  interest ;  and  — 
after  some  subscriptions  had  been  paid  to  the  directors 

By  allottees 

of  shares,  in  whom  the  management  of  the  concern  was  vested, 
but  before  any  part  of  the  money  was  laid  out  at  inter- 
est —  the  directors  resolved  to  abandon  the  project ;  it  was  held, 
that  each  subscriber  might,  in  an  action  for  money  had  and  re- 
ceived, recover  the  whole  of  the  money  advanced  by  him,  without 
any  deduction  of  any  part  towards  the  payment  of  the  expenses 
incurred.  (^) 

So,  the  allottee  of  shares  in  a  projected  railway  company  may, 
on  the  scheme  being  abandoned,  recover  from  one  who  was  an  act- 
ing member  of  the  managing  committee,  the  deposits  paid  by  him 
in  respect  of  such  shares,  (m) 

And  the  same  rule  applies  to  the  case  of  a  subscriber  to  an  abor- 
tive company,  the  object  of  which  was  the  working  of  a  mine  on 
the  cost-book  principle,  (a;) 

But  an  allottee  of  shares  in  a  projected  railway  company,  who 
has  executed  the  "  parliamentary  contract "  and  the  "  subscribers' 
agreement,"  cannot  recover  back  his  deposits,  on  the  project  being 
abandoned,  (y)  Nor  can  he  do  so  if,  although  he  has  not  executed 
these  instruments,  he  has  received  scrip  certificates  stathig,  "  that 
the  '  subscribers'  agreement '  and  '  parliamentary  contract '  had 
been  signed  by  the  person  to  whom  the  certificate  was  issued  ;  "  (a) 
nor  if  all  the  money  paid  as  deposits  on  the  shares  allotted,  has  been 
spent  in  accordance  with  the  terms  on  which  the  allotments  were 
made  ;  (a)  provided  the  terms  in  question  were  such  as  the  direct- 
ors had,  by  law,  power  to  impose.  (5) 

Where,  however,  shares  were  allotted  on  the  terms  that,  "  in  the 
event  of  the  act  not  being  obtained,  the  directors  undertook  to  re- 

(t)  Nockells  V.  Crosby,  3  B.  &  C.  8U  woode,   15    M.   &   W.    501  ;    Chaplin  v. 

See  Lloyd  v.  Sandilands,  Gow,  13.     [See  Clarke,  4   Exch.   403  ;    Watson  v.  Earl 

Carter  v.  Carter,  14  Pick.  424;  Wharton  Charlemont,  12   Q.  B.  856,  870;  Ward  ti. 

V.   Hudson,   3    Rawle,   391 ;    Murray   v.  Lord  Londesborough,  12  C.  B.  252. 

Richards,   1    Wend.  58.     The  action  for  (x)  Johnson  v.  Goslett,  18  C.  B.  728; 

money  had  and  received,  lies  where  money  S.  C.  (in  Cam.  Scac),  3  C.  B.  N.  S.  569. 

has  been  delivered  to  one  to  be  applied  to  {y  ]  Garwood    u.  Ede,  1    Exch.  264 ; 

a  particular  purpose,  and  he  has  neglected  Watts  v.  Salter,  10  C.  B.  477. 

or  refused  so  to  apply  it.     Strong  v.  Bliss,  (z)  Clements  v.  Todd,  1  Exch.  268. 

6  Met.  395,  per  Shaw  C.  J. ;  Wales  v.  (a)  Jones  v.  Harrison,  2  Exch.  52  ;  Wil- 

Wetmore,  3  Day,  252.]  ley  i;.  Parratt,  3  Exch.  211. 

(«)  Moore  v.  Garwood,  4  Exch.  681  ;  {b)  Ashpitel  v.  Sercombe,  5  Exch.  147. 
19  L.  J.  Exch.  15;  WaUtab  v.  Spottis- 
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turn  the  whole  of  the  deposits,  without  deduction ; "  it  was  held 
that,  on  the  scheme  being  abandoned,  an  allottee  might  recover  his 
deposits,  although  he  had  executed  the  "  parliamentary  contract " 
and  the  "  subscribers'  agreement."  (c) 

And  where  an  allottee  of  shares  in  a  projected  railway  company, 
had  been  induced  to  execute  the  "  parliamentary  contract "  and 
"  subscribers'  agreement,"  by  fraudulent  misrepresentations  on  the 
part  of  the  promoters  thereof;  he  was  held  to  be  entitled,  on  the 
project  being  abandoned,  to  recover  the  amount  of  his  deposits, 
notwithstanding  his  having  executed  those  instruments,  (di) 

So,  if  one  man  sell  shares  to  another  in  a  projected  joint  stock 
company,  and  the  project  is  afterwards  abandoned  ;  the  buyer  of 
such  shares  may  recover  the  purchase-money  from  the  seller,  in  an 
action  for  money  had  and  received,  although  the  seller  was  not  the 
original  holder  of  such  shares,  (e) 

And  where  money  was  paid  for  the  purchase  of  shares  in  a  joint 
stock  company,  and  a  transfer  was  executed  by  the  seller,  to  which 
the  directors  of  the  company  refused  to  give  their  assent,  the  money 
so  paid  was  held  to  be  recoverable  from  the  seller,  in  this  form  of 
action.  (/) 

So,  if    conduct-money  be   paid  to  a  witness  at  the  time  he  is 
served  with  a  subpoena  ;   and,   in  consequence   of  the 
cause  being  settled,  the  trial  does  not  take  place,  and  the 
witness  incurs  no  expense,  and  does  no  act  under  the  subpoena ;  the 
money  so  paid  to  him  may  be  recovered  back,  in  an  action  for 
money  had  and  received,  (^r) 

So  this  action  lies  to  recover  back  a  sum  of  money  paid  for  the 
future  maintenance  of  a  bastard  child,  if  the  child  die  before  any 
expense  is  incurred  ;  or  a  sum  of  money  paid  to  parish  officers, 
contrary  to  the  statute,  for  supporting  such  child,  where  expenses 
equal  to  the  amount  have  not  been  incurred.  (Ji) 

(c)  Mowatt  V.  Lord  Londesborough  (in  the  stock  exchange  —  any  obligation  on 
error),  4  E.  &  B.  1 ;  S.  C.  in  Q.  B.  3  E.  ,  the  seller  of  the  shares,  to  obtain  the  con- 
&  B.  307.  sent  of  the  directors  to  the  transfer.  Stray 

(d)  "Wontner  v.  Shairp,  4  C.  B.  404 ;  v.  Russell,  1  E.  &  E.  888. 

and  see  Watts  v.  Salter,  10  C.  B.  477,  (g)  Martin  v.  Andrews,  7  E.  &  B.  1. 

513 ;  Jarrett  v.  Kennedy,  6  C.  B.  319.  (A)  Chappel  v.  Poles,  2  M.  &  W.  867 ; 

(e)  Kempson  v.  Saunders,  4  Bing.  5.  Clark  v.  Johnson,  3  Bing.  424 ;   semble, 
(/)  Wilkinson  u.  Lloyd,  7  Q.  B.  27.  that  the  whole  sum  so  paid  might  be  re- 

But  this  case  has  been  held  not  to  apply  covered  in  this  action,  the  contract  being 

where  shares  are  bought  by  a  broker,  for  a  illegal  and  void.    Chappel  v.  Poles,  2  M. 

purchaser,  on  the  London  Stock  Exchange,  &  W.  867. 
there  not  being  —  according  to  the  usage  of 


928  SUBJECT-MATTER   OF   CONTRACTS. 

A.  was  indebted  to  B.  in  a  sum  of  868Z.,  for  which  he  was  ar- 
rested. C,  who  was  clerk  to  B.'s  attorney,  directed  him  to  be  dis- 
charged on  paying  700Z.  only  ;  B.  threatened  to  complain  to  C.'s 
employers ;  to  prevent  which  C.  advanced  100?.  ;  and  B.  agreed 
that  it  should  be  repaid  whenever  the  balance  of  168Z.  should  be 
recovered  from  A.  After  the  death  of  B.  and  C.  the  balance  was 
recovered ;  and  it  was  held,  that  the  representatives  of  C.  might 
recover  the  1001.  from  the  representatives  of  B.,  on  the  count  for 
money  had  and  received,  (i) 

But  the  mere  fact  of  one  party  having  paid  money  to  another, 
r,       ■  under  a  contract  which  he  cannot  enforce  against  the 

Oases  in  ° 

which  money    latter,  because  of  its  non-compliance  with  the  provisions 

IS  not  recor-  .  .  , 

erable  on         of  the  Statute  of  frauds,  will  not  entitle  the  party  who 
has  paid  such  money,  to  recover  the  same  as  on  a  fail- 
ure of  consideration  :  for,  in  such  a  case,  the  contract  is  not  void, 
but  there  is  merely  a  deficiency  in  the  evidence  thereof.  (A) 

And  a  party  who  enters  and  runs  in  a  race  an  unqualified  horse, 
is  not  entitled  to  recover  back  the  subscription  paid  by  him,  as  upon 
a  failure  of  consideration.  (Z) 

9.  The  count  for  money  had  and  received  is  also  maintainable, 
Money  paid  for  the  recovery  of  money  paid  under  a  mistake  on  the 
by  mistake.     ^^^,^  ^f  ^-^^  payer,  of  a  material  fact ;  (ni)  that  is,  of  a 

(t)  Platts  V.  Lean,  3  C.  &  P.  561.  son,  1  T.  E.  285,  287  ;   [Potter  v.  Byerett, 

(k)  Sweet  V.  Lee,  3  M.  &  G.  452  ;   4  2  Hall,  252  ;  Dickens  v.  Jones,  6  Yerger, 

Scott  N.  E.  77,90;    [Leroux  i;.  Brown,  483;    Burr    u.    Veeder,    3    Wend.    412; 

12  C.  B.  801.     Money  paid  on  a  contract  Franklin     r.    Eaymond,    3    Wend.    69  ; 

invalid  by   the  statute  of  frauds,   can  be  Mowatt  v.  Wright,  1  Wend.  355  ;  Sprague 

recovered  by  the  party  who  paid  it,  only  v.  Birdsall,  2  Cowen,  419;  Utica  Banks), 

on  a  refusal  of  a  specific  performance  of  Van    Geison,   18   John.  485;    Tinslar   u. 

his  contract,  by  the  party  receiving    the  May,    8  Wend.    561  ;    Pearson   v.   Lord, 

money;   Beaman  o.  Buck,   9  Sm.  &  M.  6  Mass.  81  ;    Garland  v.   Salem  Bank,   9 

207  ;  Cobb  v.  Hall,  29  Vt.  510  ;  Collier  r.  Mass.  408  ;  Bond  v.  Hayes,  12  Mass.  36  ; 

Coates,  17Barb.471;  Coughlinr.  Knowles,  Lazell  u.  Miller,  15  Mass.  208  ;  Norton  i'. 

7  Met.   57;    Abbott  u.  Draper,  4  Denio,  Marden,  15  Maine,  45  ;  Thomas  !■.  Brady, 

51 ;  or  an  inability  on  his  part  to  perform  10  Barr,  164;  Wilson  v.  Sergeant,  12  Ala. 

it,  or  a  mutual  abandonment  of  the  con-  778;  Goddard  u.  Merchants' Bank,  2  Sandf 

tract.    Sims  v.  Plutchins,  8  Sm.  &  M.  328 ;  (S.  C.)  247  ;  West  v.  Houston,  4  Earring. 

Battle  V.  Eochester  City  Bank,  5   Barb.  170;  Bank  of  Commerce  v.  Union  Bank, 

414  ;  Thompson  v.  Gould,  20  Pick.  134.]  3  Comst.  230.     Money  paid  by  one  p.arty 

(I)  Goldsmith  v.  Martin,  4  M.  &  G.  5 ;  to  another,  through  a  mutual  mistake  of 

4  Scott  N.  E.  620 ;   Wellar  v.  Deakins,  2  facts,  in  respect  to  which  both  were  equally 

C.  &  P.  618.  bound  to  inquire,  may  be  recovered  back. 

(m)  Per  Lord  Mansfield,  Bize  v.  Dicka-  City  Bank  v.  Bank  of  Albany,  1  Hill,  287. 
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fact  which,  in  the  absence  of  mistake,  would  have  made  the  person 
paying  liable  to  pay  the  money,  (n) 

Thus,  where  the  plaintiff  was  surety  in  a  bond  given  by  A.  to 
the  defendants,  the  guardians  of  a  union,  conditioned  for  the  ac- 
counting to  them  of  moneys  received  by  A.  as  treasurer  of  the 
union  ;  and  certain  moneys  were,  by  the  authority  of  the  defend- 
ants, paid  into  a  bank  in  which  A.  was  partner,  to  the  account  of 
the  defendants  ;  and,  the  bank  having  stopped  payment,  the  plain- 
tiff was  called  upon  by  the  defendants  to  pay,  and  did  pay,  the 
moneys  in  question,  as  surety ;  it  was  held  that  the  plaintiff,  hav- 
ing paid  the  same  in  ignorance  of  the  fact  that  these  moneys  had 
never  been,  either  actually  or  constructively,  received  by  A.  alone, 
might  recover  against  the  defendants  in  this  action,  (o) 


See  Wheadon  v.  Olds,  20  Wend.  174; 
.Martin  v.  McCormick,  4  Selden  (N.  Y.), 
331.  If  a  guardian  sell  the  lands  of  his 
ward  under  a  license  of  court,  without 
taking  the  oath  and  giving  the  bonds  as 
required  by  law,  it  seems  that  the  pur- 
chaser, after  having  paid  a  part  of  the  con- 
sideration, may  refuse  to  take  a  deed,  and 
may  recover  back  the  money  paid  by  him. 
Williams  u.  Eeed,  5  Pick.  480.  Uncer- 
tainty of  the  parties  about  a  fact,  which  is 
afterwards  made  certain,  does  not  defeat  a 
compromise  of  the  suit,  and  give  a  right 
to  recover  back  the  money  paid  in  pursu- 
ance of  it,  though,  if  the  fact  had  been 
known  at  the  time  of  the  compromise,  it 
would  not  have  been  made.  Mowatt  u. 
Wright,  1  Wend.  433.  If  a  purchaser  of 
goods  gives  a  negotiable  note  for  the  price, 
and  he  afterwards  discovers  that  the  goods 
were  overcharged,  or  that  too  large  a  sum 
is  included  in  the  note  by  mistake,  he  will 
immediately,  before  paying  the  note,  have 
a  right  of  action  against  the  vendor  to  re- 
cover back  the  amount  thus  overpaid;  and 
although  the  mistake  might  be  corrected 
in  an  action  on  the  note  by  the  original 
promisee,  yet  if  the  promisor  pay  the 
whole,  even  after  he  has  discovered  ,the 
mistake,  this  will  not  defeat  his  right  of 
action.  Whitcomb  v.  Williams,  4  Pick. 
228;  Gooding  v.  Morgan,  37  Maine,  419. 
Where  an  administrator,  supposing  an 
estate  solvent,  pays  a  creditor  of  the  estate 


more  than  his  distributive  share,  upon  final 
settlement,  the  administrator  may,  in  his 
individual  character,  recover  back  the  ex-  ■ 
cess  in  an  action  for  money  had  and  re- 
ceived. Rogers  v.  Weaver,  5  Ham.  536 ; 
Walker  v.  Hill,  17  Mass.  380.  But  if  an 
executor,  under  a  belief  that  the  estate  is 
solvent,  request  a  person  to  procure  a  note 
given  by  the  testator,  which  is  accordingly 
procured  by  paying  the  full  amount  due 
upon  it,  and  the  estate  afterward  prove  to 
be  insolvent,  the  executor  can  maintain  no 
action  against  the  person  thus  procuring 
the  note  to  recover  back  the  difference  be- 
tween the  sum  paid  for  it,  and  the  dividend 
decreed  upon  it.  Austin  v,  Henshaw,  7 
Pick.  46.  See  Rose  v.  Shore,  1  Call,  540 ; 
Tybout  V.  Thompson,  2  Browne,  27 ;  Eagle 
Bank  v.  Smith,  5  Conn.  71 ;  Smith  v. 
Seaton,  Minor,  77  ;  Ashe  v.  Livingston,  2 
Bay,  80.  So,  where  A.,  under  a  false  im- 
pression that  he  owes  money  to  B.,  pays  it 
by  arrangement  to  C,  a  creditor  of  B., 
who  receives  it  in  good  faith ;  A.  cannot 
recover  it  back  from  C,  who,  in  conse- 
quence of  such  payment,  may  have  lost  or 
waived  his  remedy  against  his  debtor,  B. 
Guild  V.  Baldridge,  2  Swan  (Tenn.),  295, 
per  McKinney  J.  arguendo.] 

[n]  Per  Bramwell  B.  Aiken  v.  Short,  1 
H.  &  N.  210,  215  ;  [Guild  v.  Baldbridge,  2 
Swan  (Tenn.),  295.] 

(o)  Mills  V.  Guardians  of  Alderbury 
Union,  3  Exch.  590. 
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So,  in  Milnes  v.  Duncan,  (jo)  it  appeared  that  a  bill  of  exchange 
had  been  drawn  in  Ireland,  upon  the  stamp  required  by  law,  which 
was  less  in  amount  than  the  stamp  required  for  such  a  bill  drawn 
in  England  ;  but  there  was  nothing  on  the  face  of  the  bill  to  show 
that  it  had  been  drawn  in  Ireland.  The  holder  in  England  neg- 
lected to  present  it  for  payment,  and  held  it  a  month  after  it  was 
due.  The  acceptor  having  become  bankrupt,  the  holder  applied 
for  payment  to  the  indorser,  who  had  transferred  it  to  him.  The 
latter  refused  to  pay  it,  alleging  that  the  holder  had  made  it  his 
own  by  his  laches.  The  holder  then  thi'eatened  to  sue  him,  alleg- 
ing that  the  bill  was  void,  on  the  ground  that  it  was  drawn  on  an 
improper  stamp.  The  indorser  inspected  the  bill,  and  finding  that 
the  stamp  was  not  that  required  for  a  bill  of  the  same  amount 
drawn  in  England,  but  ignorant  of  the  fact  that  it  had  been  drawn 
in  Ireland,  paid  the  amount  to  the  holder  ;  and  it  was  held  that, 
this  money  having  been  paid  in  ignorance  of  the  fact,  it  might  be 
recovered  back  in  an  action  for  money  had  and  received. 

And,  in  the  above  case,  Bayley  J.  said,  "  If  a  party  pay  money 
Although  under  a  mistake  of  the  real  facts,  and  no  laches  is  im- 
of'knowf-"^  putable  to  him,  in  respect  of  his  omitting  to  avail  him- 
edge.  self  of  the  means  of  knowledge  within  his  power,  he 

may  recover  back  such  money." 

But  the  rule  on  this  subject  has  ceased  to  be  thus  limited  ;  it 
being  now  held,  that  the  possession  of  the  means  of  knowledge  by 
the  party  who  paid  the  money,  can  be  regarded  only  as  aifording  a 
strong  observation  to  the  jury,  to  induce  them  to  believe  that  he 
had  actual  knowledge  of  the  circumstances  ;  but  that  there  is  no 
conclusive  rule  of  law,  that  because  a  party  has  the  means  of 
knowledge  he  has  the  knowledge  itself.  (5) 

And,  accordingly,  where  it  appears  that  money  has  been  paid  by 
the  plaintiff  to  the  defendant,  under  a  bond  fide  forgetfulness  of  facts 
which  disentitled  the  latter  to  receive  it,  such  money  may  be  re- 
covered back  in  an  action  for  money  had  and  received,  (r) 

(p)  6  B.  &  C.  671.  Wheadon  v.  Olds,  20  Wend.  174.     But 

(5)  Per  Tindal  C.  J.  Bell  v.  Gardiner,  4  see  Norton  v.  Marden,  15  Maine,  45  ;  Met- 

M.   &  G.    11,  24;  and   see   Townsend  v.  calf  J.  in  Benson  u.  Monroe,  7  Gush.  132 

Crowdy,   8   0.  B.  N.  S.  477 ;  [McKinney  West  v.  Houston,  4  Barring.  170  ;  Peter- 

J.  in  Guild  V.  Baldridge,  2  Swan  (Tenn.),  borough    u.   Lancaster,    14    N.    H.   382 

295;  Ashurst  J.  in   Chatfield  v.  Paxton,  Gooding  v.  Morgan,  37  Maine,  419.] 

2   East,   471,   note  ;    Waite    v.   Leggett,  (r)  Kelly  v.  Solari,  9  M.  &  W.  54,  55 

8  Cowen,  195  ;  Boyer  v.  Pack,  2  Denio,  Lucas  v.  Worswick,  1  Moo.  &  Rob.  293. 
107  ;  Rutherford  v.  Mclvon,  21  Ala.  750 ; 
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And    it   appears  that   the   same  rules  apply,   where   money  is 
allowed  in  account  under  a  mistake  as  to  a  material 
fact,  (s) 

So  a  person  who,  without  knowledge  of  the  forgery, 
discounts  a,  forged  navy  bill,  bank  note,  bill  of  exchange, 
or  promissory  note,  for  another,  may  recover  back  the 


Money 
allowed  in 
account. 


Action  by 
party  who 
pays  or  dis- 

money,  as  paid  by  mistake  ;  for,  in  such  case,  there  is  a  forged  bill, 
failure  of  the  consideration.  (()  So,  where  the  plaintiffs, 
who  were  bill-brokers,  discounted  for  the  defendant  a  bill  of  ex- 
change, which  the  latter  did  not  indorse  ;  and  the  signatures  of 
the  drawer  and  acceptor,  the  latter  of  whom  kept  an  account  with 
the  plaintiffs,  were  forged  :  it  was  held  that  the  defendant  was  liable 
to  refund  the  money,  and  that  the  fact  of  his  having  paid  over  the 
amount  to  the  indorsee,  for  whom  he  was  broker,  did  not  exonerate 
him.  (m)  And  if  a  banker  by  mistake  take  up  and  pay  a  dishonored 
bill,  for  the  honor  of  a  customer  whose  name  is  forged  (such  bill 
having  been  presented  to  him  as  bearing  the  genuine  indorsement 
of  the  customer),  and  the  banker  discover  and  give  notice  of  the 
forgery  to  the  former  holder,  so  as  to  enable  him  to  give  due  notice 
of  non-payment  to  the  prior  parties  :  it  seems  that  the  money  so 


(s)  Per  Best  C.  J.  Bramston  v.  Robins, 
4  Bing.  II,  15  ;  and  see  Shaw  v.  Picton, 4 
B.  &  C.  715  ;  Skyring  v.  Greenwood,  lb. 
281  ;  Shaw  v.  Dartnell,  6  B.  &  C.  56  ; 
Gingell  v.  Purkins,  4  Exch.  720.  But  see 
Lee  V.  Merrett,  8  Q.  B.  820. 

(()  Jones  V.  Ryde,  5  Taunt.  588  ;  Gur- 
ney  v.  Womersley,  4  E.  &  B.  133 ;  and 
see  Timmins  v.  Gibbins,  18  Q.  B.  722  ; 
Woodland  v.  Fear,  7  E.  &  B.  519;  [Mer- 
riam  o.  Wolcott,  3  Allen,  258,  and  cases 
cited;  Cabot  Bank  i^.  Morton,  4  Gray, 
156,  158;  Baxter  u.  Duren,  29  Maine, 
434.  Where  payment  of  a  note  is  made 
in  counterfeit  bank  bills,  the  person  making 
payment  being  innocent,  the  payee  may  re- 
cover of  him  the  amount  of  such  bills  in 
an  action  for  money  had  and  received. 
Young  V.  Adams,  6  Mass.  182 ;  S.  P. 
Mudd  o.  Reeves,  2  Har.  &  J.  368 ;  Har- 
graveii,  Dasenbury,  2  Hawks,  326  ;  Markle 
o.  Hatfield,  2  John.  455  ;  Keene  v.  Thomp- 
son, 4  Gill  &  J.  463.  But  the  one  who 
has  received  such  counterfeit  bills  or  notes 
in  payment  of  his  debt,  must  return  or 


offer  to  return  them  in  a  reasonable  time, 
or  he  will  forfeit  his  right  to  recover  the 
amount  of  them  from  the  payer.  Salem 
Bank  v.  Gloucester  Bank,  17  Mass.  1 ; 
Gloucester  Bank  v.  Salem  Bank,  17  Mass. 
33  ;  Raymond  v.  Baar,  13  Serg.  &  R.  318  ; 
Pindall  v.  North  W.  Bank,  7  Leigh,  617  ; 
Sims  V.  Clark,  11  111.  137.  A  person  who 
has  been  paid  a  demand  in  depreciated 
bank  notes,  may  obtain  redress  in  this 
form  of  action.  Bank  of  Missouri  v. 
Benoist,  10  Missou.  519.  So,  where  a  note 
with  a  forged  indorsement,  was  sold  by  the 
defendant  to  the  plaintiff,  neither  party 
knowing  that  the  indorsement  was  forged, 
and  the  plaintiff,  on  discovering  the  fact  of 
the  forgery,  offered  to  return  the  note  to 
the  defendant,  and  demanded  the  money 
paid  for  it,  which  the  defendant  refused  to 
repay ;  it  was  held,  that  the  plaintiff  was 
entitled  to  recover  the  same  in  an  action 
for  money  had  and  received.  Terry  v. 
Bissell,  26  Conn.  23.] 

(u)  Fuller  V.  Smith,  R.  &  M.  49. 
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paid  is  recoverable  by  the  banker,  from  the  party  to  whom  he  paid 
it.  (a;) 

But  bankers  who  pay  to  a  iond  fide  holder,  a  forged  acceptance 
of  a  customer,  made  payable  at  their  house,  and  who  do  not  dis- 
cover and  give  notice  of  the  forgery  until  it  is  too  late  for  the 
holder  to  give  notice  of  non-payment,  cannot  recover  back  the 
amount  from  him.  (y)  And  where  a  bill  purporting  to  have  been 
accepted  by  A.,  was  presented  for  payment  to  his  bankers  on  the 
day  when  it  became  due,  and  the  latter,  believing  it  to  be  the 
genuine  acceptance  of  A.,  paid  the  amount ;  but  on  the  following 
day,  having  discovered  that  the  acceptance  was  a  forgery,  they 
gave  notice  of  that  fact  to  the  party  to  whom  they  had  paid  the 
bill,  and  requii'ed  him  to  return  the  money  ;  it  was  held,  that  the 
holder  of  the  bill  was  entitled  to  know  on  the  day  when  it  became 
due,  whether  it  was  honored  or  dishonored  ;  and  that,  no  notice  of 
the  forgerv  liaving  been  given  on  the  day  the  bill  became  due,  the 
parties  who  had  paid  the  money  were  not  entitled  to  recover,  (a) 

But  if  the  drawee  of  a  bill  accept  it,  under  a  mistaken  notion 
that  it  is  drawn  by  his  creditor  ;  he  cannot  —  on  its  appearing  that 
the  drawer's  name  was  a  forgery  —  recover  tlie  amount  from  a  bond 
fide  liolder  to  whom  he  has  paid  it ;  because  it  was  incumbent  on 
him  to  be  satisfied  that  the  bill  was  in  the  drawee's  hand,  before  he 
accepted  or  paid  it.  (a) 

In  general,  a  banker  who  pays  a  foi'ged  check  which  purports 
to  be  the  check  of  a  customer,  must  bear  the  loss  ;  (5)  and  we 
have  seen  that,  if  a  banker  pay  a  check  whicli  has  been  improp- 
erly altered  by  a  third  person  as  to  the  amount,  he  has  no  claim 
against  the  customer  who  drew  it,  except  for  the  original  sum, 
unless  the  forgery  was  caused  or  facilitated  by  some  negligence  on 
the  part  of  the  customer,  (c)     But  where  the  defendant,  knowing 

(x)  Wilkinson   u.  Johnston,  3  B.  &  C.  S.  C.  1  Binn.  27.     When  a  payment  is 

428.  made  bona  fide  to  a  bank  in  notes  purport- 

[y)   Smith  v.  Mercer,  6  Taunt.  76  ;  Wil-  ing  to  be  its  own,  and  tliey  are  received  as 

kinson  u.  Johnston,  3  B.  &  C.  428,  435,  cash,  but  afterwards   are  discovered  to  be 

437.  forged,  the  bank  cannot  maintain  an  action 

(z)  Cocks  V.  Masterman,  9  B.  &  C.  905.  against  the  payer  for  the  amount.     Bank 

(a)  Price  v.  Neal,  3  Burr.  1354,  1357  ;  of  United  States  o.  Bank  of  Georgia,  10 

S.  C.  1  Bl.  390;  Barber  v.  Gingell,  3  Esp.  Wheat.  333  ;  Gloucester  Bank  v.  Salem 

60  ;  per  Abbott  C.  J.  Wilkinson  v.  John-  Bank,  17  Mass.  33.] 
ston,  3  B.  &  C.  428,  434.  (c)  Hall  v.  Fuller,  5  B.  &  C.  740  ;  Malt- 

(6)   Hall   V.   Fuller,    5   B.    &   C.    750  ;  by  v.  Carstairs,  7  B.  &  C.  735 ;  Young  v. 

Young  V.  Grote,  4  Bing.  253.     [See  Levy  Grote,  4  Bing.  253. 
V.  Bank  of  the  United  States,  4  Dall.  234 ; 
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a  check  to  be  post-dated,  and  that  the  drawers  were  insolvent,  pre- 
sented it  for  payment  to  the  plaintiffs,  who  were  bankers,  and  who, 
without  knowledge  of  the  facts,  paid  the  amount,  although  they 
had  no  funds  of  the  drawers  in  their  hands  at  the  time,  but  only 
expected  some  in  the  course  of  the  day  ;  it  was  held,  that  they 
were  entitled  to  recover  from  the  defendant  the  amount  so  paid,  as 
money  had  and  received  to  their  use.  (c?) 

And  so,  if  a  sheriff  sell  goods  under  &  fieri  facias,  and  pay  over 
the  proceeds  to  the  execution  creditor,  in  ignorance  of 

By  sheriffs. 

an  act  of  bankruptcy  committed  by  the  defendant  in  the 
action  ;  and  the  sheriff  is  afterwards  compelled  to  pay  the  amount 
to  the  assignees  ;  he  may  recover  it  from  the  execution  creditor  as 
money  paid  in  ignorance  of  facts  ;  (e)  even  although  the  latter, 
after  repaying  the  money,  cannot  be  placed  in  statu  quo.  (/) 

It  is  said,  however,  that  to  entitle  a  party  to  recover  money  in 
this  form  of  action,  on  the  ground  that  it  was  paid  to  the    ,  ^. 

~  .  Action  will 

defendant  by  mistake,  notice  of  the  mistake  must  have  notiie,  with- 
been  given  to  the  defendant,  and  a  demand  made  of  the   notice  and 

y    X  demand. 

money,  {g) 

So,  if  a  party  voluntarily  pay  money,  which  the  law  would  not 
have    compelled   him    to  pay,  but  which  in  justice  he    voluntary 
ought  to  have  paid,  —  such  as  a  debt  barred  by  the  stat-  P''y'"e°t8. 
ute  of  limitations,  bankruptcy,  infancy,  or  the  like,  —  he  has  no 
remedy  to  recover  it  back,  (A)  even  although  the    demand  arose 
out  of  an  illegal  transaction,  (i) 

So,  if  a  party,  with  full  knowledge  of  the  facts,  voluntarily  pay 
a  demand  unjustly  made  on  him,  and  threatened  or  attempted  to 
be  enforced  by  bond  fide  legal  proceedings,  (Ic)  he  cannot  recover 

(d)  Martin  v.  Morgan,  3  Moore,  635 ;  repe'tition  n'est  pas  admise,  k  I'egard  des 
S.  C.  Gow,  123.  obligations  naturelles  qui   ont  ete  volon- 

(e)  Brydges  v.  Walford,  6  M.  &  S.  42 ;  tairement  acqnitt&s."  Code  Civil,  book 
and  see  Notley  v.  Buck,  8  B.  &  C.  160  ;  3,  tit.  3,  art.  1235. 

Crowder  v.  Long,  lb.  598.  {i)    Dawson    v.   Remnant,   6   Esp.   25, 

(/)   Standishi).  Eoss,  3Exch.  527,  534.  26,  note;   Brisbane  v.  D  acres,  5   Taunt. 

(g)  Per  Martin  andBramwell  BB.  Free-  143  ;  [Boutelle  v.  Melendy,  19  N.  H.  196.] 

man  w.  JeflFries,  L.  R.  4  Exch.   189,  199,  (k)  See  per  Patteson  and  Coleridge  JJ. 

200.  Duke  de   Cadaval  v.  Collins,  4  A.  &  E. 

(h)  Bize   V.    Dickason,    1    T.   R.   286 ;  856,  866,  867.     [See  Benson  v.  Monroe,  7 

Farmer  v.   Arundel,  2  Bl.  825  ;  2  Burr.  Cush.  125.     Ignorantia  legis  non  excusat,  is 

1012;  Bui.  N.  P.  132  ;  Munt  v.  Stokes,  4  the  maxim  on  which,  in   the  opinion   of 

T.  R.  561 ;  [Boutelle  v.  Melendy,  19  N.  H.  some  learned  judges,  seems  to  be  founded 

196;     Hubbard    c.    Hickman,    4    Bush,  the  rule,  that  a  man  who  pays  money  upon 

(Ky.),  204.]     So  by  the  French  law  :  "La  an  illegal  or  unjust   demand,  with  a  full 

VOL.  II.  10 
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the  amount  as  money  paid  by  compulsion,  although,  at  the  time,  he 
protested  against  his  responsibility.  (J)  Where,  therefore,  the 
plaintiff  was  about  to  compound  with  his  creditors,  and  the  defend- 
ant, who  was  a  creditor,  refused  to  sign  the  composition  deed  un- 
less he  was  paid  in  full ;  whereupon  the  plaintiff  gave  a  bill  to  the 
defendant's  agent,  for  the  difference  between  the  amount  of  the 
composition  and  the  full  amount  of  the  debt,  and  subsequently  paid 
the  same  ;  it  was  held,  that  the  plaintiff  could  not  recover  the 
amount  so  paid,  inasmuch  as  the  payment  was  voluntary,  and  made 
with  full  knowledge  of  the  facts  ;  and  that  it  made  no  difference 
that  the  sum  in  question  had  not  been  recovered  by  action,  (m) 
Money  paid  And  if  a  person  pay  money  under  a  mistake  as  to  the 
takers" to '^  Zaw,  or  as  to  the  legal  effect  of  the  circumstances  under 
the  law.  which  it  is  paid,  he  cannot  recover  it  back,  (n)     Thus, 


knowledge  of  the  facts,  shall  not  be  allowed 
to  recover  it  back.  Every  man  is  presumed 
to  know  the  law.  Lord  EUenborough,  in 
Bilbie  v.  Lnmley,  2  East,  469  ;  BuUer  J. 
in  Lowry  v.  Bordieu,  Dougl.  467  ;  Broom's 
Legal  Maxims,  122;  Morton  J.  in  Haven 
V.  Eoster,  9  Pick.  129.] 

[l]  Brown  v.  M'Kinally,  I  Esp.  279 ; 
Knibbs  v.  Hall,  lb.  84  ;  Jeudwine  v.  Slade, 
2  lb.  572  ;  Oartwright  v.  Rowley,  lb.  723; 
Lothian  u.  Henderson,  3  B.  &  P.  520  ; 
Brisbane!).  Dacres,  5  Taunt.  147  ;  Graham 
,2).  Tate,  1  M.  &  S.  610  ;  Skyring  v.  Green- 
wood, 4  B.  &  C.  290;  per  Holroyd  J. 
Milner  v.  Duncan,  lb.  679  ;  [Fellows  v. 
School  District  in  Fayette,  39  Maine,  559  ; 
Smith  V.  Eeadfield,  27  Maine,  145  ;  Cun- 
ningham V.  Boston,  15  Gray,  468;  Benson 
V.  Monroe,  7  Cush.  125  ;  Gooding  v.  Mor. 
gan,  37  Maine,  419,  422  ;  Boston  u.  Pres- 
ton, 12  Pick.  13;  Lee  c.  Templeton,  13 
Gray,  476 ;  Barrett  v.  Cambridge,  10  Allen, 
48  ;  Wilde  v.  Baker,  14  Allen,  349  ;  Forbes 
V.  Appleton,  5  Cush.  115  ;  Cook  v.  Boston, 
9  Allen,  393.] 

(m)  Wilson  v.  Kay,  10  A.  &  E.  82 ;  and 
see  Viner  v.  Hawkins,  9  Exch.  266  ;  Gib- 
son u.  Bruce,  5  M.  &  G.  399,  404.  [Mr. 
Leake  states  the  proposition,  with  qualifi- 
cations, thus  :  "  If  a  mere  claim  is  made 
upon  a  person  without  any  legal  proceed- 
ing, and  he  pay  it  with  full  knowledge  of 
all  the  circumstances  of  the  claim  and 


without  any  compulsion  or  necessity,  al- 
though the  claim  was  unfounded,  and  he 
might  have  successfully  resisted  it,  such 
payment  is  held  to  be  voluntary,  and  can- 
not be  recovered  back."  Contr.  (Eng.  ed.) 
56.] 

(n)  Stevens  v.  Lynch,  12  East,  39  ;  per 
Holroyd  J.  East  India  Company  v.  Tritton, 

3  B.  &  C.  280,  290  ;  Piatt  v.  Bromage,  24 
L.  J.  Exch.  63;  [Norton  v.  Marden,  15 
Maine,  45 ;  Elliott  i.  Swartwout,  10 
Peters,  137  ;  Hill  t-.  Green,  4  Pick.  114 
Lee  V.  Stuart,  2  Leigh,  76 ;  Hosmer  C.  J, 
2  Conn.  673  ;  Wyman  v.  Farnsworth,  3 
Barb.  369  ;  Abell  v.  Douglass,  4  Denio,  305 
Fleetwood  v.  City  of  New  York,  2  Sandf. 
(S.  C.)  475;  Colwell  .,.  Peden,  3  Watts, 
327  ;  Hubbard  u.  Martin,  8  Yerger,  498 
Bean  «.  Jones,  8  N.  H.  149  ;  Silliman  v 
Wing,  7  Hill,  159;  Onondaga  v.  Briggs, 
2  Denio,  26  ;  Ege  v.  Koontz,  3  Barr,  109 ; 
Robinson  v.  Charleston,  2  Rich.  317;  Good- 
ing r.  Morgan,  37  Maine,  419  ;  Downs  v. 
Donnelly,  5  Ind.  (Porter)  496 ;  Dickens  v. 
.Jones,  6  Yerger,  483  ;  Clarke  v.  Dutcher, 
9  Cowen,  674  ;  Mowatt  v.  Wright,  1 
Wend.  355.  If  a  person  voluntarily  pays 
money  in  order  to  obtain  the  performance 
of  an  agreement  for  which  he  has  no  legal 
remedy,  he  cannot  recover  it  hack.  Hall 
u.  Shultz,  4  John.  240.     See  Vest  v.  Wier, 

4  Blackf.  135.  If  the  mistake  be  of  the 
law  of  another  country,  or  of  another  of 


MONEY  HAD  AND  RECEIVED.  936 

in  Bilbie  v.  Lumley,  (o)  —  which  was  an  action  by  an  under- 
writer, upon  a  policy  on  ship,  to  recover  back  money  he  liad  paid 
to  the  defendant,  as  for  a  loss  by  capture ;  it  appeared  that  a  ma- 
terial fact  had  been  concealed  from  the  underwriter,  and  that  such 
concealment  would  have  afforded  him  a  defence  ;  but  that  after  he 
had  been  apprised  of  the  concealment,  he  paid  the  money,  —  not 
being,  at  the  time,  aware  of  the  legal  effect  thereof;  and  it  was 
held,  that  he  could  not  recover  back  the  amount. 

And  the  case  of  Brisbane  v.  Dacres  (jo)  is  to  the  same  effect. 
There  the  captain  of  a  king's  ship  brought  home  in  her  public 
treasure,  upon  the  public  service,  and  treasure  belonging  to  private 
persons,  for  his  own  emolument ;  he  received  freight  for  both,  and 
paid  over  one  third  of  it,  according  to  a  usage  theretofore  estab- 
lished in  the  navy,  to  the  admiral  under  whose  command  he  sailed. 
He  afterwards  discovered,  however,  that  the  law  did  not  compel 
captains  to  pay  to  admirals  one  third  of  such  freight ;  and  he  there- 
upon brought  an  action  for  money  had  and  received,  to  recover  it 
back  from  the  admiral's  executrix  ;  and  it  was  iield  by  the  court,  — 
Chambre  J.  dissenting,  —  that  he  could  not  recover  back  the  pri- 
vate freight,  because  the  whole  of  that  transaction  was  illegal ;  nor 
the  public  freight,  becauste  he  had  paid  it  with  full  knowledge  of  the 
facts,  although  in  ignorance  of  the  law.  (jP) 

the  United  States,  the  money  paid  may  be  any  moral  duty  to  pay  it,  ought  to  be  re- 
recovered  back.  Haven  v.  J?oster,  9  Pick,  coverable  back.  Some  of  the  writers  on 
112.  For  ignorance  of  the  law  of  a  civil  law,  and  M.  Duesseau,  a  celebrated 
foreign  government  is  ignorance  of  fact ;  French  lawyer,  support  this  opinion.  [See, 
and,  in  this  respect,  the  laws  of  the  other  also,  Northrop  u.  Graves,  19  Conn.  548  ; 
states  of  the  Union  are  foreign  laws.  Culbreath  c/.  Culbreath,  7  Geo.  74  ;  Bize 
Haven  v.  Foster,  supra ;  Norton  v.  Harden,  v.  Dickason,  1  T.  R.  285 ;  United  States  v. 
15  Maine,  45.  Where  merchandise  was  Bartlett,  Davies,  9;  23  Amer.  Jur.  146, 
purchased  at  a  certain  price  per  pound,  371  ;  Morton  J.  in  Haven  a.  Foster,  9 
deducting  the  duties,  and  the  duties  were  Pick.  129,  and  in  Claflin  u.  Godfrey,  21 
by  mistake  calculated  higher  than  the  le-  Pick.  14.]  Pothier  admits  the  distinction, 
gal  rate,  it  was  held  that  the  rule  that  By  the  French  law  (Code  Civil,  liv.  3,  tit. 
money  paid  under  mistake  in  ignorance  of  4,  art.  1376, 1377),  "  celui  qui  re9oit  par 
the  law  could  not  be  recovered  back,  did  erreur  ou  sciemment,  ce  que  ne  lui  est  pas 
not  apply  to  the  case,  and  that  the  seller  dd,  s'oblige  h,  le  restituer  a  celui  qui  I'a 
could  recover  the  diiference.  Eenard  v.  indfiment  re9u.  Lorsqu'une  personne  qui, 
Fiedler,  3  Duer  (N.  Y.),  318.]  Sir  W.  D.  par  erreur,  se  croyait  debitrice,  a  requitte 
Evans,  in  his  edition  of  Pothier  (vol.  2,  une  dette,  elle  a  le  Tiroit  de  repetition  con- 
369-407),  denies  the  soundness  of  this  dis-  tre  le  creancier.'' 
tinction  (which  is  clearly  established  in  (o)  2  East,  469. 
the  Engli.sh  law),  and  contends  that  money  (p)  5  Taunt.  143. 
paid  under  a  mere  mistake  of  law  without  (pi)  [This  case  was  rested  by  Mansfield^ 
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And  so  if  a  tenant  voluntarily  pay  the  land  tax,  and  for  a  long 
period  afterwards  pay  his  rent  in  fnll,  without  claiming  any  deduc- 
tion on  account  of  the  payments  he  has  made,  as  he  might  have 
done,  he  cannot  afterwai'ds  recover  from  his  landlord  the  moneys  so 
paid,  (g) 

10.  There  are  also  cases  in  which  money  obtained  hj  fraud  is 
recoverable  in  an  action  for  money  had  and  received,  (r)  although 


C.  J.  very  much  upon  the  ground,  that, 
under  all  the  circumstances  it  was  not 
against  conscience  for  the  executrix  to 
retain  the  money.  Mansfield  C.  J.  in 
Brisbane  v.  Dacres,  supra.  This  is  noticed 
as  an  important  consideration  in  this  case 
by  Broom  Legal  Max.  122,  12.3,  and  by 
Smith,  in  note  to  Marriott  v.  Hampton,  2 
Smith  Lead.  Cas.  242,  244.  So  in  Fellows 
V.  School  District  in  Fayette,  39  Maine, 
559.  It  was  also  thrown  out  in  Brisbane 
u.  Dacres,  that  if  it  were  contra  cpqunm  et 
bonum,  that  the  defendant  should  ret.ain 
money  paid  to  him,  it  might  be  recovered 


action.  The  authorities  were  thoroughly 
examined  in  an  elaborate  opinion  given  by 
Church  C.  J.  and  he  considered  the  above 
result  in  accordance  with  the  principles  of 
the  common  law  and  Christian  morals.  A 
similar  decision  on  a  similar  state  of  facts 
was  made  in  Culbreath  o.  Culbreath,  7 
Geo.  74.  See  Sheldon  v.  School  Dist.  in 
Suffield,  24  Conn.  88.  In  Brisbane  u. 
Dacres,  Chambre  J.  said  ;  "  Suppose  an 
administrator  pays  money  per  capita  in 
misapplication  of  the  effects  of  the  intes- 
tate, shall  it  be  said  that  he  cannot  recover 
it  back  ? "     In  Johnson  ;;.  Johnson,  3  Bos. 


back,  though  paid  with  a  full  knowledge    &  Pul.  162,  169,  Lord  Alvanley  C.  J.  held 


of  all  the  facts.  The  case  of  Dew  v.  Par- 
sons, 2  B.  &  Aid.  563,  seems  to  rest  upon 
the  same  reason;  so  Watkins  u.  Otis,  2 
Pick.  88.  So  does  the  case  of  Northrop  v. 
Graves,  19  Conn.  548,  in  which  it  was 
held,  that  if  money  is  paid  by  one,  under 
mistake  of  his  rights  and  his  duty,  and 
which  he  was  under  no  legal  or  moral  ob- 


that  an  executor  could  not  sustain  an 
action  for  money  had  and  received  to  ob- 
tain repayment  of  a  legacy  paid  to  a  lega- 
tee under  a  mistake  in  reference  to  the 
assets.  See  Bize  v.  Dickason,  1  T.  E. 
285  ;  Chatfield  v.  Paxton,  cited  2  East, 
471,  note  (a)  ;  Tiffany  v.  Johnson,  27  Miss. 
(5  Cush.)   227  ;  United  States  v.  Bartlett, 


ligation  to  pay,  and  which  the  recipient  Davies,  9  ;  Holbrook  u.  Allen,  4  Florida, 
has  no  right  in  good  conscience  to  retain,  87.  In  Benson  v.  Monroe,  7  Cush.  125,  it 
it  may  be  recovered  back,  whether  such  was  clearly  contra  mquum  et  bonum  for  the 
mistake  be  one  of  fact  or  of  law.  In  this  defendant  to  retain  the  money,  but  that 
case.  A.,  the  executor  of  B.,  supposing  C,  case  turned  upon  an  application  of  the 
the  wife  of  D.,  to  be  entitled  under  the  general  rule,  that  money  paid  in  settle- 
will  of  B.  to  a  legacy  of  $500,  paid  that  mcnt  of  a  suit  cannot  be  recovered  back.] 
sum  out  of  B.'s  estate  to  C.  in  the  presence         [q)  Denby  v.  Moore,  1  B.  &   Aid.  123  ; 


of  D.  and  with  his  consent,  whereas  C. 
was  not  in  truth  entitled  to  such  .'.  legacy 
by  the  will  of  B.,  which  was  known  by  D, 
at  the  time  of  payment,  but  was  not  dis- 
covered to  A.  In  an  action  for  money  had 
and  received,  afterwards  brought  by  A. 
against  D.,  it  was  held,  that  the  money  was 


Spragg  V.  Hammond,  2  B.  &  B.  59. 

(j-)  See  Billing  v.  Ries,  Car.  &  M.  26. 
[See  Manuf.  &  Mech.  Bk.  o.  Gore,  15 
Mass.  75;  Dana  u.  Kimball,  17  Pick. 
545  ;  Wells  v.  "Waterhouse,  22  Maine,  131 ; 
Gloucester  Bank  v.  Salem  Bank,  17  Mass. 
33.     And  where  a  note  is  given  by  the 


ill  effect  received  by  D.,  that  he  had  no  party  fraudulently  procuring  the  money, 
moral  orconscientious  right  toretain  it,and  the  party  defrauded  may  recover  in  this 
that  A.  was  entitled  to  recover  it  back  in  this    action  before  the  note  falls  due.    Gibson 
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the  fraud  was  committed,  not  by  the  defendant  personally,  but  by 
his  partner,  (s)  or  agent,  (i)     Thus,  if  the  defendant 
has  obtained  payment  of  money  from  a  third  person  by   tained  by 
means  of  a  false  or  forged  representation  of  authority 
from  the  plaintiff ;  the  latter  may  adopt  the  agency  and  sue  the  de- 
fendant in  this  action,  provided  he  be  not  shown  to  have  actually 
committed  a  felony,  (u)    So  if  a  party  obtains  money  from  an  agent 
by  fraud,  either  the  principal  or  the  agent  may  recover  it  from  him 
in  this  action,  (a;)     And  where  the  defendant  induced  the  plain- 
tiff's agent  to  hand  over  a  sum  of  money  to  him,  under  pretence 
that  he  wished  the  agent  to  lend  him  the  sum  in  question,  but,  in 
reality,  in  order  that  he,  the  defendant,  might  appropriate  it  in  pay- 
ing a  debt  due  to  him  from  the  plaintiff;  and  he  did  so  appropriate 
it;  it  was  held  that  tlie  principal  miglit  recover  this  sum,  in  an 
action  for  money  had  and  received.  («/) 

So,  if  money  be  obtained  by  fraud  from  a  party  who  has  a  pres- 
ent right  to  hold  it,  this  action  will  lie,  even  although  the  defend- 
ant be  really  entitled  to  the  money  ;  provided  his  right  thereto 
depend  upon  a  question  not  of  common  law  jurisdiction.  (2) 

So,  where  money  has  been  paid  as  a  consideration  for  doing  some 
act  for  the  use  of  the  plaintiff,  and  it  appears  that  the  defendant 
has  undertaken  what  he  could  not  perform,  and  has  thus  imposed 
on  the  plaintiff;  the  latter  may  at  once  sue  the  defendant  for  such 
money,  although  it  was  agreed  that  it  should  be  repaid  at  a  future 
time,  in  case  of  the  defendant  failing  to  do  what  he  had  under- 
taken, (a) 

V.    Stevens,   3  McLean,   551  ;    Manuf.   &  the  creditor  intended  no   fraud  upon  the 

Mech.  Bank  v.  Gore,  supra.    If  a  creditor  plaintiff,  being  the  grantee  of  the  land,  or 

procure  an  attachment  upon  the  real  estate  that   the   creditor  was   ignorant  that  the 

of  his  debtor  to  be  antedated,   so  that  it  grantee  of   the   land   had    furnished   the 

falsely  appears  of  record  that  the  attach-  money  ;  or,  that  the  money  was  paid  before 

ment  was  prior  to  a  conveyance  made  by  there  was  any  certainty  that  the  grantee 

the  owner  to  a  third  person,  and  such  third  would  be  injured  by  the  attachment.     lb.] 

person,  being  the  grantee  of  the  real  estate,  (s)  See  Marsh  v.  Keating,  1  Bing.  N. 

not  knowing  that  the  attachment  was  ante-  C.  198;  1  Scott,  5. 

dated,  but  being  deceived  by  the  record  of  (()  Per  Lord  EUenboroiigh,  Crockford 

it,  causes  the  amount  of  the  debt,  purport-  v.  Winter,  1  Camp.  124,  127. 

ing  to  be  secured'  by  the  attachment,  to  {ti)  Per  Cur.  Vaughan  v.  Matthews,  13 

be  paid,  he  may  recover  back  such  amount  Q.  B.  187,  189. 

of  the  creditor  in  an  action  at  law,  although  (x)  Holt  v.  Ely,  1  E.  &  B.  795. 

it  was  paid  to  the  creditor  by  the  hand  of  (y)  Litt  v.  Martindale,  18  C.  B.  314. 

his  debtor,  without  disclosing  that  he  paid  (z)  Crockford  v.  Winter,  1    Camp.  124  ; 

it  as  agent  of  the  plaintiff.      Handly  u.  Hasser   v.  Wallis,   1   Salk.   28 ;    and  see 

Call,  30  Maine,  9.     It  is  no  defence  that  Martin  v.  Morgan,  3  Moore,  635. 

in  receiving  the  money  from  the  debtor,  (a)  Hogan  v.  Shee,  2  Esp.  522.   [If  one 


938  SUBJECT-MATTER   OF   CONTRACTS. 

So,  where  the  defendant  had  fraudulently  colluded  with  J.  S.,  who 
was  in  insolvent  circumstances,  to  obtain  goods  from  the  plaintiff, 
and  the  proceeds  of  such  goods  eventually  came  to  the  defendant's 
hands,  in  satisfaction  of  a  debt  due  to  him  from  J.  S. ;  it  was  held, 
that  the  plaintiff  was  entitled  to  recover  such  proceeds  in  an  action 
for  money  had  and  received.  (5)  And  so,  if  A.  fraudulently 
procure  a  bill  of  exchange  from  B.,  and  afterwards  become  bank- 
rupt, and  his  assignees  receive  the  money  for  the  bill,  B.  may  re- 
cover it  from  them  in  this  action,  (c) 

So  if  an  attorney,  without  any  authority,  bring  an  action  against 
B.,  in  the  name  of  A.,  a  nominal  or  imaginary  plaintiff,  and  B.  pay 
tlie  costs  of  the  writ  to  the  attorney,  he,  B.,  may  sue  the  attorney 
as  for  money  had  and  received,  to  recover  back  the  amount,  (c?) 

And  the  case  of  moneys  received  by  a  creditor  from  his  debtor, 
in  contemplation  of  bankruptcv,  and  by  way  of  fraudulent  pref- 
erence, and  which  are  reclaimable  by  the  trustee  or  assignees  of 
the  debtor's  estate,  may  also  be  mentioned  as  falling  within  this 
division.  («) 

So,  where  a  sale  by  auction  is  advertised,  or  stated  by  the  auc- 
tioneer to  be  "  without  reserve,"  the  employment  by  the  vendor  of 
a  puffer  to  bid  for  him  renders  the  sale  void,  and  entitles  the  pur- 
chaser to  recover  his  deposit  from  the  auctioneer  in  an  action  for 
money  had  and  received.  (/) 

But  if  a  party  be  induced  to  purchase  an  article  by  the  fraudu- 
lent misrepresentations  of  the  seller  respecting  it ;  and,  after  dis- 
covering the  fraud,  he  continiies  to  deal  with  the  article  as  his  own, 
he  cannot  recover  from  the  seller  the  pr'ice  paid  to  him  for  it.  (^) 
So,  if  the  purchaser  cannot  place  the  seller  in  gtatu  quo  —  e.g. 
where  he  is  unable  to  return  the  article  in  the  same  plight  in  which 

man  take  another's  money  to  do  a  thing,  (c)  Harrison  v.  Walker,  Peake,  111. 
and  refuses  to  do  it,  it  is  a  fraud,  and  it  is  (rf)  Dupen  v.  Keeling,  4   C.  &  P.  102. 
at  the  election  of  the  party  injured,  either  See  further  as  to  the  remedies  against  an 
to  affirm  the  agreement  by  bringing  an  attorney  who  acts  without  authority.  Bay- 
action  for  the  non-payment  of  the  money,  ley  v.  Buckland,  1  Exch.  1. 
or  to  disafiirm  the  agreement  ab  initio  by  (e)  See   Eden   (2d  ed.)  25;  Gibbins  v. 
reason  of  the  fraud,  and  bring  an  action  Phillips,  7  B.  &  C.  529. 
for  money  had   and  received   to   his  use.  (/)    Thornett   u.  Haines,  15  M.  AW. 
Murphy   v.  Barron,    1    H.    &   Gill,   258  ;  367  ;   Green  v.  Baverstock,  14  C.  B.  N.  S. 
Wales  V.  Wetmore,  3  Day,  252.     See  Mor-  204 ;  and  see  ante,  406,  407. 
ton   V.   Chandler,   8   Greenl.   9;    Bliss   v.  (g)  Campbell  u.  Fleming,  1  A.  &  E.  40  ; 
Thompson,  4  Mass.  488.]  [Treat  v.  Orono,  26  Maine,  217.] 

(b)  Abbotts  V.  Barry,  5  Moore,  98  ;  Hill 
V.  Perrott,  3  Taunt.  274. 
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he  received  it,  —  he  cannot  recover  what  he  paid  for  it,  in  this 
action.  (K)  So,  if  a  party,  after  he  has  discovered  a  fraud  practised 
on  him,  and  which  induced  him  to  enter  into  a  contract,  voluntarily 
pay  a  sum  of  money  under  it,  with  knowledge  of  the  facts,  he  can- 
not claim  a  return  of  the  money  so  paid,  (i)  And  it  would  seem 
that,  in  such  a  case,  the  right  to  repudiate  the  contract  would  not 
be  revived,  by  the  subsequent  discovery  of  another  incident  in  the 
same  fraud.  (Jc) 

11.  So,  money  obtained  by  oppression,  and  by  taking  advantage 
of  the  distresses  of  others,  in  violation  of  laws  made  for 
their  protection,  may  be  recovered    in    an  action  tor   sjonorextor- 
money  had  and  received.  (J) 

Thus,  it  was  held  that  this  action  lay  to  recover  back  the  excess 
of  interest  taken  from  the  plaintiff  on  a  usurious  loan  to  him  ;  (m) 
or  monev  paid  by  A.  to  B.,  in  order  to  compromise  a  qui  tarn  action 
for  .usury  brought  by  B.  against  A.,  on  the  ground  of  a  usurious 
transaction  between  the  latter  and  one  E. ;  (n)  or  money  paid  to  a 
lottery-oiBce  keeper  for  insuring  tickets,  contrary  to  the  statute  19 
Geo.  3,  c.  21.  (o)  So,  it  has  been  held  that  this  action  will  lie  to 
recover  money  paid  by  the  plaintiff,  a  bankrupt,  as  an  inducement 
to  the  defendant,  his  creditor,  to  sign  his  certificate,  (p)     And,  in 

(A)  Clarke  U.Dickson,  E.,  B.  &  E.  148.  tract  not  to  be  void,  it  has  been  held  in 

(i)  Miles  V.  Dell,  .3  Stark.  25,  26.  that  state,  that  excess  of  interest  paid  can- 

(h)  Campbell  w.  Fleming,  1  Ad.  &E.  40.  not  be  recovered  back  in   an   action  for 

(/)  Per  Lord  Mansfield,  Lowry  ti.  Bour-  money  had   and   received.      The   remedy 

dieu,  2  Dougl.  472;  Jones  v.  Barkley,  lb.  furnished  by 'the  statute  must  be  pursued. 

697,  note.     [See  Worcester  «.  Eaton,   11  Eev.  Stat.  c.  35,  §§  2,  3  ;  Crosby  «.  Bennett, 

Mass.  376 ;  Goddard  u.  Bulow,  1  Nott  &  7  Met.  17.     In  Maine,  the  statute  of  1834, 

McCord,  45;   Atwater  v.  Woodbridge,  6  c.  122;  §  4,  has  not  prescribed  the  form 

Conn.  223;  Adam  v.  Litchfield,  10  Conn,  of  action  to  recover  back  usurious  interest. 

127.]  and  it  may,  therefore,  be  recovered  in  an 

(m)  Smith  v.  Bromley,   2  Dougl.   697.  action  for  money  had  and  received.    Webb 

notes  (a),  (b) ;  Astley  w.  Reynolds,  Str.  915 ;  v.  Wilshire,  19  Maine,  406  ;   Pierce  v.  Co- 

Wllliams   v.  Hedley,  8   East,   383 ;   Eep.  nant,  25  Maine,  33.] 

temp.  Talbot,  40,  note ;  LoiTt,  345  ;  Brown-  (n)  Williams  v.  Hedley,  8  East,  378. 

ing  V.  Morris,  Cowp.  792  ;  [Boardman  v.  (o)  Jacques  v.  Withy,  1   H.  Bl.   65  ;   2 

Roe,   13   Mass.    105;    Bond  K.Hays,   12  Bl.    1073;    Clark    v.    Shee,    Cowp.    197; 

Mass.  135 ;  Worcester  i'.  Eaton,  11  Mass.  Browning  u.  Morris,  lb.  790;  Clayton  u. 

376;  Wheaton  v.  Hibbard,  20  John.  290;  Dilly,  4  Taunt.  165  ;  Thistlewood  v.  Cra- 

Bearce  v.  Barstow,  9  Mass.  48 ;  Willie  v.  croft,  1  M.  &  S.  502  ;  Drummond  v.  Day, 

Green,  2  N.  H.  333  ;  Bond  v.  Jones,  8  Sm.  1  Esp.  152. 

&  M.  368 ;  Grow  v.  Albee,   1 9  Vt.  540  ;  (p)  Lowry  v.  Bourdieu,  2  Dougl.  472  ; 

State  Bank  v.  Ensminger,  7  Blackf.  105.  Smith  v.  Bromley,  lb.  697,  n.  (3)  ;  Bui. 

But  since  the  Revised  Statutes  of  Massa-  N.   P.   133 ;  Clark  v.   Shee,  Cowp.  200 ; 

chusetts  have  declared  the  usurious  con-  Browning  v.  Morris,  lb.  792. 
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like  manner,  money  privately  paid  to  an  outstanding  creditor,  to  in- 
duce him  to  concur  with  other  creditors  in  a  composition  agreement 
made  by  an  embarrassed  debtor,  may  in  some  cases  be  recovered 
in  this  action.  (5)  Thus,  if  bills  are  given  to  the  creditor,  either 
for  the  amount  of  the  composition,  or  for  the  money  paid  to  induce 
him  to  execute  the  composition  deed,  and  such  bills  are  negotiated 
by  the  creditor,  and  payment  thereof  is  enforced  by  the  holders 
against  the  debtor ;  it  seems  that  —  inasmuch  as  the  fact  of  the 
bills  being  negotiated,  deprives  the  debtor  of  the  defence  which  he 
would  have  had  to  an  action  on  the  bills  by  the  creditor  —  he  may, 
after  paying  the  same,  recover  the  excess  from  the  creditor,  as 
money  paid  by  compulsion,  (r) 

And  w^here  a  debtor,  before  the  creditors  enter  into  the  compo- 
sition, pays  money  down  to  one  creditor  as  the  price  of  procuring  a 
fraud  on  his  other  creditors,  he  can  recover  the  money  so  paid  in 
this  action,  (s) 

So,  a  fee  paid  by  a  publican  in  order  to  get  his  license,  but  which 
fee  was  not  legally  claimable,  may  be  recovered  in  this  action,  as 
having  been  paid  by  compulsion.  (<)  So  fees  charged  by  a  parish 
clerk,  —  contrary  to  the  6  &  7  Will.  4,  c.  86,  s.  35,  —  for  extracts 
taken  from  a  register  book  of  burials  and  baptisms,  have  been  held 
to  be  recoverable  from  him  in  this  action.  (u~)  So,  where  the  stew- 
ard of  a  copyhold  court  refused  to  admit  the  plaintiff,  except  upon 
payment  of  certain  fines  and  fees  not  duly  payable  ;  and  the  plain- 
tiff paid  the  fines  and  fees  in  question  under  protest ;  it  was  held 
that  he  could  recover  them  in  this  action,  (a;)  And  so,  an  action 
for  money  had  and  received  is  maintainable  ao;ainst  a  lessee  of  turn- 
pike tolls,  who  exacts  from  the  plaintiff  more  toll  than  ought  to  be 
taken ;  (2/)  or  against  a  broker  who  demands  excessive  charges  on 

{/])    Smitli   1:.    Cuff,    6   M.  &   S.    160;  recover  back  an  extortionate  charge  made 

Alsageru.  Spalding,  C  Scott,  204.  by  the  steward  of  a  manor,  for  attending 

(r)  Horton  v.  Eiley,  11  M.  &  W.  492  ;  at  a  trial  with  court  rolls  which  the  plain- 

Bradshaw  v.  Bradshaw,  9  M.  &  W.  29.  tiff  was  bound  to  produce  ;  v.  Pig- 

(s)  Atkinson  v.  Denby,  6  H.  &  N.  778  ;  got,  cited  by  Lord  Kenyon,  in  Cartwright 

S.    C.    (in   Cam.    Scac),  7    H.   &  N.  934.  ;;.  Rowley,  2  Esp.  723. 
This  was  formerly  doubted.     See  per  Cur.         (ly)  1  Wightw.  22  ;  Lewis  i'.  Plammond, 

Higgins  V.  Pitt,  4  Exch.  312,  325.  2  B.  &  Aid.  206  ;  Waterhonse   r.   Keen,  4 

{t)  Morgan  v.  Palmer,  2   B.  &  C.  729.  B.  &  C.  200.     [But  where  one  roluntarily 

[See  Mays  v.  Cincinnati,  1  Ohio  St.  268.]  pays  a  toll,  which  the  law  would  not  com- 

(«)  Steele  v.  Williams,  8  Exch.  025.  pel  him  to  pay,  he  cannot  recover  it  back. 

(x)  Traherne  v.  Gardner,  5  E.  &  B.  913.  Sprague  v.  Eirdsall,  2  Cowen,  419.] 
Semble,  money  had  and  received  lies,  to 
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a  distress  for  rent,  and  which  are  paid  by  the  tenant  in  order  to 
prevent  a  sale,  —  even  although  the  tenant  may  have  applied  for 
and  obtained  time.  («) 

It  is  likewise  an  undoubted  proposition,  that  if  goods  be  wrong- 
fully taken  or  detained,  and  a  sum  of  money  be  paid,  merely  for 
the  purpose  of  obtaining  possession  thereof,  especially  if  it  be  paid 
under  protest,  such  money  dan  be  recovered  back,  not  on  the 
ground  of  duress,  but  simply  because  the  payment  thereof  was  not 
voluntary,  (a)  Thus,  in  Astley  v.  Reynolds,  (5)  where  the  plain- 
tiff had  pawned  plate  with  the  defendant,  and  the  latter  would  not 
part  with  it  unless  the  plaintiff  paid  him  illegal  interest ;  it  was 
held  that  the  excess  paid  to  redeem  the  goods,  might  be  recovered 
back  upon  the  count  for  money  had  and  received,  although  the 
plaintiff  might  have  had  trover  for  his  goods,  on  tendering  the  sum 
legally  due  to  the  plaintiff. 

So  if  a  party  pay  to  an  arbitrator,  in  order  to  be  permitted  to 
take  up  an  award,  a  sum  of  money  larger  than  is  reasonably  due 
to  such  arbitrator  in  respect  of  fees,  &c. ;  he  may,  it  appears,  sue 
for  the  excess  in  this  action,  (c) 

So,  where  a  carrier  refused  to  deliver  goods  to  the  plaintiff  with- 
out being  paid  an  excessive  price  for  the  carriage  ;  it  was  held  that 
this  action  would  lie  to  recover  back  the  amount  of  overcharge, 
although  there  had  been  no  tender  of  any  smaller  sum.  (ti)  And 
the  same  principle  was  acted  on  in  the  case  of  Parker  v.  The  Great 
Western  Railway  Company,  (e)  in  which  it  appeared  that  the  de- 
fendants had  insisted  upon  being  paid  a  larger  sum  for  the  carriage 
of  the  plaintiff's  goods,  than  they  were  authorized  to  take  under 
their  act  of  parliament.  So  where  money  was  paid,  under  protest, 
by  a  mortgagor  in  order  to  obtain  possession  of  his  title-deeds, 
which  were  withheld  by  the  attorney  of  the  mortgagee  on  an  un- 
fa) Hills  V.  Street,  5  Bing.  57.  846 ;  [Piddington  v.  South  Eastern  Eail- 
(a)  Per  Parke  B.  Atlee  c<.  Backhouse,  way  Co.  5  C.  B.  N.  S.  Ill  ;  Baxendale  v. 
3  M.  &  W.  633,  650 ;  [Chase  v.  Dwinal,  7  Eastern  Counties  Railway  Co.  4  C.  B.  N. 
Greenl.  134  ;]  and  see  Gates  v.  Hudson,  6  S.  63  ;  Baxendale  v.  Great  Western  Rail- 
Exch.  346 ;  Shaw  v.  Woodcock,  7  B.  &  C.  way  Co.  32  L.  J.  C.  P.  225 ;  33  lb.  197.] 
73.  (e)  7  M.  &  G.  253;  and  see  Great 
(6)  2  Str.  915.  [See  Preston  w.  Boston,  Western  Railway  Company  v.  Sutton,  L. 
12  Pick.  14.]                                                      R.  4  Ap.  Ca.  226  (overruling  on  this  point 

(c)  Re  Coombes,  4  Exch.  839,  841,  Garton  v.  Bristol  &  Exeter  Railway  Com- 
843  ;  Femley  v.  Branson,  20  L.  J.  Q.  B.  pany,  1  B.  &  S.  112) ;  Parker  u.  Bristol 
178.  &  Exeter   Railway   Company,    6    Exch. 

(d)  Ashmole  v.  Wainwright,    2  Q.  B.     702. 
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founded  claim  of  lien  ;  it  was  held  that  it  might  be  recovered  back 
as  money  had  and  received.  (/)  And  so,  where  the  attorney  of  a 
mortgagee,  who  had  a  power  of  sale,  refused  to  stop  the  sale,  or 
deliver  up  the  title-deeds  of  the  mortgaged  property,  except  on 
payment  by  the  mortgagor  of  certain  expenses  with  which  he  was 
not  properly  chargeable  ;  it  was  held  that  the  administratrix  of  the 
mortgagor,  who  had  paid  the  excess  imder  protest,  could  recover  it 
in  this  action,  although  the  right  of  the  plaintiff  to  stop  the  sale  was 
an  equitable  right  only.  (^) 

So,  if  goods  are  seized  under  an  excessive  levy,  and  the  owner 
thereof  pay  monej'  to  the  sheriff  to  redeem  them,  he  may  recover 
it  from  the  latter  in  this  action.  (Ji)  And  whei-e  the  sheriff  had 
seized  certain  goods,  which  were  claimed  by  the  assignees  of  a 
bankrupt  as  belonging  to,  and  which  did  in  fact  belong  to  the  bank- 
I'upt's  estate  ;  and,  in  order  to  prevent  the  sheriff  from  proceeding 
to  a  sale,  which  he  threatened  to  do,  the  assignees  paid  the  sum 
claimed  under  the  writ :  it  was  held  that  they  were  entitled  to  re- 
cover such  sum,  as  money  which  had  been  paid  by  compulsion,  (i) 
[So,  taxes  assessed  without  authority  and  paid  to  a  collector,  who 
has  a  tax  bill  and  a  warrant  in  form  prescribed  by  law,  authorizing 
him  to  levy  directly  upon  the  body  or  property  of  every  individual 
whose  name  is  borne  upon  the  tax  list,  may  be  recovered  back,  on 
the  ground  that  they  are  paid  by  compulsion,  (j}')  In  this,  and 
other  like  cases,  the  party  paying  the  money  has  no  day  in  court, 
nor  any  opportunity  to  arrest  the  service  of  the  warrant,  by  calhng 
in  question  the  validity  of  the  proceedings  ;  but  he  is  compelled  to 
pay  the  money  or  have  his  property  seized,  or  his  body  arrested,  on 
the  warrant  of  distress.  (jF)     So,  it  has  been  held  that  in  all  cases, 

r  (/)  Wakefieldw.  Newbon,  C  Q.  B.  276  ;  tarily,it  cannot  be  recovered  back,  though 

and  see  Smith  v.  Sleap,  12  M.  &  W.  585  ;  illegal.     Morris  u.  Baltimore,  5   Gill,  244, 

Pratt  V.  Vizard,  5  B.  &  Ad.  808.          ^  So  in  Fellows  u.  School  District  in  Fay- 

(g)  Close  V.  Phipps,  7  M.  &  G.  586 ;  and  ette,  39  Maine,  559,  it  was  held  that  the 

see  Prazcr  t).  Pendlebury,  31  L.  J.  C.  P.  1.  payment  of  a  tax,  which   may  conscien- 

(k)  Scarfe  v.  Hallifax,  7  M.  &  W.  288,  tiously  be  retained,  with  a  full  knowledge 

290.  of  all  the  facts,  after  one  has  been  arrested 

(i)  Valpy  V.  Manley,  1  C.  B.  594.  for  its   non-payment,  and  discharged  on 

(t^)   [Preston  V.  Boston,  12  Pick.  7  ;  Bos-  his  promise  to  pay  it,  is  voluntary,  and 

ton  &  Sandwich  Glass  Co.  <.-.  Boston,  4  cannot  be  recovered  back,  notwithstanding 

Met.   181;  Joyner  u.  Egremont,  3  Cush.  informalities  in  its  assessment.] 

567  ;  Dow  v.  Sudbury,  5  Met.  497,  506  ;  (t^)  [Joyner  n.  Egremont,  3  Cush.  567, 

Amesbury  W.  &  C.  Mannf.  Co.  ti.  Ames-  572;  Preston  v.  Boston,  12  Pick.  7,  14; 

bury,  17  Mass.  461  ;  Harvey  v.  Olney,  42  Boston  &  Sandwich  Glass  Co.  v.  Boston, 

III.  336.     But  where  a  tax  is  paid  volun-  4  Met.  181,  188-190.] 
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where  money  has  been  paid  under  such  duress  or  necessity  as  may 
give  it  the  character  of  a  payment  by  compulsion,  —  such  as  money 
paid  to  hberate  a  raft  of  lumber  detained  in  order  to  exact  an  ille- 
gal toll, —  it  may  be  recovered  back,  (i^)  So,  where  duties  have 
been  illegally  exacted,  and  paid,  in  consequence  of  that  exaction,  to 
a  collector  of  the  revenue,  they  may  be  recovered  back.]  (jF) 

But  a  landlord  who  distrains  his  tenant's  goods  for  rent  in  arrear, 
and  sells  them,  but  is  not  guilty  of  any  misconduct  with  regard  to 
the  distress,  is  not  liable  to  the  tenant  in  this  action,  for  the  over- 
plus of  the  sale  which  he  does  not  leave  in  the  hands  of  the  sheriff, 
under  the  2  W.  &  M.  sess.  1,  c.  5 ;  the  proper  remedy  being  by  an 
action  against  the  landlord  on  the  statute,  for  his  neglecting  so  to 
do.  (Jc)  Nor  does  this  action  lie  to  recover  money  paid  under  pro- 
test, for  the  release  of  cattle  taken  damage  feasant,  even  although 
the  sum  demanded  for  damage  was  excessive,  unless  the  owner  of 
the  cattle  previously  tender  sufficient  amends.  (T)  And  it  is  ques- 
tionable whether  this  action  will  lie,  even  where  sufficient  amends 
have  been  tendered  ;  because  the  law  has  provided  specific  means 
wherebj^  the  question  can  be  better  raised  on  the  record,  viz.  by 
bringing  a  replevin,  or  an  action  for  the  wrongful  taking  or  deten- 
tion of  the  cattle,  (m) 

(P)  [Chase  v.  Dwinal,  7  Greenl.  134.  C.  B.  in  Atlee  v.  Backhouse,  3  M.  &  W. 
In  Ripley  v.  Geltson,  9  John.  201,  the  645.  In  Maxwell  v.  Griswold,  supra, 
plaintiff  recovered  back  from  the  collector  Woodbury,  J.  said  :  "  Indeed,  it  seems 
of  New  York  money  illegally  claimed  and  sufficient  to  sustain  the  action,  under 
received  by  him  as  tonnage  and  light  principles  of  the  common  law,  if  the 
money,  and  which  the  plaintiff  paid  to  duties  exacted  were  not  legal,  and  were 
obtain  a  clearance  of  his  vessel.  In  Clin-  demanded  and  were  paid  under  protest." 
ton  V.  Strong,  9  John.  370,  money  was  See  Cunningham  v.  Monroe,  15  Gray, 
reclaimed  which  had  been  wrongfully  ex-  471  ;  Norris  v.  Boston,  4  Met.  284.] 
acted  by  the  clerk  of  the  district  court,  for  (k)  Yates  v.  Eastwood,  6  Exch.  805  ; 
the  redelivery  of  property  which  had  been  Evans  v.  Wright,  2  H.  &  N.  527. 
seized.  The  payments  in  these  cases  were  (I)  Gulliver  v.  Cosens,  1  C.  B.  788. 
considered  as  extorted  and  compulsory.  (m)  Gulliver  v.  Cosens,  supra;  Lindon 
See  a  like  ease  in  Irving  v.  Wilson,  4  T.  v.  Hooper,  Cowp.  414,  cited  in  Hills  u. 
E.  485.  See,  also,  Alston  u.  Durant,  2  Street,  5  Bing.  57.  SemUe,  it  lies  to  re- 
Sti'obh.  257 ;  Baltimore  u.  Heffeman,  4  cover  the  amount  of  a  tax  which  a,  land- 
Gill.  425;  Quinnett  v.  Washington,  10  lord  should,  in  distraining,  have  allowed 
Missou.  53  ;  Forbes  o.  Appleton,  5  Cush.  his  tenant,  and  which  the  latter  pays  to  re- 
118;  Storer  v.  Mitchell,  45  111.  213.]  deem  his  goods.     Graham  v.  Tate,  1  M.  & 

({*)  Maxwell  v.  Griswold,  10  How.  (U.  S.  609  ;  Spragg  v.  Hammond,  2  B.  &B.  59. 

S.)  242;  Marriott  «.  Bruiie,  9  How.  (U.  Trover  lies  if,  in  order  to  recover  back  goods 

S.)  619;  Elliott  v.  Swartwout,  10  Peters,  wrongfully  distrained  for  rent,  the  owner 

138.     See  Ripley  v.  Geltson,  9  John.  201;  pay  the  sum  distrained  for.     Shipwick  v. 

Irving  V.  Wilson,  4  T.  R.  485 ;  Abinger  Blanchard,  6  T.  R.  298. 
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12.  Where  there  is  an  executory  illegal  contract,  and  the  plain- 
To  recover  tiiT  dissents  from  or  disavows  such  contract  before  its 
mi"aa^iii'e'''ai  completion,  he  may  recover  back  any  money  which  he 
contract.  niay  have  paid  to  the  other  party  thereunder,  in  an  ac- 
tion for  money  had  and  received,  (n)  Thus,  where  a  premium  has 
been  paid  to  the  other  contracting  party  on  an  illegal  insurance,  or 
where  a  sum  of  money  has  been  deposited  on  a  wager ;  if  the 
plaintiff —  before  the  risk  on  the  policy  begins,  or  his  chance  of 
winning  the  wager  can  be  ascertained,  or  the  wager  itself  be  de- 
cided  —  disaffirm  and  rescind  the  contract,  he  may  maintain  an  ac- 
tion against  the  other  party,  to  recover  back  the  amount  he  has 
paid,  as  money  had  and  received  to  his  use.  (o) 

But  the  election  to  rescind  must  be  notified  in  due  time  ;  and  an 
Due  notice  of  assurcd,  upon  a  policy  effected  in  terms  sufficiently  large 
to're^scind"  ^0  comprehend  an  illegal  adventure,  and  who  intended 
the  contract  thereby  to  cover  an  illegal  adventure,  cannot  recover 
given.  Ijack  the  premium,  unless,  before  bringing  the  action,  he 

give  some  formal  notice  to  the  underwriter  of  his  renunciation  of 
the  contract,  even  although  the  adventure  be  never  entered  upon. 
Therefore,  on  a  policy  "  on  goods  on  board  the  Andaz,  a  Spanish 
ship,  or  any  other  ship  or  ships,  at  and  from  New  Orleans  and  Pen- 
sacola  to  a  port  in  the  United  Kingdom,"  —  New  Orleans,  at  the 

(n)  Auhert  ...  "Walsh,  3  Taunt.  277;  parties  not  being  in  pari  delicto,  and  the 
Busk  V.  Walsh,  +  lb.  290 ;  Lowry  c.  Bour-  action  being  in  disaffirmance  of  the  illegal 
dieu,  2  Dougl.  470;  Williams  v.  Hedley,  contract;  and  that  such  action  might  be 
8  East,  .380,  n.  (o) ;  Clarke  v.  Slice,  Cowp.  maintained  without  a  previous  demand. 
200  ;  Browning  v.  Morris,  lb.  792  ;  Tap-  White  v.  Franklin  Bank,  supra.  See 
penden  o.  Randall,  2  B.  &  P.  407  ;  per  Lowell  o.  Boston  &  Lowell  Railroad 
Bayley  and  Littledalc  JJ.  Hastelow  c.  Corp.  23  Pick.  32,  33 ;  Worcester  <■. 
Jackson,  8  B.  &  C.  217,  224,  226.  [See  Eaton,  11  Mass.  377  ;  Utica  Insurance  Co 
Alston  V.  Durant,  2  Strobh.  257  ;  White  v.  Scott,  19  John.  1 ;  Utica  Insur.ince  Co 
V.  Franklin  Bank,  22  Pick.  184,  185.  u.  Caldwell,  3  Wend.  296;  Utica  In- 
Where,  upon  the  deposit  of  money  in  a  surance  Co.  v.  Bloodgood,  4  Wend.  652 : 
bank,  the  depositor  received  a  book  con-  Skinner  v.  Henderson,  10  Missou.  205 
taining  the  cashier's  certificate  thereof,  in  Staples  v.  Gould,  5  Selden  (N.  Y.),  520 
which  it  was  stated  that  the  money  was  to  Curtis  u.  Leavitt,  15  !N.  Y.  9.  Money 
remain  in  deposit  for  a  certain  time,  and  fairly  lost  at  play  cannot  be  recovered 
such  agreement  was  illegal  and  void,  it  was  back  in  an  action  for  money  had  and  re- 
held  that  no  action  could  be  maintained  ceiyei,  not  founded  on  the  stnlKte.  Thistle- 
by  the  depositor  against  the  bank  upon  wood  v.  Cracroft,  1  M.  &  S.  500.  A  pre- 
such  express  contract,  but  that  he  might  mium  paid  on  a  wagering  policy  is  not 
recover  back  the  money  in  an  action  com-  recoverable  after  the  even  t.  Patcrson  o. 
menced  before  the  expiration  of  the  time  Powell,  9  Bing.  320.] 
for  which  it  was  to  remain  in  deposit,  the        (o)  Smith  v.  Bickmore,  4  Taunt.  477, 478. 
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time  of  effecting  the  policy,  belonging  to  America,  which  was  at 
war  with  this  country  ;  but  Pensacola  belonging  to  Spain,  which 
was  neutral,  and  the  assured  intending  by  the  policy  to  cover  an 
importation  of  cotton  wool  from  New  Orleans  to  Liverpool ;  it  was 
held  that,  supposing  this  to  be  a  case  in  which  the  assured  was  at 
liberty  to  rescind  the  contract,  yet  as  he  had  not  given  any  notice 
to  the  underwriter  of  his  intention  to  do  so,  he  could  not  maintain 
an  action  to  recover  back  the  premium,  although  no  cargo  had  been 
loaded  on  board  the  ship  named,  nor  on  board  any  other  ship  cov-. 
ered  by  the  policy,  (p) 

And  the  rule  as  to  the  recovery  of  money  which  has  been  paid 
to  a  stakeholder,  in  pursuance  of  an  illegal  contract,  has  been  al- 
ready considered,  (g) 

But  where  an  illegal  contract  has  been  executed,  and  both  parties 
are  in  pari  delicto,  no  action  lies  to  recover  back  money 
paid  under  it.  (g^)     Thus,  if  money  be  paid  under  an    contract  is 
agreement,  the  object  of  which  is  to  compromise  an  ot- 
fence  of  a  public  nature  ;  the  party  by  whom  it  was  paid  cannot 
maintain  this  action  to  recover  it  back,  even  although  the  proceed- 
ings against  him  should  prove  to  be  defective  and  void,  (r)     And 
so,  money  lent  for  the  purpose  of  illegal  gaming,  (s)  or  paid  as  pre- 
miums on  an  illegal  insurance,  is  not  recoverable,  (f) 

(p)  Palyart  v.  Leckie,  6  M.  &  S.,290.  Bank,  10  Gush.  22;  White  u.  Hunter,  23 
(q)  See  Hodson  v.  Terrill,  1  C.  &  M.  N.  H.  128.  Money  paid  in  consideration 
802;  [ante,  736,  note  {q),  and  cases  of  the  composition  of  a  felony  cannot  be 
cited,  919,  note  (r),  and  cases  cited.  In  recovered  back.  Worcester  v.  Eaton,  11 
Maine,  where  all  wagers  are  unlawful  Mass.  368;  S.  P.  Merwin  y.  Huntington, 
(Lewis  V.  Littlefield,  15  Maine,  233),  if  3  Conn.  209.  So  money  paid  on  a  con- 
money  lost  on  a  wager  has  not  been  tract  in  violation  of  the  statute  to  prevent 
paid  over  by  tlie  stakeholder,  he  is  lia-  champerty,  &c.  Best  v.  Strong,  2  Wend, 
ble  to  the  loser  for  the  amount  by  him  319.  See  Perkins  v.  Savage,  15  Wend, 
deposited,  upon  demand  and  notice,  as  412  ;  Denny  v.  Lincoln,  5  Mass.  385  ;  Gary 
well  after  as  before  the  happening  of  the  v.  Prentice,  1  Root,  91 ;  Utica  Ins.  Co.  v. 
event.  Stacy  u.Foss,  19  Maine,  335.  See  Kip,  8  Cowen,  20.  Money  paid  to  a  town 
McKee  v.  Manice,  11  Cush.  357.]  for  the  ofEce  of  constable,  it  having  been 
(gi)  [Boutelle  v.  Melendy,  19  N.  H.  196 ;  put  up  to  auction  prior  to  the  choice,  can- 
Greenwood  V.  Curtis,  6  Mass.  381 ;  Pear-  not  be  recovered  back.  Groton  v.  Waldo- 
son  0.  Lord,  6  Mass.  81  ;  Worcester  v.  borough,  2  Pairf.  306.] 
Eaton,  11  Mass.  368  ;'  Denny  v.  Lincoln,  (r)  Goodall  v.  Lowndes,  6  Q.  B.  464. 
5  Mass.  385  ;  Perkins  v.  Savage,  15  Wend.  (s)  AUport  v.  Nutt,  1  C.  B.  974  ;  M'Kin- 
412 ;  Burt  v.  Place,  6  Cowen,  431 ;  Best  nell  v.  Robinson,  3  M.  &  W.  441.  Money 
V.  Strong,  2  Wend.  319;  M'Keon  v.  yair/i/ lost  at  play  cannot  be  recovered  back 
Caherty,  1  Hall,  300 ;  Barnard  u.  Crane,  in  an  action  for  money  had  and  received, 
1  Tyler,  457  ;  Babcock  v.  Thompson,  3  not  founded  on  the  statute.  Thistlewood  v. 
Pick.  446 ;  Spalding  v.  Bank  of  Musk-  Cracroft,  1  M.  &  S.  500. 
iogum,  12  Ohio,  544;  Mills  v.  Western        (t)  See  Howson  v.  Hancock,  8   T.  R. 
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And  it  would  seem  that  the  statement  of  an  account,  in  which 
the  money  due  by  tlie  terms  of  the  illegal  contract  is  allowed,  is, 
for  the  purposes  of  this  rule,  equivalent  to  payment  thereof,  (u) 


13.  Nor  does  this  action  lie,  to  recover  money  which  has  been 

paid  to  the  plaintiff  under  a  land  fide  legal  process,  al- 

justly  recov-    though  it  be  afterwards  discovered  that  the  monev  was 
ered  at  law.  .  ,  ■    ■      i     t    o       ^  i        ni-         "i 

not  due,  and  the  origmal  defendant,   b}'  nndmg  a  lost 

receipt  or  the  like,  be  in  a  situation  to  prove  that  fact,  (v)     Nor  is 


575  ;  Andre'e  o.  Fletcher,  3  T.  R.  266  ; 
Vandyck  v.  Hewitt,  1  East,  97  ;  Lubbock 
V.  Potts,  4  East,  449.  A  premium  paid  on 
a  wagering  policy,  is  not  recoverable  after 
the  event.  Paterson  v.  Powell,  9  Bing. 
320. 

(u)  Owens  V.  Denton,  1  Cr.,  M.  &  R. 
712. 

(u)  Marriott  v.  Hampton,  7  T.  R.  269  ; 
Duke  de  Cadaval  u.  Collins,  4  A.  &  E. 
858,  867  ;  Belcher  v.  Mills,  2  Cr.,  M.  &  R. 
150;  Kist  V.  Atkinson,  2  Camp.  63; 
[Broom's  Legal  Maxims,  131  ;  Gordon  v. 
Baltimore,  5  Gill,  231  ;  Brunson  u.  Bacon, 
1  Root,  210 ;  Morton  v.  Chandler,  7 
Greenl.  45  ;  Loring  v.  Mansfield,  17  Mass. 
394 ;  Carter  v.  Canterbury,  3  Conn.  461  ; 
Homer  v.  Fish,  1  Pick.  439 ;  Peck  v. 
Woodbridge,  3  Day,  36  ;  Loomis  u.  Pul- 
ver,  9  John.  244;  Smith  v.  Whiting,  11 
Mass.  445  ;  Walker  v.  Ames,  2  Cowen, 
428  ;  Job  v.  Collier,  1 1  Ohio,  422.  Where 
part  payment  has  been  made,  and  the 
■whole  debt  is  afterwards  collected  by  law, 
such  part  payment  constitutes  no  debt, 
and  cannot  be  recovered  back.  This  is 
said,  however,  to  be  stricti  juris.  Strong 
«.  M'Connel,  10  Vt.  232,  233;  Tilton  v. 
Gordon,  1  N.  H.  33  ;  Loring  v.  Mansfield, 
17  Mass.  394 ;  De  Sylvia  v.  Henry,  3  Por- 
ter, 132;  Thatcher  v.  Gammon,  12  Mass. 
271;  Mitchell  v.  Sandford,  11  Ala.  695; 
James  v.  Cavit,  2  Brevard,  174  ;  Fuller  v. 
Shattuck,  13  Gray,  70,  overruling  Rowe  v. 
'  Smith,  16  Mass.  306  ;  Sacket  v.  Loomis, 
4  Gray,  148;  Nettleton  ;;.  Beach,  107 
Mass.  499.  But  in  Snow  v.  Prescott,  12 
N.  H.  535,  it  appeared  that  it  was  agreed 
between  the  vendor  and  vendee  of  certain 
goods,  thai  the  price  of  them  should  be  in- 


dorsed upon  a  note  held  by  the  vendee 
against  the  vendor  ;  the  goods  were  deliv- 
ered, but  the  price  of  them  was  not  in- 
dorsed upon  the  note.  The  holder  of  the 
note,  being  the  vendee  of  the  goods,  after- 
wards brought  an  action  upon  it,  recovered 
judgment  by  default,  and  enforced  its  pay- 
ment by  execution  ;  and  it  was  held,  that 
the  vendor  of  the  goods  might  recover  the 
price  of  them  in  an  action  for  goods  sold 
and  delivered.  See  Fuller  v.  Little,  7  N. 
H.  535  ;  Pierce  v.  Duncan,  22  N.  H.  18 ; 
Deming  v.  Cummings,  11  N.  H.  474; 
Brown  v.  Mahurin,  39  N.  H.  156,  162; 
Warren  u.  Buckminster,  24  N.  H.  336 ; 
Nettleton  u.  Beach,  107  Mass.  499.  In 
Fowler  v.  Shearer,  7  Mass.  14,  it  was  held, 
that  where  an  attorney  had  a  promissory 
note  committed  to  him  for  collection,  and 
having  received  a  partial  payment  of  the 
debtor,  paid  it  over  to  the  creditor  without 
indorsing  it  on  the  note,  and  afterwards 
obtained  judgment  on  the  note  for  the 
whole  amount,  the  attorney  would  be  lia- 
ble to  the  debtor  for  the  amount  of  such 
partial  payment,  in  an  action  for  money 
had  and  received.  The  court,  in  this  case 
say,  that  "where  the  defendant  (the  at- 
torney) proceeded,  and  took  judgment 
without  deducting  the  payment,  he  was 
guilty  of  a  breach  of  trust  reposed  in  him 
by  the  plaintiff;  and  for  this  breach  he 
ought  to  refund  the  money  to  the  plain- 
tiff." See,  also,  Whitcomb  v.  Williams,  4 
Pick.  228.  Money  paid  in  pursuance  of 
an  award  of  arbitrators,  even  under  a 
parol  submission,  cannot  be  recovered 
back,  unless  the  award  were  obtained  by 
sqpie  artifice  or  fraud  of  the  other  party. 
Newburyport  M.  Ins.  Co.  v.  Oliver,  8  Mass. 
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this  action  maintainable  to  recover  money  paid,'  by  mistake,  into 
court ;  (a;)  or  money  levied  under  a  fieri  facias,  vifhich  was  only 
irregular,  and  has  not  been  set  aside,  (y) 

Nor  can  money  which  was  levied  by  a  regular  execution,  under 
a  judgment  valid  on  the  face  of  it,  be  recovered  back  in  this  ac- 
tion, on  the  ground  that  the  judgment  was  signed,  or  the  execution 
issued,  fraudulently,  for  the  whole  sum  named  in  the  judgment,  al- 
though part  of  it  had  been  already  paid.  (2) 

But  this  action  lies  to  recover  money  paid  under  a  void  author- 
ity, e.  g.  under  the  sentence  of  a  court  which  had  no  jurisdiction 
whatever  over  or  in  respect  of  the  subject-matter,  (a)  And  it  also 
lies  to  recover  money  paid  in  order  to  be  released  from  an  illegal 
arrest ;  as  in  the  case  of  a  party  who  is  privileged  from  arrest ;  (6) 
or  money  paid  under  process  which  the  plaintiff  has  used  colorably, 
and  with  knowledge  that  the  debt  claimed  did  not  exist,  (c) 


402;  S.  P.  Homes  v.  Aery,  12  Mass.  134; 
Bulkley  v.  Stewart,  1  Day,  130.  But 
money  paid  on  a  judgment,  that  is  after- 
wards reversed  or  vacated,  may  be  recov- 
ered back  in  this  action.  Stevens  v.  Fitch, 
11  Met.  248  ;  Homer  v.  Barrett,  2  Koot, 
156;  Sturges  v.  Allis,  10  Wend.  354; 
Duncan  v.  Ware,  5  Stew.  &  Port.  119; 
Green  v.  Stone,  1  Harr.  &  J.  405 ;  Clark 
u.  Pinney,  6  Cowen,  297  ;  Duncan  v.  Kirk- 
patrick,  13  Serg.  &  R.  292;  Jamaica  u. 
Guilford,  2  Chip.  103  ;  Lyman  v.  Edwards, 
2  Day,  153  ;  Maghee  v.  Kellogg,  24  Wend. 
32.  See  Wilbur  v.  Sproat,  2  Gray,  431. 
So  where  money  is  paid  on  an  execution 
issued  on  a.  satisfied  judgment.  Wisner 
V.  Bulkley,  15  Wend.  321.  And  the  action 
lies  against  the  real  and  not  the  nominal 
plaintiff  on  the  suit  in  which  the  judg- 
ment is  reversed.  Maghee  i,-.  Kellogg,  24 
Wend.  32.  So  the  real  defendant,  who 
pays  a  judgment  recovered  against  the 
nominal  defendant,  which  is  afterwards 
vacated,  may  maintain  this  action,  in  his 
-own  name,  to  recover  back  the  amount  of 
such  judgment.  Stevens  v.  Fitch,  11  Met. 
248.  Where  the  supreme  court  of  Penn- 
sylvania reversed  a  judgment,  and  ordered 
a  venire  de  novo,  and  the  defendant  in  error 
paid  the  cost  on  such  reversal,  in  order  to 
take  down  the  record  to  the  common 
pleas,  where  the  cause  was  again  tried,  and 


judgment  was  rendered  in  his  favor;  it 
was  held,  that  he  might  afterwards  main- 
tain assumpsit  against  the  plaintiff  in  er- 
ror to  recover  back  the  costs  so  paid  by 
him.  Hamilton  v.  Aslin,  3  Watts,  222. 
It  a  defendant  acting  bond  fide,  and  with- 
out connivance  with  the  plaintifl^  is  com- 
pelled in  due  course  of  law  to  pay  ^hat 
another,  and  not  the  plaintiff,  is  entitled 
to,  he  may,  in  an  action  by  that  9ther 
against  him  to  recover  the  same  money, 
plead  the  former  judgment  in  bar.  The 
money  so  recovered  is  to  be  considered  as 
money  had  and  received  to  the  use  of  the 
real  owner,  who  may  maintain  assumpsit 
against  the  person  so  receiving.  Mayer  v. 
Foulkrod,  4  Wash.  C.  C.  503.] 

(x)  Malcolm  v.  Fullarton,  2  T.  R.  645. 

(y)  Habberton  v.  Wakefield,  4  Camp.  58. 

(z)  De  Medina  v.  Grove,  10  Q.  B.  152. 
[See  Roth  u.  Schloss,  6  Barb.  308  ;  Ander- 
son V.  Gage,  Dudley  (S.  Car.),  319  ;  Hale 
v.  Passmere,  4  Dana,  70.] 

(a)  Newdigate  o.  Davy,  1  Ld.  Eaym. 
742 ;  Lindon  o.  Hooper,  Cowp.  419 ; 
Thurston  v.  Mills,  16  East,  270. 

(6)  Pitt  V.  Coombes,  2  A.  &  E.  459. 

(c)  Duke  de  Cadaval  v.  Collins,  4  A.  & 
E.  858.  [Where  any  person  is  arrested 
for  a  just  cause,  and  by  lawful  authority, 
for  an  improper  purpose,  any  money  he 
may  pay  for  his  enlargement  may  be  con- 
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And  it  seems  that  if  a  party,  with  full  knowledge  of  the  facts, 
pay  a  sum  of  money  which  is  sought  to  be  recovered  by  action,  at 
any  time  after  proceedings  have  been  actually  commenced,  this  will 
be  regarded  as  a  payment  under  legal  process,  within  the  meaning 
of  the  rule  which  we  are  now  considering ;  so  that,  if  there  has 
been  no  fraud,  it  cannot  be  recovered  back,  (d) 

But  where  a  certificated  bankrupt,  on  being  arrested  for  a  debt 
which  was  provable  under  the  commission,  paid  the  money  under 
protest,  at  the  same  time  stating  his  bankruptcy  and  commission, 
and  warning  the  sheriff  that  he  would  apply  to  the  6ourt  to  have 
his  money  paid  back  ;  it  was  held,  that  this  was  not  such  a  pay- 
ment of  money  under  legal  process,  with  knowledge  of  the  facts, 
as  precluded  the  bankrupt  from  recovering  back  the  money  so 
paid,  (e) 

14.  The  action  for  money  had  and  received  is  also  maintainable, 
( )f  fees  of  ''°  recover  from  a  party  who  has  wrongfully  received 
office  unjust-   the  known  and  accustomed  fees  of  an  oMce  which  the 

ly  received 

by  an  in-        plaintiff  holds,  or  is  entitled  to  hold,  the  amount  of  fees 
of    which    such    party    has    wrongfully    possessed   him- 
self.  (/) 

And  it  would  appear  that  the  right  to  an  office  may  be  tried  in 
this  form  of  action.  (^) 

sidered  as  paid  by  duress  of  imprisonment,  unfounded.  See  Hamlet  v.  Richardson, 
and  may  b,e  recovered  back  in  an  action  supra;  and  2  Smith  L.  C.  240  b. 
for  money  had  and  received.  Severance  (e)  Payne  i/.  Chapman,  4  A.  &  E.  364. 
V.  Kimball,  8  N.  H.  386.  Sec  Richardson  (/)  Per  Lord  Kenyon,  Boyter  v.  Dods- 
V.  Duncan,  3  N.  H.  511  ;  Alexander  v.  worth,  6  T.  R.  681,  683  ;  and  see  Spry  v. 
Pierce,  10  N.  H.  497;  Burnhara  v.  Emperor,  6  M.  «&  W.  639;  King  v.  Als- 
Spooner,  10  N.  H.  532;  Foshay  u.  Fur-  ton,  12  Q.  B.  971  ;  18  L.  J.  Q.  B.  59; 
guson,  5  Hill,  154.  The  fear  of  impris-  Shoubridge  u.  Clark,  12  C.  B.  335  ;  Row- 
onment  is  sufficient  to  constitute  duress  land  v.  Hall,  1  Scott,  539. 
per  minus.  Foshay  v.  Ferguson,  icbi  sup7-a.]  (g)  See  Arris  ^.  Stukely,  2  Mod.  260  ; 
(d)  Hamlet  v.  Richardson,  9  Bing.  644,  Howard  v.  Wood,  Sir  T.  Jones,  126;  S. 
647;  [Benson  u.  Monroe,  7  Cush.  125.]  C.  2  Lev.  245;  per  Heath  J.  Lightly  u- 
See  per  Ilolroyd  ■  J.  Milnes  v.  Duncan,  6  Clouston,  1  Taunt.  114,  115;  and  per 
B.  &  C.  671,  679  ;  per  Abbott  C.  J.  Miles  Lord  Kenyon  C.  J.  Green  v.  Hewitt, 
K.  Dell,  3  Stark.  25,  26;  and.see  Dupen  i>.  Peake,  182,  185;  [Allen  u.  M'Kean,  1 
Keeling,  4  C.  &  P.  102.  Bat  in  Cobden  Sumner,  317.]  In  Lamine  v.  Dorvell,  2 
I).  Hendrick,  4  T.  R.  432,  note  (a).  Lord  Ld.  Raym.  1217,  Holt  C.  J.  seems  to  have 
Kenyon  drew  a  distinction  between  money  admitted  this  doctrine;  but  he  mentioned 
paid  to  compromise  an  action,  and  money  a  case  in  which  eminent  counsel  denied  it, 
paid  under  the  judgment  of  a  court.  This  and  said  the  action  had  crept  in  by  de- 
distinction,  however,  would  appear  to  be  grees. 
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But  this  action  will  not  lie  by  the  nominee  of  a  perpetual  curacy, 
to  recover  the  profits  thereof  from  a  party  who  was  in  possession 
and  who  likewise  claimed  to  be  curate ;  (K)  although  it  will  lie  in 
the  case  of  a  donative,  because  there  the  party  is  in  full  possession 
immediately  on  his  being  nominated.  (J) 

Nor  can  this  action  be  maintained  to  recover  mere  gratuities,  re- 
ceived by  the  intruder  from  third  persons  for  services  rendered  by 
him  in  exercising  the  plaintiff's  office  ;  such  gratuities  not  being 
certain  and  appropriated  fees  annexed  to  the  office.  (/) 

15.  The  plaintiff  in  an  action  may  sue  the  sheriff  or  his  execu- 
tors, for  money  received  by  him  or  his  bailiff  {¥)  under  Against 
a  jieri  facias,  (J)  without  ruling  him  to  return  the  writ  ^i^^"*^'  ^''• 
or  demanding  the  money,  (jiti)  And  it  has  been  said,  that  the  action 
may  be  brought  as  soon  as  the  money  is  paid,  and  before  the  return 
of  the  writ,  (n) 

But  a  mere  seizure,  without  a  sale  of  the  goods,  will  not  charge 
the  sheriff  in  an  action  for  money  had  and  received,  (o)  And  if, 
after  having  seized  goods  under  the  plaintiff's  writ  oi  fieri  facias,  he 
sell  them,  though  irregularly,  under  another  process  of  the  court, 
at  the  suit  and  for  the  benefit  of  another  party,  an  action  for  money 
had  and  received  cannot  be  maintained  against  him  by  the  first 
plaintiff.  (^) 

So,  the  proceeds  of  the  sale  become  money  had  received  to  the 
use  of  the  party  under  whose  process  it  was  effected ;  (g)  and  if 
there  be  a  balance  remaining  after  the  plaintiff's  execution  is  satis- 

(h)  Powell   V.  Milbank,  1    T.  E.  399,  9tli  ed.  1019.     But  if  the  sheriff  be  sued 

note.  without  any  prior   demand   of  the   sum 

(i)  Eex  V.  Bishop .  of  Chester,  1   T.  R.  levied,  the  court  will,  on  application,  stay 

396,  403.  the  proceedings  against  him,  on  payment 

(j)  Boyter  v.  Dodsworth,  6  T.  E.  681.  of  that   sum  without  costs.     Jefferies  v. 

{h)  Underhill  v.  "Wilson,  6  Bing.  697.  Sheppard,  3  B.  &  Aid.  696. 

Aliter  where  the  bailiff  acted  expressly  for  (n)  See  per  Littledale  J.  Morland  v. 

and  under  the  directions  of  the  plaintiff  Pellatt,  8  B.  &   C.  722,  727 ;  sed  vide  per 

himself.    Cook  a.  Palmer,  6  B.  &  C.  739 ;  Parke  J.  lb.,   and   Morland   v.  Leigh,  1 

Crowder  v.  Long,  SB.  &  C.  599;  Tidd,  Stark.  388;    [Crane  o.  Dygert,  1  Wend. 

9th  ed.  1019;  Higgins  v.  M'Adam,  3  Y.  534;  S.  C.  4  Wend.  675.] 

&J.  1.  (o)  Thurston  v.   Mills,  16   East,   254, 

(I)  Longhill  V.  Jones,    1    Stark.   345;  274. 

M'Neill  M.  Perchard,  1  Esp.  263;   [Arm-  (p)  lb.     See  Eeed  v.  James,  1  Stark, 

strong  V.  Carrow,  6  Cowen,  465.]  134. 

(m)  Dale  v.  Birch,  3  Camp.  347  ;  Tidd,  (q)  Swain  v.  Morland,  1  B.  &  B.  370. 
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fied/such  balance  becomes  a  debt  from  the  sheriff  to  the  execution 
debtor,  (r) 

So,  if  the  sheriff  wrongfully  seize  and  sell  the  goods  of  a  third 
person  under  an  execution,  the  latter  may  sue  him  for  money  had 
and  received ;  and  he  will  make  out  a  primd  facie  case  by  merely 
proving  his,  the  plaintiff's  possession  of  the  goods  at  the  time  of  the 
seizure.  Thus,  in  the  case  of  Oughton  v.  Seppings,  (s)  a  sheriffs 
officer  had  wrongfully  seized,  under  a,fi.fa.  against  A.,  a  horse  he- 
longing  to  B.  The  horse  was  sold  by  the  sheriflP,  and  the  money 
paid  over  to  the  officer.  B.  brought  an  action  for  money  had  and 
received,  against  the  officer,  to  recover  the  amount;  and  the  case 
she  proved  was,  that  the  horse  had  belonged  to  her  husband,  and 
that  after  his  death  she  had  provided  for  its  keep  ;  but  no  letters  of 
administration  were  produced  :  and  yet  it  was  held,  that  there  was 
sufficient  evidence  to  entitle  her  to  recover. 

So,  if  the  sheriff:  seize  and  sell  goods  under  a,fi.fa.,  and  pay  the 
proceeds  of  the  sale  to  the  execution  ci'editor,  after  notice  of  an  act 
of  bankruptcy  committed  by  the  defendant,  his  assignees  or  trustee 
may  sue  the  sheriff  for  money  had  and  received.  (^) 

4.  Interest. 

The  form  of  the  common  count  for  interest  is,  that  the  plaintiff 
Interest  at  Sues  the  defendant  "  for  money  payable  by  the  defendant 
commoniaw.  ^^  ^^^  plaintiff,  for  interest  for  the  forbearance  by  the 
plaintiff  to  the  defendant,  at  his  request,  of  moneys  due  from  the 
defendant  to  the  plaintiff."  (u) 

The  general  common  law  rule  is,  that  the  law  does  not  imply  a 
contract  on  the  part  of  a  debtor,  to  pay  interest  on  the  sum  he  owes, 
although  the  debt  may  be  of  a  fixed  amount,  and  may  have  been  fre- 
quently demanded,  (a;)     Nor,  in  the  absence  of  express  stipulation, 

(r)  Harrison   v.   Paynter,  6   M.  &  W.  (n)  See  Nordenstrom  v.  Pitt,  13  M.  & 

387.  W.  723.     A  count  for  interest  should  be 

(s)  1  B.  &  Aid.  241.  inserted,  where    it  is   claimed  as   a  debt. 

(()  Notley  V.  Buck,  8  B.  &  C.  160.  [So,  Ashby  v.  Ashby,  3  M.  &  P.  186.    In  other 

if  after  a  supersedeas  of  an  execution  has  cases   it  may  be    recovered  as  damages, 

been  shown  to  the  sheriff,  he  compels  the  Hudson  v.  Pawcett,  7  M.  &  G.  348  ;  Fruh- 

party  to  pay  the  amount  of  the  execution,  ling  u.  Shroeder,  2  Bing.  N.  C.  77  ;  Ber- 

he  acts  without  authority,  and  the  money  rington  v.  Phillips,  1  M.  &  W.  48. 

may  be  recovered  back  in   an  action  for  {x)    De    Havilland    v.    Bowerbank,    1. 

money  had  and  received.     Hopkinson  v.  Camp.   50  ;   De  Bernales  v.  Fuller,  2  Ih. 

Sears,   14  Vt.  494.]      As   to   the   sheriff  426;  Walker  w.  Constable,  1  B.  &  P.  307  ; 

taking  an  indemnity,  see  Young  v.  Mar-  Page  u.  Newman,  9  B.  &  C.  378,  380. 

shall,  8  Bing.  43.  [Where  there  is  no  express  contract  to  pay 
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is  interest  due  as  a  matter  of  right,  even  upon  money  payable  under 
a  written  instrument,  except  in  the  case  of  commercial  instruments 


interest,  it  is  not  recoverable  except  upon 
the  presumption  that  the  debt  should  have 
been  sooner  paid.  Brainerds  v.  Champlain 
Transp.  Co.  29  Vt.  1.54.  But  according 
to  the  American  authorities,  interest  will 
be  allowed  after  a  demand  of  payment  of 
an  unsettled  claim  for  goods  sold  and  de- 
livered, or  services  rendered,  from  the  time 
of  the  demand  ;  and  a  presentment  of  the 
account  or  commencement  of  a  suit  is  suf- 
ficient demand  upon  which  to  found,  and 
from  which  to  date,  a  claim  of  interest. 
Barnard  v.  Bartholomew,  22  Pick.  291, 
294  ;  Mcllvaine  v.  Wilkins,  12  N.  H.  481 
et  seq. ;  Ames  v.  "Wilson,  22  Maine,  116, 
120  ;  Selleck  v.  French,  1  Conn.  32 ;  Gray 
V.  Van  Amringe,  2  Watts  &  S.  128 ; 
Moore  v.  Patten,  2  Porter,  451,  454; 
Houghton  V.  Hagar,  Brayt.  133 ;  Bates  v. 
Starr,  2  Vt.  536 ;  Cole  v.  Trull,  9  Pick. 
325;  Goff  V.  Eehoboth,  2  Cush.  475; 
David  V.  Conard,  1  Iowa  (Greene),  336. 
In  National  Lancers  v.  Lovering,  20  N.  H. 
511,  it  was  held,  that  interest  might  be 
recovered  in  an  action  for  goods  sold  and 
delivered,  where  the  time  of  payment  was 
agreed  upon  by  the  parties,  from  the 
period  so  fixed,  by  way  of  damages  for 
the  wrongful  detention  of  the  money  after 
that  date.  But  if  there  be  a  certain  term 
of  credit  given,  or  a  usage,  or  an  under- 
standing between  the  parties,  arising  out 
of  their  mode  of  dealing  or  otherwise,  that 
payment  is  not  to  be  made  till  a  particu- 
lar period,  such  usage,  understanding, 
or  agreement  will,  of  course,  govern  the 
claim  of  interest.  Moore  v.  Patten,  ubi 
supra ;  Cannon  v.  Warren,  2  Porter,  351 ; 
M'Allister  v.  Reab,  8  Wend.  109 ;  Ray- 
mond V.  Isham,  S'  Vt.  258 ;  Esterly  o. 
Cole,  3  Comst.  502  ;  Wood  u.  Smith,  23 
Vt.  706.  Interest  is  allowed  on  a  mer- 
chant's account  from  the  time  the  credit 
given  has  expired.  Raymond  v.  Isham,  8 
Vt.  258  ;  Porter  o.  Munger,  22  Vt.  191 ; 
Selleck  v.  French,  1  Conn.  32  ;  National 
Lancers  u.  Lovering,  20  N.  H.  511.  And 
this  term  of  credit  is  sometimes  inferred 


from  the  usage  of  the  place  where  the 
dealings  are  had.  Roons  v.  Miller,  3 
Watts  &  S.  271 ;  Selleck  v.  French,  1 
Conn.  32  ;  Esterly  v.  Cole,  3  Comst.  502; 
Bate  V.  Burr,  4  Harring.  130.  Accounts 
for  money  advanced,  lent,  or  expended,  for 
the  use  of  another,  at  his  request,  generally 
bear  interest.  See  Ilsley  v.  Jewett,  2  Met. 
168;  Gibbs  v.  Bryant,  1  Pick.  118;  Liot- 
ard  u.  Graves,  3  Caines,  226 ;  Reid  v. 
Rensselaer  Glass  Factory,  3  Cowen,  393  ; 
S.  C.  5  lb.  589  ;    Dilworth  v.  Sinderling, 

I  Binney,  488,  494;  Weeks  v.  Hasty,  13 
Mass.  218  ;  Sims  v.  Willing,  8  Serg.  &  R. 
103,  109  ;  Miles  v.  Bacon,  4  J.  J.  Marsb. 
457 ;  Breckenridge  u.  Taylor,  5  Dana, 
110,  114;  Goodloe  v.  Clay,  6  B.  Mon.  236  ; 
Cheeseborough  v.  Hunter,  1  Hill  (S.  Car.), 
400;  Taylor  v.  Knox,  1  Dana,  391,  399  ; 
Selleck  w.  French,  1  Conn.  32.  But  money 
lent,  without  any  stipulation  ftr  interest, 
does  not  necessarily  draw  interest,  until 
refusal  or  neglect  of  payment,  after  demand 
made,  or  some  other  default  of  the  bor- 
rower. Hubbard  v.  Charlestown  Branch 
Railroad  Co.  11  Met.  124.  Interest  is  not 
necessarily  recoverable  on  money  obtained 
from  a  bank  by  an  over-draft.  lb.  If 
money  is  wrongfully  or  fraudulently  ob- 
tained from  a  bank,  it  may  be  recovered 
back  with    interest.     Wood  v.  Robbins, 

II  Mass.  504;  Hubbard  v.  Charlestown 
Branch  R.  R.  Co.  11  Met.  124.  Whether 
interest  shall  be  recovered  in  an  action  for 
money  had  and  received,  seems  to  depend 
on  the  circumstances  of  each  case.  A 
mere  stakeholder,  agent,  trustee,  or  bailee, 
in  whose  hands  money  has  been  deposited 
and  retained  without  use  or  default  on  his 
part,  would  not  be  liable  for  interest.  But 
where  the  money  of  one  person  has  been 
detained  wrongfully,  or  been  used,  by  an- 
other, or  whore  it  has  been  kept  by  him 
when  it  should  have  been  paid  over,  inter- 
est is  properly  chargeable  in  an  action  to 
recover  it.  See  Dodge  v.  Perkins,  9  Pick. 
369  ;  Knight  v.  Reese,  2  Dallas,  182  ;  Bell 
V.  Logan,  7  J.  J.  Marsh.  503,  594 ;  Vance 
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of  a  negotiable  nature,  such  as  bills  of  exchange  and  promissory 
notes.  (2/) 

Thus,  primd  facie,  interest  is  not  claimable  on  a  demand  for 
When  not  goods  sold,  although  the  price  was  to  have  been  paid  on 
claimable.  ^  certain  day  ;  (2)  or  on  a  balance  struck  on  an  account 
for  goods  sold  ;  (a)  or  on  a  debt  due  for  work  and  materials ;  (5) 
or  for  money  lent  to,  (c)  or  paid  for,  the  defendant ;  (cT)  or  had 
and  received  by  him,  though  fraudulently,  for  the  plaintiff's  use.  (e) 


V.  Vance,  5  Monroe,  521  ;  Selleck  u. 
French,  1  Conn.  33  ;  Johnson  v.  Eicke,  7 
Halsted,  316  ;  Marion  v.  McRea,  1  Cheves 
(Law),  61;  Wood  v.  Robbins,  11  Mass. 
504  ;  Evartsu.  Nason,  11  Vt.  122  ;  Hudson 
u.  Tenney,  6  N.  H.  456.  Where  a  party  has 
received  or  retained  money  of  another 
wrongfully,  interest  is  recoverable  from 
the  time  it  was  wrongfully  received  in  the 
first  case,  and  from  the  time  it  was  wrong- 
fully retained  in  the  other.  Chauncey  v. 
Yeaton,  1  N.  H.  151  ;  Wood  v.  Kobbins, 
11  Mass.' 504;  Winslow  o.  Hathaway,  1 
Pick.  211  ;  Greenly  v.  Hopkins,  10  Wend. 
96 ;  Lynch  v.  Deviar,  3  John.  Ca.  303  ; 
Simpson  v.  Eeltz,  1  McCord  Ch.  213 ; 
Shipman  v.  Miller,  2  Root,  405 ;  Selleck 
V.  Erench,  1  Conn.  32  ;  Hawkins  v.  John- 
son, 4  Blackf.  23.  But  on  open  and  cur- 
rent accounts  between  parties  no  interest 
is  chargeable,  except  in  cases  of  money 
advanced,  expended,  &c.,  as  above  stated. 
A  balance  must  be  struck,  and  notice  given 
In  some  way  by  presentment  of  the  ac- 
count, by  demand  of  payment,  or  by  suit 
brought  for  the  balance.  See  Raymond  v. 
Isham,  8  Vt.  258  ;  Crawford  v.  Willing,  4 
Dallas,  286  ;  Selleck  v.  French,  1  Conn. 
34 ;  Wiltburger  o.  Randolph,  Walker 
(Miss.),  20;  Shewell  v.  Givan,  2  Blackf. 
314;  Surton  v.  Gilliam,  1  Scam.  579; 
McKnight  i\  Dunlop,  4  Barb.  36.  An 
account  current,  received  and  not  objected 
to  within  a  reasonable  time,  becomes  a 
settled  account  bearing  interest  from  the 
time  it  is  stated.  Bainbridge  v.  Wilcox, 
1  Baldwin,  536  ;  Crosby  v.  Otis,  32  Maine, 
256.  Where  money  is  payable  on  demand, 
interest  does  not  accrue  until  demand  is 
made.  Lewis  v.  Lewis,  2  Hayw.  32  ;  Free- 


land  V.  Edwards,  lb.  49  ;  Dodge  v.  Per- 
kins, 9  Pick.  369  ;  Hunt  v.  Nevers,  15 
Pick.  500  ;  Brewer  v.  Tyringham,  12  Pick. 
547  ;  Haven  v.  Foster,  9  Pick.  112;  Brey- 
fogle  V.  Beckley,  16  Serg.  &  R.  264;  Bart- 
lett  V.  Marshall,  2  Bibb,  467,  471 ;  Nelson 
u.  Cartmel,  6  Dana,  7  ;  Wells  v.  Aber- 
nethy,  5  Conn.  222,  228  ;  Vaughan  v. 
Goode,  Minor,  417.  Where  no  other  de- 
mand is  made,  the  commencement  of  a 
suit  for  the  money  will  be  regarded  as  a 
demand  for  the  purpose  of  computing  in- 
terest. Dodge  V.  Perkins,  Hunt  v.  Nevers, 
and  other  cases  cited  above.] 

(y)  Page  v.  Newman,  9  B.  &  C.  378, 
380  ;  Foster  v.  Weston,  6  Bing.  709. 

(z)  Gordon  v.  Swain,  12  East,  419 ; 
Marshall  v.  Poole,  13  East,  99  ;  De  Ber- 
nales  v.  Fuller,  2  Camp.  428, 429  ;  Calton 
u.  Bragg,  15  East,  255.  [See  Sammis  v. 
Clark,  13  111.  544 ;  Hill  «.  Allen,  13  HI. 
592.] 

(a)  Chalie  v.  Duke  of  York,  6  Esp.  45. 
[But  see  Crosby  v.  Otis,  32  Maine,  256.]. 

(6)  James  v.  Cotton,  7  Bing.  273.  See 
Trelawney  v.  Thomas,  1  H.  Bl.  305  ;  Bla- 
ney  v.  Hendrick,  3  Wils.  205.  , 

(c)  Calton  </.  Bragg,  15  East,  223; 
Gwyn  v.  Godby,  4  Taunt.  346  ;  although 
the  money  was  lent  on  a  written  contract 
to  repay  it  at  a  time  depending  on  a 
contingency ;  Page  v.  Newman,  9  B.  &  C. 
378. 

(rf)  Carr  v.  Edwards,  3  Stark.  132. 

(e)  Fruhling  v.  Schroeder,  2  Bing.  N. 
C.  77  ;  De  Bernales  v.  Fuller,  2  Camp. 
420 ;  Crockford  v.  Winter,  1  lb.  129 ;  De 
Havilland  v.  Bowerbank,  lb.  50  ;  Walker 
u.  Constable,  1  B.  &  P.  307  ;  Tappenden 
V.  Randall,  2  lb.  472 ;   Goodchild  c  Fen- 
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Nor  is  intei'est  necessarily  payable  on  a  guaranty  ;  (/)  or  on  a 
sum  insured  on  a  ship,  or  on  life ;  (^g~)  or  in  an  action  on  a  foreign 
judgment ;  (K)  or  on  an  attorney's  bill ;  (i)  or  upon  a  deed  or  cov- 


ton,  3  Y.  &  J.  481 ;  [Reab  v.  M'AUister,  8 
Wend.   109;  Wood  v.  Hickok,  2  Wend. 
501 ;  Feeter  v.  Heath,  11  Wend.  477 ;  Dox 
V.  Dey,  3  Wend.  356  ;    Tucker  v.  Ives,  6 
Cowen,    193.     Interest  is   to   be   allowed 
upon  money  paid  at  the  request  and  to  the 
use  of  another,  from  the  time  of  payment. 
Gibbs  V.  Bryant,  1   Pick.   118;   Reid   o. 
Rensselaer    Glass    Man.   Co.  3    Cowen, 
436 ;    S.    C.    5    Cowen,   587 ;   Fowler  v. 
Shearer,  7  Mass.  14 ;  Weeks  v.  Hasty,  13 
Mass.  218;  Davenport  u.  Mason,  15  Mass. 
85  ;  Campbell  v.  Musier,  6  John.  Ch.  24 ; 
Rector  v.  Mark,  1    Miss.  288  ;  JSarnard  v. 
Bartholomew,    22    Pick.    291  ;    Ilsley  v. 
Jewett,  2  Met.  168.     In  Dodge  v.  Perkins, 
9  Pick.  368,  it  was  held,  that  if  an  agent, 
having  received  money,  unreasonably  neg- 
lects to  inform  his  employer  of  it,  he  is 
liable  for  interest  from  the  time  when  he 
ought  to  have  given  information ;   and  it 
was  further  held,  that  whenever  the  law  by 
implication  makes  it  the  duty  of  the  party 
to  pay  over  the  money  to  the  owner,  with- 
out any  previous  demand  on  his  part,  in- 
terest is   to   be   allowed.      See   Ellery  v. 
Cunningham,  1  Met.  112,  116.     The  sub- 
ject of  interest  is  very  fully  examined  in 
the  above  case  of  Dodge  v.  Perkins.     See 
also  Williams  v.  American  Bank,  4  Met. 
317;    People  u.    Gasherie,   9    John.    71; 
Pease  v.  Barber,  3  Caines,  266  ;  Porter  v. 
Bussey,  1  Mass.  436  ;   Wood  u.  Robbins, 
11  Mass.  504;    Taylor  t>.  Knox,  1   Dana, 
398;    Hauxhurst  v.  Hovey,  26   Vt.   544. 
In  Pennsylvania,  interest  is  recoverable  in 
assumpsit  for  money   had  and  received  : 
on  money  paid  by  mistake  from   the  time 
of  explanation  and  payment  redemanded ; 
King  V.  Diehl,  9  Serg.  &  R.  409  :  in  as- 
sumpsit for  work  and  labor ;  in  an  action 
on   a  policy  of   insurance ;    Obermyer  v. 
Nichols,  6  Binn.  162  ;  and  in  assumpsit  for 
money  lent  and  advanced;  Dibworth  v. 
Sinderling,   1   Binn.  488  :    on  rent    from 


the  time  it  falls  due  :  on  an  open  account, 
where  a  certain  time  is  fixed  for  payment, 
and  generally  in  all  cases  where  one  per- 
son obtains  money  belonging  to  another. 
Obermyer  v.  Nichols,  vbi  supra.  Where 
there  is  no  usage,  no  precise  time  of  pay- 
ment fixed,  no  account  rendered,  or  de- 
mand made,  it  is  not  usual  for  the  court  to 
direct  interest  in  the  name  of  interest,  but 
to  leave  it  to  the  jury  under  all  the  circum- 
stances of  the  case  to  give  or  refuse  dam- 
ages for  the  detention  of  the  debt.  Eckert 
V.  Wilson,  12  Serg.  &  R.  393.  See,  also, 
Graham  v.  Williams,  16  Serg.  &  R.  257  ; 
Fashott  V.  Reed,  16  Serg.  &  R.  266  ;  Wilt- 
burger  !).  Mndolph,  Walker  (Miss.),  20.] 
{/)  Hare  v.  Richards,  7  Bing.  254. 
{g)  Kingston!).  M'Intosh,  1  Camp.  518; 
Higgins  V.  Sargent,  2  B.  &  C.  348 ;  Bain 
V.  Case,  Moo.  &  M.  262 ;  S.  C.  3  C.  &  P. 
496. 

(A)  Hilhouse  u.  Davis,  1  M.  &  S.  173. 
As  to  interest  on  a  Scotch  judgment,  Ar- 
nott  u.  Rcdfern,  3  Bing.  353 ;  or  Irish 
judgment,  Bannn.  Dalzel),  3  C.  &  P.  376  ; 
S.  C.  Moo.  &  M.  228.  In  action  on  a  Ja- 
maica judgment  (Atkinson  v.  Lord  Bray- 
brook,  4  Camp.  380  ;  S.  C.  1  Stark.  219), 
Lord  EUenborough  would  not  allow  in- 
terest, and  said  the  judgment  constituted 
only  a  simple  contract  debt.  On  an  £nj- 
Zi'sA  judgment  whether  equity  allows  inter- 
est, Lewes  v.  Morgan,  3  Y.  &  J.  394.  As 
to  interest  in  India,  see  3  Bing.  193.  In 
the  Scotch  courts  interest  is,  it  seems, 
allowed.  Arnott  v.  Redfern,  3  Bing.  353  ; 
Foster  v.  Weston,  6  lb.  711,  714.  [Interest 
was  allowed  in  New  Hampshire  on  a  judg- 
ment of  a  justice  of  the  peace  of  another 
state,  where  a  recovery  was  had  upon  it  in 
New  Hampshire.  Mahurin  v.  Bickford, 
6  N.  H.  567.  Interest  is  allowable  upon 
verdicts  and  awards  up  to  the  time  of  the 
rendition  of  judgment  where  delay  has 
occurred.     Winthrop  v.  Curtis,  4  Greenl. 


(i)  Walker  v.  Bayley,  2  B.  &  P.  219. 
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enant  for  tlie  payment  of  money,  even  by  instalments,  (^)  unless 
there  be  a  penalty  ;  or  upon  a  replevin  bond  ;  (J)  or  upon  a  recog- 
nizance of  bail  in  the  queen's  bench  ;  (»n)  or  upon  a  sum  due  on 
a  balance  of  accounts,  (n)  And,  generally  speaking,  money  de- 
posited with  a  banker  does  not  carry  interest,  (o) 

But  in  some  cases  the  common   law  does  give  interest ;  as  upon 

bills  of  exchange  and  promissory  notes,  where  the  claim 

claimed  on       to  it  is  supported  by  mercantile  usage,  (p)     Thus,  the 

^'  ''^'  acceptor  of  a  bill,  and  the  maker  of  a  note,  are  respec- 
tively liable  to  pay  interest  thereon,  in  the  nature  of  damages,  (^q) 
from  the  time  the  instrument  became  due  ;  although  interest  be 
not  reserved  on  the  face  of  it,  and  there  be  no  proof  of  any  de- 
mand of  payment,  (r)     And,  in  the  case  of  a  note  payable  on  de- 


297;  Sproat  u.  Cutler,  Wright,  157.  So, 
interest  is  allowed  in  an  action  of  debt  on 
a  judgment  from  the  time  of  the  rendition 
of  the  first  judgment.  Williams  v.  Ameri- 
can Bank,  4  Met.  .322  ;  Fishburne  v.  San- 
dors,  1  Nott  &  McCord,  242  ;  Pinckney  v. 
Singleton,  2  Hill  (S.  Car.),  34.3;  Rogers 
0.  McDearmid,  7  N.  H.  506 ;  Hodgdon  v. 
Hodgdon,  2  N.  H.  169;  Sayre  v.  Austin, 
3  Wend.  496  ;  Watson  i'.  Fuller,  6  John. 
283  ;  Van  Wyck  v.  Montrose,  12  John. 
350;  Geltson  u.  Hoyt,  13  John.  561  ;  Wil- 
liams V.  Smith,  2  Caines,  253  ;  Constable 
u.  Colden,  2  John.  480;  M.ason  v.  Fakle, 
I  Breese,  52  ;  Prince  a.  Lamb,  1  Breese, 
299.  The  rule  applies  where  the  original 
judgment  is  for  a  cause  of  action,  that  does 
not  bc.ir  interest,  as  for  unliquidated  dam- 
ages. Klock  V.  Robinson,  22  Wend.  157  ; 
Lord  V.  Mayor  &c.  of  New  York,  3  Hill, 
427  ;  Marshall  v.  Dudley,  4  J.  J.  Marsh. 
244;  Gatewood  v.  Palmer,  10  Humph. 
466;  Hawkins  v.  Ridenhour,  13  Mis.  125. 
Judgments  bear  the  rate  of  interest  estab- 
lished by  law,  whatever  may  have  been  the 
rate  agreed  upon  by  the  parties  in  the  con- 
tract on  which  the  judgment  was  founded. 
Morgan  v.  Evans,  2  CI.  &  Fin.  160  (Am. 
ed.),  note  (2) ;  Wilson  v.  Marsh,  2  Beasley 
(N.  J.),  289  ;  Verree  v.  Hughes,  6  Halst. 
91 ;  Wernwag  v.  Brown,  3  Blackf.  457  ; 
Gilbert  !,■.  Driver,  3  Head  (Tenn.),  463.  By 
statute  in  Massachusetts,  1847,  c.  153,  in- 
terest may  be  collected  on  an  execution 
from  the  time  of  the  rendition  of  judgment. 


The  same  is  the  law  of  Maine,  and  similar 
provisions  exist  in  other  states  :  as  New 
York,  Pennsylvania,  South  Carolina,  Ken- 
tucky, &c.  See  Sayre  v.  Austin,  3  Wend. 
496  ;  Berryhill  v.  Wells,  5  Binney,  56, 59  ; 
Kirk  r.  Richbourg,  2  Hill  (S.  Car.),  352; 
Chamberiain  v.  Maitland,  5  B.  Mon.  448, 
449  ;  Martin  v.  Kilburne,  II  Vt.  93.  But 
at  common  law  interest  could  not  be  levied 
on  an  execution  on  a  judgment.  See  Wat- 
son V.  Fuller,  6  John.  283  ;  Mason  v. 
Sudan,  2  John.  Ch.  172,  180.] 

(k)  Foster  v.  Weston,  6  Bing.  709  ;  Hig- 
gins  V.  Sargent,  2  B.  &  C.  348. 

(/)  Anon.  4  Taunt.  30. 

(m)  Anon.  lb.  722. 

(n)  Chalie  v.  Duke  of  York,  6  Esp.  45  ; 
Bain  v.  Case,  Moo.  &  M.  262  ;  S.  C.  3  C. 
&  P.  496.  When  equity  will  not  allow 
interest  on  a  balance  in  the  hands  of  an 
attorney  ;  Wright  v.  Southvvood,  1  Y.  & 
J.  531. 

(o)  Per  Lord  Denman,  Edwards  v.  Vere, 
5  B.  &  Ad.  282,  285. 

(p)  Page  u.  Newman,  9  B.  &  C.  378; 
Foster  v.  Weston,  6  Bing.  709. 

(q)  Ex  parte  Williams,  1  Rose,  Bank. 
Ca.  399  ;  Cameron  v.  Smith,  2  B.  &  Aid. 
305  ;  Maberley  «.  Robins,  5  Taunt.  626 ; 
In  the  matter  of  Burgess,  8  lb.  660.  To 
entitle  a  party  to  interest  on  a  bill  or  note, 
from  maturity,  it  must  be  produced  at  the 
trial.    Hutton  v.  Ward,  15  Q.  B.  26. 

(r)  Bayl.  on  Bills,  5th  ed.  348;  [Jacob 
V.  Adams,  1  Dallas,  52 ;  Powell  v.  Guy,  5 
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mand,  the  plaintiff  is  entitled  to  recover  interest  from  the  time  of 
making  a  demand ;  (s)  or,  if  there  has  not  been  a  demand,  then 
from  the  time  of  the  service  of  the  v?rit  of  summons  in  an  action 
on  the  note,  (t)  So  a  note  in  the  following  form :  "  I  promise, 
for  myself  and  executors,  to  pay  F.  H.,  or  her  executors,  one  year 
after  my  death,  300^.,  with  legal  interest," — bears  interest  from 
the  date  thereof,  (u)  So,  it  appears  that  a  banker's  check  carries 
interest.  («)  And  so  the  drawer  or  indorser  of  a  bill,  or  the  in- 
dorser  of  a  note,  is  liable  to  pay  interest  from  the  time  he  receives 
notice  of  dishonor,  (a;) 

And  where  a  bill  of  exchange  — which  is  not,  on  the  face  of  it, 
made  payable  with  interest  —  is  drawn  in  one  country   ^     .     ^.,, 

...       ,.,",     Foreign  bill. 

and  payable  in  another,  the  drawer  is  liable,  on  the  bill 
being  dishonored,  to  pay  as  damages,  interest  according  to  the  cur- 
rent rate  in  the  country  where  the  bill  was  drawn.  («/) 

Interest  is  likewise  payable  on  an    account    stated    for  money 

lent,  (z)  Account 

So,  if  there  be  a  contract  to  pay  a  debt  by  bill  of  ex-   money  lent, 
change  or  promissory  note,  and  the  debtor  refuse  to  give 
it,   the    plaintiff  may  recover   interest  on  the    amount,   tracted  to  be 

r  1  *  1  1        1  -11  -r       ■  11     given  in pay- 

trom  the  time  when  the  bill  or  note,  it   given,  would,   mentot 
have  become  due.  (a) 


goods. 


Dev.  &  Bat.  70;  RoUman  v.  Baker,  5 
Humph.  406 ;  Francis  u.  Castlewain,  4 
Bibb,  282;  Pollard  v.  Yoder,  2  Marsh. 
(Ky.)  264.]  Interest  runs  from  the  date  of 
a  bill  or  note  payable  at  a  future  time 
"  with  interest ; "  Kennerley  v.  Nash,  1 
Stark.  452  ;  Hopper  v.  Richmond,  lb.  507  ; 
Denman  v.  Dibden,  R.  &  M.;  380 ;  Rich- 
ards V.  Richards,  2  B.  &  Ad.  447.  And  in 
such  a  case  the  interest  is  part  of  the  debt  ; 
Hudson  V.  Fawcett,  7  M.  &  G.  348. 

(s)  Per  Cur.  Blauey  v.  Hendricks,  2  Bl. 
761. 

{t)  Pierce  v.  Fothergill,  2  Scott,  334; 
[Dodge  B.  Perkins,  9  Pick.  369  ;  Hunt  v. 
Nevers,  15  Pick.  500;  Brewer  o.  Tyring- 
ham,  12  Pick.  547 ;  Haven  v.  Foster,  9 
Pick.  112;  Bryfogle  u.  Beckley,  16  Serg. 
&  R.  264 ;  Nelson  v.  Cartwel,  6  Dana,  7  ; 
Wells  V.  Abemethy,  5  Conn.  228 ;  Ethe- 
ridge  v.  Binney,  9  Pick.  272,  279  ;  Schmidt 
V.  Limehouse,  2  Bailey,  276 ;  Walker  v. 


Wills,  6  Ark.  167.  Where  a  note  was  in 
these  words,  "  Due  A.  B.  on  demand,  300 
dollars,"  &c.,  it  was  held,  that  interest 
would  commence  from  the  time  of  demand 
only.  Cannon  u.  Beggs,  1  McCord,  370  ; 
Vaughan  v.  Goode,  1  Minor,  417.] 

(u)  Roffey  v.  Greenwell,  10  A.  &  E.  222. 

(w)  Anon.  1  Jur.  844. 

{x)  Walker  v.  Barnes,  5  Taunt.  240. 

(y)  Gibbs  V.  Fremont,  9  Exch.  25.  [See 
Ayer  </.  Tilden,  15  Gray,  178;  Chase  v. 
Dow,  47  N.  H.  405.] 

[z)  Blaney  v.  Hendricks,  2  BI.  761. 

(a)  Davis  v.  Smyth,  8  M.  &  W.  399 ; 
Farr  v.  Ward,  3  M.  &  W.  23  ;  De  Ber- 
nales  v.  Fuller,  2  Camp.  248,  note ;  Mar- 
shall V.  Poole,  13  East,  98 ;  Slack  v.  Low- 
ell, 3  Taunt.  157  ;  Middleton  v.  Gill,  4  lb. 
298 ;  Sutton  v.  Morgan,  5  lb.  758.  [In- 
terest is  recoverable  as  of  right  on  contracts 
in  writing,  for  payment  of  money  at  a  day, 
as  bills  of  exchange,  &c.,  or  on  contracts 


956 


SUBJECT-MATTER   OF   CONTRACTS. 


But  if  the  delay  in  paying  the  bill  or  note  has  been  occasioned 
by  the  default  of  the  holder,  or  the  claim  has  lain  dormant  for  a 
long  time  without  any  demand  by  him,  the  jury  may  refuse  to  al- 
low interest.  (5)  And  so  if,  at  the  time  the  bill  falls  due,  there  be 
no  person  legally  authorized  to  receive  it,  —  as  if  the  holder  be 
dead  intestate,  and  administration  be  not  then  taken  out ;  in  such  a 
case  even  the  acceptor  is  not  chargeable  with  interest,  except  from 
the  time  when  the  administrator  demands  payment  of  the  princi- 
pal, (c) 

So  money  awarded  to  be  paid  on  a  particular  day,  carries  inter- 
est from  that  day,  provided  it  be  duly  demanded  there- 

Monej'  pay-  ■''■  •^.  . 

able  under       on,  (i)  and  the  plaintiff  proceed  by  action  ;  aliter  it  he 
proceed  by  attachment,  (e) 


for  the  payment  of  interest ;  or  -where  the 
money  claimed  has  been  used,  and  upon 
bonds,  &c.  But  in  other  cases,  it  is  for  the 
jury  to  determine  under  the  circumstances 
of  the  ease.  Newson  v.  Douglas,  7  Har. 
&  J.  417.  See  Bayley  on  Bills  (2d  Am. 
ed.)  375-378;  Gully  c,.  Remy,  1  Blackf 
70;  Horner  v.  Hunt,  1  Blackf  214.] 

(h)  Cameron  v.  Smith,  2  B.  &  Aid. 
308 ;  Du  Belloix  v.  Lord  Waterpark,  1 
D.  &  R.  16.  When  not  allowed  after 
tender ;  Dent  v.  Dunn,  3  Camp.  296. 
[The  vendee  of  land  on  a  credit,  to  whom 
a  deed  is  made,  and  possession  given,  is 
not  excused  from  paying  interest  on  the 
purchase-money,  because  the  payment  of 
the  principal  had  been  delayed  by  the  ad- 
verse claim  and  snit  of  a  third  party,  the 
vendee  during  all  that  time  having  enjoyed 
the  issues  and  profits  of  the  land.  Selden 
V.  James,  6  Rand.  465  ;  Brockenborough  v. 
Blythe,  3  Leigh,  619  ;  Oliver  v.  Hallam,  1 
Grattan,  298  ;  Boyce  v.  Britchett,  6  Dana, 
231  ;  Cullum  v.  Bank,  4  Ala.  22.  The 
covenant  of  the  vendor  in  Selden  v.  James, 
was  to  sell  and  convey  a  perfect  title 
(which  was  done  as  was  proved  by  the 
event  of  the  trial),  not  that  there  should 
be  no  claimants  ;  he  has  not,  therefore, 
committed  a  breach  of  his  covenant;  in 
this  there  is  no  excuse  for  the  non-pay- 
ment of  interest.  Selden  o.  James,  6 
Rand.  465.  To  excuse  the  vendee  of  land 
from  paying  the  interest  of  the  purchase- 


money  to  the  vendor,  it  is  not  enough  that 
he  should  be  ready  and  willing  to  pay  the 
principal ;  it  ought  to  appear  that  he  kept 
it  useless  and  unproductive  by  him,  and 
that  he  gave  the  vendee  notice  of  that  fact. 
Selden  v.  James,  supra.  But  see  Steven- 
son V.  Maxwell,  2  Sandf.  Ch.  273  ;  M'Kin- 
nan  v.  Sterrett,  6  Watts,  162.  Although  a 
defendant  is  restrained  from  paying  money 
by  attachment,  he  ought,  nevertheless,  to 
pay  interest  during  the  time  he  was  so  re- 
strained, if  he  continues  to  hold  and  use  the 
money ;  and  there  is  a  contract  to  pay  in- 
terest for  it,  so  that  interest  is  part  of  the 
debt.  Adams  v.  Cordis,  8  Pick.  260.  See 
Templeman  a.  Fontleroy,  3  Rand.  434; 
Preseott  v.  Parker,  4  Mfiss.  170.  But  if, 
before  demand  is  made,  or  other  default,  a 
debtor  is  summoned  as  trustee,  and  he 
practices  no  delay  in  making  his  answer, 
and  no  collusion  with  any  other  party,  he 
is  prohibited  by  law  from  paying  the 
money ;  he  is  in  no  default,  and  not 
chargeable  with  interest.  Oriental  Bank 
V.  Tremont  Ins.  Co.  4  JNIet.  1 ;  Hubbard  v. 
Charlestown  Branch  Railroad  Co.  11  Met. 
128.  See  Sideman  v.  Lafsley,  IS  Serg.  & 
R.  224.] 

(c)  Murray  u.East  India  Company,  5 
B.  &Ald.  204. 

{d)  Pinhorn   v.   Tuckington,  3    Camp. 
468 ;  John.son  v.  Durant,  4*C.  &  P.  327. 

(e)  Churcher  u.  Stringer,  2  B.  &  Ad. 
777. 
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obligor's 


money, 
de- 


ipliedly 


On  bonds;  or 


So  a  bond,  conditioned  for  the    payment    of 
carries   interest   from   the    time    of    the 
fault.  (/) 

And  so,  a  surety  who  is  compelled  to  pay  a  sum  of  money  owing 
to  the  default  of  his  principal,  is  entitled  to  interest  on    money  paid 
the  sum  so  paid,  (g)  ^^  ^"^^'y- 

But  there  cannot  be  a  title  to  compound  interest,  without  a  con- 
tract  expressed,  or  implied  from    the  mode  of  dealing    Compound 
with  former  accounts,  or  custom.  (A)     And  it  has  been    '"  ^^"^ ' 


if)  Farquhar  v.  Morris,  7  T.  R.  124; 
Hogan  V.  Page,  1  B.  &  P.  337.  But  not 
to  au  amount  beyond  tliat  of  the  penalty. 
Bromley  v.  Goodere,  1  Atk.  75.  [Interest 
has,  in  some  cases,  been  allowed  beyond  the 
penalty  of  the  bond,  even  against  a  surety. 
Harris  v.  Clap,  1  Mass.  308 ;  Pitts  v.  Til- 
den,  2  Mass.  118,  and  cases  in  note  (6); 
Warner  v.  Thurlow,  15  Mass.  154.] 

(g)  Petrie  v.  Duncombe,  20  L.  J.  Q.  B. 
242  ;  [Ilsley  u.  Jewett,  2  Met.  168  ;  Gibbs 
u.  Bryant,  1  Pick.  118.] 

(A)  Fergusson  v.  FyfiFe,  8  C.  &  F.  121, 
140  ;  [Page  v.  Broom,  4  CI.  &  Fin.  (Am. 
ed.)  437,  note  (1).  An  agreement  for  in- 
terest upon  interest  that  has  already  be- 
come due,  is  not  usurious;  nor  is  the 
taking  of  compound  interest  usurious ;  if 
it  be  voluntarily  paid  by  the  debtor,  it  can- 
not be  recovered  back.     Mowry  v.  Bishop, 

5  Paige,  98;  Camp  v.  Bates,  11  Conn. 
487;  Tylee  v.  Yates,  3  Barbour,  222; 
Fitzhugh  V.  M'Pherson,  3  Gill,  408  ;  Dow 
V.  Drew,  3  N.  H.  40  ;  Pinckavd  v.  Ponder, 

6  Geo.  253  ;  Harvey  v.  Crawford,  2  Blackf. 
43  ;  Fobes  v.  Cantfield,  2  Ham.  (Ohio)  18  ; 
Wilcox  u.  Howland,  23  Pick.  167;  Niles 
V.  Board  of  Comm.  Sink.  Fund,  8  Blackf. 
158;  Otis  u.  Lindsey,  1  Fairf.  315  ;  Kel- 
logg V.  Hickok,  1  Wend.  281 ;  Childers  v. 
Deane,  4  Rand.  406.  In  Wilcox  v.  How- 
land,  23  Pick.  169,  Shaw  C.  J.  said  :  "  The 
result  of  the  doctrines  upon  this  subject 
seems  to  be,  that  a  contract  to  pay  com- 
pound interest  is  not  usurious  or  void  ; 
that  an  agreement  to  pay  interest  annually 
or  semi-annually  is  valid,  and  may  be  en- 
forced by  action  ;  that  a  claim  for  interest 
on  such  interest  is  an  equitable  claim,  but 


that  on  an  action  brought,  interest  will  not 
be  allowed  on  interest  from  the  time  it  fell 
due,  because  it  would  savor  of  usury,  and 
because  the  holder  of  the  note,  by  forbear- 
ing to  call  for  his  interest  when  it  became 
due,  shall  be  deemed  to  have  waived  his 
right  to  have  interest  converted  into  cap- 
ital. But  if  a  party  will  deliberately  give 
a  new  note  on  that  consideration,  we  can- 
not say  it  is  illegal  or  made  without  con- 
sideration. We  can  perceive  no  difference 
in  principle,  between  the  case  of  such  a 
note  and  that  where  the  parties  have  settled 
an  account  upon  the  principle  of  making 
annual  or  semi-annual  rests,  and  thus  com- 
puting interest  on  interest,  and  an  express 
promise  to  pay  the  balance.  That  an 
action  will  lie  to  recover  such  balance,  in- 
cluding the  compound  interest,  the  case  of 
Eaton  V.  Bell,  5  B.  &  Aid.  34,  is  an  au- 
thority directly  in  point."  In  Ferry  o. 
Ferry,  2  Cush.  92, 97, 98,  the  same  learned 
judge  said  :  "  The  contract  to  pay  interest 
at  the  expiration  of  each  year  is  a  valid 
contract,  and  may  be  enforced  by  action. 
Greenleaf  t).  Kellogg,  2  Mass.  568 ;  Cooley 
c;.  Rose,  3  Mass.  221  ;  Herries  v.  Jamieson, 
5  T.  R.  553."  So,  where  partial  payments 
have  been  made  in  cash,  or  by  rents  and 
profits,  or  otherwise,  the  payments  are  to 
be  first  applied  to  the  satisfaction  of  the 
interest  then  due,  and  the  balance  only  is 
to  go  towards  the  reduction  of  the  princi- 
pal. Dean  v.  Williams,  17  Mass.  417; 
Fay  V.  Bradley,  1  Pick.  167;  Reed  v. 
Reed,  10  Pick.  398  ;  Den's  Estate,  35  Cal. 
692.  This  principle  gives  the  creditor  the 
benefit  of  compound  interest,  where  pay- 
ments from  time  to  time  have  been  made. 
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held  in  the  House  of  Lords  that,  in  general,  a  contract  or  promise 
for  compound  interest  is  not  available  in  England,  except,  perhaps, 
in  the  case  of  mercantile  accounts  current,  for  mutual  transac- 
tions, (z)  Nor  is  a  customer  bound  or  affected  by  the  practice  of 
his  bankers,  to  charge  interest  upon  interest,  by  making  rests  in 
their  accounts  at  stated  intervals,  unless  it  be  proved  that  he  was 
aware  that  such  was  their  custom,  (k^ 


or  where  after  the  interest  becomes  due,  he 
obtains  security  for  it,  or  resorts  to  an 
action  to  enforce  the  payment.  But  where 
there  has  been  no  payment,  demand,  or  ad- 
justment,  it  has  been  repeatedly  settled,  that 
in  ascertaining  the  amount  due  on  a  note, 
made  payable  with  interest  annually,  sim- 
ple interest  only  is  to  be  computed.  Hast- 
ings h.  Wiswall,  8  Mass.  455  ;  Dean  v. 
Williams,  17  Mass.  417;  Von  Hemert  c. 
Porter,  II  Met.  210.  The  same  rule  has 
been  followed  in  Maine,  in  a  case  in  which 
the  reasons  are  very  fully  stated.  Doe  v. 
Warren,  7  Greenl.  48.  The  same  rule  is 
adopted  in  New  York,  in  equity,  and,  we 
believe,  at  law.  Connecticut  v.  Jackson,  1 
John.  Ch.  13;  Van  Benschooten  v.  Law- 
rence, 6  John.  Ch.  313.  See,  also,  to  the 
same  effect,  I'indall  v.  Bank  of  Marietta, 
10  Leigh,  481 ;  Howe  v.  Bradley,  19 
Maine,  31,  36,  40  ;  Sparks  v.  Garrigues,  1 
Binney,  152,  165  ;  Atwood  v.  Taylor,  1 
Man.  &  Gr.  279,  332.  But  see  Preston  v. 
Walker,  26  Iowa,  205.  It  is  agreed  that  a 
claim  to  interest  upon  interest,  is  so  far  an 
equitable  one,  that  a  note  or  other  security 
given  for  it  will  be  sustained  and  enforced 
as  on  a  good  and  sufficient  consideration. 
In  addition  to  Wilcox  v.  Howland,  supra, 
see  Camp  o.  Bates,  11  Conn.  488 ;  Mowry 
V.  Bishop,  5  Paige,  98,  102;  Fobes  v. 
Cantfield,  3  Ham.  (Ohio)  17.  But  it  is 
not  agreed  that  interest  is  not  to  be 
charged  on  interest  that  has  become  due 
and  remains  unpaid  ;  on  the  contrary,  it 
has  been  held  in  many  cases,  that  where 
the  payment  of  the  principal,  or  of  part  of 
it,  has  been  postponed  to  a  more  distant  day 
than  the  interest,  which  by  agreement  is 
to  be  paid  at  certain  specified  times,  as  an- 
nually or  semi-annually  before  the  princi- 


pal is  due,  interest  is  chargeable  on  each 
instalment  of  interest.  Kennon  v.  Dickens, 
1  Taylor,  231  ;  Austin  v.  Imus,  23  Vt. 
286 ;  Gibbs  v.  Chisolm,  2  Nott  &  McCord, 
38 ;  Talliaferro  u.  King,  9  Dana,  331 ; 
Watkinson  u.  Boot,  4  Ham.  (Ohio)  373; 
Singleton  v.  Lewis,  2  Hill  (S.  Car.),  408; 
Pierce  v.  Eowe,  1  N.  H.  179;  Stone  v. 
Bennett,  8  Missou.  41,45.  See  Farwelly. 
Sturdivant,  37  Maine,  308.  Agreements 
for  compound  interest  seem  to  be  discoun- 
tenanced in  chancery,  not  that  they  are 
considered  usurious,  but  because  they  are 
"  harsh  and  oppressive,"  "  tend  to  influ- 
ence the  avarice  and  harden  the  heart  of 
the  creditor,"  and  "  savor  of  usury."  See 
Connecticut  v.  Jackson,  1  John.  Ch.  13, 
16,  17  ;  Quackenbush  v.  Leonard,  9  Paige, 
334,  345;  Shaw  C.  J.  in  Wilcox  t.  How-' 
land,  23  Pick.  169;  Ossulston  c.  Yar- 
mouth, 2  Salk.  449  ;  Waring  v.  Cunliffe, 
1  Ves.  jun.  99  ;  Mowry  v.  Bishop,  5  Paige, 
98.] 

[i)  Fergusson  u.  Fyffe,  8  C.  &  ,F.  121, 
140  ;  Ex  parte  Beavan,  9  Ves.  224 ;  and 
see  Caliot  o.  Walker,  2  Anst.  495 ;  Scho- 
ley  !-.  Eamsbottom,  2  Camp.  486,  note ; 
Bruce  v.  Hunter,  3  Camp.  467  ;  Eaton  v. 
Bell,  5  B.  &  Aid.  34  ;  Sackett  v.  Bassett, 
4  Madd.  64,  note ;  Moore  v.  Voughton,  1 
Stark.  487 ;  Newal  v.  Jones,  Moo.  &  M. 
449;  S.  C.  4  C.  &  P.  124;  [Mowry  v. 
Bishop,  5  Paige,  98 ;  Fobes  v.  Cantfield, 
3  Ham.  (Ohio)  18;  Childers  u.  Deane,  4 
Band.  406.] 

(k)  Moore  v.  Voughton,  1  Stark.  487  ; 
[Cabot  V.  Walker,  2  Anst.  496 ;  Eaton 
V.  Bell,  5  B.  &  Aid.  34  ;  Bainbridge  v. 
Wilcox,  1  Bald.  536.  Although  it  is  a 
legal  usage  of  merchants  to  cast  interest 
on  the  items  of  their  mutual  accounts,  and 
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By  trustee  or 
assignees  of 
bankrupt. 


In  all  other  cases,  however,  interest  is  allowed,  if  there  be  a  con- 
tract for  the  payment  thereof.  (A;^)     And  an  agreement   By  agree- 
between  the  parties  that  it  should  be  paid,  may  be  in-   ™u°g'e°of 
ferred  from  the  course  of  dealing  with  them ;  e.  g.  if  it   dealing, 
has  been  frequently  charged  and  paid  without  objection,  in  former 
and  similar  accounts.  (V) 

So  if  it  appear  to  be  the  invariable  custom  or  usage  in  any  par- 
ticular trade  or  business,  to  charge  interest,  this   may    Usage  of 
amount  to  evidence  of  a  contract,  to  allow  it  between 
parties  having  transactions  therein,  (ni)  , 

So  where  a  party  is  indebted  to  a  trader  who  becomes  bankrupt, 
in  a  sum  bearing  interest,  the  assignees  or  trustee  may 
recover   interest   accruing    subsequently    to    the    bank- 
ruptcy, although  there  be  no  express  reservation  of  in- 
terest, (ri) 

strike  a  balance  at  the  end  of  a  year,  and 
make  that  balance  the  first  item  of  prin- 
cipal for  the  ensuing  years ;  Stoughton 
ti.  Lynch,  2  John.  Ch.  210,  214 ;  Bar- 
clay V.  Kennedy,  2  Wash.  C.  C.  350 ;  yet 
neither  the  usage  nor  the  law  allows  this  to 
be  done,  except  under  a  specific  agreement, 
after  the  mutual  dealings  of  the  parties 
have  ceased.  Von  Hemert  v.  Porter,  11 
Met.  210;  Wood  v.  Smith,  23  Vt.  706  ; 
Denniston  v.  Imbrie,  3  Wash.  C.  C.  396, 
402.]  * 

(fci)  [Where  there  is  a  stipulation  for 
interest,  it  may  be  recovered  even  after  the 
principal  debt  has  been  paid ;  but  it  is 
otherwise,  where  the  interest  is  recoverable 
merely  as  damages,  or  as  incident  to  the 
debt.  Fake  v.  Eddy,  15  Wend.  76  ;  Gil- 
lespie V.  The  Mayor  &c.  of  New  York,  3 
Edwards,  512,  514;  Stone  v.  Bennett,  8 
Missou.  41,  43 ;  Abbott  v.  Wilmot,  22  Vt. 
437 ;  Milliken  u.  Southgate,  26  Maine, 
424  ;  Henry  v.  Flagg,  13  Met.  64  ;  Com- 
paret  v.  Ewing,  8  Blackf.  328.  See  Stevens 
u.  Barringer,  13  Wend.  539  ;  Tillotson  v. 
Preston,  3  John.  229  ;  Stearns  u.  Brown, 
1  Pick.  530;  Howe  v.  Bradley,  19  Maine, 
31,  36,  39 ;  Pinckney  v.  Singleton,  2  Hill 
(S.  Car.),  343.  If  the  interest  is  payable 
annually  or  semi-annually,  an  action  will 
lie  for  each  instalment  of  interest  as  it 
falls  due,  although  the  note  is  not  yet  due. 


Greenleaf  v.  Kellogg,  2  Mass.  568  ;  Cooley 
V.  Rose,  3  Mass.  221  ;  Herries, !■.  Jamieson, 
5  T.  R.  553.  But  after  the  principal  has 
become  due,  no  suit  can  be  sustained  for 
any  unpaid  instalment  of  interest;  they 
all  become  merged  in  the  principal,  and 
can  be  recovered  by  suit  only  with  the 
principal.  Howe  v.  Bradley,  19  Maine,  31. 
And  no  interest  will  be  allowed  upon  the 
accrued  instalments  of  interest.  Hastings 
a.  Wiswall,  8  Mass.  455  ;  Ferry  v.  Ferry, 
2  Gush.  92  ;  Doe  v.  Warren,  7  Greenl. 
48.] 

(I)  Calton  V.  Bragg,  15  East,  223  ;  Bruce 
V.  Hunter,  3  Camp.  467  ;  Denton u.  Rodie, 
lb.  496 ;  Gwyn  v.  Godby,  4  Taunt.  346 ; 
Eaton  V.  Bell,  5  B.  &  Aid.  34. 

(m)  lb.  See  Ikin  u.  Bradley,  2  Moore, 
206 ;  [Liotard  o.  Graves,  3  Caines,  226, 
234,  245 ;  Williams  v.  Craig,  1  Dallas, 
313,  315  ;  Koone  v.  Miller,  3  Watts  &  S. 
271  ;  Meech  v.  Smith,  7  Wend.  305,  313. 
As  to  the  effect  of  custom  and  usage  in 
reference  to  the  allowance  of  interest,  see 
further,  Reab  v.  M'Allister,  8  Wend.  109; 
Wood  V.  Hickok,  2  Wend.  501 ;  Reid  v. 
Rens.  Glass  Factory,  3  Cowen,  436  ;  Bar- 
clay V.  Kennedy,  3  Wash.  C.  C.  350; 
Denniston  u.  Imbrie,  4  Wash.  C.  C.  396  ; 
Stoughton  V.  Lynch,  2  John.  Ch.  214.] 

(n)  Pott  V.  Beavan,  7  M.  &  G.  604  ;  S. 
C.  1  C.  &  K.  335 ;  [Bainbridge  v.  Wil- 
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And  where  there  is. a  contract  to  pay  a  sum  of  money,  with  in- 

.  terest,  on  a  certain  day,  the  jury  may  give  interest,  as 

est  recover-     damages,   for  the    detention    of  the  debt   beyond   that 

able  as  dam-      .  ,   ^ 

ages  at  com-     day.  (^OJ 

men  aw.  Now,  however,  by  the  act  for  the  amendment  of  the 

When  recov-  law,  ( «)  it  is  enacted,  "  that  upon  all  debts,  or  sums 
3  &  4  Will,  certain,  payable  at  a  certain  time  or  otherwise,  the  jury, 
'  '  '  '  'on  the  trial  of  any  issue,  or  on  any  inquisition  of  dam- 
ages, may,  if  they  shall  think  Jit,  allow  interest  to  the  creditor,  at  a 
rate  not  exceeding  the  current  rate  of  interest,  from  the  time  when 
such  debts  or  sums  certain  were  payable,  if  such  debts  or  sums  be 


cocks,  1  Bald.  536.  As  to  the  rule  for 
computing  interest  when  partial  payments 
have  been  made,  see  Connecticut  v.  Jack- 
son, 1  John.  Ch.  17,  18;  Stoughton  v. 
Lynch,  2  John.  Ch.  209  ;  Dean  v.  Wil- 
liams, 17  Mass.  417;  Scanland  t.  Hous- 
ton, 5  Yerger,  ,310 ;  Harvey  u.  Crawford, 
2  Blackf.  43  ;  Fay  v.  Bradley,  1  Pick.  194  ; 
Riney  o.  Hill,  14  Mis.  .500 ;  Leonard  v. 
Wildes,  36  Maine,  265.  By  the  law  of 
what  place  the  amount  of  interest  is  deter- 
mined, see  Bay  ley  on  Bills  (2d  Am.  cd.) 
79,  82,  378;  Bailey  i\  Seal,  1  Harring. 
232  ;  Hosford  u.  Nikols,  1  Paige,  225.  In- 
terest is  to  be  paid  according  to  the  law  of 
the  place  where  contracts  are  to  be  per- 
formed. Story  Confl.  Laws  (2d  ed.),  §§ 
291,  292,  and  numerous  cases  cited  in 
notes.  See  Von  Hemert  v.  Porter,  1 1  Met. 
210;  Burton  v.  Anderson,  1  Texas,  93; 
Arrington  v.  Gee,  5  Ired.  590,  595;  Win- 
throp  V.  Carlcton,  1 2  Mass.  4,  6  ;  Kalph  v. 
Brown,  3  Watts  &  S.  395,  401  ;  Fanning 
V.  Consequa,  17  John.  351  ;  Boycc  c.  Ed- 
wards, 4  Peters,  112,  123;  Pecks  «.  Mayo, 
14  Vt.  33 ;  Poineroy  c.  Ainsworth,  22 
Barb.  118.] 

(o)  Atkinson  v.  Jones,  2  A.  &  El.  439 ; 
Price  V.  Great  Western  Eailway  Company, 
16  M.  &  W.  244;  Morgan  v.  Jones,  8 
Exch.  620  ;  1  Wms.  Saund.  201,  note  (u). 
[Where  a  money  rent  is  reserved  in  a  lease 
of  land,  payable  on  a  certain  day,  and  is 
not  paid,  it  carries  interest  as  matter  of 
right.  Dennison  u.  Lee,  5  Gill  &  J.  383  ; 
Clark  V.  Barlow,  4  John.  183 ;  Oberberger 


V.  Nicholls,  6  Binney,  159,  162;  Buck  v. 
Fisher,  4  Wheat.  516  ;  Honore  v.  Murray, 
3  Dana,  31 ;  Elkin  v.  Moore,  6  B.  Mon. 
462  ;  Burnham  v.  Best,  10  B.  Mon.  227  ; 
Lush  V.  Druse,  4  Wend.  313,  317.  But  in 
Virginia  it  is  held  that  interest  is  not  due 
on  rent  as  a  matter  of  law  ;  Cooke  v.  Wise, 
and  Newton  u.  Wilson,  3  Hen.  &  Munf. 
483 ;  but  it  may  be  given  by  the  jury. 
Dow  V.  Adam,  5  Munf.  21,  23;  Mickie  v. 
Wood,  6  Rand.  571.] 

(p)  3  &  4  Will.  4,  c.  42,  s.  28.  The  29th 
section  enables  a  jury  "  to  give  damages 
in  the  nature  of  interest,  over  and  above 
the  value  of  the  goods  at  the  time  of  the 
conversion  and  seizure,  in  trover,  or  ires- 
pass  de  bonis  asportatis  ;  and  in  actions  on 
policies  of  assurance,  made  after  the  act  was 
passed"  (t.  e.  after  the  14th  August,  1833). 
The  30th  section  gives  interest  on  writs  of 
error,  from  the  time  execution  was  delayed, 
in  any  personal  action.  As  to  the  time 
from  which  interest  on  a  writ  of  error  will 
be  allowed,  see  Garland  v.  Carlisle,  5  C.& 
F.  355  ;  Levi  !-.  Langridge,  4  M.  &  W. 
337;  Burn  r.  Carvalho,  1  A.  &  E.  895; 
Ibbotson  y.  Fenton,  1  Jur.  397.  Even 
before  the  stat.  3  &  4  Will.  4,  c.  42,  ».  30, 
interest  was  allowed  in  proceedings  in 
error  in  the  exchequer  chamber,  in  all 
cases  where  it  would  have  been  recover- 
able in  the  court  below.  Per  Lord  Ten- 
terden,  Pago  v.  Newman,  9  B.  &  C.  378, 
381.  As,  for  example,  on  the  affirmance 
of  a  judgment  on  a  promise  to  execute  a 
mortgage,  Anon.  4  Taunt.  876. 
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payable  by  virtue  of  some  written  instrument  at  a  certain  time  ;  or, 
if  payable  otherwise,  then  from  the  time  when  demand  of  payment 
shall  have  been  made  in  writing,  so  as  such  demand  shall  give 
notice  to  the  debtor,  that  interest  will  be  claimed  from  the  date  of 
such  demand  until  the  term  of  payment :  provided  that  interest 
shall  he  payable  in  all  cases  in  which  it  is  now  payable  by  law.'' 

And  upon  this  enactment  it  may  be  observed  :  First,  that  it  does 
not  extend  to  any  action  on  contract,  which  is  brought  strictly  for 
the  recovery  of  unliquidated  damages  ;  (c[)  Secondly,  that  it  is  dis- 
cretionary in  the  jury  to  allow  interest  even  in  the  cases  specified ; 
Thirdly,  that  the  jury  have  no  discretionary  power  to  award  in- 
terest, unless  there  be  proof  of  a  written  instrument,  whereby  the 
debt  or  sum  certain  is  made  payable  at  a  certain  time  ;  (r)  or  of  a 
written  demand  of  the  money,  containing  a  notice  that  interest  will 
thenceforth  be  claimed ;  (s)  and,  Fourthly,  that  the  jurj'^  must  give 
interest  in  all  those  cases  in  which  it  was  payable  by  law  at  the  time 
the  act  was  passed. 

And  by  the  act  to  repeal  the  laws  relating  to  usury —  17  &  18 
Vict.  c.  90,  s.  3,  —  it  is  enacted:  that  where  interest  is  i7&i8Vict 
now  payable  upon  any  contract,  express  or  implied,  for  <=■  '■"'>  '■  *■ 
payment  of  the  legal  or  current  rate  of  interest ;  or  where  upon 
any  debt  or  sum  of  money  interest  is  now  payable  by  any  rule  of 
law,  the  same  rate  of  interest  shall  be  recoverable  as  if  that  act  had 
not  been  passed. 

5.  Account  stated. 

The  form  of  the  common  count  upon  an  account  stated  is  :  that 
the  plaintiff  sues  the  defendant  "  for  money  payable  by   ^^^^^  ^j  jj^^ 
the  defendant  to  the  plaintiff,  for  money  found  to  be  due   '^o""'- 
from  the  defendant  to  the  plaintiff,  on  accounts  stated  between 
them."  (f) 

1.  It  is  not  necessary,  in  order  to  support  this  count,  to  show  the 

(q)  In  an  action  for  money  had  and  re-  tents  of  this  notice,  Mowatt  v.  Lord  Lon- 

ceived,  brought  against  a  railway  company  desborough,  3  E.  &  B.  307, 336  ;  S.  C.  (in 

to  recover  over-charges  made  by  them  on  error),  4  E.  &  B.  1,  12.     The  following 

the  carriage  of  goods,  interest  may  be  form  may  be  adopted :  "  Mr.  A.  B.,  —  I  do 

given  under  the  statute,  as  upon  a  sum  hereby  demand  of  you  the  payment  of  the 

certain,  if  there  have  been  a  previous  de-  debt,  amounting  to        ,  now  due  from  you 

mand  thereof.  Edwards  v.  Great  Western  to  me;  and  take  notice  that  I  claim  iu- 

Railway  Company,  21  L.  J.  C.  P.  72,  89.  terest  on  the  said  debt,  from  this  day  until 

(r)  Taylor  v.  Holt,  3  H.  &  C.  452.  the  said  debt  shall  be  paid.     Dated  this 
(s)  See  per  Cur.  Harper  v.  Williams,  4  day  of  .     (Signed)  C.  D." 

Q.  B.  219,  234.    And  see,  as  to  the  con-        (()  See  15  &  16  Vict.  c.  76,  sched.  B. 
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nature  of  the  original  debt,  or  to  prove  the  specific  items  consti- 
Account  tuting  the  account,  (i^)  But  it  must  appear  that,  at  the 
stated'with  ^^"^^  °^  *^®  accounting,  certain  claims  existed,  of  and 
reference  to     concerning;  which    an    account  was   stated :  (u)   that  a 

existing  debt  =>  ^    -^ 

or  claim.  balance  was  then  struck  and  agreed  upon  ;  (w)  and  that 
the  defendant  expressly  admitted  that  a  certain  sum  was  then  due 
from  him  as  a  debt,  (x) 

Hence  it  follows,  that  an  account  cannot  be  stated  with  reference 
to  a  debt  payable  on  a  contingency.  («/) 

But  it  is  said  that  where  there  are  cross  demands,  it  is  not 
necessary  that  the  items  should  consist  of  debts  due  in  prcesenti,  or 
that  they  should  be  legal  debts ;  but  that  equitable  claims  may  also 
be  brought  into  the  account.  (2) 

Where,  however,  the  account  is  stated  with  reference  to  only  one 
item,  that  item  must  consist  of  a  debt  then  due  and  owing,  (a) 

Nor  is  it  essential  that  there  should  be  cross  or  reciprocal  de- 
mands   between    the   parties,   or  that   the    defendant's 

There  need  i  i     i  i  •  i         c  i  . 

not  be  cross     acknowledgment,  that  a  certam  sum  was  due  trom  him 

to  the  plaintiff,  should  relate  to  more  than  a  single  debt 

or  transaction,  (b)    And,  therefore,  an  admission  by  the  defendant, 

{fi)  [The  stating  of  an  account  is  in  the  might  be  construed   as   an   admission  of 

nature   of   a   new   promise.      Holmes   ;;.  subsisting  demands.     Hoyt  v.  Wilkinson, 

D'Camp,  1  John.  3-t.    The  defendant  gave  10  Pick.  31.] 

to  the  plaintiff"  a  memorandum  of  items  of        (w)  Per  Blackburn  J.  Laycoek  v.  Pickles, 

account,  to  which  was  subjoined  a  promise  4  B.  &  S.  497,  .'501. 

to  pay  the  plaintiff  or  order  the  amount        (y)  Trueman  r.  Hurst,  1  T.  R.  42,  note ; 

specified,  being  for  the  value  of  a  protested  Fronting  v.  Hammond,  8  Taunt.  688. 
bill,  and  added,  that  it  was  to  be  paid  out        {x)  Lane  v.  Hill,  18   Q.  B.  252 ;  21  L. 

of  the  proceeds  of  certain  provisions  and  J.  Q.  B.  318  ;  Ashby  v.  Ashby,  3  M.  &  P. 

lumber  ;    the  writing  was  held  good  evi-  186  ;  and   see  Barker  v.  Birt,  10  M.  &  W. 

dence  in  support  of  a  count  on  an  insimul  61. 

computassent.      Montgomery  v.    Ives,   17         (y)  See  Baker  v.  Heard,  5  Exch.  959, 

John.   38.     The   plaintiff  and   defendant  966. 

being  mutually  indebted,  drew  up  a  sched-        {z)  Per  Blackburn  J.  Laycoek  v.  Pickles, 

nle  of  their  respective  demands,  and  on  4  B.  &  S.  497,  506. 

the  same  paper  executed  a  sealed  instru-        (a)  Lemere  v.  Elliott,  6   H.  &  N.  656; 

ment  with  a  penalty,  setting  forth  that  the  per  Parke   and  Alderson  BB.   Gough  v. 

schedule  was  a   statement  of  all  claims,  Findon,  7   Exch.  48,  50,  51  ;  Lubbock  v. 

and  when  the  account  should  be  balanced,  Tribe,  3  M.   &W.  607  ;  Tucker  v.  Bar- 

the  securities  which  each  held  should  be  row,  7  B.  &  C.  623,  624 ;  Whitehead   v. 

given   up   and   balanced.     In   an   insimul  Howard,  5  Moore,  105  ;  Green  u.  Davies, 

computassent  brought  for  a  balance  due  the  4  B.  &  C.  235,  242. 

plaintiff,  held,  that  the  specialty  was  no         (b)  Highmore  v.  Primrose,  5  M.  &  S. 

contract  for  the  payment  of  money,  and  65. 
did   not   merge   the  simple   promise,  but 
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that  SO  much  was  agreed  to  be  paid  to  the  plaintiff  for  the  sale  of 
standing  trees,  made  after  the  trees  had  been  felled  and  taken 
away  by  the  defendant,  will  support  a  count  upon  an  account 
stated,  (c) 

Evidence  of  an  accounting  with  the  agent  of  the  plaintiff,  or 
with  his  wife,  (cZ)  is  sufficient  to  support  this  count.  But  -^yifi^  ^^^^^ 
evidence  of  an  acknowledgment  of  a  debt,  in  a  conver-  '"  ^^  ^'*'«<^- 
sation  with  a  stranger,  is  not  sufficient,  (e)  So  it  appears  doubtful, 
whether  evidence  of  an  accounting  with  the  agent  of  an  unknown 
principal,  would  support  a  count  on  an  account  stated  with  the 
principal.  (/)  And  a  count  by  husband  and  wife,  on  an  account 
stated,  must  show  that  the  accounting  was  concerning  matters  in 
which  the  wife  had  an  interest,  (c/') 

It  must  likewise  appear  that  the  accounting  took  place    At  what 
before  action  brought.  (A)  '""*'■ 

2.  The   production   by  the  plaintiff  of  an  I  O  U,  is  primd  facie 
evidence  that  an  account  has  been  stated  by  the  defend-   Nature  of 
ant  with  him,  although  no  name  is  mentioned  in  the  in-   quiredTo"" 
strument.  (i}     And  where   the  plaintiff  lent  money  to   support. 
A.,  on  the  promise  of  B.  to  become  surety  for  its  repayment ;  and, 
after  the  money  was  advanced,  A.  and  B.  signed  and  delivered  to 
the  plaintiff  the  following  memorandum :    "  We  jointly  and  sev- 
erally owe  you  QOl. :  "  this  was  held  to  be  evidence  of  an  account 
stated  by  A.  and  B.  jointly.  (A) 

So,  an  entry  in  a  bankrupt's  examination,  of  a  certain  sum  being 
due  to  A.,  is  evidence  of  an  account  stated  between  them.  (J) 

So,  a  bill  of  exchange  or  promissory  note  is  evidence  of  an  account 
stated,  as  between  the  immediate  parties  thereto,  (m)  And  where 
it  appeared  that  in  August,  1844,  the  defendant  gave  a  promissory 

(c)  Knowles  ;;.  Michel,   13  East,  294;     3   A.  &  E.  331,  332;  Allen  v.  Cook,   2 
Pinchon  v.  Chilcott,  3  C.  &  P.  236.     See    Dowl.  546. 

Elmes  V.  Wills,  1  H.  Bl.  64;  Prouting  v.  (i)  Fesenmeyer  v.  Adcock,  16  M.  &  W. 

Hammond,  8  Taunt.  688.     Party  stating  449,  450 ;  Curtis  v.  Richards,  I  Scott  N. 

he  will  call  and  settle,  when  evidence  of  an  E.  155. 

account    stated  ;    Clarke    v.    Glennie,    3  (i)  Buck  v.  Hurst,  L.  R.  1  C.  P.  297. 

Stark.  10.  (l)  Eicke  v.  Nokes,  1  Moo.  &  Bob.  358. 

(d)  Bull.  N.  P.  129.  (m)  Burmester  v.  Hogarth,  11  M.  &  W. 

(e)  Breckon  v.  Smith,  1  A.  &  E.  488.  97,  101,  102  ;  and  see  Fryer  v.  Roe,  12  C. 
(/)  Baynham  u.  Holt,  8  Jur.  C.  P.  963.  B  437;  Wheatley  u.  Williams,  1  M.  & 
{g)  Johnson  v.  Lucas,  1  E.  &  B.  659.         W.  533,  541. 

(h)  Per  Littledale  J.  Spencer  v.  Parry, 


964  SUBJECT-MATTER   OF   CONTEACTS. 

note  to  the  plaintiff  for  23Z.  28.  6d.,  which  the  note  described  as 
being  tlie  amount  of  interest  due  on  a  promissory  note  for  117?.  4s., 
dated  6th  July,  1838,  up  to  6th  July,  1844:  this  was  held  to  be 
evidence  for  the  jury  of  an  account  stated  in  August,  1844,  of  a 
then  subsisting  debt  of  117?.  4s.  (w) 

So,  a  promise  by  the  drawer  of  an  over-due  bill,  to  pay  an  in- 
dorsee and  holder  the  amount  thereof,  is  evidence  of  an  account 
stated  between  these  parties,  (o)  But  in  such  a  case  the  plaintiff 
must  show,  that  the  defendant  admitted  that  the  amount  acknowl- 
edged to  be  in  arrear  was  actually  due  to  him,  the  plaintiff ;  or  he 
must  show  an  admission  by  the  defendant,  that  he  was  liable  for 
the  specified  amount  to  the  legal  holder  of  the  bill,  and  prove  that 
he,  the  plaintiff,  is  the  holder  thereof,  (p) 

And  an  award  is  not  evidence  of  an  account  stated,  as  between 
the  parties  to  the  submission,  (^q) 

If  the  plaintiff  prove  an  accounting  with  the  defendant,  but  it 
When  debt  appear  that  the  debt,  which  was  the  subject  thereof,  was 
claimed  by      not  due  from  the  defendant  in  his  own  right,  nor  to  the 

plaintiff  in  a  .  ■    i  ■ 

particular  plamtitt  in  his  own  right,  the  count  on  an  account  stated 
will  fail,  (r)  And  so,  on  the  other  hand,  if  the  plaintiff 
declare  upon  an  account  stated  with  him  in  a  representative  charac- 
ter, for  instance,  as  executor,  it  must  appear  that  the  defendant  ad- 
mitted that  the  debt  was  due  to  the  plaintiff  in  that  character.  Thus, 
in  Green  v.  Davies,  (s)  the  plaintiff  sued  as  executrix,  on  an  instru- 
ment in  the  following  form:  "Received  of  Mr.  B."  (the  testator) 
"  lOOZ.,  which  I  promise  to  pay  on  demand,  with  interest."  The 
instrument  itself  could  not  be  read  in  evidence,  owing  to  its  not 
being  properly  stamped ;  but  it  was  proved  that  the  defendant, 
on  being  applied  to  by  the  plaintiff  for  payment  of  interest,  stated 
that  he  would  bring  her  some  on  the  following  Sunday :  and  it 
was  held  that,  although  this  was  an  admission  that  something  was 
due,  still,  —  as  it  did  not  appear  what  the  nature  of  the  debt  was, 
or  whether  it  was  due  to  the  plaintiff  as  executrix,  or  in  her  own 
right,  —  the  plaintiff  was  not  entitled  to  recover. 

So,  in  Tucker  v.  Barrow,  (f)  the  plaintiffs  sued  as  assignees, 

(n)  Perry  v.  Slade,  8  Q.  B.  115.  (y)  Bates  v.  Townley,  2  Exch.  152. 

(o)  Oliver  v.  Dovatt,  2  Moo.   &  Eob.  (r)  Fetch  v.  Lyon,  9  Q.  B.  147. 

230.  (s)  4  B.  &   C.  235.     See  Ashby  v.  Ash- 

{p)  Jardine  v.  Payne,  1   B,  &  Ad.  663.  by,  3  M.  &  P.  186. 

«ee  Singleton  v.  Barrett,  2  C.  &  J.  368.  (()  7  B.  &  C.  623. 
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upon  an  account  stated  with  them  in  that  capacity.  They  proved 
that  the  defendant  was  examined  before  the  commissioners,  and  ad- 
mitted that  he  had,  after  the  act  of  bankruptcy,  received  money 
from  the  bankrupt ;  and  it  was  held,  that  as  there  was  no  admission 
of  a  subsisting  debt  fay  able  to  the  assignees  —  but  merely  that, 
at  a  certain  time,  a  sum  had  been  received,  —  the  action  was  not 
maintainable  upon  the  account  stated. 

It  is  further  necessary,  in  order  to  support  this  count,  to  show, 
not  only  that  the  defendant  admitted  a  debt,  but  also   „  .    , 

■'  Defendant 

that,  expressly  or  by  reference,  he  acknowledged  that  must  admit 
some  certain  amount  of  money  was  due  from  him.  (u)  amount  to  be 
Thus,  a  letter  written  and  sent  by  the  defendant  to  the 
plaintiff  in  these  words :  "  I  must  request  you  to  oblige  me  by 
holding  my  check  till  Monday,  and,  in  the  interim,  I  will  send  you 
the  amount  in  cash  ;  "  was  held,  by  the  majority  of  the  judges  of 
the  court  of  queen's  bench,  not  to  be  evidence  of  an  account  stated, 
so  as  to  entitle  the  plaintiff  even  to  nominal  damages,  (jc) 

But  where,  in  an  action  for  goods  sold,  it  appeared  that  the  de- 
fendant had  said  he  owed  the  debt,  and  that  the  plaintiff  had  ap- 
plied to  him  to  pay  it,  and  that  he  would  do  so  as  soon  as  he  could, 
but  did  not  mention  any  sum  ;  and  the  plaintiff  could  not  prove  the 
amount  due ;  Abbott  C.  J.  held  that,  on  this  evidence,  the  plaintiff 
was  entitled  to  a  verdict  for  nominal  damages.  («/) 

So  a  mere  conjecture  expressed  by  one  party  to  another,  as  to  a 
certain  sum  being  due  to  the  latter,  affords  no  proof  of  an  account 
stated,  unless  it  be  adopted  by  the  letter,  (z) 

Nor  will  this  count  be  supported  by  proving  a  mere  offer  by  the 
defendant,  to  pay  a  sum  of  money  to  the  plaintiff,  unaccompanied 
by  any  admission  that  there  was  a  debt  due  to  the  latter,  (a) 

So  the  plaintiff  cannot  recover  upon  a  count  on  an  account  stated, 
merely  by  showing  'that  the  defendant,  in  answer  to  a   Acknowi- 
demand  of  a  specific  sum,  said  that  he  would  have  paid   «'^g'"?o' 

•      •  /»     7         1    •      •  /v>   1  must  D6  im"- 

it  ij  the  plaintiff  had  not  done  certain  acts,  or  the  like,    qualified. 
The  acknowledgment  must  be  unqualified.  (6)     Thus,  where  the 

(«)  Per  Parke  B.  Hughes  v.  Thorpe,  5  See  Dickenson  v.  HatBeld,  5   C.   &  P. 

M.  &  W.  656,  667 ;  Bernasconi  v.  Ander-  46. 

son.   Moo.  &  M.  183.     See   Kennedy   v.  [z)  Hughes  v.  Thorpe,  5  M.  &  W.  656. 

Withers,  3  B.  &  Ad.  767.  (a)  Wayman  v.  Hilliard,  7  Bing.  101. 

(x)  Lane  v.  Hill,  18   Q.  B.  252  ;  21   L.  (6)  Calvert  u.  Baker,  4   M.  &  W.  417  ; 

J.  Q.  B.  318  ;  Erie  J.  diss.  Evans  v.  Verity,  R.  &  M.  239.     It  is  for 

(y)  Dixon  v.  Beveridge,  2  C.  &  P.  109.  the  court  to  decide  whether  a  conversa- 

VOL.   II.  12 
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indorsee  of  a  bill  of  exchange  stated  to  his  immediate  indorser,  be- 
fore it  became  due,  that,  in  the  event  of  the  bill  being  dishonored, 
he  would  send  and  take  it  up  ;  this  was  held  not  to  be  sufficient  to 
support  a  count  on  an  account  stated,  (c) 

But  where,  on  a  settlement  of  accounts  between  the  plaintiff  and 
the  defendant,  a  balance  was  struck,  which  the  defendant  agreed 
was  correct,  adding,  however,  that  when  he  had  done  certain 
things,  there  would  not  be  much,  if  anything,  between  them;  it 
was  held,  that  this  was  good  evidence  of  an  account  stated,  (c?) 
And  so,  where  the  defendant,  on  being  shown  the  plaintiff's  ac- 
count by  the  clerk  of  the  latter,  objected  to  one  item,  but  made  no 
remark  as  to  the  others,  and  promised  to  send  corn  for  the  balance ; 
this  was  held  to  be  sufficient  evidence  of  an  account  stated,  (e) 

Where  moneys  were  due  from  a  feme  sole,  and  she  married,  and 
^  ,    ^  her  husband  stated  an  account  with  the  creditor,  and 

Debt  due  .  i       i     i  . 

from  wife        promised  to  pay  the  balance ;  it  was  held  that  he  could 

(ivni  sola.  .  ,      ,  ,  .  .  . 

not  be  sued  alone  on  his  account  and  promise,  —  there 
being  no  new  consideration  to  fix  him  separately,  and  the  mere  ac- 
count not  altering  the  nature  of  the  original  debt  for  this  pur- 
pose. (/)  And  it  would  seem  that  —  as  a  husband  who  has  mar- 
ried since  the  passing  of  the  33  &  34  Vict.  c.  93,  cannot  be  sued 
for  a  debt  due  from  his  wife  dum  sola  (^)  —  he  would  not  now  be 
liable  at  all,  on  an  account  stated  by  him  with  reference  to  such 
debt. 

But  there  are  some  cases  in  which  the  settlement  of  an  account 
_    .  and  the  admitting  a  balance  to  be  due  will,  to  a  certain 

Party  may  6  _  ' 

recover  on  an  extent,  afford  a  new  cause  of  action,  and  confer  a  legal 
stated,  where  right  which  did  not  before  exist  in  regard  to  the  original 
on  the  origi-  debt.  Thus,  though,  in  general,  one  partner  cannot  sue 
nai  debt.  j^j^  copartner  at  law  for  his  share  of  the  profits  ;  (^^)  yet 
if  a  final  account  be  stated,  and  one  partner  admit  that  there  is  a 
balance  due  fi-om  him,  he  may  be  sued  at  law  by  his  copartner  for 
the  amount.  (/) 

tion  amounts  to  an  account  stated.   Bishop  (g)  Sect.  12. 

V.  Chambre,  3  C.  &  P.  55.  (jfi)  [Collyer  Partn.  264  et  seq. ;  nor  the 

(c)  Burgh  V.  Legge,  5  M.  &  W.  418.  executor  or  administrator  of  his  partner. 

(d)  Rigby  v.  Jeffrys,  7  Dowl.  561.  Ozeas  t>.  Johnson,  4  Dall.  534;  S.  C.  1 

(e)  Chisman  v.  Count,  2  M.  &  G.  307  ;  Binn.  191 ;  Andrews  u.  Allen,  9  Serg.  & 
2  Scott  N.  E.  567.  E.  241.] 

(/)   Drue  V.  Thome,  Aleyn,  72  ;   rec-         (g'')  [Foster  ,/.  AUanson,  2   T.  E.  479 
ognized  in  Mitchinson  v.  Hewson,  7  T.B.     Wray  v.  Milestone,  5  M.  &  W.  21.] 
438.  See  Morris  v.  Norfolk,  1  Taunt.  212. 
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So,  where  A.  was  indebted  to  B. ;  and  C.  afterwards  entered 
into  partnership  with  B. ;  and  A.  then  contracted  a  further  debt 
with  both,  and  settled  an  account  with  both,  as  well  upon  what  was 
due  to  B.  before  his  partnership  with  C,  as  upon  the  debt  subse- 
quently contracted ;  it  was  held,  that  B.  &  C.  might  join  in  an  ac- 
tion on  an  account  stated,  (h) 

So,  if  money  be  due  in  equity,  and  the  trustee  state  an  account 
concerning  it  with  the  cestui  que  trust,  it  may  be  recovered  in  this 
action,  (i) 

There  are  likewise  cases  in  which  a  party  may  succeed  on  the 
count  on  an  account  stated,  although  the  original  debt  might  not 
have  been  recoverable,  from  the  want  of  legal  evidence  to  support 
it.  Thus,  where  there  was  an  agreement  between  the  plaintiff  and 
the  defendant,  that  if  the  plaintiflF,  who  was  tenant  of  a  farm,  would 
surrender  her  tenancy  to  her  landlord,  and  would  prevail  on  the 
latter  to  accept  the  defendant  as  his  tenant  in  place  of  the  plaintiff, 
he,  the  defendant,  would  pay  the  plaintiff  1001.,  as  soon  as  he  should 
become  tenant  of  the  farm  ;  and  there  was  evidence  that,  after  the 
defendant  had,  through  the  plaintiff's  application  to  the  landlord, 
succeeded  to  the  possession  of  the  farm,  he  admitted  that  he  owed 
the  plaintiff  1001.  ;  this  was  held  to  be  sufficient  to  enable  the  plain- 
tiff to  recover  on  the  account  stated  ;  although  he  could  not  recover 
on  the  original  contract,  inasmuch  as  it  had  not  been  executed  ac- 
cording to  the  provisions  of  the  statute  of  frauds,  (k')  And  so, 
where  the  defendant  agreed  with  the  plaintiff,  by  parol,  that  if  she 
would  take  a  lease  of  certain  premises  belonging  to  him,  he  would 
pay  her  201.  towards  putting  them  in  repair;  and  —  the  lease  hav- 
ing been  afterwards  executed  and  accepted  by  the  plaintiff —  she 
took  possession  of  and  repaired  the  premises ;  and  the  plaintiff, 
when  she  paid  the  first  quarter's  rent,  demanded  the  sum  of  201. 
from  the  defendant,  who  said  he  would  pay  it  when  the  next  quar- 
ter's rent  became  due ;  it  was  held  that  the  acknowledgment  of  that 
sum  being  due,  entitled  the  plaintiff  to  recover  upon  the  account 
stated ;  although  it  was  objected  that  parol  evidence,  as  to  the 
terms  on  which  the  lease  was  to  be  granted,  was  inadmissible  by 
the  statute  of  frauds.  (?) 

(A)  Moore  v.  Hill,  Peake  Add.  Ca.  10.        [l]  Seago  v.  Deane,  4  Blng.  459;  and 

See,  also,  Smith  v.  Forty,  4  C.  &  P.  126.  see  Pinchon  v.  Chilcott,  3   C.  &  P.  236  ; 

(i)  Per  Crompton  J.  Howard  v.  Brown-  Knowles  v.  Michel,  13  East,  249  ;  Peacock 

hill,  23  L.  J.  Q.  E.  23,  24.  v.  Harris,  10  Bast,  104. 

(Ic)  Cocking  V.  "Ward,  1  C.  B.  858,  868. 
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And,  in  like  manner,  it  has  been  held,  that  if  a  party  admit  a 
sum  of  money  to  be  due  from  him,  this  is  evidence  to  support  the 
account  stated,  although  it  appears  that  the  debt  arose  out  of  a 
written  agreement  which  is  not  produced,  (m) 

So  where  the  particulars  of  the  plaintiff's  demand  were  on  an 
account  stated,  "  as  appears  by  a  memorandum  vmder  the  defend- 
ant's hand  of  this  date ;  "  and  the  memorandum  was  inadmissible 
for  want  of  a  promissory  note  stamp ;  it  was  held,  that  the  account 
stated  might  be  proved  by  other  evidence  than  the  memorandum. 
And  it  was  also  held,  that  verbal  evidence  might  be  received  to 
show  an  admission  that  the  money  was  due,  and  a  promise  to  pay  it 
by  instalments  ;  though  such  admission  and  promise  were  made  at 
the  time  of  signing  the  memorandum,  and  were  embodied  in  it.  (w) 

But  where  it  can  be  shown  that  the  original  debt  is  absolutely 

void,  from  any  illegal    or  immoral    consideration,  —  or 

which  it  is       where  it  is  made  void  by  any  statute,  as  by  those  against 

otli6rwisG-  .  .  t'  cj 

gaming,  —  then  such  evidence  is  not  admissible  to  prove 
an  account  stated,  (o)  And  so  it  has  been  held,  that  if,  in  an  ac- 
tion on  an  attorney's  bill,  the  plaintiff  fails  on  the  count  for  work 
and  labor,  because  no  bill  has  been  delivered ;  he  cannot  recover 
on  the  count  on  an  account  stated,  although  he  prove  that  the 
charges  were  assented  to  by  his  client,  (ji) 

So,  in  cases  within  the  statute  of  frauds,  the  plaintiff  will  not  be 
entitled  to  recover  on  the  accfount  stated,  if  it  be  shown  that  the 
account  was  stated  at  a  time  when  the  case  stood  wholly  upon  the 
original  contract.  (^) 

And  where  a  sum  of  money  is  secured  by  deed,  and  a  balance  is 
struck  for  the  purpose  of  ascertaining  how  much  remains  due 
thereon,  an  action  on  an  account  stated  will  not  lie  ;  even  although 
the  obligor  admits  the  correctness  of  the  account,  and  promises  to 
pay  such  balance,  (r) 

(m)  Arthur  v.  Dartch,  8  Jur.  118  ;  New-  count  stated.    Gould  v.  Coombes,  1  C.  B. 

hall  V.  Holt,  6  M.  &  W.  662.  543. 

(n)  Singleton  v.  Barrett,  2  C.  &  J.  368.  (o)  Cocking  v.  Ward,  1  C.  B.  858,  870. 
The  note  itself  would  not  be  admissible  in         (p)  Brooks   v.  Bockett,   9    Q.  B.  847; 

such   a  case.     Hedley  v.  Bainbridge,  3  Q.  Scadding  v.  Eyles,  lb.  858. 
B.  316  ;  Green  v.  Davies,  4  B.  &  C.  235.         (?)  Earl  of  Falmouth  u.  Thomas,  1  C. 

An  I  0  U  given  for  the  amount  of  a  note,  &  M.  89,  1 10. 

which  was  afterwards  altered  in  a  material        (r)  Middleditch  v.  Ellis,  2  Exch.  623. 
particular,    is  admissible  to  prove   an  ac- 
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3.  There  are  also  cases  in  which  the  stating  of  an  account  may 
amount  to  an  admission  of  the  title  of  the  party  with    c^gggj^ 
whom   the    account   is    stated,  to   receive    the   money,    which  the 
Thus,  where  the   defendant  agreed  verbally  with   the   account  ad- 
plaintiff  to  take  a  house  and  purchase  the  fixtures,  at  a   plaintiff's 
valuation  to  be  made  by  two  brokers  ;  and  an  inventory   *''"" 

of  the  furniture  and  fixtures  was  accordingly  made,  which  was  de- 
scribed generally  as  "  An  inventory  of  the  fixtures,"  &c.,  with  the 
gross  amount  placed  at  the  foot  thereof;  it  was  held  that  the  de- 
fendant, having  taken  possession  of  the  furniture  and  fixtures,  and 
paid  part  of  the  amount  of  the  valuation,  was  liable  for  the  remain- 
der, as  on  an  account  stated,  and  could  not  object  that  the  plain- 
tiff's title  to  the  house  was  defective,  (s) 

So  a  collector  or  renter  of  turnpike  tolls,  though  irregularly  ap- 
pointed, may  recover,  upon  an  account  stated,  the  amount  of  tolls 
for  which  he  has  credited  the  defendant,  on  his  passing  through  the 
gate  ;  no  objection  being  made  to  the  plaintiff's  title  by  the  trus- 
tees or  creditors  of  the  turnpike.  And  the  fact  of  the  plaintiff 
having  sent  to  the  defendant  an  account  of  the  tolls  due  ;  and  of 
the  latter  having,  not  long  after,  inclosed  51.  in  a  letter  to  the  plain- 
tiff, in  which  he  stated  that  he  should  have  the  remainder  next 
week,  was  held  to  be  evidence  of  an  account  stated,  and  a  recogni- 
tion of  the  plaintiff's  title  to  be  accounted  with  for  the  tolls,  (t) 

4.  The  statement  of  an  account,  however,  is  not  conclusive,  but 
only  presumptive  evidence  against  the  party  admitting  gj^jg^g^^  ^f 
the  balance  to  be  against  him  :  (u)  there  being,  as  has   an  account  is 

.  ,  ,    J  n  onlypre- 

been  said,  no  rule  of  law  which  precludes  a  man  from  sumptive 
disputing,  accounting  for,  or  explaining,  any  particular 
item  of  such  an  account,  (x)  But  it  has  been  held  at  nisi  prius 
that,  where  an  account  for  goods  sold  is  settled,  and  the  vendee 
gives  a  bill  of  exchange  for  the  amount,  but  which  bill  is  not  paid, 
he  cannot,  on  an  action  being  brought  thereon,  go  into  evidence  to 
impeach  the  charges  in  the  first  account  which  has  been  settled ;  (y') 

(s)  Salmon  v.  Watson,  4  Moore,  73.  den  v.  Gordon,  2  Mason,  541,  561  ;  Per- 
\t)  Peacock  v.  Harris,  10  East,  104.  kins  v.  Hart,  11  Wheat.  237,  256;  1  Dan. 
(«)  See  Trueman  v.  Hurst,  1  T.  E.  42.  Ch.  Pr.  (4th  Am.  ed.)  371 .]  See,  in  gen- 
la;)  Per  Tindal  C.  J.  Rose  v.  Savory,  eral,  on  the  right  of  a  party  to  explain  or 

2  Scott,  199,  203  ;  Thomas  v.  Hawkes,  8  qualify  an  admission,  Baildon  v.  Walton, 

M.  &  W.  140  ;  Wilson  v.  Wilson,  14   C.  1  Exch.  617. 

B.  616.      [See  1  Story  Eq.  §  523  et  seq.;         (y)  Knox  v.  Whalley,  1  Esp.  159. 

Barger  v.  Collins,  7  Harr.  &  J.  213  ;  Har- 
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and  that  where  parties  having  cross  demands,  settle  and  balance 
their  accounts,  —  notwithstanding  part  of  the  plaintiffs  demand 
could  not  have  been  recovered  by  action,  —  the  settlement  of  the 
accounts  binds  the  defendant,  so  that  he  cannot  set  up  that  defence 
when  sued  for  the  balance,  (s) 

(z)  Dawson  v.  Remnant,  6  Esp.  24 ;  and  see  Laycook  v.  Pickles,   4  B.  &  S.  497  ; 
Spurraway  v.  Eogers,  12  Mod.  517. 


CHAPTER  IV. 
OF  ILLEGAL  CONTRACTS. 

1.  In  general. 

2.  Contracts  illegal  at  common  law. 

3.  Contracts  rendered  illegal  by  statute. 

4.  Contracts  as  affected  by  mistake  or  fraud. 


SECTION  L 
Illegal  Contracts  in  General. 

Whenever  the  contract  which  a  party  seeks  to  enforce,  be  it 
express  or  implied,  is  expressly  or  by  implication  forbid- 
den by  the  common  or  statute  law,  no  court,  either  of  illegality  in 
law  or  equity,  will  lend  its  assistance  to  give  it  eflfect.(a)    sea«ral. 


(a)  Per  Parke  B.  Cope  v.  Eowlands,  2 
M.  &  W.  149, 157  ;  per  Giffard  L.  J.  Re 
Cork  &  Youghal  Railway  Co.  L.  R.  4  Ch. 
Ap.  748,  762 ;  Gaslight  Co-  "•  Turner,  7 
Scott,  779,  793  ;  Wetherell  v.  Jones,  3  B.  & 
Ad.  221,  225  See,  also,  Fivaz  v.  NichoUs, 
2  C.  B.  501 ;  [Parker  C.  J.  in  Wheeler  v. 
Russell,  17  Mass.  281  ;  Belden  o.  Pitkin, 
2  Caines,  149  ;  Springfield  Bank  v.  Mer- 
rick, 14  Mass.  322  ;  Russell  u.  De  Grand, 
15  Mass.  39.  See,  also,  Buck  v.  Albee,  26 
Vt.  (3  Deane)  184 ;  Barton  v.  Port  Jackson 
&  Union  Falls  Plank  Road  Co.  17  Barb. 
397 ;  Scott  V.  Duffy,  14  Penn.  St.  18  ;  Cal- 
laghan  v.  Hallett,  1  Caines,  104  ;  Porsythe 
V.  State,  6  Ohio,  21  ;  Sampson  v.  Shaw, 
101  Mass.  145.  No  right  can  be  derived 
from  any  agreement  made  in  express  op- 
position to  the  laws  of  the  place  where  it 
is  made.  Hall  v.  MuUin,  5  Harr.  &  J.  193. 
No  action  can  be  sustained  in  the  courts 
of  a  state  on  an  agreement  entered  into  in 


violation  of  the  laws  of  the  United  States, 
or  of  the  laws  of  the  particular  state  where 
it  is  sought  to  be  enforced,  Maylin  v, 
Conlon,  4  Dall.  298  ;  Biddis  v.  James,  6 
Binney,  321 ;  Seidenbender  u.  Charles,  4 
Serg.  &  R.  159.  See  further,  Duncannon 
V.  M'Clure,  4  Dall.  308 ;  Newbold  v.  Sims, 
2  Serg.  &,  R.  317  ;  Graves  v.  Delaplaine, 
14  John.  146  ;  Sturges  v.  Bush,  5  Day, 
542  ;  Condon  v.  Walker,  1  Yeates,  483  ; 
Briggs  V.  Tillotson,  8  John.  304 ;  Sylvester 
V.  Girard,  4  Rawle,  185 ;  Kennett  ». 
Chambers,  14  How.  (U.  S.)  38.  So  every 
new  agreement,  entered  into  for  the  pur- 
pose of  carrying  into  execution  any  of  the 
unexecuted  provisions  of  a  previous  illegal 
contract,  is  void.  Barton  v.  Port  Jackson 
&  Union  Falls  Plank  Road  Co.  17  Barb. 
397.  "  Where  the  illegality  of  the  con- 
tract arises  from  any  moral  turpitude,  the 
court  will  not  undertake  to  ascertain  the 
relative  guilt  of  the  parties,  or  afford  re- 
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For,  although,  in  general,  the  agreements  into  which  parties  enter 
have  the  force  of  laws  over  those  parties,  —  because  Modus  et  con- 
ventio  vineunt  legem ;  (6)  yet  this  rule  does  not  apply  where  the 
interests  of  the  public,  or  of  morality,  are  affected  by  the  agree- 
ment, and  may  be  injured  by  the  observance  of  its  provisions. 

Nor  will  a  foreign  contract  be  enforced  in  this  countrj^,  if  it  be 
Foreign  con-  against  the  law  of  this  country,  even  although  it  may  be 
^^^^'  valid  by  the  law  of  the  country  where  it  was  made,  (c) 

And  the  test,  as  to  whether  a  demand  connected  with  an  illegal 
Test  of  transaction  be  capable  of  being  enforced  is,  vrhether  the 

illegality.  plaintiff  requires  to  rely  on  such  transaction  in  order  to 
establish  his  case,  (d)  Where,  therefore,  to  an  action  on  a  cove- 
nant to  pay  money,  the  defendant  pleaded  :  that  there  had  been  an 
illegal  agreement  that,  for  a  price  to  be  paid  to  the  plaintiff,  land 
should  be  sold  and  conveyed  to  the  defendant  for  an  illegal  object ; 
that  the  land  was  conveyed  to  the  defendant  for  that  object ;  and 
that  afterwards  - —  a  part  of  the  purchase-money  remaining  un- 
paid —  the  defendant,  to  secure  payment  thereof  to  the  plaintiff, 
made  the  covenant  in  the  declaration  mentioned ;  it  was  held  that, 
—  although  the  plea  did  not  allege  that  the  covenant  was  given  in 
pursuance  of  the  illegal  agreement,  —  still,  as  the  law  would  not 
enforce  the  original  illegal  contract,  so  neither  would  it  allow  the 
parties  to  enforce  the  covenant  for  payment  of  the  purchase-money 
which,  by  the  original  bargain,  was  tainted  with  illegality,  (a) 

lief  to  either."      Wilde   J.  in  White   u.  used  ;    and  A.  took  possession  thereunder, 

Franklin  Bank,  22  Pick.  186.]     The  com-  and  converted  them  into  a  brothel ;  where- 

mon  law  prohibits   everything   which   is  upon  B.  forcibly  expelled  him  ;  and  it  was 

contra  bonos  mores.     See  Allen  v.  Rescous,  held  that   A.   might   maintain   ejectment 

2   Lev.  174;  Fletcher  a.  Harcot,  Hutton,  against  B.  because   the  term  had  vested  in 

56  ;  Holman  v.  Johnson,  Cowp.  343.  A.  and  therefore  he  was  not  calling  on  the 

(6)   See,  also.  Code  Civil,  book  3,  tit.  3,  court,  in  that  action,  to  aid  him  in  enforcing 

ch.  3,  s.  1.  an  illegal  agreement.    [Where  A.  placed  a 

(c)  Grell  V.  Levy,  16  C.  B.  N.  S.  73;  quantity  of  spirituous  liquors  in  the  hands 
Hope  V.  Hope,  26  L.  J.  C.  417  ;  and  see  of  B.  to  sell,  and  B.  sold  it  in  violation  of 
Santos  V.  lUidge,  6  C.  B.  N.  S.  841,  862 ;  the  license  law  of  Vermont  1846,  and  A. 
and  per  Blackburn  J.  S.  C.  (in  Cam.  sued  B.  for  the  money  he  received  in  pay- 
Scac.)  8  lb.  861,  874.  [See  Adams  v.  ment,  it  was  held  that  A.  could  not  re- 
Gay,  19  Vt.  358.]  cover,  because  the  contract  in  the  case  was 

(d)  See  Fivaz  </.  NichoUs,  2  C.  B.  .501,  so  connected  with  the  illegal  sale  of  the 
512,  513  ;  Taylor  v.  Chester,  L.  E.  4  Q.  liquors,  that  A.  would  have  to  prove  the 
B.  309 ;  Simpson  i/.  Bloss,  7  Taunt.  246 ;  arrangement  and  the  illegal  sale  to  sus- 
and  see  Feret  u.  Hill,  15  C.  B.  207.  In  tain  his  action.  Buck  u.  Albee,  26  Vt. 
that  case  A.  procured  B.  to  grant  to  him  a  184.] 

lease  of  premises,  by  a  false  representation         (c)  Fisher  u.  Bridges  (in  Cam.  Scac), 
as  to  the  purpose  for  which  they  were  to  be    3  E.  &  B.  642 ;  reversing  the  judgment  of 
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If,  however,  there  be  in  the  same  deed  certain  covenants  which 
are  against  law,  and  others  which  are  not,  the  deed,  al- 
though void  as  to  the  former,  ft  good  as  to  the  rest.  And 
the  law  is  the  same  as  to  bonds  where  the  condition  is, 
in  part,  against  law.  But  if  the  whole  condition  be 
against  law,  the  bond  is  void.  (/) 

So,  if  a  contract  be   made    on    several   considerations,   one 
which  is   illegal,  the  whole    contract  is  void,  and  that    „        „ 

o     ^  'It  one  of  sev- 

whether  the  illegality  be  at  common  law,  or  by  stat 
ute.  (g} 


Deed  or  bond 
may  be  good 
as  to  part, 
and  void  as 
to  the  rest. 


of 


eral  consid- 
erations ille' 
gal,  whole 

But  where  the  consideration  is  tainted  by  no  illegality,  void. 

and  some  of  the  promises  only  are  illegal,  the  illegality  AUter  as  to 

of  these  does  not  communicate  itself  to,  or  taint  the  oth-  eral  prom- 

ers,  except  when,  owing  to  some  peculiarity  in  the  con-  ^^^^' 
tract,  its  parts  are  inseparable.  (A) 


the  Q.  B.  in  S.  C.  2  E.  &  B.  118 ;  and  see 
Geere  v.  Mare,  2  H.  &  C.  339 ;  Clay  v. 
Bay,  17  C.  B.  N.  S.  188. 

(/)  Bro.  Ab.  Fails,  318,  pi.  37. 

{g)  Waite  v.  Jones,  1  Scott,  730 ;  Shack- 
ell  1^.  Rosier,  3  Scott,  59 ;  Featherstone 
0.  Hutchinson,  Cro.  El.  199;  [Deering  w. 
Chapman,  22  Maine,  488 ;  Ladd  v.  Dil- 
lingham, 34  Maine,  316 ;  Coburn  v.  Odell, 
30  N.  H.  540 ;  Clark  v.  Eicker,  14  N.  H. 
44  ;  Carleton  v.  Woods,  28  N.  H.  290 ; 
Barton  v.  Port  Jackson  &  Union  Falls 
Plank  Road  Co.  17  Barb.  397  ;  Rose  u. 
Truax,  21  Barb.  361.  If  any  part  of  the 
entii-e  consideration  of  a  contract  is  illegal, 
as  against  sound  morals  or  public  policy, 
the  whole  is  void.  Donallen  v.  Lenox,  6 
Dana,  91  ;  Woodruff  v.  Heniman,  11  Vt. 
592 ;  Hinesbury  a.  Sumner,  9  Vt.  23 ; 
Armstrong  v.  Toler,  11  Wheat.  258; 
Crawford  ».  Morrell,  8  John.  253 ;  Toler 
V.  Armstrong,  4  Wash.  C.  C.  297  ;  Carle- 
ton  V.  Whitcher,  5  N.  H.  196  ;  Hinde  v. 
Chamberlain,  6  N.  H.  225.] 

(h)  Per  Tindal  C.  J.  Shackell  i>.  Rosier, 

3  Scott,  59;  M' Allen  v.  Churchill,  11 
Moore,  483 ;  [Leavitt  v.  Blatchford,  5 
Barb.  9 ;  Leavitt  v.  Palmer,  3  Comst.  19  ; 
Hook  V.  Gray,  6  Barb.  398  ;  Carleton  v. 
Woods,  28  N.  H.  290 ;  Tracy  v.  Talmage, 

4  Keman  (N.  Y.),  162  ;  Curtis  v.  Leavitt, 


1  Smith  (N.  Y.),  9.  In  Carleton  v. 
Woods,  supra,  it  appeared  that  A.  agreed 
to  sell  to  B.  his  stock  of  goods  and  gro- 
ceries. The  price  to  be  paid  was  the  cost 
and  freight  of  the  articles.  In  order  to 
ascertain  the  cost  a  schedule  of  the  articles 
was  made,  and  the  cost  of  each  article  was 
separately  carried  out.  For  the  sum  total 
of  the  prices,  which  was  divided  into  sev- 
eral parts,  B.  gave  several  promissory 
notes.  Among  the  articles  was  a  quan- 
tity of  spirituous  liquors  sold  contrary 
to  law,  the  price  of  which  formed  a  part 
of  the  consideration  of  the  notes.  The 
declaration  contained  a  count  on  each 
of  the  promissory  notes,  and  also  a  count 
for  goods  sold  and  delivered.  Woods  J. 
said  :  "  The  counts  upon  the  notes  are  not 
sustained.  The  consideration  of  the  notes 
was  in  part  illegal."  "But  the  case  in 
relation  to  the  count  for  goods  sold  and 
delivered  stands  differently.  The  various 
articles  sold  may  well  be  regarded  as  sold 
separately,  each  article  constituting  the 
consideration  for  the  promise  to  pay  the 
price  agreed  for  it.  By  the  contract  each 
article  was  to  be  separately  valued.  Its 
value  was  to  be  determined  by  its  original 
cost  and  freight,  and  that  price  was  to  be 
paid  for  it.  The  bargain  was  in  effect  a 
contract  to  pay  for  each  article  a  price  to 
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And  the  distinction  between  contracts  to  do  acts  which  are  mala 
prohibita,  and  such  as  are  mala  in  se,  is  now  quite  repu- 
diated. (^') 

And  there  is  this  pecuHarity  with  regard  to  illegal 
contracts,  —  that  although,  in  general,  parol  evidence 
cannot  be  given  as  between  the  parties  to  a  written  in- 
strument, in  order  to  contradict  or  add  to  its  provisions, 
yet  it  may  be  given  in  order  to  show  that  the  instru- 
ment is  void  on  the  ground  of  fraud  or  illegality,  however  formal 


No  distinc- 
tion between 
mala  prohib- 
ita and 
mala  in  se. 

Illegality 
may  be  es- 
tablished by 
parol  evi- 
dence. 


be  determined  in  manner  before  stated. 
The  consideration  for  the  promise  to  pay 
for  the  goods  is  not  to  be  regarded  as  one 
and  indivisible."  "The  contract  for  the 
goods  sold  in  this  case,  then,  not  being  en- 
tire but  divisible,  and  the  prices  of  the 
several  articles  being  agreed  by  the  parties 
and  readily  ascertainable,  we  are  of  opin- 
ion that  the  plaintiff  is  well  entitled  to 
recover,  under  the  count  for  goods  sold 
and  delivered,  the  agreed  price  of  the  goods 
sold,  excepting  the  spirituous  liquors." 
See  Walker  v.  Lovell,  28  N.  H.  138  ;  Com- 
stock  J.  in  Curtis  u.  Leavitt,  1  Smith  (N. 
Y.),  96.  In  Kobinson  u.  Green,  3  Met. 
159,  it  appeared  that  an  auctioneer  sold, 
severally,  numerous  lots  of  standing  wood, 
at  the  request  of  the  owner,  and  part  of 
the  wood  was  within  the  limits  of  a  county 
where  the  auctioneer  had  no  authority,  and 
■was  by  law  prohibited  to  sell ;  it  was  held 
that  the  sale  of  each  lot  was  a  distinct 
contract,  and  the  auctioneer's  commission 
accrued  upon  each  complete  sale,  and  that 
he  was  entitled  to  recover  of  the  owner 
compensation  for  selling  those  lots  which 
were  within  the  county  where  he  was  li- 
censed and  qualified  to  sell  at  auction. 
Shaw  C.  J.  said :  "  If  there  were  an  ex- 
press promise  to  pay  him  ''  [the  auction- 
eer] "  a  fixed  sum,  as  a  compensation  for 
the  entire  sale,  it  would  have  presented  a 
different  question.  Where  an  entire  prom- 
ise is  made  on  one  entire  consideration, 
and  part  of  that  consideration  is  illegal,  it 
may  avoid  the  entire  contract."  See  Rand 
V.  Mather,  11  Cash.  1.] 

(i)  Aubert  v.  Maze,  2  B.  &  P.  374, 375  ; 


Bensley  v.  Bignold,  5  B.  &  Aid.  341  ;  Col- 
lins V.  Blantern,  2  Wils.  351.  [In  White 
V.  Bass,  3  Cash.  449,  450,  Shaw  C.  J. 
said  :  "  We  take  it  to  be  now  settled  by 
the  authorities,  that  any  promise,  contract, 
or  undertaking,  the  performance  of  which 
would  tend  to  promote,  advance,  or  carry 
into  effect,  an  object  or  purpose  which  is 
unlawful,  is  in  itself  void,  and  will  not 
maintain  an  action.  The  law,  which  pro- 
hibits the  end,  will  not  lend  its  aid  in  pro- 
moting the  means  designed  to  carry  it  into 
effect ;  and,  in  this  respect,  the  law  gives 
no  countenance  to  the  old  distinction  be- 
tween malum  in  se  and  malum  prohibitum. 
That  which  the  law  prohibits,  either  in 
terms,  or  by  affixing  a  penalty  to  it,  is  un- 
lawful; and  it  will  not  promote,  in  one 
form,  that  which  it  declares  wrong  in 
another."  See  Greenough  v.  Balch,  7 
Greenl.  462  ;  No.  44  Amer.  Jurist,  249, 
250 ;  Utica  Ins.  Co.  v.  Kip,  8  Cowen,  20. 
So  far  as  regards  the  effect  of  a  statute 
upon  a  matter  prohibited  under  a  penalty, 
there  is  no  distinction  between  jnala  prohib- 
ita and  mala  in  se.  Lewis  v.  Welch,  14 
N.  H.  294.  But  there  is  a  distinction  be- 
tween statutes  which  impose  a  penalty  for 
the  purpose  of  prohibiting  a  contract,  and 
those  where  the  penalty  is  imposed  for  some 
other  purpose  than  that  of  making  the  con- 
tract illegal.  Lewis  v.  Welch,  supra ;  Favor 
u.  Philbrick,  7  N.  H.  340.  See,  also,  the 
remarks  of  Wilde  J.  in  White  v.  Franklin 
Bank,  22  Pick.  184 ;  and  in  Lowell  v.  Bos- 
ton &  Lowell  R.  R.  Corp.  23  Pick.  32  ; 
Schermerhorn  u.  Talman,  4  Kernan  (N. 
Y.),  93,  124,  125.] 
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and   regular   such   instrument  itself  may  appear  to  be,  (/fc)  and 
whether  it  be  by  parol  or  under  seal.  (V) 

This  principle  was  ably  expounded  by  Wilmot  C.  J.  in  Collins 
V.   Blantern.  (w)     A   bond,  in    the    usual   form,  for   payment   of 
money,  was  alleged  to  have  been  given  as  an  indemnity  for  a  note 
entered  into  by  the  obligee  for  compounding  a  prosecution  for  per- 
jury.    In  support  of  the  bond  it  was  contended,  that  no  averment 
should  be  admitted  of  its  being  given  upon  an  illegal  consideration, 
not   appearing  on  the  face    of  it.      The  court,  however,  decided 
against  the  bond ;  and  in  the  course  of  his  judgment  the  chief  jus- 
tice said  :  "  The  manner  of  the  transaction  was  to  gild  and  conceal 
the  truth ;  and  whenever  courts  of  law  see  such  attempts  made  to 
conceal  wicked  deeds,  they  will  brush  away  the  cobweb  varnish, 
and  show  the  transactions  in  their  true  light.     This  is  a  contract  to 
tempt  a  man  to  transgress  the  law ;  to  do  that  which  is  injurious  to 
the  community ;  it  is  void  by  the  common  law,  and  the  reason  why 
the  common  law  says  such  contracts  are  void  is  for  the  public  good  ; 
you  shall  not  stipulate  for  iniquity.    All  writers  upon  our  law  agree 
in  this ;  no  polluted  hand  shall  touch  the  pure  fountain  of  justice." 
And  as  the  benefit  of  the  public,  and  not  the  advantage  of  the 
defendant,  is  the  principle  upon  which  a  contract  is  al-   it  may  be 
lowed  to  be  impeached  on  account  of  illegality ;  so  this   tagrof  by""' 
objection  may  be  taken  by  either  of  the  parties  to  such   °°rtresto\he 
contract,  (m^)       "  The    objection,"    says    Lord   Mans-   contract. 
field,  (w)  "  that  a  contract  is  immoral  or  illegal  as  between  plain- 
tiff and  defendant,  sounds  at  all  times  very  ill  in  the  mouth  of  the 

(h)  Wright  V.  Crookes,  1  Scott  N.  K.  purporting  to  be  dated  before  that  day, 

685,  698  ;  Abbott  v.  Hendricks,  1  M.  &  G.  might  avoid  the  payment  of  them  even  in 

791  ;  2  Scott  N.  R.  183.  the  hands  of  innocent  holders,  by  proving 

(I)  Gaslight  Co.  v.  Turner,  7  Scott,  779,  that  they  have  false  dates,  and  that  they 

794-  were  in  fact  made  or  issued  after  the  day. 

(m)  2  Wils.  347.  Bailey  v.  Taber,  supra.     See  Warren  v. 

(ml)  [Persons  may  avoid  illegal  con-  Manuf.  Co.  13  Pick.  518,  521 ;  Pavor  v. 

tracts  entered  into  by  them,  though  in  so  Philbrick,  7  N.  H.  326 ;  Eoby  v.  West,  4 

doing  they  are  obliged  to  allege  their  own  N.  H.  285 ;  Buck  v.  Albee,  26  Vt.  184.] 
illegal  conduct.     Bailey  v.  Taber,  5  Mass.        (n)  Holman    v.   Johnson,   Cowp.  341, 

296;  Wheeler  v.  Eussell,  17   Mass.   258;  343;   and   see  per  Lord   Loughborough, 

Farraru.  Burton,  5  Mass.  395.    As,  where  Parsons    v.   Thompson,   1   H.   Bl.   322; 

a  statute  providing  that  notes  of  a  certain  [Poster  v.  Thompson,  1 1   Cush.  322,  323  ; 

description,  made  or  issued  after  a  partic-  per  Parsons  C.  J.  in  Greenwood  v.  Curtis, 

ular  day,  should  be  void,  also  attached  a  6  Mass.  380 ;  Hoover  v.  Pierce,  26  Miss, 

penalty  to  the  issuing  or  passing  of  them  ;  (4  Cush.)  627.] 
it  was  held,  that  the  maker  of  such  notes, 
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defendant.  It  is  not  for  his  sake,  however,  that  the  objection  is 
ever  allowed ;  but  it  is  founded  in  general  principles  "of  policy, 
which  the  defendant  has  the  advantage  of,  contrary  to  the  real  jus- 
tice as  between  him  and  the  plaintiff;  ....  not  for  the  sake  of 
the  defendant,  but  because  the  court  will  not  lend  their  aid  to  such 
a  plaintiff.  So,  if  the  plaintiff  and  defendant  were  to  change  sides, 
and  the  defendant  were  to  bring  his  action  against  the  plaintiff,  the 
latter  would  then  have  the  advantage  of  it ;  for  where  both  are 
equally  in  fault,  potior  est  conditio  defendentis."  (o) 

So  where  parties  to  a  contract  against  public  policy,  or  illegal? 
Relief  in  are  not  in  pari  delicto ;  but  public  policy  is  considered 
partiJ  nofS  ^.s  advanced  by  allowing  either,  or  at  least  the  more  ex- 
pan  delicto,  cusable  of  the  two,  to  sue  for  relief  against  the  transac- 
tion, —  a  court  of  equity  will  grant  such  relief.  (^)    But  equitable 


(o)  And  see  Taylor  v.  Chester,  L.  R.  4 
Q.  B.  309.  [The  law  in  such  cases  leaves 
the  parties  where  it  finds  them.  See  Roll 
V.  Raguet,  4  Ohio,  400 ;  S.  C.  7  Ih.  76  ; 
Moore  u.  Adams,  8  lb.  372  ;  Dixon  u. 
Olmstead,  9  Vt.  310  ;  Foote  v.  Emerson, 
10  Vt.  338 ;  Rowan  u.  Adams,  1  Sm.  & 
M.  45;  Buck  ^.  Albee,  26  Vt.  184.  The 
doctrines  of  Lord  Mansfield,  stated  in  the 
text,  have  been  maintained  with  great 
clearness  and  force  in  several  late  Massa- 
husetts  cases  ;  in  Myers  v.  Meinrath,  101 
Mass.  367,  where  Wells  J.  says  :  "  In  such 
cases,  the  defence  of  illegality  prevails,  not 
as  a  protection  to  the  defendant,  but  as  a 
disability  in  the  plaintiff;  "  in  Horton  v. 
BulEnton,  105  Mass.  400,  where  it  is  re- 
marked by  Ames  J,  that  "  the  policy  of 
the  law  is  to  leave  the  parties  in  all  such 
cases  without  remedy  against  each  other ;  " 
and  in  Sampson  v.  Shaw,  101  Mass.  149, 
150.  Where  a  party  has  sold  and  deliv- 
ered goods  under  a  contract  of  sale  void 
for  illegality,  he  can  neither  recover  the 
price  agreed  to  be  paid,  nor  reclaim  the 
goods  from  the  purchaser.  This  disability 
on  the  part  of  the  seller  to  reclaim  the  goods 
will  avail  the  purchaser  holding  them  as  a 
sufficient  title.  Ames  J.  in  Horton  v.  Buf- 
finton,  101  Mass.  400 ;  Myers  v.  Mein- 
rath, 101  Mass.  366;  King  v.  Green,  6 
Allen,  139.] 
(p)  Per  Bruce  L.  J.  Reynell  v.  Sprye, 


21  L.  J.  C.  633,  651 ;  [S.  C.  1  De  G.,  M.  & 
G.  660,  678.]  And  relief  may  be  obtained 
in  equity  against  a  bargain  which,  although 
it  be  not  illegal,  is  hard  and  unconscion- 
able. Miller  v.  Cook,  L.  R.  10  Eq.  641. 
[So  relief  has  been  aflforded  in  some  cases 
of  this  character  at  law.  In  White  v. 
Franklin  Bank,  22  Pick.  186,  Wilde  J. 
said  :  "  Where  money  is  paid  on  a  con- 
tract which  is  merely  prohibited  by  stat- 
ute, and  the  receiver  is  the  principal  of- 
fender, he  may  be  compelled  to  refund. 
This  is  not  only  consonant  to  the  princi- 
ples of  sound  policy  and  justice,  but  is 
now  so  settled  by  authority,  whatever 
doubts  may  have  been  entertained  respect- 
ing it  in  former  times.''  "  Where  the  par- 
ties are  not  in  pari  delicto,  the  rule  potior 
est  conditio  defendentis  is  not  applicable.*' 
In  this  case  it  was  decided,  that,  although 
an  agreement  between  a  depositor  and  a 
bank  upon  a  deposit  of  money  in  the  bank, 
that  the  money  should  remain  for  a  certain 
length  of  time  was  illegal  and  void,  under 
Revised  Stat,  of  Massachusetts,  c.  36,  §  57, 
as  being  a  contract  hy  the  bank  for  the  pay- 
ment of  money  at  u  future  day  certain,  and 
no  action  could  be  maintained  by  the  de- 
positor against  the  bank  upon  such  express 
contract,  yet  he  might  recover  back  the 
money  deposited  in  an  action  commenced 
before  the  expiration  of  the  time  for  which  it 
was  to  remain  in  deposit,  the  parties  not 
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terms  may  be  imposed  on  a  plaintiff  who  seeks  to  set  aside  an  ille- 
gal contract,  as  the  price  of  the  relief  he  asks,  (^q) 

It  is  also  a  maxim  in  courts  of  equity,  that  wherever  persons 
stand  in  such  a  relation  that,  while  it  continues,  confi.   ^^^  .^^ 
dence  is  necessarily  reposed  by  one,  and  the  influence    equity  where 

•J        r  J  ^  ^  parties  stand 

which  naturally  grows    out  of  that  confidence,  is  pos-   in  fiduciary 
sessed  by  the  other ;  and  such  confidence  is  abused,  or 
influence  exerted,  to  get  an  advantage  at  the  expense  of  the  confid- 
ing party  ;  a  contract  obtained  by  such  means  will  not  be  permitted 
to  stand ;  although  it  could  not  have  been  impeached  if  such  confi- 
dential relation  had  not  existed,  (r) 

The  presumption  of  law,  however,  is  in  favor  of  the  legality  of  a 
contract ;  and  therefore,  if  it  be  reasonably  susceptible  pjj,gympt;on 
of  two  meanings,  —  one  legal  and  the  other  not,  —  that   of  law  is  in 

,     „    ,  ^  .         ,  .   ,         .,    '  favor  of  the 

mterpretation  shall  be  put  upon  it  which  will  support   legality  of  a 

I      .        . ,  .  ,  ^  contract. 

and  give  it  operation,  (s) 


being  in  pari  delicto,  and  the  action  being 
in  disaffirmance  of  the  illegal  contract; 
and  that  such  action  might  be  maintained 
without  a  previous  demand.  So,  in  Low- 
ell V.  Boston  &  Lowell  E.  R.  Co.  23  Pick. 
32,  Wilde  J.  said  :  "  In  respect  to  offences, 
in  which  is  involved  any  moral  delinquency 
or  turpitude,  all  parties  are  deemed  equally 
guilty,  and  courts  will  not  inquire  into 
their  relative  guilt.  But  where  the  offence 
is  merely  malum  prohibitum,  and  is  in  no 
respect  immoral,  it  is  not  against  the  pol- 
icy of  the  law  to  inquire  into  the  relative 
delinquency  of  the  parties,  and  to  admin- 
ister justice  between  them,  although  both 
parties  are  wrong-doers."  See  Sampson 
V.  Shaw,  101  Mass.  150.  So  in  Tracy  w. 
Talmage,  4  Kernan  (N.  Y.),  162,  and  in 
Curtis  V.  Leavitt,  1  Smith  (N.  Y.),  9,  it 
was  held,  that  where  a  contract  otherwise 
unobjectionable,  is  prohibited  by  a  statute, 
which  imposes  a  penalty  upon  one  of  the 
parties  only,  the  other  party  is  not  in  pari 
delicto,  and,  upon  disaffirming  the  contract, 
may  recover,  as  upon  an  implied  assump- 
sit, against  the  party  upon  whom  the  pen- 
alty is  imposed,  for  any  money  or  property 
which  has  been  advanced  upon  such  con- 
tract. See  Schermerhom  v.  Talman,  4 
Kernan  (N.  Y.),  93,  124;  Walan  n.  Kerby, 
99  Mass.  1.  The  case  of  Prescott  v.  Nor- 
ris,  32  N.  H.  101,  maintains  that  the  pur- 


chaser of  spirituous  liquors  sold  without  a 
license,  in  violation  of  a  statute  inflicting 
a  penalty  on  the  seller,  may  sustain  an  ac- 
tion on  the  case  for  a  deceit  and  false  war- 
ranty in  the  sale,  if,  at  the  time  when  he 
bought,  he  had  no  notice  that  the  sale  was 
made  without  license.  And  in  the  opinion 
of  the  court,  delivered  by  Perley  C.  J.  it 
is  suggested,  that  it  was  by  no  means  clear 
that  the  purchaser,  even  if  he  had  known 
that  the  seller  had  no  license,  would  be 
held  to  have  shared  in  the  offence  in  a  way 
to  prevent  his  recovering  in  the  action. 
The  seller  and  buyer  of  intoxicating  liquor, 
sold  in  violation  of  law,  are  not  in  pari 
delicto,  because  the  latter  is  guilty  of  no 
offence.  When  the  purchaser  seeks  to  re- 
cover back  the  price  he  has  paid,  the  ille- 
gality of  the  transaction,  of  which  he  of- 
fers evidence,  is  wholly  on  the  part  of  the 
defendant,  and  he  himself  is  not  particeps 
criminis.  Foster  J.  in  Walan  u.  Kerby, 
99  Mass.  2.] 

(g)  Per  Gifford  L.  J.  Re  Cork  & 
Youghal  Railway  Company,  L.  R.  4  Ch. 
Ap.  748,  762. 

(r)  Per  Lord  Chelmsford  C.  Tate  v. 
Williamson,  L.  R.  2  Ch.  Ap.  53,  61 ;  and 
see  per  Wood  V.  C.  S.  C.  L.  Rep.  1  Eq. 
528,  536.  Per  Gifford  L.  J.  Guest  v. 
Smythe,  L.  R.  5  Ch.  Ap.  551,  556. 

(s)  Mittelholzer  v.  Fullarton,  6  Q.  B. 
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So  illegality  of  consideration  shall  not  be  inferred  ;  but  it  is  for 
the  party  who  takes  the  objection  to  prove  it  clearly,  even  although 
he  should  be  thereby  compelled  to  prove  a  negative.  Therefore, 
where  a  plaintiff  declared  that  the  defendant,  who  had  chartered 
his  ship,  put  on  board  a  dangerous  commodity,  by  which  a  loss 
happened,  without  due  notice  to  the  captain  or  other  person  em- 
ployed in  the  navigation  ;  it  was  held  that  it  lay  upon  him  to  prove 
this  averment ;  for  it  was  not  to  be  presumed  that  the  defendant 
had  been  guilty  of  an  omission,  which  would  amount  to  a  criminal 
neglect  of  duty,  (t)  So,  in  an  action  against  a  carrier  for  the  loss 
of  goods,  delivered  to  him  at  Dublin,  to  be  conveyed  to  Liverpool, 
it  was  objected  for  the  defendant,  that  unless  the  goods  were  proved 
to  have  been  duly  entered  at  the  custom-house,  the  importation 
would  be  illegal,  and  the  contract  with  the  carrier  void ;  but  it  was 
held  that  the  defendant  could  not  raise  this  objection,  without  prov- 
ing the  non-entry  of  the  goods,  (w) 

So,  although  it  would  be  a  good  defence  to  an  action  for  not  sup- 
plying manuscript  to  complete  a  work  according  to  agreement,  that 
the  subject-matter  of  the  intended  publication  was  illegal ;  yet,  if 
the  work  be  not  produced,  the  presumption  shall  be  that  the  publi- 
cation was  lawful,  (a;) 

And  in  Ingram  v.  Wyatt,  (y)  the  Lord  Chancellor  Brougham 
said:  that  "in  cases  of  wills  impeached  on  the  ground  o£  fraud,  it 
was  incumbent  on  the  parties  who  sought  to  establish  the  will,  to 
remove  or  to  explain,  and  so  to  neutralize  the  facts  out  of  which 
that  suspicion  arose.  It  was  different  where  contracts  or  instru- 
ments between  parties  were  alleged  to  have  been  fraudulently  exe- 
cuted. There  it  was  for  the  party  impeaching  the  instrument,  to 
show  that  he  had  good  grounds  for  supporting  the  accusation  which 
he  brought  forward.  In  the  one  case,  the  burden  of  proof  rested 
on  the  parties  who  sought  to  establish  the  will ;  in  the  other  case, 
they  who  assailed  the  instrument  were  obliged  to  prove  the  exist- 
ence of  the  facts  by  which  they  alleged  it  was  vitiated." 

989;  S.  C.  (in  error)  lb.  1022;  per  Lord  M.   &   S.  561;    Gale  u.  Leckie,  2  Stark. 

Abinger,  Lewis  u.  Davison,  4  M.  &  W.  107  ;  Bennett  v.  Clough,  1  B.  &  Aid.  461, 

654,  657.  463. 

(«)   Williams  v.  East  India  Company,  3  (m)  Sissons  v.  Dixon,  5  B.  &  C.  758. 

East,  192.     See  per  Lord  EUenborough,  (x)  Gale  u.  Leckie,  2  Stark.  107. 

Kex  V.  The  Inhabitants  of  Haslingfield,  2  (y)  Chancery,  Feb.  11,  1832,  MS. 
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SECTION  II. 
Contracts  Illegal  at  Common  Law. 

1.  Immoral. 

2.  Contrary  to  public  policy. 

1.  Immoral  Contracts. 

An  agreement  in  consideration  of  future  illicit  cohabitation  be- 
tween the  parties  is  void  ;  (z)  and  even  past  cohabitation  cohabita- 
does  not  form  an  adeqnate  consideration  for  a  promise  '^'°°- 
not  under  seal,  (a)  Nor  does  it  make  any  difference  that  such  a 
promise  is  made  in  consideration  of  past  seduction,  as  well  as  of 
past  cohabitation  ;  (6)  although  an  opinion  was  at  one  time  enter- 
tained, that  this  circumstance  would  render  the  promise  valid,  (c) 

So  a  court  of  equity  will  not  enforce  performance  of  a  verbal 
promise  by  a  single  man,  that  he  would  settle  an  annuity  on  a  mar- 
ried woman,  with  whom  he  had  cohabited  whilst  she  was  separated 
from  her  husband.  ((?) 

But  where  the  declaration  stated  that,  before  and  at  the  time  of 
making  the  defendant's  promise,  the  plaintiff  had  cohabited  with 
the  defendant ;  and  that  certain  differences  had  arisen  between 
them  ;  whereupon  the  defendant  agreed  that,  in  case  he  and  the 
plaintiff  should  separate,  he  would  allow  her  30L  per  annum,  dur- 
ing her  life,  by  quarterly  payments,  provided,  from  and  after  such 
separation,  she  should  continue  single,  and  did  not  cohabit  with  one 
D.  G.,  or  any  one  else  ;  the  court  held  that  the  agreement  was 
good,  (e) 

And  so,  where  the  reputed  father  of  an  illegitimate  child  prom- 
ised to  pay  the  mother  an  annuity,  if  she  would  maintain  the  child 
and  keep  their  connection  secret ;  it  was  held,  that  the  maintenance 

(z)  Walker  J).  Perkins,  3  Burr.  1568;  S.  some  time,  and  then  married  C.    B.  con- 

C.  1  Bl.  517;  Rex  y.  Inhabitants  of  North-  tinned  his  visits  to  her,  and   gave  her  a 

wingfield,  1  B.  Ad.  &  912. ;    [Winehrin  note  for  1,000/.  payable  on  demand.    B. 

ner  v.  Weisiger,  3  Monroe,  55  ;  Travinger  died,  and,  on  a  bill  filed  in  chancery  by  his 

V.  M'Burney,  5  Cowen,  253 ;  Cusack  v.  administratrix,  the  note  was  set  aside,  it 

White,  2  Const.  Ct.  E.  284,  285.]  being   given  ex  turpi  causa,  not  as  prm- 

(a)  Beaumont  v.  Reeve,  8  Q.  B.  483.  mium  pudicitiie.     Robinson  v.  Cox,  9  Mod. 

(6)  lb.  263. 

(c)  See  Binnington  v.  Wallis,  4  B.  &  (e)  Gibson  v.  Dickie,  3  M.  &  S.  463. 
Aid.  650,  652.  But  the  reasons  given  for  this  ruling,  as 

(d)  1  Madd.  558.  A.,  for  many  years  contained  in  the  above  report  of  the  judg- 
a  common  prostitute,  was  kept  by  B.  for  ment,  are  not  very  satisfactory. 
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of  the  child  was  a  sufficient  consideration  to  support  the  assump- 
sit.(/) 

Although,  however,  past  cohabitation  or  seduction  is  not  such  a 
Rule  as  to  consideration  as  will  support  a  simple  contract ;  still  it 
bonds.  .^.^^j]j  j^q|.  pender  void  a  bond  or  other  specialty  founded 

thereon.  (^) 

And  it  would  seem  that  a  bond  given  on  such  a  consideration  is 
valid,  even  although  the  obligor  do  not,  after  it  is  given,  cease  to 
cohabit  with  the  obligee.  (K)  But  in  Friend  v.  Harrison,  (i)  — 
which  was  an  action  on  an  annuity  bond  for  50Z.  a  year,  —  it  ap- 
peared that  the  plaintiff  was  a  common  prostitute  when  the  defend- 
ant first  became  acquainted  with  her  ;  that,  after  they  had  cohab- 
ited for  two  years,  he  gave  her  the  bond ;  that  she  still  continued 
to  cohabit  with  him  for  some  weeks,  when  she  went  to  her  friends  ; 
and  that  afterwards  they  renewed  the  connection  ;  and  Best  C.  J. 
said,  that  the  bond,  if  merely  given  for  past  cohabitation,  was 
good  ;  but  that,  if  the  plaintiff  obtained  it  from  the  defendant,  in- 
tending at  the  same  time  to  continue  the  connection,  it  was  void. 

So  an  action  is  not  maintainable  to  recover  the  rent  of  lodgings, 
knowingly  let  for  the  purpose  of  prostitution.  (¥)     And  although 

(/)  Jennings  v.  Brown,   9   M.   cfe  W.         (i)  2  C.  &  P.  584. 
496.     See,  also.  Hicks  v.  Gregory,  8  C.  B.         (k)  Girardy  v.  Eichardson,  1  Esp.  13  ; 

378  ;  Smith  v.  Eoche,  6  C.  B.  N.  S.  223.  Crisp  v.   Churchill,  cited   1  B.   &  P.  340, 

(g)  See  Binnington  v.  Wallis,  4  B.  &  341  ;  and  see  Smith  u.  White,  L.  Eep.  1 

Al.  650;  Nye  v.  Moseley,  6  B.  &  C.  133;  Eq.   626.       [See  Dyett    u.    Pendleton,    8 

Knye  v.  Moore,  1  S.  &  S.  61 ;  S.  C.  2  lb.  Cowen,  737.     Where  the  lessor  was  in  the 

260.      See  Turner   v.  Vaughan,   2   Wils.  habit  of  bringing  lewd  women  under  the 

339;   Priest  v.  Parrott,  2  Ves.  160;  and  same    roof   with    the   demised    premises, 

Belt's  Supplement,  313  ;   Marchioness  of  though  in  an'apartment  not  let,  by  which 

Annandale  v.  Harris,  1   Bro.  P.   C.  250;  nocturnal     noise    and    disturbance    were 

S.  C.  2  Wms.  432 ;  Cray  v.  Rook,  For.  made,    and,    in    consequence,   the    lessee 

153.  quitted  the  premises  and  remained  away, 

(h)  Hall  i,.  Palmer,  3  Hare,  532.     [See  with  his  family  ;  it  was  held,  that  this  was 

Shenk    u.    Mingle,    13    Serg.   &   R.   29;  evidence  to  go  to  the  jury  under  a  plea 

Cusack  V.  White,  2  Const.  Ct.  Rep.  285.  of  eviction  by  the  landlord,  in  answer  to  a 

But   such  promise  would   be   void,  if  it  declaration  for  the  rent ;  and  that  the  jury 

appeared  to  have  been  made  on  the  sole  might,  upon  such  evidence,  find  the  plea 

consideration  of  stopping   a   prosecution  true;   and    the   lessor   would    thereby  be 

for  fornication  and  bastardy.    lb.     In  an  barred  of  his  rent,  the  same  as  on  an  actual 

action   on  a  promise,  in  consideration  of  or  physical   entry  and  expulsion   of  the 

past  seduction,  to  give  a  bond  for  a  certain  tenant.     S.   C.  lb.  727,  in  the  court  of 

sum,  the  plaintiff  may  recover  the  whole  errors  of  the  State   of  New  York.     Six 

amount  of  the  proposed  bond,  and  cannot  senators  dissenting.      See   Commonwealth 

afterward  maintain  another  action  for  the  v.  Harrington,  3  Pick.  29,  30  ;  Jenning  v. 

money  for  which  the  bond  was  to  be  given.  Commonwealth,  17  Pick  80  1 
Ib.l 
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the  landlord  was  not  apprised,  at  the  time  of  the  letting,  of  the 
tenant's  mode  of  life  and  her  object  in  taking  the  lodg- 
ings ;  yet  if  he  allowed  her  to  remain  after  he  knew  her 
character,  and  had  become  acquainted  with  the  use  to  which  the 
apartments  were  put,  and  after  the  time  when  he  might  legally  have 
evicted  her ;  he  shall  not  recover  any  rent  from  her,  for  the  period 
during  which  he  willingly  permitted  her  to  occupy  the  premises  for 
this  purpose,  (l)  But  although  the  tenant  be  an  immodest  woman, 
and  the  landlord  be  aware  of  her  character,  he  may  recover  his 
rent,  if  she  receive  her  visitors  elsewhere,  and  do  not  use  his  prem- 
ises for  immoral  purposes,  (m) 

So  where,  in  an  action  against  a  woman  of  the  town  for  board 
and  lodging,  it  appeared  that  the  plaintiff,  the  keeper  of  a  house  of 
ill  fame,  received  a  portion  of  the  gains  of  the  women  in  her  house, 
as  well  as  payment  for  their  board  and  lodging.  Lord  Kenyon  re- 
fused to  sanction  sucli  a  demand,  (n)  And  where  the  defendant, 
a  prostitute,  was  sued  by  the  plaintiffs  for  the  hire  of  a  brougham  ; 
and  the  jury  found  that  the  plaintiffs  knew  her  to  be  a  prostitute, 
and  had  lent  the  brougham  with  a  knowledge  that  it  would  be,  as 
in  fact  it  was,  used  by  her  as  part  of  her  display  to  attract  men  ;  it 
was  held  that  they  could  not  recover,  (o) 

But  it  is  no  answer  to  an  action  for  clothes  sold  to  a  prosti- 
tute, (^)  or  for  washing  her  apparel,  (g)  merely  to  show  that  the 
plaintiff  was  aware  of  the  defendant's  mode  of  life  ;  or  that  from 
the  nature  of  some  of  the  articles,  the  use  to  which  the  defendant 
would  apply  them  might  have  been  known  to  the  plaintiff. 

An  action  cannot  be  maintained  to  recover  the  price  or  value  of 
libellous  or  immoral  pictures,  sold  by  the  plaintiff  to  the         ^ 
defendant,  (r)     And  in  Poplett  v.  Stockdale,  (s)  Best 
C.  J.  held,  that  the  plaintiff,  a  printer,  could  not  recover  any  remu- 
neration for  printing  "  The  Memoirs  of  Harriette  Wilson,"  it  being 
a  work  of  a  grossly  immoral  and  libellous  nature. 

(/)  Jennings  u.  Throgmorton,  K.  &  M.        (o)  Pearce  v.  Brooks,  L.   Kep.  1  Ex. 

251.  212. 

(m)  Appleton  v.  Campbell,  2    C.  &  P.         (p)  Bowry  v.   Bennett,  1    Camp.   348. 

347.  See  Williamson  v.  Watts,  lb.  353. 

(n)  Howard  v.  Hodges,  Midd.  Sitt.  B.         {q)  Lloyd  v.  Johnson,  1  B.  &  P.  340. 
E.  2d  Dec.  1796;  1  Selw.  N.  P.   9th  ed.         (r)  Fores  v.  Johnes,  4  Esp.  97. 
68.  (s)  E.  &  M.  337. 
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2.  Contracts  affecting  Public  Policy. 
An   agreement  is  not  void  on  tliis  ground,  unless  it  manifestly 

contravene  public  policy,  and  be  injurious  to  the  inter- 
General  rule.  '■  i         ./ 
ests  of  the  state,  (i) 

1.  On  this  principle  it  is  held  that  any  agreement,  by  bond  or. 

Contracts  in     Otherwise,  in    general  restraint  of  trade,  is  illegal  and 

void,  (m)     And,  accordingly,  where  certain  mill-owners 

mutually    entered    into    a    bond,  whereby    they    bound 


general  re- 
straint of 
trade  void 


(t)  See  per  Best  C.  J.  Richardson  v. 
Mellish,  2  Bing.  229,  242;  Roche  i-. 
O'Brien,  1  Ball  &  B.  338;  [Sedgwick  <,. 
Sianton,  4  Kernan  (N.  Y.),  289;  Fuller  n. 
Dame,  18  Pick.  472  ;  Frost  v.  Belmont,  6 
Allen,  152;  Gulick  v.  Ward,  5  Halst.  87  ; 
Clippenger  o.  Hepbaugh,  5  Watts  &  S. 
315.  If  a  contract  be  void,  as  against  the 
policy  of  the  law,  the  court  will  neither 
enforce  it  while  executory,  nor  relieve  a 
party  from  loss  by  having  performed  it  in 
part.  Foote  v.  Emerson,  10  Vt.  344.  See 
Hanson  v.  Power,  8  Dana,  91  ;  Pratt  v. 
Adams,  7  Paige,  616;  Piatt  v.  Oliver,  1 
McLean,  300  ;  S.  C.  2  McLean,  277  ;  Stan- 
ton ij.  Allen,  5  Denio,  434.] 

(w)  Per  Vaughan  B.  Young  u.  Tim- 
mins,  1  Tyr.  226,  241  ;  Mitchell  u.  Rey- 
nolds, 1  P.  Wms.  181  ;  Chesman  v.  Nainby, 
2  Str.  739  ;  S.  C.  2  Ld.  Raym.  1456  ;  2 
Wms.  Saund.  156,  n.  (1) ;  Homer  v.  Ash- 
ford,  3  Bing.  322 ;  Wickens  t .  Evans,  3 
Y.  &  J.  318.  [A  bond  that  the  obligor 
shall  never  carry  on,  or  be  concerned  in, 
a  particular  business,  is  void.  Alger  v, 
i  hatcher,  19  Pick.  51;  Whitney  v.  Slay- 
ton,  40  Maine,  224  ;  Lange  ;;.  Werk,  2 
Ohio  (N.  S.),  519.  See,  also.  Noble  v. 
Bates,  7  Cowen,  307  ;  Pyke  v.  Thomas,  4 
Bibb,  486 ;  Jarvis  v.  Peck,  1  Hoff".  47'J  ; 
Vickery  v.  Welch,  19  Pick.  528  ;  Beard  v. 
Dennis,  6  Ind.  200.  Alger  v.  Thatcher, 
^ijpra,  was  an  action  on  a  bond,  in  which 
the  obligor  bound  himself  never  to  carry 
on,  or  be  concerned  in,  the  business  of 
lounding  iron.  Morton  J.  who  delivered 
the  opinion  of  the  court  in  the  case,  said  : 
'  Among  the  most  ancient  rules  of  the 
common   law  we  find   it  laid  down,  that 


bonds  in  restraint  of  trade  are  void.  As 
early  as  the  second  year  of  Henry  5  (a. 
D.  1415),  we  find  by  the  year  books  that 
this  was  considered  to  be  old  and  settled 
law.  Through  a  succession  of  decisions 
it  has  been  handed  down  to  us  unquesv 
tioned  till  the  present.  It  is  true  the  gen- 
eral rule  has,  from  time  to  time,  been  mod- 
ified and  qualified,  but  the  principle  has 
always  been  regarded  as  important  and 
salutary.  For  two  hundred  years  the  rule 
continued  unchanged  and  without  excep- 
tions. Then  an  attempt  was  made  to 
qualify  it,  by  setting  up  a  distinction  be- 
tween scaled  instruments  and  simple  con- 
tracts. But  this  could  not  be  sustained 
upon  any  sound  principle.  A  different 
distinction  was  then  started,  between  a 
general  and  unlimited  restraint  of  trade, 
which  has  been  adhered  to  down  to  the 
present  day.  This  qualification  of  the 
general  rule  may  be  found  as  early  as  the 
eighteenth  year  of  James  1  (a.  d.  1621), 
Broad  u.  Jolylfe,  Cro.  Jac.  596,  when  it 
was  holdcn  that  a  contract  not  to  use  a 
certain  trade  in  a  particular  place,  was  an 
exception  to  the  general  rule,  and  not 
void.  And  in  the  great  and  leading  case 
on  this  subject,  Mitchel  v.  Reynolds,  re- 
ported in  Lucas,  27,  85,  130,  Fortesque, 
296,  and  1  P.  Wms.  181,  the  distinction 
betweten  contracts  under  seal  and  not  under 
seal  was  finally  exploded,  and  the  dis- 
tinction between  limited  and  general  re- 
straints fully  established.  Ever  since  that 
decision  contracts  in  restraint  of  trade 
generally  have  been  held  to  be  void ;  while 
those  limited  as  to  time,  or  place,  or  per- 
sons, have  been   regarded  as   valid,   and 
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themselves  to  carry  on  their  works,  —  in  regard  to  the  amount  of 
wages  to  be  paid  to  the  workpeople  employed  therein,  and  the 
times  and  periods  of  the  engagements  of  such  workpeople,  and  the 
hours  of  work,  and  the  suspending  of  work,  and  the  general  disci- 
pline of  their  works  and  establishments, — for  a  period  of  twelve 
months  from  the  date  of  the  bond,  in  conformity  with  the  resolu- 
tions of  a  majority  of  the  said  obligors,  present  at  any  meeting  to 
be  convened  as  therein  mentioned  ;  it  was  held  that  this  bond  was 
void,  (x} 

But  an  agreement  which  operates  merely  in  partial 

t/  r  VPhen  such  a 

restraint  of  trade  is  good,  provided   it  be  not  unreason-    contractis 
able,  and  there  be  a  consideration  to  support  it.  («/) 


valid. 


duly  enforced.     Whether  these  exceptions 
to  the  general  rule  were  wise,  and  have 
really  improved  it,  some  may  doubt ;  but 
it  has  been  too  long  settled  to  be  called 
in   question  by  a  lawyer.     This  doctrine 
extends   to  all  branches  of  trade  and  all 
kinds  of  business.      The   efforts   of   the 
plaintiff's  counsel  to  limit  it  to  handicraft 
trades,  or  to  found  it  on  the  English  system 
of   apprenticeship,     though    enriched    by 
deep  learning  and  indefatigable  research, 
have  proved  unavailing.     In  England  the 
law  of  apprenticeship  and  the  law  against 
the  restraint  of  trade  may  have  a  connec- 
tion ;  but  we  think  it  very  clear  that  they 
do  not,  in  any  measure,  depend  upon  each 
other.     That  the  law  under  consideration 
has  been  adopted  and  practised  upon  in 
this  country  and  in   this  state,  is  abun- 
dantly evident  from  the  cases  cited  from 
our  own  reports.     It  is  reasonable,  salu- 
tary, and  suited  to  the  genius  of  our  gov- 
ernment  and  the   nature  of  our   institu- 
tions.    It  is  founded  on   great  principles 
of  public  policy,  and  carries  out  our  con- 
stitutional prohibition  of  monopolies  and 
exclusive   privilegesi     The  unreasonable- 
ness of  contracts  in  restraint  of  trade  and 
business    is   very   apparent  from   several 
obvious  considerations :  1.  Such  contracts 
injure  the  parties  making  them,  because 
they   diminish   their  means  of  procuring 
livelihoods   and   a   competency  for    their 
families.      They  tempt  improvident   per- 
sons, for  the  sake  of  present  gain,  to  de- 
prive  themselves  of  the  power  to  make 


future  acquisitions.  And  they  expose  such 
persons  to  imposition  and  oppression.  2. 
They  tend  to  deprive  the  public  of  the 
services  of  men  in  the  employments  and 
capacities  in  which  they  may  be  mostuseful 
to  the  community  as  well  as  to  themselves. 
3.  They  discourage  industry  and  enter- 
prise, and  diminish  the  products  of  inge- 
nuity and  skill,  i.  They  prevent  compe- 
tition and  enhance  prices.  5.  They  expose 
the  public  to  all  the  evils  of  monopoly. 
And  this  especially  is  applicable  to  wealthy 
companies  and  large  corporations,  who 
have  the  means,  unless  restrained  by  law, 
to  exclude  rivalry,  monopolize  business, 
and  engross  the  market.  Against  evils 
like  these,  wise  laws  protect  individuals 
and  the  public,  by  declaring  all  such  con- 
tracts void."] 

{x)    Hilton     V.     Eckersley    (in    Cam. 
Scac),  6  E.  &  B.  47,  73. 

{;/)  See  per  Alderson  B.  Pilkington  v. 
Scott,  15  M.  &  W.  657,  660;  [Mott  u. 
Mott,  11  Barb.  127  ;  Whitney  v.  Slayton, 
40  Maine,  224 ;  Lange  u.  Werk,  2  Ohio 
(N.  S.),  519;  Noble  u.  Bates,  7  Cowen, 
307  ;  Bowser  v.  Bliss,  7  Blackf  344 ;  Van 
Marter  v.  Babcock,  23  Barb.  633.  An 
agreement  with  a  tradesman,  to  give  him 
all  the  promisor's  custom  or  business, 
upon  fair  terms,  and  not  to  encourage  a 
rival  tradesman  to  his  injury,  cannot  be 
considered  as  a  contract  in  restraint  of 
trade  that  would  be  injurious  to  the  pub- 
lic. Palmer  u.  SiMnm,,  3  Pick.  188. 
Where  a  tradesman  in  a  city  sold  a  shop, 
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And  from  this  it  appears  that  the  leading  principles  on  this  sub- 
ject are  as  follow  :  — 

Firsts  In  order  that  an  agreement  which  operates  in  restraint  of 
Contract         trade    may  be   good,  such    restraint    must    be    partial 

good  if  re-         ^    J       (y\\ 
straintonly       "'"J-  \y  J 

partial;  Thus,  an  agreement  in  restraint  of  trade  will  not  be 

held  void,  merely  on  the  ground  of  the  restriction  being  in- 
definite as  to  duration,  provided  the  same  be  in  other  respects  a 
reasonable  restriction.  (2)  But  where  the  agreement  is  limited 
only  as  to  time,  and  there  is  no  limit  imposed  as  to  space,  then  it 
will  be  void,  (a) 

Again  :  in  order  to  support  a  contract  in  restraint  of  trade,  even 
,  ,     if  it  be  under  seal,  it  must  appear  to  have  been  made 

and  on  good  '  J^^ 

considera-       oil  a  good  Consideration.  (6)     And  accordingly,  if  there 
be  no  consideration  for  such  a  contract,  or  a  considera- 
tion of  no  real  value,  the  contract  will  be  void,  (c) 

But  it  is  now  fully  settled,  that  the  court  cannot  look  into  the 
adequacy  of  the  consideration,  with  the  view  of  trying  whether  the 
restraint  be  reasonable  or  unreasonable  ;  and  therefore,  all  that  is 
necessary  is,  to  see  that  on  the  face  of  the  declaration  some  consid- 
eration appears.  {dC) 


and  in  order  to  induce  the  purchaser  to 
make  the  purchase,  promised  that  he  would 
not  carry  on  the  same  kind  of  business 
within  certain  limits  ;  it  was  held  that  the 
contract  was  founded  on  a  good  and  suffi- 
cient consideration,  and  that  the  restric- 
tion as  to  traile  being  confined  to  small 
limits,  was  not  against  the  policy  of  the 
law.  Pierce  v.  Woodward,  6  Pick.  206. 
Alike  decision  under  similar  circumstances 
was  made  in  Whitney  v.  Slayton,  40 
Maine,  224.  See,  also.  Palmer  v.  Steb- 
bins,  3  Pick.  188;  Stearns  u.  Barrett,  1 
Pick.  443  ;  Perkins  v.  Lyman,  9  Mass. 
522 ;  Pierce  v.  Fuller,  8  Mass.  223 ; 
Heichew  v.  Hamilton,  3  Iowa,  396 ;  Chap- 
pel  u.  Brockway,  21  Wend.  158;  Ross  v. 
Sadgebecr,  21  Wend.  106;  Alcock  v. 
Giberton,  5  Duer  (N.  Y.),  76.     Such  lim- 


(yi)  [Talis  f.  Talis,  I  El.  &  Bl.  391 ; 
Pierce  v.  Woodward,  6  Pick.  206  ;  Chap- 
pel  I/.  Brockway,  21  Wend.  158;  Law- 
rence u.  Kidder,  10  Barb.  641 ;  Mott  v. 
Mott,  11  Barb.  127;  Lange  v.  Werk,  2 
Ohio  (N.  S.),  519.] 

{z)  Hitchcock  v.  Coker  (in  error),  6  A. 
&  E.  438,  456  ;  Elves  v.  Crofts,  10  C.  B. 
241,  258;  and  see  per  Parke  B.  Hastings 
o.  Whitley,  2  E.xch.  611,  615;  Mallan  v. 
May,  n  M.  &  W.  653;  Pemberton  v. 
Vaughan,  10  Q.  B.  87. 

(a)  Hinde  v.  Gray,  1  M.  &  G.  195 ;  1 
Scott  N.  R.  123  ;  Ward  v.  Byrne,  5  M.  & 
W.  548,  561.  [An  agreement  not  to  use 
certain  machines  in 'any  of  the  United 
States  except  two,  was  held  good  in 
Steams  v.  Barrett,  1  Pick.  443.] 

(6)  Per  Vaugban  B.  Young  v.  Timmins, 
1  Tyr.  226,  241  ;  Homer  v.  Ashford,  3 
Coker,  6  A. 


ited  restraint  is  valid  if  reasonable ;  and 

reasonableness  must  always  be  shown,  for  Bing.  322,  327 ;  Hitchcock 

the   law   presumes   such   contracts   to   be  &  E.  438,  456. 

void.      Chappel    v.    Brockway,   Ross    v,  (c)  lb. 

Sadgebeer,  vhi  supra ;  Beard  v.  Dennis,  6  {d)  Per  Coltman  J.  Sainter 

Ind.  200.] 


,  Fergus- 
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And,  lastly,  such  an  agreement,  to  be  good,  must  not  be  unreason- 
able ;  that  is,  the  restraint  thereby  imposed  must  not  be  ^^^  ^^^  ^^ 
larger  than  —  having  regard  to  the  subject-matter  of  the  reasonable, 
contract  —  is  required  for  the  necessary  protection  of  the  party 
with  whom  the  contract  is  made.  And  where  the  agreement  im- 
poses a  restraint  larger  than  this,  it  is  unreasonable  and  void,  —  as 
being  injurious  to  the  interests  of  the  public,  —  on  the  ground  of 
public  policy,  (e) 

And  the  reasonableness  or  unreasonableness  of  the  contract  is 
not  a  matter  to  be  left  to  the  jury,  but  is  a  question  of  law  for  the 
court.  (/) 

The  following  cases  will  illustrate  these  principles. 

A  contract  entered  into  by  a  practising  attorney,  for  a  valuable 
consideration,  that  he  would  relinquish  and  make  over  q^^^^  ^^  ^^^ 
to  B.  and  C,  two  other  attorneys,  his  business  as  an  at-  subject, 
torney,  so  far  as  respected  his  professional  practice  in  London  and 
150  miles  from  thence,  and  all  his  business  as  agent  for  any  attor- 
ney; and  that  he  would  not  practise  as  an  attorney  within  those 
limits,  and  would  recommend  his  clients,  and  would  permit  B.  and 
C.  to  use  his  name  in  the  business,  without  his  interference  ;  has 
been  holden  valid,  (^g') 

And  it  has  been  decided  in  equity,  that  an  agreement  by  an  at- 
torney and  solicitor,  not  to  practise  in  Great  Britain  for  the  space 
of  twenty  years,  without  the  consent  of  a  person  to  whom  he  had 
sold  his  business,  was  valid.  (A) 

So  an  agreement  not   to  set  up  as  a  surgeon,  or  man-midwife,  in 

son,  7  C.  B.  716  ;  18  L.  J.  C.  P.  217,  219 ;  2   M.  &  G.  20  ;  2  Scott  N.  R.  289 ;  Ches- 

Pilkington   u.   Scott,   15   M.   &  W.  657;  man  v.  Nainby,  2  Str.   739;  S.  C.  2  Ld 

Hitchcock  u.  Coker,  6  A.  &  E.  438 ;  and  Raym.    1456 ;    [Kellogg     u.    Larkin,    3 

see  Hartley  v.  Cummings,  5   C.  B.  247  ;  Chand.  (Wis.)  133.] 
Wallis  V.  Day,  2  M.  &  W.  273.  [g)  Bunn  u.    Guy,  4   East,   190.     The 

(c)  Tallis  V.  Tallis,  1  E.  &  B.  391,  410  ;  assignor  of  the  lease  of  a  public-house  in 

Mallan  v.  May,  IIM.  &  W.  653,  667  ;  per  London  covenanted  not  to  keep  a  public- 

Tindal  C.  J.  Homer  v.  Graves,  7  Bing.  house  within  the  distance  of  half  a  mile 

735,  743 ;  per  James  T.  C.  Leather  Cloth  from  the  premises  assigned.     This  means 

Co.  u.  Lorsont,  L.  Rep.  9  Eq.  345,  354.  half  a  mile  measured  by  the  nearest  way 

[See  Lawrence  v.  Kidder,  10  Barb.  641 ;  of  access,  between  the  premises  assigned 

Lange  !7.  Werk,  2  Ohio  (N.  S.),  519;  Kel-  and  any  public-house  afterward  kept  by 

loggw.  Larkin,  3  Chand.  (Wis.)  133.]  the  assignor.    Leigh  v.  Hind,  9   B.  &  C. 

(/)  Tallis  V.  Tallis,  1  E.  &  B.  391,  413 ;  774  ;  and  see  Atkyns  v.  Kinnier,  4  Exch. 

Mallan   „.  May,   11   M.  &   W.  653,668;  776. 

Davis  V.  Mason,  5  T.  R.   118  ;  Horner  v.        (h)  Per  Lord  Langdale  M.  R.  Whittaker 

Graves,  7  Bing.  735 ;  Procter  v.  Sargent,  v.  Howe,  3  Beav.  383. 
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a  certain  town,  or  within  twenty  miles  thereof,  is  legal,  (i)  So  an 
agreement  by  the  defendant,  that  he  would  not,  at  any  time  after 
the  determination  of  a  partnership  into  which  he  and  the  plaintiff 
were  about  to  enter  as  surgeons,  practise  as  a  surgeon  at  a  certain 
place,  or  within  a  distance  of  two  miles  and  a  half  therefrom,  nor 
reside  within  the  distance  of  two  miles  and  a  half  of  the  said  place, 
is  good.  (Ji)  And  so  is  a  contract  between  two  coachmasters,  not 
to  oppose  each  other,  and  to  charge  the  same  prices  :  (J)  or  not  to 
run  a  coach  on  a  particular  road ;  (m)  or  between  the  manager  of 
a  theatre  and  a  dramatic  author,  that  the  latter  should  not  write 
dramatic  pieces  for  any  other  theatre  ;  (w)  or  by  a  trader,  to  sell  a 
secret  in  his  particular  trade,  and  never  again  to  practise  it.  (o) 

So  an  agreement  made  by  a  party  on  entering  into  the  service  of 
a  cowkeeper  and  milkman,  that  he  would  not,  within  a  certain 
time,  be  concerned,  either  directly  or  indirectly,  in  such  business, 
except  for  his  master,  within  five  miles  of  N.,  was  held  to  be 
valid,  (p)  So,  where  the  assignor  of  a  lease  and  the  good-will  of 
a  baker's  business  agreed  that  he  would  not,  during  the  term  as- 
signed, solicit  the  custom  of,  or  knowingly  supply  bread  or  flour  to 
any  of  the  customers  then  dealing  at  the  premises,  without  the  con- 
sent of  the  assignee  ;  it  was  held,  that  such  agreement  was  not 
void,  as  an  unreasonable  restraint  of  trade.  (5')  And  so,  an  agree- 
ment by  A.,  —  in  consideration  of  B.  employing  him  as  his  as- 
sistant at  a  salary,  in  the  business  of  a  chemist,  —  not  to  carry  on 
business  as  a  chemist  within  three  miles  of  T.,  was  held  not  to  be 
unreasonable, — although  not  limited  to  B.'s  lifetime  or  his  con- 
tinuance in  the  trade,  (r) 

So  a  covenant  in  a  lease,  by  the  lessee,  to  indemnify  the  over- 
seers of  the  poor  of  the  parish  for  the  time  being,  from  all  charges 
by  reason  of  the  lessee  taking  a  servant  or  apprentice,  who  should 
thereby  gain  a  settlement  in,  or  become  chargeable  to  the  parish,  is 
not  unlawful,  as  being  in  restraint  of  trade,  (s) 

So  an  agreement  by  a  publican,  upon  good  consideration,  to  take 
beer  only  from  a  [larticular  brewery,  is  valid  whilst  good  and  whole- 

{i)  Hayward  v.  Young,  2  Chit.  407.  (0)  Bryson  v.  Whitehead,  2  S.  &  S.  74. 

(k)  Atliyns   v.   Kinnier,  4  Exch.  776;  (p)  Proctor  u.  Sargent,  2  M.  &  G.  20  ;  2 

and   see  Dendy  u.  Henderson,  11   Exch.  Scott  N.  R.  289. 

194  ;   Hayward  v.  Young,  2  Chit.  407.  {q)  Rannie  v.  Irvine,  7  M.  &  G.  969. 

(/)  Hearn  v.  Griffin,  2  Chit.  407.  (r)  Hitchcock  v.  Coker,  6  A.  &  E.  439 ; 

(m)  Lcighton  v.  Wales,  3  M.  &  W.  545.  and  see  Archer  v.  Marsh,  lb.  966. 

(n)  Morris  v.  Coleman,  18  Ves.  437.  (s)  Walsh  v.  Fussell,  6  Bing.  163. 
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some  beer  is  supplied  ;  (t)  even  although  there  be  no  agreement  by 
the  brewer,  to  supply  the  publican  with  beer,  (m)  But  wliei'c  the 
lessee  of  a  public-house  covenanted  for  himself,  his  executors  and 
assigns,  with  his  lessors,  who  were  brewers,  to  take  all  his  beer  of 
them,  or  their  successor  in  their  said  ti-ade  ;  and  the  lessors  sold 
their  trade  and  the  public-house,  with  other  premises,  to  third  per- 
sons, who  removed  the  plant,  &c.,  to  a  distance  of  two  miles,  and 
there  carried  on  the  business  of  brewers  ;  it  was  held  that  the  trade 
of  the  lessors  was  thereby  determined,  and  that  their  assignee  could 
not  take  advantage  of  the  covenant,  on  the  assignee  of  the  lessee 
purchasing  beer  from  another  brewer,  (a;) 

It  must  be  borne  in  mind,  moreover,  that  agreements  in  restraint 
of  trade,  whether  under  seal  or  not,  are  divisible.  And,  sy(.ij  (,„re„. 
accordingly,  it  has  been  held,  that  where  such  an  agl-ee-   "S^'s^e 

.  .  .  .        .  „  ,     .  divisible. 

ment  contains  a  stipulation  which  is  capable  of  being  con- 
strued divisibly,  and  one  part  thereof  is  void,  as  being  in  restraint  of 
trade,  whilst  the  other  is  not ;  the  court  will  give  effect  to  the  latter, 
and  will  not  hold  the  agreement  to  be  void  altogether.  (2/) 

Agreements  which  create,  or  which  tend  to  create,  or  secure  a 
monopoly,  are  likewise  illegal,  as  being  contrary  to  public 

,.  _  .  ...  „  Monopolies. 

pohcy.     But  there  is  an  exception  in  the  case  01  patent 
rights,  under  the  21  Jac.  1,  c.  3.  (2) 

2.  Conti  acts  prejudicial  to  and  clearly  affecting  the  revenue  of 
this  country,  cannot  be  enforced,  (a)     But  a  contract    . 

■^  ^  ^    ^  ^  .  Agreements 

merely  affecting  the  revenue  or  commercial  regulations   affecting  the 
or  trade  of  a  foreign  country,  and  not  expressly  prohib- 
ited by  our  law,  appears  to  be  valid.  (6) 

(t)  Thornton  v.  Sherratt,  8  Taunt.  529  ;         (a)  Smith  u.  Mawhood,   14  M.  &  W. 

Holcombeu.  Hewson,  2  Camp.  391 ;  Jones  452  ;  Cope  v.  Rowlands,  2  M.  &  W.  157  ; 

V.  Edney,3  Camp.  285;  Cooper  w.  Twibill,  [Satterlee  v.  Jones  3  Duer  (N.  Y.),  102.] 

3  lb.  286,  II.  (a).  A  contract  to  sell  beer  to  an  unlicensed 

{«)  Catt  y.  Tourle,  L.  Eep.  4   Ch.  Ap.  victualler  is  bad.     Meux  v.  Humphreys,  3 

654.  C.  &  P.  79  ;  S.  C.  Moo.  &  M.  132. 

{x)  Doe  d.  Calvert  v.  Reid,  10  B.  &  C.         (6)  See  per  Lord  Abinger,  Pellecatt  v. 

849.  Angell,  2  Cr.,  M.  &  R.  311,  313  ;  Smith  v. 

(y)  Price  v.  Green,  16  M.  &  W.  346  ;  S.  Marconnay,  Peake  Add.  Ca.  81.     See  per 

C.  13  M.  &  "W.  695;  Mallan  v.  May,  11  Lord  Mansfield,  Holmanw.  Johnson, Cowp. 

M.    &W.  653;    Nicholls  v.  Stretton,  10  343;  [Sortwell  w.  Hughes,  1    Curtis,  244 ; 

Q.   B.    346;    M' Allen   v.    Churchill,    11  Territt  y.  Bartlett,  21  Vt.  184  ;  Harris  w. 

Moore,  483;  Chesman  u.  Nainby,  2  Str  Runnells,  12  How.  (U.  S.)  79;  Smith  v. 

739.  Godfrey,  28  N.  H.  379 ;  Merchants  Bank 

(z)  Duvergier  v.  Fellowes,  10  B.  &  C.  oCS.Y.v.  Spalding,  5  Selden  (N.  Y.),  53.] 
826. 
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Restraint  of  3.  A  contract,  the  object  or  effect  of  which  is  to  restrain 
marriage,  &c.  ^j,  pj-gvent  a  party  from  marrying  any  person,  is  void,  (c) 

Thus,  where  the  defendant,  by  deed,  entered  into  the  following 
engagement :  "  I  do  hereby  promise  Mrs.  C.  L.  that  I  will  not 
marry  with  any  person  besides  herself;  if  I  do,  I  agree  to  pay  to 
the  said  C.  L.  1,000Z.  within  three  months  after  I  shall  marry  any- 
body else  ;  "  it  was  held,  that  he  was  not  liable  to  an  action  for  the 
breach  of  such  undertaking,  (c?)  And  in  the  above  case  the  court 
observed,  that  this  was  not  a  covenant  "  to  marry  the  plaintiff," 
but  "not  to  marry  anybody  else  ;  "  and  yet  she  was  under  no  obli- 
gation to  maiTy  him  ;  so  that  it  restrained  him  from  marrying  at 
all,  in  case  she  had  chosen  not  to  permit  him  to  marry  her. 

So  where  a  bond  was  given  by  a  widow,  conditioned  to  pay  the 
defendant,  White,  100^.  if  she  should  afterwards  marry  again  ;  and 
White,  at  the  same  time,  gave  her  the  like  bond,  conditioned  to  pay 
the  like  sum  to  her  executors,  if  she  should  not  marry  again  before 
she  died  ;  and  she  married  again  to  Baker  ;  whereupon  they  brought 
their  bill  in  chancery  to  have  her  bond  delivered  up  ;  the  bond  was 
decreed  to  be  given  up  to  be  cancelled,  on  the  ground  of  its  being 
in  general  restraint  of  marriage,  (e) 

So  a  wagering  contract,  that  the  plaintiff  would  not  marry 
within  six  years,  is  primd  facie  in  restraint  of  marriage,  and  is 
therefore  void  at  common  law;  no  circumstances  appearing  to 
show  that  such  restraint  was  prudent  and  proper  in  the  particular 
instance.  (/) 

So  a  marriage  brocage  contract,  that  is,  an  undertaking,  for 
Marriage         reward,  to  procure  a   marriage   between   two  parties,  is 

Wgecon-     ^,;^j_^^^ 

The  court  of  queen's  bench  lias  solemnly  decided,  (K) 
of  separa-       that  a  deed  providing  for  an  iminediate  separation  be- 
tween husband  and  wife,  and  containing  a  covenant  by 

(c)  So,  »  conditional  gift  in  a  will,  in  money,  provided  the  obligee  is  not  law- 
general  restraint  of  marriage,  is  void;  fully  married  within  six  months  from  the 
per  Wigram  V.  C.  Morley  v.  Rennoldson,  date,  is  illegal  and  void.  Sterling  v.  Sin- 
7  Jur.  938.  nickson,  2  South.  756.] 

(d)  Lowe  y.  Peers,  4  Burr.  2225;  S.  C.  (g)  See  Hall  o.  Potter,  3  Lev.  411; 
affirmed  in  error,  Wilmot,  364.  Keat  v.  Allen,  2  Vern.   588 ;  Roberts  v. 

(e)  Bakery.  White,  2  Vera.  215  ;  Wood-  Roberts,  3  V.  Wms.  75,  n.  (I)  ;  Co.  Litt. 
house  V.  Shepley,  2  Atk.  540.  See  Cock  206  b,  n.  (1) ;  1  Fonb.  Tr.  Eq.  5th  ed.  263. 
u.  Richards,  10  Ves.  429.  (h)  Jee  v.  Thurlow,  2  B.  &  C.  547  ;  and 

(/)  Hartley  u.  Rice,  10  East,  22.  [A  see  Jones  v.  Waite,  in  Dora.  Proc.  9  C.  & 
sealed   bill,  promising  to  pay  a,  sum   of    P.  101 ;  S.  C.  7  Scott,  317. 
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the  husband  with  a  trustee,  to  allow  his  wife  an  annuity,  and  a 
covenant  by  the  trustee  to  indemnify  the  husband  against  his  wife's 
debts,  —  whether  contracted  before  the  separation,  or  to  be  con- 
tracted after  it,  (i)  —  is  valid  and  binding.  And  if  a  separation 
deed  contain  a  covenant  by  the  husband,  not  to  compel  or  endeavor 
to  compel  the  wife  to  cohabit  with  him,  a  court  of  equity  will  re- 
strain him  by  injunction,  from  proceeding  in  a  suit  for  the  restitu- 
tion of  conjugal  rights.  (A) 

So,  if  there  be  an  agreement  to  execute  a  deed  of  separation,  a 
court  of  equity  will  decree  it  to  be  specifically  performed.  (Z) 

But  a  deed  made  in  contemplation  of  an  immediate  separation, 
becomes  void  if  such  separation  does  not  take  place,  (m)  So,  a 
deed  providing  for  a  contingent  ov  future  separation  of  the  parties, 
at  the  will  of  either,  and  not  intended  to  take  immediate  effect,  or 
which  is  calculated  to  prevent  a  future  reconciliation  between  them, 
is  void,  (n)  So,  it  would  seem  that  a  covenant,  before  marriage, 
that  in  case  of  any  separation  taking  place  between  the  husband 
and  wife,  the  husband  should  make  a  certain  provision  for  his  wife, 
is  void,  (o)  And  where  a  husband  and  wife,  who  were  separated, 
entered  into  an  agreement  in  writing,  providing  for  their  living 
together  again,  and  stipulating  that,  in  the  event  of  a  future  sepa- 
ration for  a  particular  cause,  the  wife  should  receive  the  income  of 
her  own  fortune,  —  which  her  husband  was  entitled  to  receive,  — 
and  that  her  mother  should  indemnify  him  against  her  debts  ;  it 
was  doubted  whether  such  an  agreement  was  valid.  (  p) 

Where  a  deed  of  separation  between  husband  and  \yife  had  been 
drawn  up,  but  not  executed  by  the  husband  ;  it  was  held,  that  his 
executing  such  deed  was  a  legal  consideration  for  an  agreement  by 

(i)  See  Summers  v.  Ball,  8  M.  &  W.  7  Scott,  317;  per  Lords  Eldon  and  Lynd- 

596.  hurst,  Westmeath  v.   Salisbury,  5  Bligh 

(k)  Hunt  V.  Hunt,  31  L.  J.  C.  161.  N.  S.  339,  366;  Westmeath  v.  Westmeath, 

(I)  Wilson  V.  Wilson,  1  H.  L.  Cas.  538 ;  1  Jac.  126  ;  in  Dom.  Proc.  1  Dow.  &  C. 

14  Sim.  405  ;  and  see  Vansittart  !).  Van-  51^;    Durant  v.    Titley,   7    Price,   577; 

sittart,  27   L.   J.   C.  222,   289 ;  Gibbs  v-  Hindley  v.  The  Marquis  of  Westmeath,  G 

Harding,  L.  R.  5  Ch.  Ap.  336.     As  to  the  B.  &  C.  200.     When  a  provision,  that  the 

grounds  on  which  a  separation  deed  may  trusts  of   the  deed  shall  continue,  not- 

be  set  aside  in  equity,  see  Evans  u.  Car-  withstanding   reconciliation,   is    valid    at 

rington,  30  L.  J.  C.  364.     See,  also,  Evans  law,  see  Wilson   (/.  Muskett,  3  B.  &  Ad. 

».  Edmonds,  13  C.  B.  777.  743  ;  Handle  v.  Gould,  8  E.  &  B.  457. 

(m)  Bindley  v.  MuUoney,  L.  Rep.  7  Eq.  (o)  Cocksedge   v.   Cocksedge,   13  Sim. 

343 ;  Westmeath  v.  Salisbury,  5  Bligh  N.  244. 

S.  339.  (p)]Vandergucht  v.  De  Blaquiere,  5  My. 

(n)  See  Jones  v.  Waite,  9  C.  &  F.  101 ;     &  Cr.  229. 
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a  third  person,  to  pay  a  sum  of  money  to  the  husband  towards  the 
discharge  of  certain  debts  and  expenses  for  which  he,  the  husband, 
was  solely  liable,  (q)  So,  where  A.  provided  a  fund,  for  defraying 
the  expenses  of  obtaining  an  act  of  parliament  to  dissolve  the 
marriage  of  B.  and  C,  who  was  A.'s  illegitimate  daughter,  this  was 
held  not  to  be  an  illegal  transaction,  (r) 

And  an  agreement  by  a  man  to  allow  a  female,  with  whom  he 
has  cohabited,  an  annuity  for  her  life,  in  case  they  should  separate, 
provided  she  should  continue  single,  is,  as  we  have  seen,  a  valid 
agreement,  (s) 

4.  Conti'acts  for  or  respecting  the  sale  or  transfer  of  public  ap- 
Saleof  of-  pointments —  though  they  may  not  be  prohibited  in  the 
fices.  particular  cases,  by  the  statutes   relative   to  the   sale  of 

public  offices  which  we  shall  hereafter  notice  (f)  —  may  still  be 
void  at  common  laiv,  as  being  contrary  to  public  policy,  (m) 

Thus,  where  the  defendant — in  consideration  that  the  plaintiff', 
who  was  master  joiner  in  one  of  his  majesty's  dockyards,  would 
procure  himself  to  be  superannuated  —  undertook,  in  case  he,  the 
defendant,  should  succeed  the  plaintiff  as  master  joiner,  to  allow 
him  the  extra  pay  from  the  yard  books :  it  was  held  that  this  agree- 
ment, having  been  made  without  the  knowledge  of  the  navy  board, 
to  whom  the  appointment  belonged,  was  void,  (a;)  So,  a  recom- 
mendation to  an  office  in  the  king's  household,  though  of  a  private 

(q)  Jones  v.  Waite  (in  Dom.  Proc),  9  and  a  contract  for  such  a  sale  is  illegal  and 

C.  &F.  101,  affirming  the  judgment  of  the  void.     Carlton  v.  Whitcher,  5  N.  H.  196  ; 

court  of  common  pleas,  "Waite  v.  Jones,  Meredith  v.  Ladd,  2  N.  H.  517  ;  Cardigan 

1    Scott,   7.30,   and    exchequer   chamber,  i-.  Page,  6  N.  H.  183.    A  contract  between 

Jones  V.  Waite,  7  Scott,  317.  a  sheriff  and  his  deputy,  that  the  latter 

(r)  Moore  V.  Usher,  7  Sim.  384.  shall  pay   the   former  a  certain   sum  per 

(s)  Gibson  v.  Dickie,  3  M.  &  S.  463.  annum,   in   consideration    of  his  appoint- 

(t)  See  post,  sect.  3,  division  6.  mcnt,  is  not  illegal.     De  Forest  u.  Brain- 

(u)  See  Eichardson  v.  Mellish,  2  Bing.  ard,  2  Day,  528.     The  sale  of  the  office 

236,  247  ;  [Gray  l\  Hook,  4   Comst.  449 ;  of  constable,  or  any  other  public  elective 

Grant  v.  McLester,  8  Geo.  553  ;  Duke  v.  office,  is  contrary  to  sound   policy,  .and  a 

Asbee,  11  Ired.  112.     No  action  will  lie  on  note  executed  for  the  price  is  void.     Mere- 

any  contract,  bond,  or  agreement,  for  the  dith  o.   Ladd,  2  N.  H.  517.     An  action 

sale  of  the  deputation  of  the  office  of  clerk  cannot  be  maintained  upon  a  note,  given 

of  a  court.     Harralson  v.  Dicking,  2  Car.  by  a  candidate  to  .i  person,  in  considera- 

Law  E.  66.     Or  of  any  office  relating  to  tion  of  his  agreeing  to  give  the  candidate 

the  administration  of  justice.     Outon  u.  his     interest     at    the     ensuing    election. 

Bodes,  3  Marsh.   433  ;  Lewis  v.  Knox,  2  Swayze  v.  Hull,  3  Halst.  54.] 

Bibb,  453.     The  office  of  a  deputy  sheriff  (x)  Parsons    u.    Thompson,    1    H.    Bl. 

or  constable  cannot  be  the  subject  of  a  sale,  322. 


AT   COMMON  LAW.  991 

nature,  and  not  witliin  the  stat.  5  &  6  Edw.  3,  does  not  form  a  legal 
consideration  for  a  contract.  («/)  Nor  could  an  action  be  maintained 
upon  an  agreement  for  the  sale,  by  the  owner,  of  the  command 
of  a  ship  in  the  East  India  Company's  service,  made  without  the 
sanction,  and  in  violation  of  the  by-laws  of  the  company.  (2)  So, 
a  court  of  equity  has  refused  to  carry  into  execution  an  agreement 
to  assign  the  fees  of  a  jailer,  and  the  profits  of  a  tap-house  con- 
nected with  the  jail.  («)  So,  where  a  clerk  of  the  peace  —  ap- 
pointed by  the  corporation  of  a  borough  under  the  municipal  cor- 
poration act,  and  having  fees  attached  to  his  office  —  entered  into 
an  agreement  with  the  corporation,  to  receive  a  salary  and  account 
to  them  for  the  fees :  it  was  held  by  Wood  V.  C.  that  this 
agreement  was  void  on  the  ground  of  public  policy.  (5)  But  a 
contract  for  an  exchange  of  the  command  of  East  India  ships, 
entered  into  with  the  knowledge  of  the  company,  was  held  to  be 
good,  (c) 

5.  So,  any  contract  which  can  prevent  or  impede  the  due  course 

of  public  justice  is  invalid,  (c^)  Contracts 

And  the  rule  on  this  subject  would  appear  to  be,  that  efurse°oV'^ 
in  all  cases  of  offences  which  involve  damages  to  an  in-  Justice. 
jured  party,  for  which  he  may  maintain  an  action,  it  is  competent 
for  him,  notwithstanding  they  are  also  of  a  public  nature,  to  com- 
promise or  settle  his  private  damage  in  any  way  he  may  think 
fit ;  (c?)  but  that  an  agreement  for  suppressing  evidence,  or  for 
stifling  or  compounding  a  criminal  prosecution  or  proceeding  for  a 
felony,  or  for  a  misdemeanor  of  a  public  nature,  e.  g.  perjury,  or  the 
like,  is  void,  (e) 

(y)  Harrington  v.  Du  Chatel,  Bro.  C.         (ci)  [Bills  v.  Comstock,  12  Met.  468.] 
C.  114.  {d)  Per  Cur.  Keir  v.  Leeman,  6  Q.  B. 

(z)  BlachfordV  [Preston,   8  T.  R,  89.  308,1321;  S.  C.  (in  error)  9   Q.  B.  371, 

See  observations  on  this  case  in  Kichard-  395. 

son  «.  Mellish,  2  Bing.  229,  247,  250,  251.         (e)  lb. ;  Clubb  0.  Hutson,  18  C.  B.  N. 

See  Card  v.  Hope,  2  B.  &  C.  661.  S.  414 ;  Collins  v.  Blantern,  2  Wils.  341, 

(a)  Methwold  u.  Walfank,  2  Ves.  238.  347  ;  Johnson  v.  Ogilby,  3  P.  "Wms.  279  ; 

Agreement  to  procure  an  unfit  person  a  Wallaces.  Hard  acre,  1  Camp.  45 ;  Poolw. 

commission     in    the     army  ;     Morris    v.  Bousfield,  lb.  55  ;  Edgecombe  v.  Rodd,  5 

M'CuUoch,   2    Eden,    190;    S.   C.   Amb.  East,  294;  Harding  u.    Cooper,  1    Stark. 

432.  467;  Brett  v.   Close,  16  East,  601.     See 

(6)   Corporation  of  Liverpool  v.  Wright,  Drage  v.  Ibberson,  2  Esp.   643 ;  and  see 

28  L.  J.  C.  868.  Ex  parte  Critchley,  3  D.  &  L.  527  ;  [Shaw 

(c)  Richardson  v.  Mellish,  2  Bing.  229.  v.  Reed,  30  Maine,  105 ;  Bowen  v.  Buck, 

See  Waldo  v.  Martin,  4  B.  &  C.  319.  28  Vt.  308  ;  Mattocks  v.  Owen,  5  Vt.  52  ; 
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So,  the  private  rights  of  an  injured  party  may  be  made  the  sub- 
ject of  agreement,  in  cases  where,  by  the  previous  conviction  of  the 
defendant,  the  rights  of  the  public  have  been  preserved  in- 
violate. (/)  Thus,  where  a  defendant  —  who  stood  convicted  be- 
fore a  court  of  quarter  sessions,  of  a  misdemeanor  for  ill-treating  his 
parish  apprentice,  and  for  which  he  had  been  indicted  by  the 
parish  officers  under  the  statute  32  Geo.  3,  c.  67  —  agreed,  at  the 
suggestion  of  the  court,  to  pay  a  sum  of  money  towards  the  ex- 
penses of  the  prosecution,  and  gave  the  prosecutors  a  promissory 
note  for  the  amount ;  it  was  held  that  the  note  was  valid  ;  the  giv- 
ing of  such  security  being  considered  by  the  court,  as  part  of  the 
punishment  suffered  by  the  defendant  in  expiation  of  his  offence.  (^) 
And  where,  after  a  conviction  before  magistrates  for  a  breach  of  the 
excise  laws,  the  officer  to  whom  a  warrant  to  levy  the  penalties  was 
directed,  by  way  of  indulgence  to  the  party,  took  from  him  a  prom- 
issory note  at  two  months  for  the  amount,  without  previous  author- 
ity from  his  superiors  ;  it  was  held,  that  the  note  so  given  was 
vahd.  (A)     So,  the  substitution  of  a  genuine  bill  of  exchange  for  a 


Curley  v.  Williams,  1  Bailey,  588  ;  Hines- 
burgh  u.  Sumner,  9  Vt.  23 ;  Den  u. 
Moore,  2  South.  470 ;  People  v.  Buck- 
land,  13  AVend.  592 ;  Haven  v.  Hobbs,  1 
Vt.  238  ;  Robinson  v.  Cranshaw,  2  Stew. 
&  Port.  276 ;  Burlej  j;.  Burley,  6  N.  H. 
200;  Worcester  v.  Eaton,  11  Mass.  368, 
376;  Jones  u.  Rice,  18  Pick.  440;  Com- 
monwealth V.  Pease,  16  Mass.  91  ;  Roll 
V.  Raguet,  4  Ohio,  400;  S.  C.  7  lb.   76. 


legal  and  valid.  Price  v.  Summers,  £ 
South.  578.  See,  also,  Plumer  v.  Smith, 
5  N.  H.  553  ;  No.  44  Amer.  Jurist,  255- 
258.  If  the  suppression  of  evidence  in  a 
criminal  prosecution  constitute  any  part 
of  the  consideration  of  a  contract,  such 
contract  is  void.  Badger  v.  Williams,  1 
Chipman,  137.  If  one  escape  from  another 
state  and  be  arrested  here,  in  obedience  to 
our  statute,  as  a  fugitive  from  justice,  and 


An  action  will  not  lie  on  a  bond,  part  of    contract  with  the  party  aggrieved  for  his 


the  consideration  of  which  is  an  agree- 
ment not  to  prosecute  for  malicious  mis- 
chief. Cameron  v.  M'Farland,  2  Car, 
Law,  414.  A  note  given  to  compound  a 
felony  is  void  at  common  law,  as  well  in 
the  hands  of  an  innocent  indorsee,  as  in 
the  hands  of  the  payee.  Bell  v.  Woods,  1 
Bay,  249.  A  bond  given  to  indemnify  an 
individual  against  any  public  prosecution 
which  may  be  instituted  by  certain  other 
individuals,  for  an  alleged  offense,  is  ille- 
gal ;  and  a  promissory  note  given  in  con- 
sideration of  receiving  such  bond  is  void. 
Hinde  v.  Chamberlain,  6  N.  H.  225.  But 
a  bond  given  to  a  person  injured  by  an 
assault  and  battery,  to  make  satisfaction 
and  to  prevent  prosecution,  was  held  to  be 


release,  such  contract,  while  executory,  is 
void,  as  against  good  policy.  Dixon  v. 
Olmstead,  9  Vt.  310  ;  Shaw  v.  Spooner,  9 
N.  H.  197.  But  to  render  a  contract  void, 
on  the  ground  that  the  consideration 
thereof  was  the  stifling  a  criminal  prose- 
cution, it  is  necessary  that  the  promise 
should  be  made  for  gain,  and  not  merely 
from  motives  of  kindness  and  compassion. 
Ward  V.  Allen,  2  Met.  53.] 

(/)  Per  Cur.  Keir  u.  Leeman,  9  Q.  B. 
371,  394. 

(g)  Beeley  v.  Wingfield,  1 1  East,  46  ; 
Kirk  V.  Strickwood,  Moo.  &  M.  275  ;  S.  C. 
4  B.  &  Ad.  421.  See,  also,  Baker  u. 
Townsend,  7  Taunt.  442. 

(h)  Sugars  V.  Brinkworth,  4  Camp.  46  ; 
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forged  one,  at  the  instance  of  the  forger,  has  been  held  not  to  be 
illegal,  there  being  no  agreement  to  prevent  a  prosecution  for  the 
forgery,  (i)  And  it  seems  to  be  a  general  rule,  that  where  the 
offence  may  be  made  the  subject  of  an  action  as  well  as  of  an  indict- 
ment, and  civil  and  criminal  proceedings  are  accordingly  taken ;  an 
agreement  to  pay  the  costs  of  the  action,  on  its  being  stopped,  is 
binding,  provided  the  costs  of  the  criminal  proceedings  be  not  in- 
cluded in  the  arrangement,  and  it  be  no  part  of  the  bargain  that 
the  indictment  should  be  abandoned.  (^) 

So,  a  contract  made  for  the  purpose  of  preventing  the  erection 
or  continuance  of  a  public  nuisance,  appears  to  be  good  ;  although 
part  of  the  consideration  be  the  forbearance  to  prosecute  for  the  in- 
convenience already  sustained.  (Z) 

It  has  also  been  said  that,  in  the  case  of  an  assault,  the  injured 
party  may  undertake  not  to  prosecute  on  behalf  of  the  public,  (m) 
But  even  if  this  be  so,  it  is  clear  that  the  same  rule  will  not  apply 
where  the  assault  was  coupled  with  a  riot,  or  with  the  obstruction 
of  a  public  officer,  (w) 

So,  it  appears  that  an  agreement  to  pay  money,  in  consideration 
of  a  party  using  his  interest  to  procure  the  pardon  of  a  convict,  is 
not  binding,  (o) 

So,  an  agreement  to  pay  a  sum  of  money  to  a  party,  in  consider- 
ation of  his  witlidrawing  a  petition  which  he  had  presented  to  the 
House  of  Commons,  against  the  return  of  a  member  on  the  ground 
of  bribery,  is  invalid,  (p) 

So,  an  agreement  by  a  shareholder  in  a  company  which  is  being 
compulsorily  wound  up  that,  in  consideration  of  a  sum  of  money, 
he  would  endeavor  to  postpone  the  making  of  a  call,  or  would  sup- 
port the  clciim  of  a  creditor,  is  illegal,  as  being  contrary  to  the  pol- 
icy of  the  winding-up  acts,  (jj) 

So  an  agrcenKnt,  the  consideration  for  which  was  that  a  party 
should  withdraw  his  opposition  to  the  discharge  of  an  insolvent,  was 

and  see  Pilldngton  u.   Green,  2  B.  &  P.         (m)  Keir  v.  Leeman,  9  Q.  B.  371,  395; 

151.  Elworthy  v.  Bird,  2  S.  &  S.  372. 

(i)  Wallace  v.  Ilanlacre,  1  Camp.  45.  (»)  Keir  v.  Leeman,  9  Q.  B.  371,  395. 

(k)  Hardin'^-  v.    Cooper,    1    Stark.  45;         (o)   No,man  ;;.  Cole,  3  Esp.  253. 
Bayl.  on  Bills,  5tli  ed.   509,  510,  and  n.         (p)    Coppock   u.   Bower,   4   M.    &  W. 

(41).  361. 

(I)  Fallowes  v.  Taylor,  7  T.  R.  475.  (?)  Elliott  v.  Richardson,  L.  R.  5  C.  P. 

744. 
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held  to  be  void,  (r)  And  it  made  no  difference,  that  such  agree- 
ment was  made  with  the  sanction  of  the  court,  (.s) 

So,  an  agreement  between  a  petitioning  creditor  and  a  bankrupt, 
that  the  former  shall  abandon  the  prosecution  of  the  bankruptcy, 
and  the  latter  accept  a  bill  for  a  certain  amount,  is  void,  (i) 

So,  a  security  given  by  an  insolvent  debtor  to  one  of  his  cred- 
itors, on  the  understanding  that  the  claim  of  the  latter  should  not 
be  inserted  in  the  schedule,  was  held  to  be  void,  (m) 

So,  a  contract  entered  into  in  consideration  of  a  party  refraining 
to  cause  a  bankrupt  to  be  examined  touching  his  estate,  is  void,  (ij) 
And  a  guaranty  given  to  a  creditor,  in  order  to  induce  him  to  ac- 
knowledge that  the  debtor  owed  him  nothing,  so  as  thereby  to  en- 
able the  debtor  to  take  the  benefit  of  the  7  &  8  Vict.  c.  96,  s.  6,  — 
as  a  trader  whose  debts  .amounted,  in  the  whole,  to  less  than  300Z., 
—  was  held  to  be  void,  (x) 

But  a  covenant  by  a  friend  of  the  bankrupt,  to  pay  all  his  cred- 
itors their  debts  in  full,  in  consideration  that  they  will  not  proceed 
further  under  the  bankruptcy,  is  good  in  law.  («/) 

In  JEx  parte  Wilson,  (s)  it  was  held  by  Lord  Lyndhurst  C.  to  be 
a  contempt,  for  a  petitioning  creditor  to  strike  a  docket  at  the  in- 
stance of  a  solicitor  who  u.ndertook  to  prove  the  act  of  bankruptcy, 
and  to  guaranty  the  petitioning  creditor  against  any  expenses  he 
might  be  put  to  by  issuing  the  commission  ;  such  guaranty  being 
illegal.  But  where,  at  a  -meeting  of  the  creditors  of  a  bankrupt  for 
the  choice  of  assignees,  the  creditors  all  refused  to  become  assigo- 

(r)  Hills  V.  Mitson,  8  Exch.  751  ;  Hall  by  an  insolvent  to  pay  the  costs  of  a  pre- 

V.  Dyson,  17  Q.  B.  785  ;  Murray  c.  Reeves,  vious  suit,  which  has  been  settled,  in  con- 

8B.  &C.  421.   [See  Bruce  !'.  Lee,  4  John,  sideration  of    the  creditors  not  opposing 

411;  Tuxbury  7'.  Miller,  19  John.  311 ;  S.  his  discbarge,  is  void.     Waite  i/.  Harper, 

P.  Goodwin  v.  Blake,  9  Mon.  106  ;  Trum-  2  John.  386.     See,  also,  Wiggin  v.  Bush, 

bull  V.  Tilton,21  N.  H.  128.     A  note  and  12  John.  306;  Yeomans   u.  Chattcrton,  9 

subsequent  promise  to  pay  a  note,  given  John.  295.] 

by  an  insolvent  to  one  of  his  petitioning        (s)  Humphreys  r.  Welling,  1  H.  &  C.  7. 
creditors,  as  an  inducement  to  his  signing         (()  Davis  v.  Holding,  1  M.  &  W.  159. 
the  petition,  with  a  blank  for  the  date  to         (w)  Tabram   v.   Freeman,   2  C.   &   M- 

be    filled   up   afterwards,   are   both   void.  451. 

Payne  v.  Eden,  3  Caines,  213.     And  this,         (u)  Nerot  v.  Wallace,  3  T.  R.  17. 
though  the  maker  of  the  note  had  a  snffi-        (x)  Coles  v.  Strick,  15  Q.  B.  2. 
ciency  of  petitioning  creditors  to  entitle         (.y)  Kaye   v.  Bolton,  6  T.  R.  134;  and 

him  to  his  discharge,  without  the  payee,  see  Smith  v.  Salzniann,  9  Exch.  535;  Fry 

Payne  v.  Eden,  3  Caines,  213.     Sue,  also,  t.  Malcolm,  6  Taunt.  117. 
Case  V.  Gerrish,  15  Pick.  49.     A  promise        (z)  Buck,  306. 
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ees,  and  requested  A.  B.,  a  stranger  to  the  estate,  to  become  as- 
signee ;  and  A.  B.  stated  publicly,  that  he  would  incur  no  liability; 
but  consented  to  become  assignee,  on  the  engagement  of  tl  e  so- 
licitor to  the  fiat  to  indemnify  him  against  the  consequences  ;  it 
was  held  that  this  engagement  was  not  illegal,  (a) 

An  agreement  between  the  promoters  of  a  railway  company  and 
a  land-owner,  that  the  former  should  deviate  from  the  line  proposed 
by  their  bill,  and  pay  the  latter  a  sum  of  money,  in  consideration  of 
his  withdrawing  his  opposition  to  such  bill,  is  valid,  —  at  all  events 
if  it  do  not  appear  that  the  parties  intended,  by  so  agreeing,  to 
practise  a  fraud  either  on  some  individual,  or  on  the  legislature.  (h~) 
And  a  similar  agreement,  made  between  a  land-owner  and  a  rail- 
way company,  —  in  order  to  induce  the  former  to  withdraw  his  op- 
position to  a  bill,  which  was  being  promoted  by  .the  company,  au- 


la) Gilmom-  V.  King,  1  C.  &  M.  612. 

(h)  Simpson  v.  Lord  Howden,  9  C.  & 
F.  61 ;  10  A.  &  E.  793;  and  see  Slirews- 
bui-y  &  Birmingliam  Railway  Co.  u.  Lon- 
don &  Nortli  Western  Railway  Co.  17  Q. 
B.  652;  21  L.  J.  Q.  B.  89;  Vauxhall 
Bridge  Co.  o.  Earl  Spencer,  2  Madd.  356  ; 
S.  C.  (on  appeal)  Jac.  64 ;  Edwards  ,i. 
Grand  Junction  Railway  Co.  1  My.  & 
Cr.  650 ;  [Eastern  Counties  Railway  Co. 
V.  Hawkes,  5  H.  L.  Cas.  331  ;  S.  C.  1 
Be  G.,  M.  &  G.  735,  754  ;  Preston  v.  Liver- 
pool, Manchester  &c.  Railway,  5  H.  L. 
Cas.  605  ;  Morris  &  Essex  R.  R.  Co.  v. 
Sussex  R.  R.  Co'.  5  C.  E.  Green  (N.  J.), 
542,  566  ;  The  Caledonia  Railway  Co.  v. 
The  Magistrates  of  St.  Helensburg,  2 
Macq.  391 ;  Marshall  v.  Baltimore  &  Ohio 
R.  R.  Co.  16  How.  (tr.  S.)  314;  Frost  v. 
Belmont,  6  Allen,  152  ;  Kerr  F.  &  M.  (1st 
Am.  cd.)  295,  296 ;  State  c.  Reed,  4  H.  & 
McH.  6 ;  Williamson  u.  Williamson,  3 
Sm.  &  M.  715,  There  seems  to  be  no  ob- 
jection to  the  employment  of  an  agent  to 
appear  before  the  legislature  as  a  body,  or 
a  committee  thereof,  to  procure  the  recog- 
nition of  a  claim  against  the  state,  or  to 
the  payment  of  a  compensation  for  such 
services.  Sedgwick  v.  Stanton,  4  Kernan 
(N.  Y.),  289.  Services  rendered  openly  in 
procuring  the  passage  of  laws  by  advocates 
disclosing   their  true  relation  to  the  sub- 


ject, may  be  a  foundation  for  a  recovery  of 
compensation.  Wiidey  c.  Collier,  7  Md. 
273.  See  Sedgwick  u.  Stanton,  supra. 
But  a  contract  to  procure,  or  to  endeavor 
to  procure  the  passage  of  an  act  of  the 
legislature  by  any  sinister  means,  or  even 
by  using  a  personal  influence  with  the 
memliers,  would  be  void,  as  inconsistent 
with  public  policy  and  the  integrity  of  a 
political  institution.  Wood  v.  Jl'Cann,  6 
Dana,  366;  Harris  v.  Roof,  10  Barb.  489; 
Rose  V.  Truax,  21  Barb.  361 ;  Marshall  v. 
Baltimore  &  Ohio  R.  R.  Co.  16  How.  (U. 
S.)  314;  Wiidey  v.  Collier,  supra;  Frost 
V.  Belmont,  6  Allen,  152;  Hatzfield  u. 
Gulden,  7  Watts,  152,  So,  an  agreement 
for  services  as  agent  in  attending  to  claims 
against  the  state  before  the  legislature,  to 
be  performed  by  personal  solicitation  of 
the  members,  cannot  be  enforced,  being 
again'st  public  policy  and  prejudicial  to 
sound  legislation.  Harris  v.  Roof,  10 
Barb.  489  ;  Rose  v.  Truax,  21  Barb.  361. 
An  agreement  on  the  part  of  a  corporation 
to  grant  to  individuals  certain  privileges, 
in  consideration  that  they  would  withdraw 
their  opposition  to  the  passage  of  a  legis- 
lative act,  touching  the  interest  of  the  cor- 
poration, was  held  to  be  against  sound 
policy,  prejudicial  to  correct  and  just  le- 
gislation, and  void,  in  Pingry  v.  Wash- 
burn, 1  Aiken  (Vt.),  264  (a).] 
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thorizing  them  to  construct  a  new  line, 
good,  (c) 


■  has  also  been  held  to  be 


Champerty 
and  main- 
tenance. 


6.  Maintenance  of  suits,  which  is  a  public  offence,  is  where  one 
officiously  intermeddles  in  a  suit  depending  in  any  court, 
which  no  way  belongs  to  him,  by  maintaining  or  assist- 
ing either  party  with  money  or  otherwise,  to  prosecute 
or  defend  it.  (o?)  Champerty  is  the  purchasing  a  suit  or  right  of 
action  of  another  person  ;  or  rather,  it  is  a  bargain  with  a  plaintiff 
or  defendant,  to  divide  the  land  or  other  matter  sued  for  between 
them,  if  they  prevail  at  law ;  whereupon  the  champertee  is  to  carry 
on  the  party's  suit  at  his  own  expense,  (e)  This  also  is  an  oifence 
of  a  public  nature  ;  (e^)  and  all  contracts  which  have  either  of 
these  offences  within  their  object  or  operation  are  invalid.  (/} 

Williamson  v.  Henley,  6   Bing. 


(c)  Taylor  v.  Chichester  cSbc.  Kailway 
Co.  (in  Dom.  Proc),  L.  R.  4  Ap.  Ca.  628  ; 
reversing  the  judgment  of  the  exchequer 
chamber,  S.  C.  L.  R.  2  Ex.  356. 

(d)  Per  Williams  J.  Radcliffe  v.  Ander- 


C.  18 
299. 

(e)  Per  Williams  J.  Radcliife  v.  Ander- 
son, E.,  B.  &E.  819,  825;  4  Bl.  Com.  134, 
135.  See  the  definition  of  Champerty, 
son,  E.,  B.  &  E.  819,  825  ;  Flightu.  Leman,  per  Wightman  J.  Cook  v.  Eield,  15  Q.  B. 
4  Q.  B.  883,  888  ;  Hawk.  PI.  Cr.  bk.  1,  c.  460,  471  ;  Strange  v.  Brenuan,  10  Jar. 
83 ;  4  Bl.  Com.  134.  See,  also,  Sprye  v.  649 ;  and  per  Best  C.  J.  Williams  v.  Pro- 
Porter,  7  E.  &  B.  58  ;  Earle  v.  Hopwood,  theroe,  3  Y.  &  J,  129,  135  ;  and  Tindal  C. 
9  C.  B.  N.  S.  566;  [Per  Selden  J.  in  J.  Stanley  >;.  Jones,  7  Bing.  369,  377. 
Sedgwick  o.  Stanton,  4  Kernan  (N.  Y.),  [And  per  Selden  J.  in  Sedgwick  v.  Stan- 
293  et  seq. ;  per  Sanford  Chancellor,  in  ton,  4  Kernan,  289,  294.] 
Thallhimer  !).  BrinckerhoflF,  3  Cowen,  623-  (ei)  [2  Chitty  Cr.  Law  (4th  Am.  ed.), 
644.     In  Peek   u.  Briggs,  3   Denio,  107,  233  note.] 

Bronson  C.  J.  said  :  "  In  the  late  revision  (/)  [The  plaintiff,  an  attorney  at  law, 

of  the  laws  [of  New  York],  nothing  was  left  after  rendering  some   services   in   a  suit 

of  the  old  doctrine  of  maintenance  beyond  brought  by  the  defendant  in  another  state 

a  prohibition  against  taking  a  conveyance  where  champerty   is   prohibited,   entered 

of  lands  in   suit,  buying  or  selling  pre-  into  a  written  agreement  in  Massachusetts, 

tended  titles,  and  conspiracies  falsely  to  by  which  he  was  to  receive  for  all  his  ser- 

move  or  maintain  suits.''     And  in  Sedg-  vices  ten  per  cent,  upon  the  sura  recovered, 

wick  u.  Stanton,  4  Kernan   (N.  Y.),  301,  Held,  that  this  agreement  was  void,  but 

Selden  J.  said  :  "I   still  think,  in  view  of  that  the  plaintitf  might  recover  upon  a 

the  manifest  tendency  of  modern  judicial  quantum  meruit,  for  his  services  up  to  the 

opinions,  as  well  as  of  the  plain  scope  and  time  of  making  the  agreement.    Thurston 

intent  of  our  legislation  upon  the  subject,  v.  Percival,  1   Pick.  415  ;  Lathrop  v.  Am- 

that  not  a  vestige  of  the  law  of  mainte-  herst  Bank,  9  Met.  489.     See  Redman  v. 

nance,  including  that  of  champerty,  now  Sanders,  2  Dana,  70  ;  Allen  v.  Hawks,  13 

remains  in  this  state  [New  York],  except  Pick.   79;    Rust  u.   Larue,   4   Litt.  417; 

what   is   contained   in    the   revised   stat-  Caldwell  v.  Shepherd,  6  Mon.  392  ;  Smith 

utes."]     See  cases  in  which  it  was  ques-  u.  Thompson,  7  B.  Mon.  305.    A  contract 

tioned  whether  agreements  did  not  amount  made  in  Ohio  between  an  attorney  and  his 

to  maintenance ;   Bell  u.  Smith,  5  B.  &  client,  in  which  the  latter  agrees  to  pay  a 
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Thus,  in  Stanley  v.  Jones  (^)  it  appeared  that,  by  articles  of 
agreement,  T.  S.  covenanted  to  communicate  to  the  defendant  all 
such  information  as  he,  T.  S.,  possessed  or  could  procure,  and  to 
use  and  exert  his  utmost  influence  and  means,  for  procuring  such 
evidence  as  should  be  requisite,  to  substantiate  the  defendant's 
claims  against  R.  M.  and  W.  S.  E. ;  in  consideration  of  which,  the 
defendant  covenanted  to  pay  T.  S.  one  eighth  part  or  share  of 
such  sum  as  should  at  any  time  be  recovered  or  obtained,  either  by 
suit  at  law  or  in  equity,  from  R.  M.  and  W.  S.  E.  ;  and  it  was 
held  that  the  agreement  was  illegal,  as  amounting  to  champerty,  (^i) 
So  an  agreement  by  an  attorney,  to  save  a  party  harmless  from 
costs,  on  his  being  allowed  to  retain  the  half  of  whatever  sums 
were  recovered,  has  been  held  to  amount  to  maintenance.  (A)  So, 
if  the  attorney,  pendente  lite,  purchase  the  subject-matter  of  the 
action,  he  is  guilty  of  champerty  or  maintenance.  («')  And  if  one 
who  purchases  an  interest  which  is  the  subject  of  a  suit,  agree  to 
indemnify  the  seller  against  all  the  costs  which  have  been,  or  which 
may  be  incurred  by  him  in  the  prosecution  of  the  suit,  this  amounts 
to  maintenance.  (^) 

But  a  conveyance  to  the  attorney,  of  the  subject-matter  of  the 
action,  by  way  of  security  for  fees  due  before  the  conveyance  was 

certain  stipulated   sum  for  tlie  services  of  that  a  contract  by  which  a  party  agrees  to 

the   former,  dependent  upon   the  contin-  aid  another  who  claims  a  right  to  a  lot  of 

gency  of  the  success  of  the  attorney,  is  land  by  virtue  of  the  provisions  of  a  legis- 

valid ;  and  in  case  of  the  attorney's  sue-  lative  act,  in  presenting  his  claim  to  the 

cess,  the  amount  stipulated  is  recoverable  commissioners  of  the  land-office,  and    in 

at  law.      Spencer  c.  King,  5   Ham.  183.  procuring  the  title,  in  consideration  that 

But  if  in  such  case  there  be  a  stipulation,  he  shall  have  a  portion  of  the  land  as  com- 

that  no  compromise  shall  be  made  without  pensation,  is  not  void  on  account  of  cham- 

the  assent  of  the  attorney,  the  contract  is  perty,  or  as  being  against  public  policy, 

against  public  policy  and  void.     Key  v.  Sedgwick  u.  Stanton,  4  Kernan  (N.  Y.), 

Yather,  1    Ohio,  132.      An  agreement,  of  289.     The  rigor  of  the   common  law  in 

which  the  consideration  is  the  sale  of  lands  reference  to  champerty  and  maintenance, 

held  adversely  by  a  third  person,  is  void,  has  been  very  much  relaxed  in  New  York, 

Whitaker  v.  Cone,  2  John.  Cas.  58;  Bel-  both  by  legislation  and  by  judicial  decision, 

den  V.  Pitkin,  2  Caines,   147 ;    Sweet  v.  lb.] 

Poor,  11   Mass.  549.     So  a  promise  by  a        (h)  2?e  Masters,  4  Dowl.  18  ;  and  see  33 

person,  out  of  possession,  to  pay  an  agent  &  34  Viet.  e.  28,  s.  11. 
a  certain  portion  of   the  proceeds  of  the        (i)  Simpson  v.  Lamb,  7  E.  &  B.  84  ;  per 

land,  is  void.     Belden  v.  Pitkin,  2  Caines,  Lord  Campbell,  Anderson  v.  Radcliffe,  E., 

147.]     As   to  the  rule  in   equity  on  this  B.  &E.  806,  816  ;  and  see  33  &  34  Vict.  c. 

subject,  see  Prosser  v.  Edmonds,  1  Y.  &  28,  s.  11. 
C,  481.  (h)  Harrington  v.  Long,  2  My.  &  K. 

(g)  7  Bing.  369.  590. 

(9')  [But  in  New  York,  it  has  been  held, 
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executed,  is  valid,  (i)  So,  where  a  party  agrees  to  promote  a  suit, 
touching  a  matter  in  whicli  he  has  reasonable  ground  to  believe 
that  he  has  an  interest,  he  is  not  guilty  of  maintenance,  (m)  And 
in  Williams  v.  Protheroe,  (n)  where  it  was  agreed  between  the 
vendor  and  purchaser  of  an  estate,  that  the  purchaser,  bearing  the 
expense  of  certain  suits  commenced  by  the  vendor  against  an  occu- 
pier for  by-gone  rent,  should  have  the  rent  so  to  be  recovered,  and 
also  any  sum  that  could  be  recovered  for  dilapidations ;  and  that 
the  purchaser  might,  at  his  own  expense,  use  the  name  of  the  ven- 
dor in  any  action  he  might  think  fit  to  commence  against  the  occu- 
pier, for  arrears  of  rent  or  dilapidations  ;  it  was  held,  that  the 
agreement  was  not  void,  as  amounting  to  champerty,  (o) 

7.  An  agreement  to  fight  is  void,  as  tending  to  create 

Other  cases.  ,  ,       ,?  ,  ^ 

a  breach  ot  the  peace,  (p) 

So  an  agreement,  the  natural  efl:ect  of  which  is  to  induce  a  pub- 
lic ofiicer  to  neglect  his  duty,  is  invalid,  (^p^^ 

Thus  it  was  held,  under  the  stat.  6  Geo.  2,  c.  31,  that  parish  offi- 
cers could  not  legally  take  any  other  security  from  the  putative 
father  of  a  bastard,  than  such  as  indemnified  them  from  time  to 
time  against  the  expenses  of  the  maintenance  of  the  child ;  and 
that  they  could  not  take  a  sum  certain  by  way  of  compounding  for 
all  futm-e  expenses,  as  it  thereby  became  the  interest  of  the  parish 
to  neglect  the  child,  (^q) 

On  the  same  principle,  it  would  seem  that  an  agreement  between 
the  town  clerk  and  clerk  of  the  peace  of  a  borough,  and  an  attor- 
ney, that  the  former  would,  for  reward  to  him,  recommend  the  lat- 
ter to  parties  who  might  want  an  attorney  to  conduct  prosecutions 
arising  in  the  town  clerk's  office,  is  illegal,  (r) 

[l]  Anderson  v.  Eadcliffe,  E.,  B.   &  E.  2  Pick.  284,  291.  "Promises  to  indemnify 

806  ;  Eiidcliffe  v.  Anderson,  lb.  819.  officers  are  not  in  tlieir  own  nature  vicious 

(m)  See  Pindon  u.  Parker,  11  M.  &  W.  or  void  ;  it  is  only  when  they  are  made  as 

675;  "White  w.  Gardner,  1  Y.  cSb  C.  385.  inducements  to   a  Icnown  and  voluntary 

(n)  In  error  from  K.  B.  3  Y.  &  J.  129  ;  violation   of  duty  that  they   become  so." 

S.  C.  5  Bing.  309.  Parker  C.  J.  in  Nelson  v.  Milford,  7  Pick. 

(o)  See  further  as  to  champerty,  Stevens  28.] 

V.  Bagwell,  15  Ves.  jun.  139  ;  Hartley  v.  [q)  Cole  v.  Gower,  6  East,  110;  "Wilde 

Russell,  2  S.  &  S.  244  ;  Strachan  v.  Bran-  „.  Griffin,  5  Esp.  142  ;    Beelcy   v.  "Wing- 

der,  1  Eden,  303.  field,  11  East,  47  ;  Overseers  of  St.  Martin 

(p)  Bull.  N.  P.  16  ;    and  see   Hunt  v.  in  the  Fields  v.  "Warren,  1  B.  &  Aid.  491, 

Bell,  1  Bing.  1.  495. 

(pi)   [Denny  v.  Lincoln,  5   Mass.  385 ;  (r)  See  Hughes  v.  Statham,  4  B.  &  C. 

Churchill  v.  Perkins,  5  Mass.  541 ;   Ayer  187. 
V.  Hutchins,  4  Mass.  370  ;  Marsh  v.  Gold, 
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So,  althougli  an  engagement  to  indemnify  a  sheriff  in  the  execu- 
tion of  a  lawful,  or  apparently  lawful  act,  is  good  ;  (s)  yet  where 
the  act  to  be  done  by  him  would  be  a  plain  violation  of  his  duty, 
an  agreement  to  protect  him  from  the  consequences  is  void,  (t) 

So  an  indemnity  bond,  given  to  the  sheriff  in  a  case  of  disputed 
property  in  goods,  to  induce  him  to  execute  or  not  to  execute  a 
fieri  facias  against  such  goods,  is  clearly  lawful,  (t*)  But  it  seems 
that  a  bond  to  a  sheriff,  the  condition  of  which  recited  that  the 
sheriff,  by  virtue  of  a  fi.  fa.,  had  taken  in  execution  the  goods  of 
A.,  upon  a  judgment  against  him ;  and  that  the  sheriff!,  at  the  re- 
quest of  A.,  one  of  the  obligors,  had  quitted  possession,  and  agreed 
to  return  nulla  bona,  and  then  to  indemnify  the  sheriff  for  so  doing, 
would  be  illegal,  (li) 


(s)  Arundel  v.  Gardiner,  Cro.  Jac.  852  ; 
Blacket  v.  Crissop,  1  Ld.  Rayra.  279 ; 
Beuskin  v.  French,  1  Sid.  132  ;  [Parker 
C.  J.  in  Nelson  v.  Milford,  7  Pick.  28.] 

(«)  Beawfage's  case,  10  Co,  102;  Feath- 
erston  v.  Hutchinson,  Cro.  El,  199  ;  Mar- 
tyn  a.  Blithnian,  Yelv.  197  ;  Biithman  v. 
Martin,  2  Bulst.  213  ;  Morris  v.  Chapman, 
T.  Jones,  24;  [Sliotwell  v.  Hamlin,  23 
Miss.  (Cush.)  156  ;  Cumjjston  v.  Lambert, 
18  Ohio,  81.  An  agreement  made  as  an 
indemnity  against  the  consequences  of  an 
illegal  or  immoral  act,  to  be  done  at  a 
future  period,  is  void  ;  but  a  person  may 
indemnify  himself  against  the  conse- 
quences of  an  unlawful  act  already  done. 
Kneeland  v.  Rogers,  2  Hall,  579.  See  per 
Holt  C.  J.  11  Mod.  93  ;  Holt,  203,  S.  C. ; 
6  Mod.  225 ;  1  Caines,  460;  U  John.  381 ; 
Parker  C.  J.  in  Nelson  v.  Milford,  7  Pick. 
28.  A  promise  to  indemnify  against  a 
trespass  is  valid,  unless  the  promisor  showr 
that  the  promisee  knew  the  act  to  be  a, 
trespass  and  illegal.  Stone  v.  Hooker,  9 
Cowen,  154.  Where  two  persons  are 
claiming  title  to  personal  property  ad- 
versely to  each  other,  and  one  of  them 
calls  upon  a  third  to  assist  in  removing  it, 
and  the  assistant  has  reasonable  grounds 
to  believe  that  his  employer  is  the  owner 
of  the  property,  a  promise  of  indemnity  to 
the  assistant  is  valid  in  law,  although  it 
subsequently  turns  out  that  the  title  of  the 
employer  was  not  good,  and  the  act  of  re- 


moval was  a  trespass.  Avery  'v.  Halsey, 
14  Pick.  174.  Notice  of  the  true  owner's 
claim  to  the  property,  given  by  him  to  such 
assistant  while  the  title  was  in  dispute,  was 
held  not  to  be  conclusive  evidence  that  the 
assistant  knew  that  the  property  was  not 
in  his  employer.  Avery  v.  Halsey,  14 
Pick.  174;  Jacobs  v.  Pollard,  10  Cush. 
287  ;  Moore  f.  Appleton,  26  Ala.  633.  An 
express  promise  of  indemnity  being  made 
to  such  assistant  by  one  who  claimed  no 
interest  in  the  property,  and  such  assistant 
having  acted  on  the  faith  of  it;  it  was 
held,  that  the  damage  incurred  was  a  valid 
consideration,  and  that  an  action  on  the 
promise  might  be  maintained.  Avery  v. 
Halsey,  14  Pick.  174.  The  plaintiff,  at 
the  request  of  the  defendant,  entered  upon 
the  land  of  A.,  which  the  defendant  claimed 
as  his.  This  was  held  a  sufficient  con- 
sideration to  support  ii  promise  from  the 
defendant  to  indemnify  the  plaintiff.  Al- 
laire V.  Ouland,  2  John.  Cas.  52.] 

(«i)  [Marshv.  Gold,  2Pick.  284;  Train 
V.  Gold,  5  Pick.  380  ;  Foster  v.  Clark,  19 
Pick.  329,  333.] 

(u)  Wright  V.  Lord  Verney,  3  Dougl. 
240.  [An  agreement  by  a  third  person  to 
indemnify  an  officer  for  neglecting  his  duty, 
in  the  service  of  a  precept,  being  founded 
in  an  illegal  consideration,  is  void.  Hods- 
don  V.  Wilkins,  7  Greenl.  113;  Ayer  v. 
Hutchins,  4  Mass.  370 ;  Churchill  <•.  Per- 
kins, 5  Mass.  385  ;  Marsh  v.  Gold,  2  Pick. 
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So,  contracts  in  the  way  of  trade,  made  with  an  ahen  enemy, 
are,  by  the  common  law,  illegal,  (a;) 

So,  an  agreement  entered  into  for  the  pnrpose  of  evading  the 
provisions  of  a  pubhc  statute,  is  void.  Thus,  an  agreement  entered 
into,  in  order  to  get  a  person  admitted  to  practise  as  an  apothecary, 
after  serving  an  apprenticeship  for  two  years  only,  instead  of  five 
as  required  by  the  statute,  is  void,  (^z)  So,  an  agreement  is  void, 
whereby  A.,  B.,  and  C.  agree  to  purchase  a  ship,  which  is  to  be 
registered  in  the  names  of  A.  and  B.  only.  (2) 

And  it  has  been  questioned,  whether  an  agreement  for  the  work- 
ino-  of  a  line  of  railway,  by  parties  other  than  the  railway  company, 
is  not  illegal,  as  being  contrary  to  public  policy,  (a) 

But  it  was  held,  that  a  stipulation  in  a  contract  for  the  purchase 
of  a  ship,  that  a  certificate  should  be  delivered  to  the  purchaser  by 
the  builder,  for  the  purpose  of  enabling  the  former  to  obtain  a 
register,  as  owner,  under  the  ship  registry  act,  (6)  before  the  ship 
was  in  a  sufficiently  forward  state  for  the  measurements  required 
to  be  made  by  that  act,  did  not  render  such  contract  illegal,  (c) 


284,  291.  So  a  promise  to  deliver  the 
debtor  at  the  time,  if  the  sheriff  will  neg- 
lect to  arrest  his  body,  is  void.  Denny  v. 
Lincoln,  5  j\Iass.  .385.  So,  a  promise  to 
deliver  the  debtor  at  the  time  is  void,  if  the 
sheriff  has  unlawfully  permitted  him  to  go 
at  large.  Fanshoty.  Stout,  1  South.  319  ; 
Brown  v.  Getchell,  11  Jlass.  16,  per  Sewall 
J.  So,  a  promise  to  indemnify  the  sheriff 
for  permitting  an  escape.  Lowry  v.  Bur- 
ney,  2  Chipman,  11.  Or  to  indemnify  the 
sheriff  for  not  returning  an  execution. 
Greenwood  v.  Colcock,  2  Bay,  67.  A  bond 
given  to  an  officer  in  consideration  of  an 
act  that  lie  has  no  legal  authority  to  do,  is 
void.  Moore  v.  Allen,  3  J.  J.  Marsh.  621. 
So,  a  bond  of  indemnity  given  to  an  oflScer 
to  induce  him  to  do  an  act  which  the  law 
requires  of  him  as  a  part  of  his  duty. 
Mitchell  V.  Vance,  5  Monroe,  529  ;  Gil- 
more  V.  Lewis,  12  Ohio,  281  ;  Callaghan 
V.  Hallet,  1  Gaines,  104.  But  a  note,  given 
to  an  officer  in  consideration  of  his  relin- 
quishing, or  forbearing  to  make  an  attach- 
ment of  the  goods  of  a  third  person  on  a 
writ  against  him,  is  valid.  Foster  v.  Clark, 


19  Pick.  329.  See  Miller  v.  Gould,  2  Tyler, 
439.] 

(x)  Potts  V.  Bell,  8  T.  R.  548;  The 
Hoop,  Rob.  Adm.  Kep.  196;  Furtado  v. 
Rodgers,  3  B.  &  P.  191,  199  ;  and  see  Es- 
posito  u.  Bowden,  7  E.  &  B.  763 ;  [Gris- 
wold  u.  Waddington,  16  John.  439;  Am- 
ory  D.  McGregor,  12  .John.  287.  But  if 
the  plaintiff  have  been  deceived  by  the 
defendant,  and  did  not  know  that  he  was 
trading  with  an  enemy,  he  may  maintain 
an  action  after  the  return  of  peace.  Mus- 
son  V.  Fales,  16  Mass.  334.  See  Coolidge 
V.  Ingle,  13  Mass.  46.]  As  to  the  effect  of 
the  "Naturalization  Act,  1870,"  gucere? 
see  ante,  259. 

(y)  Prole  r.  Wiggins,  3  Scott,  601.  See 
55  Geo.  3,  c.  194,  s.  15. 

{z)  Battersby  v.  Smith,  3  Madd,  HO. 

(a)  Per  Lords  Justices  Johnson  v. 
Shrewsbury  &  Birmingham  Railway  Co. 
22  L.  J.  C.  921. 

(b)  3  &  4  Will.  4,  c.  55.  For  the  pro- 
visions now  in  force,  as  to  the  registering 
of  ships,  see  17  &  18  Vict.  c.  104,  ss.  30- 
54 ;  18  &  19  Viet.  c.  91,  ss.  9-15. 

(c)  Goss  V.  Quinton,  3  M.  &  G.  825. 
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1.  In  general. 

2.  Gaming  and  horse-racing. 

3.  Stock-jobbing. 

4.  Illegal  companies  or  associations, 
.5.  Sales  of  offices. 


SECTION  III. 
Contracts  rendered  Illegal  by  Statute. 

6.  Contracts  made  on  Sundays. 

7.  Illegal  charges  on  benefices. 

8.  Contracts  in  consideration  of  not  op- 
posing a  bankrupt's  discharge. 


1.  In  General. 
We  have  stated,  that  if  any  part  of  the  entire  consideration  for 
a  promise,  or  any  part  of  an   entire  promise,  not  in  its   j^^j^  where 
nature  divisible,  be  illegal,  either  at  common  law  or  by   v^^^  »*  <=°t>re 

.  -iTNT-i  1  consideration 

statute,  the  whole  agreement  is  void,  (k)  But  that,  or  promise  is 
where  a  contract  contains  an  independent  stipulation, 
such  as  an  agreement  in  general  restraint  of  trade,  (Z)  which,  al- 
though void,  does  not  affect  or  form  part  of  the  entire  consideration 
or  promise  ;  there  the  invalid  stipulation  may  be  rejected,  and  the 
remainder  of  the  contract  shall  stand.  (J}') 

It  is  laid  down,  however,  in  some  of  the  older  cases,  tliat  there 
is  a  distinction  between  a  deed  or  condition  which  is  void  in  part 
hy  statute.,  and  one  which  is  void  in  part  at  common  law.     "  A  stat- 


(h)  Ante,  973 ;  Featherston  v.  Hutch- 
inson, Cro.  El.  199  ;  Bridge  v.  Cage,  Cro. 
Jac.  103 ;  Morris  u.  Chapman,  Sir  T. 
Jones,  24  ;  Scott  v.  Gillmore,  3  Taunt. 
226  ;  Vin.  Abr.  Action,  Assumpsit ;  [Deer- 
ing  V.  Chapman,  22  Maine,  488  ;  Ladd  v. 
Dillingham,  34  Maine,  316 ;  Carleton  v. 
Woods,  28  N.  H.  290  ;  Carlton  v.  Whitch- 
er,  5  N.  H.  196;  Hinde  v.  Chamber- 
lin,  3  N.  H.  225  ;  Crawford  v.  Morrell, 
8  John.  253 ;  Mackie  v.  Caines,  5  Cowen, 
547  ;  Raguet  v.  Roll,  7  Ohio,  76  ;  Thayer 
o.  Rock,  13  Wend.  53.  Where  A.  &  W. 
employed  R.  to  sell  for  them  on  commis- 
sion tickets  in  a  lottery  not  authorized  by 
law,  under  an  agreement  that  R.  should 
be  considered  as  the  purchaser  of  all  the 
tickets  he  did  not  sell  or  return  by  a  par- 
ticular day ;  it  was  held,  that  although  the 
purchase  of  the  tickets  by  R.  was  not  ille- 
gal, yet  as  the  agreement  with  respect  to 
the  purchase  was  only  a  part  of  an  entire 
contract,  which  was  illegal,  the  whole  was 
void.    Roby  v.  West,  4  N.  H.  285.    But 


where  an  agreement  is  made  upon  several 
express  considerations,  one  of  which  if  it 
stood  alone,  would  have  supported  it,  the 
union  with  an  illegal  consideration  shall 
not  destroy  it.  But  if  one  of  the  consid- 
erations is  in  violation  of  a  statute,  or 
malum  in  se,  the  whole  contract  fails. 
Jarvis  v.  Peck,  1  Hoff.  479.  The  agree- 
ment in  this  case  contained  a  stipulation 
restraining  the  carrying  on  of  a  trade 
generally,  which  was  clearly  illegal,  and 
it  also  contained  a  stipulation  to  keep  se- 
cret the  mode  of  converting  cast-iron  into 
malleable  iron,  which  was  held  valid.  lb.] 

(l)  See  Green  v.  Price,  13  M.  &  W.  695  ; 
S.  C.  (in  error),  16  M.  &  W.  346 ;  M' Al- 
len V.  Churchill,  11  Moore,  483  ;  FLange  v. 
Werker,  2  0hio  (N.  S.),519.]       • 

{P)  [Ante,  973,  note  (A)  ;  Leavitt  v. 
Blatchford,  5  Barb.  9  ;  Carleton  v.  Woods, 
28  N.  H.  290  ;  Lange  v.  Werker,  2  Ohio 
(N.  S.),  159;  Robinson  u.  Green,  3  Met. 
159.1 
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ute,"  it  has  been  said,  "  is  like  a  tyrant,  —  where  he  comes  he 
No  distinc-  makes  all  void  ;  but  the  common  law  is  like  a  nursing 
anlnsfrr'"  tather,  —  it  makes  Only  Void  that  part  where  the  fault 
void'b''''staT  ^*'  ^^^  preserves  the  rest."  And  it  seems  to  have  been 
ute,  and  one    considered,  that  if  part  of  a  deed  or  condition  be  contrary 

partlyvoidat  .  ,.,,.. 

common  law.  to  statute,  the  remamder,  even  though  it  be  distmct, 
shall  also  be  void,  (m) 

But  this  distinction  must  be  understood  to  apply  only  to  cases 
where  the  statute  enacts,  that  an  agreement  or  deed  made  in  viola- 
tion of  its  provisions  shall  be  ivholly  void.  («)  And  if  this  be  not 
so,  then,  provided  the  good  part  be  separable  from  and  not  depend- 
ent on  the  bad,  that  part  only  will  be  void  which  contravenes  the 
provisions  of  the  statute,  (o) 

Thus,  the  9  Geo.  2,  c.  36,  (^)  makes  void  all  gifts  or  grants  to 
chai'itable  uses.  But  where  a  deed  contained  several  limitations, 
one  of  which  was  void  as  being  to  a  charitable  use,  the  court  held 
that  the  statute  did  not  vitiate  the  other  limitations,  although  they 
were  included  in  the  same  deed,  (^q)  So,  it  was  decided  upon  the 
property  tax  acts,  that  a  provision  in  a  deed  in  violation  thereof, 
that  the  tax  should  not  be  allowed  or  deducted  from  payments  to 
be  made,  did  not  atfeet  the  validity  of  the  rest  of  the  instrument,  (r) 
So  it  \\as  held,  that  although  a  bill  of  sale  for  transferring  the  prop- 
erty in  a  ship,  by  way  of  mortgage,  might  be  void,  as  such,  for 
want  of  reciting  the  certificate  of  registry,  as  required  by  the 
statute  ;  yet  the  moi-tgagor  might  be  sued  upon  his  personal  cove- 
nant contained  in  the  same  instrument,  for  the  repayment  of  the 

(m)  Maleverer  v.  Redshaw,  1  Mod.  .35,  572  ;  Pallister  v.   Mayor  of  Graresend,  9 

36  ;  Norton  u.  Simmes,  Hob.  14  ;  Mosdel  C.  B.  774 ;  [ante,  973,  note  (A) ;  Tracy  v. 

V.  Middleton,  1  Vent.  237  ;  per  Lawrence  Talmage,  4  Kernan  (N.  Y.),  162;  Curtis 

J.  Morgan  u.  Horseman,  3   Taunt.  244,  v.  Leavitt,  1   Smith   (N.  Y.),  9;  Carleton 

245;  1  Wms.  Saund.  66  a,  note   (1);  per  v.  Woods,  28  N.   H.   290;    Kobinson   v. 

Wilmot  C.  J.  Collins  v.  Blantern,  2  Wils.  Green,  3  Met.  159  ;  Rand  v.  Mather,   11 

351 ;  per  Lord  Ellenborough   C.  J.  New-  Cush.  1,  cited  in  note  below  ;  Leavitt  v. 

man  v.  Newman,  4  M.  &  S.  70.  Blatchford,  5  Barb.   9 ;  Hook  v.  Gay,  6 

{n)  Gaskcllv.  King,  11  East,  165  ;  "Wigg  Barb.  398,] 
V.   Shuttleworth,   13  East,   87;    Howe  u.         (/))  Construction  of  this  act.  Doe  i'.  Haw- 

Synge,  1» East,  440.     And  see  per  Gibbs  thorn,  2  B.  &  AM.  96.     Copyholds  within 

C.  J.  Doe  V.  Pitcher,  6   Taunt.  369;  Nor-  it.  Doe  v.  Waterton,  3  B.  &  Aid.  149. 
ton  V.  Simmes,  Hob.  14;  per  Gibbs  C.  J.         (q)  Doe    d.    Thompson    v.   Pitcher,   6 

Greenwood  v.  Bishop  of  London,  5  Taunt.  Taunt.  359. 
746.  (r)  See  Redshaw   r.  Balders,  4  Tatmt. 

(o)  Bidden   ^.  Leader,  1   B.  &  C.  327  ;  57  ;    Fuller   r.  Abbott,  lb.  105  ;  Howe  v. 

Kerrison   c.   Colo,   8  East,  231 ;   and   see  Synge,  15   East,  440;  and   see    1    Wms. 

Payne  u.  Mayor  of  Brecon,  3  H.  &  N.  Saund.  66  a,  note  (d). 
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money  lent,  (s)  And  in  like  manner,  although  the  grant  of  a 
rentcharge  on  a  benefice  may  be  void  as  regards  the  charge  ;  yet 
a  personal  covenant  in  the  same  deed  of  grant,  to  pay  the  rent,  is 
not  therefore  invalid,  (i) 

But  it  seems,  that  if  part   of  an  entire  parol  contract  be  void 
under  the  statute  of  frauds  for  want  of  writing,  the  agree- 

,  to'  &  Entire  con- 

ment  is  void  m  tOtO.  (u)  tract  partly 

Clearly,  if  an  act  of  parliament  expressly/  prohibit  the  statute  of 
transaction  in  respect  whereof  an  agreement  is  entered  '^"  ^' 
into,  (x)  such  agreement  will  be  invalid.  (2;^)  And  so  a 
contract  may  be  illegal,  although  it  be  not  in  contraven- 
tion of  the  specific  directions  of  a  statute,  provided  it  be 
opposed  to  the  general  policy  and  intent  thereof.  («/)  But  it  was 
at  one  time  made  a  question  whether,  if  a  statute  contained  no  dis- 
tinct prohibitory  clause,  and  only  inflicted  a  penalty  on  the  doing 
of  a  certain  act,  the  law  would  sanction  the  contract,  and  hold 
that  the  payment  of  the  penalty  was  the  only  consequence  result- 
ing from  the  transgression  of  the  statute ;  or  whether  it  would  treat 
the  agreement  as  void,  and  thereby  add  a  punishment  which  the 
statute  had  not  expressly  provided. 


Matters  pro- 
hibited under 
a  penalty. 


(s)  Kerrison  v.  Cole,  8  East,  231 ;  and 
see  Bidden  v.  Leader,  1  B.  &  C.  327 ; 
Mortimer  v.  Fleeming,  4  B.  &  C.  120. 
The  transfer  of  a  ship  need  not  now  con- 
tain a  recital  of  the  register,  17  &  18  Vict. 
c.  104,  s.  55. 

(t)  Monys  y.  Leake,  8  T.  R.  411 ;  Ker- 
rison V.  Cole,  8  East,  231  ;  Gibbons  u. 
Hooper,  2  B.  &  Ad.  734.  See,  also. 
Greenwood  u.  The  Bishop  of  London,  5 
Taunt.  727,  where  the  court  separated  the 
simoniacal  part  of  a  transaction  from  that 
part  which  was  legal,  and  allowed  the  lat- 
ter to  prevail.  But  simony  is  a  common 
law  as  well  as  statutable  offence ;  and  see 
Newman  v.  Newman,  4  M.  &  S.  66. 

(«)  Mechelen  v.  Wallace,  7  A.  &  E.  49  ; 
Head  v.  Baldrey,  6  A.  &  E.  459  ;  [Loomis 
V.  Newhall,  15  Pick.  159.  But  in  Rand  v. 
Mather,  11  Cush.  1,  it  was  held,  that  an 
agreement,  which  is  void  in  part  under  the 
statute  of  frauds,  is  not  necessarily  void 
in  toto.  As  where  A.  contracted  to  do  cer- 
tain work  for  B.,  but  suspended  labor  be- 
cause of  B.'s  failure  to  pay  according  to 
the  contract,  C.  told  A.  to  finish  the  con- 


tract, and  he  would  pay  him  in  full,  and 
A.  did  so,  relying  upon  C.'s  promise,  it 
was  held,  that  A.  could  recover  of  C.  for 
the  work  performed  after  such  promise, 
but  not  for  that  before.  In  Rand  v.  Ma- 
ther, supra,  the  case  of  Loomis  v.  New- 
hall,  supra,  was  in  part  overruled.  See 
Irvine  v.  Stone,  6  Cush.  508;  Andrews  v. 
Ives,  8  Conn.  368  ;  23  Am.  Jurist,  7,  8  ; 
Crawford  v.  Monell,  8  John.  253  ;  Page  v. 
Monks,  5  Gray,  492.] 

{x)  As  an  agreement  to  perform  at  an 
unlicensed  theatre.  Levy  v.  Yates,  8  A.  & 
E.  129.  See  Gallini  u.  Laborie,  5  T.  R. 
242  ;  and  see  De  Begnis  v.  Armistead,  10 
Bing.  107. 

(a;!)  [Territt  u.  Bartlett,  21  Vt.  184; 
Bank  of  Rutland  u.  parsons,  21  Vt.  199  ; 
Bell  V.  Quin,  2  Sandf.  (S.  C.)  146.] 

{y)  Steaines  0.  Wainwright,  8  Scott, 
280 ;  [per  Shaw  C.  J.  in  White  u.  Bass, 
3  Cush.  449,  450  ;  Sharp  v.  Teese,  4  Halst. 
352  ;  Craig  i'.  State  of  Missouri,  4  Peters, 
410;  Bartle  v.  Coleman,  4  Peters,  184; 
Gulick  u.  Ward,  5  Halst.  87  ;  Fuller  v. 
Dame,  18  Pick.  472,] 
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In  some  of  the  older  cases  it  seems  to  have  been  considered,  that 
the  contract  would  not  be  void,  if  there  were  po  distinct  prohibi- 
tion, and  the  act  stipulated  for  were  only  forbidden  under  a  pen- 
alty. (2)  And  Lord  Ellenborough  appears  to  have  been  of  opinion, 
that  an  unlicensed  surgeon  might  sue  for  his  fees,  although  the 
Stat.  3  Hen.  8,  c.  11,  prohibited  persons,  under  a  penalty,  from 
practising  as  surgeons  without  a  license.  («)  But  in  Bartlett  v. 
Vinor,  (J)  Holt  C.  J.  said  :  "  Every  contract  made  for,  or  about 
anv  matter  or  thing  which  is  prohibited  and  made  unlawful  by  any 
statute,  is  a  void  contract,  though  the  statute  itself  doth  not  men- 
tion that  it  shall  be  so,  but  only  inflicts  a  penalty  on  the  defaulter : 
because  a  penalty  implies  a  prohibition,  though  there  are  no  prohib- 
itory words  in  the  statute."  And  it  is  now  quite  settled,  that  this 
dictum  contains  tlie  true  rule  on  the  subject  now  under  considera- 
tion, (c) 

Accordingly  it  has  been  held,  that  a  sale  of  coals  without  the 
delivery   by  the    vendor  of  the   ticket  required  by   statute,  (i)  is 


(2)  See  Comyns  u.  Boger,  Cro.  Eliz. 
485. 

(a)  Gremare  v.  La  Clerc  Bois  Valoii,  2 
Camp.  144. 

(5)  Garth.  252 


80;  Allen  v.  Hawks,  13  Pick.  82.  Under 
the  act  of  Pennsylvania,  11th  April,  1795, 
3  Smith  Laws,  209,  a  contract  for  the 
purchase  and  sale  of  lands  in  that  state, 
under  the  Connecticut  title,  is   unlawful 


(c)    Taylor  v.    Growlaud   Gas   Co.    10     and  void,  and  no  action  can  be  maintained 


Exch.  293 ;  Cuudell  v.  Dawson,  4  C.  B. 
376,  399  ;  Little  c.  Poole,  9  B.  &  C.  192  ; 
Cannan  v.  Bryce,  3  B.  &  Aid.   179;  per 


on  such  contract,  though  the  act  merely 
inflicts  a  penalty  upon  the  offender.  Mitch-' 
ell  V.  Smith,  4  Dall.  269.    Where  a  pen- 


Tindal  C.  J.  De  Begnis  u.  Armistead,  10     alty  is  imposed  upon  the  buyer  and  seller 


Bing.  107,  110.  For  instances  of  the  1 
plication  of  this  rule,  see  Fei-gusson  v. 
Norman,  6  Scott,  794  ;  M'Kinnell  v.  Rob- 
in.son,  3  M.  &  W.  434  ;  Houston  v.  Mills, 
1   Moo.  &  Eob.  325 ;  Foster  v.  Taylor,  5 


of  wood  by  the  cord,  not  being  measured 
by  a  wood  measurer,  the  sale  will  be  pro- 
hibited by  implication,  and  the  seller  can- 
not recover.  Pray  v.  Burbank,  10  N.  PI. 
377.     No  action   lies  on  a  note,  the  con- 


B.  &  Ad.  896  ;   [Miller  u.  Post,  1   Allen,     sideration  of  which  was  the  sale  of  shingles 
434;  Pattee  v.  Greely,  13  Met.  284;  White    not  of  the  size  prescribed  by  Stat,  of  Mass. 


V.  Bass,  3  Cush.  449,  450,  per  Shaw  C.  J. 
23  Am.  Jurist,  8-15  ;  Wheeler  v.  Eussell, 


1783,  ch.  15.    Wheeler  v.  Russell,  17  Mass. 
So,  where  a  depositor  in  a  bank 


17    Mass.   258;    Coombs    v.   Emery,    14     agrees  to  let  the  money  remain  on  de^  jsit 


Maine,  404  ;  Springfield  Bank  v.  Merrick, 
14  Mass.   322;    Russell   v.  Degrand,   15 


until  a  certain  day,  in   violation  of  Rev. 
Stat.  Mass.  u.  36,  §  57.     White  v.  Frank- 


Mass.   39;     Seidenbender    v.    Charles,    4     lin  Bank,  22  Pick.   181;    Atlas  Bank  v. 


Serg.  &  R.  159;  Mitchell  v.  Smith,  1 
Binn.  118;  S.  C.  4  Rail.  269;  Sharp  v. 
Teese,  4  Halst.  352  ;  Territt  v.  Bartlett, 
21  Vt.  184;  Bancroft  v.  Dumas,  21  Vt. 
456  ;  Bank  of  Rutland  v.  Parsons,  21  Vt. 
199  ;  Harris  v.  Runnels,  12  How.  (U.  S.) 


Nahant  Bank,  3  Met.  581.  See  Spring- 
field Bank  v.  Jlcrrick,  14  Mass.  322; 
Schermerhorn  v.  Talman,  4  Kernan  (N. 
Y.),  93.] 

(d)  1  &  2  Vict.  c.  ci,  s.  3. 
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void,  (e)  So,  a  contract  to  carry  on  a  business  in  partnership,  in  a 
manner  prohibited  by  statute  under  a  penalty,  is  void.  (/)  So  the 
stipulations  in  a  lease,  which  is  expressed  to  be  granted  for  a  pur- 
pose forbidden  by  statute,  cannot  be  enforced,  (^r)  So  it  has  been 
held,  under  the  stat.  39  Geo.  3,  c.  79,  s.  27,  —  which  provides  that 
printers  shall  affix  their  names  to  any  books  they  print,  and  that,  if 
they  omit  so  to  do,  they  shall  forfeit  201.  for  each  copy,  —  that  a 
printer  who  neglects  to  affix  his  name  to  a  book,  according  to  the 
provisions  of  that  statute,  cannot  recover  for  labor  or  materials  used 
in  printing  it.  (Ji)  So  in  Drury  v.  Defontaine,  (?)  the  court  said  : 
"■  It  has  been  determined,  that  the  holding  a  fair  on  a  Sunday 
would  be  illegal,  but  that  the  contract  would  not  be  void.  The 
law  is  since  changed ;  and  if  any  act  is  forbidden  under  a  penalty, 
a  contract  to  do  it  is  now  held  void."  And  in  Ux  parte  Dystcr,  (Je) 
which  was  a  ease  in  bankniptcy  before  Lord  Eldon,  —  and  where 
the  question  was,  whether  a  broker  of  the  city  of  London  could 
legally  act  as  principal  in  the  sale  and  purchase  of  goods,  he  being 
bound  under  a  penalty  by  the  regulations  of  the  city,  not  to  trade 
as  a  principal,  —  his  lordship  said :  "  The  first  point  of  objection 
resolves  itself  into  this,  whether  the  proposition,  that  a  broker  of 
the  city  of  London  cannot  act  as  a  principal,  be  founded  on  a  pro- 
hibition of  general  law,  or  a  mere  municipal  regulation  ?  If  on 
the  former,  it  is  quite  clear  that  a  court  of  justice  can  give  no  as- 
sistance to  the  enforcement  of  contracts  which  the  law  of  the  land 
has  interdicted."  (1} 

But  if  a  contract  be   made  in  violation  of  the  provisions  of  a 
statute,  and  the  effect  of  such  statute  be  merely  to  im-    ^^j^  ^j^^^.^ 
pose  a  penalty  on  the  offendino;  party,  for  the  benefit  o'    Ae  statute 

^  '  -'  .    .  1  .  -,     imposes  a 

the  revenue,  and  not  to  prohibit  the  act  done,  or  avoid   penalty, 
1  •       1  p       1       r"  r'  1  •  •  1  merely  for 

the  contract  itselt :  the  tact  or  such  provisions  not  nav-   the  purpose 

ing   been    complied  with  will    not    invalidate    the    con- 
tract, (ot)     And,  accordingly,  it  has  been  held,  that  the    provisions 
of  the  excise  license    act,  (m)  —  which    subject   to    penalties  any 

(e)  Cundell  o.  Dawson,  4   C.  B.  376  ;  (i)  1  Taunt.  136. 

Little  V.  Poole,  9  B.  &  C.  192.  (k)  2  Rose  Bank.  Ca.  349. 

(/)  Armstrong  v.  Lewis,  2   C.  &  M.  {I)  And  see  Cope  v.  Rowlands,  2  M.  & 

274.  W.  157  ;  Kemble  ;;.  Atkin,  Holt  N.  P.  C. 

(ff)  Gas  Light  Co.  u.  Turner,  7   Scott,  435,  436 ;  Coates  v.  Hatton,  3  Stark.  61. 

779.  (m)  See  Bailey  v.  Harris,  12  Q.  B.  905. 

(h)  Bensley  v.  Bignold,   5   B.  &   Aid.  (n)  6  Geo.  4,  u.  81,  ss.  25,  26. 
335.     See,  further,  Stephens  v.  Robinson, 
2  C.  &  J.  209. 
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dealer  in  or  seller  of  tobacco,  who  shall  not  have  his  name  painted 
on  his  entered  premises,  in  manner  therein  mentioned,  or  who  shall 
sell  tobacco  without  taking  out  the  license  required  for  that  pur- 
pose, —  do  not  avoid  a  contract  for  the  sale  of  tobacco,  made  by  a 
dealer  who  has  not  complied  with  those  provisions,  (o) 

Nor  will  a  contract,  which  was  not  illegal  when  made,  become 
Contract  will  illegal  by  relation  ;  although  the  party  making  it  was 
meg'ai™"'^  bound  by  law,  under  a  penalty,  to  do  a  subsequent  act 
relation.  which  he  has  neglected  to  do.     Thus,  an  attorney  may 

recover  for  work  done  during  the  period  allowed  him  for  entering 
his  certificate,  although  he  may  ha\^e  become  liable  to  a  penalty  for 
not  entering  it  before  the  expiration  of  that  period,  (/j) 

And  where  the  law  is  altered  by  statute,  pending  an  action,  the 
Eff  f  rights  of  the  parties  will  be  decided  according  to  the  law 
alteration  in     as  it  existed  at  the  time  the  action  was  commenced,  un- 

tne  law, 

pending  an      less  the  Statute  shows  a  clear  intention  on  the  part  of 
the  legislature  to  vary  such  rights,  (g) 

2.  Gaming  and  Horse-racing. 
It  seems  that,  at  common  law,  contracts  by  way  of  gaming  were 
8  &  9  Vict.  lawful,  (r)  But  this  state  of  the  law  was  from  time  to 
0. 109,  s.  18.  ^jjj^g  materially  altered  by  statute  ;  (s)  and,  at  length,  it 
was  enacted  by  the  8  &  9  Vict.  c.  109,  s.  18,  "that  all  contracts  or 
agreements,  whether  by  parol  or  in  writing,  by  way  of  gaming,  or 
wagering,  should  be  Jiull  and  void  ;  and  that  no  suit  should  be 
brought  or  maintained  in  any  court  of  law  or  equity,  for  recover- 
ing any  sum  of  money  or  valuable  thing  alleged  to  be  won  upon 
any  wager,  or  which  should  have  been  deposited  in  the  hands  of 
any  person,  to  abide  the  event  on '  which  any  wager  should  have 
been  made." 
And  it  has  been  held,  that  a  colorable  contract  for  the  sale  and 

(o)  Smith   V.   Mawhood,  14   M.   &  W.  horse   or  chariot  races,  tennis,  and  other 

452,  recognizing  Johnson  u.  Hudson,  11  sports  of  the  same  nature,  which  require 

East,  180  ;  and  see   per  Tindal  C.  J.  Fer-  address  and  agility  of  body,  are  excepted, 

gusson  V.  Norman,  6  Scott,  794,  809.  —  subject  to  the  power  of  the  court  to  re- 

ip)  Eyre  ".   Shelley,  6  M.   &  AV.  269,  ject  the  demand  when  the  sum  appears  to 

277  ;  1  Smith,  L.  C.  169  b.  be  excessive."     Code  Ciril,  book  3,  tit.  3, 

(q)  Hitchcock  V.  Way,  6  A.  &  E.  943.  chap.  1,  .arts.  1965,  1966. 

(r)  Slierbon  u.  Colebach,   2  Vent.  175.         (s)  16  Car.  2,  c.  7  ;  and  9  Anne,  c.  14  ; 

The  French  law  "  docs  not  allow  an  action  repealed  by  8  &  9  Vict.  c.  109,  s.  15,  which 

for  a  debt  at  play;  but  games  proper  in  also  repeals  so  much  of  the   18  Geo.  2,  c. 

the  exercise  of  feats  of  arms,  foot-races,  34,  as  relates  to  the  9  Anne,  c.  14. 
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purchase  of  railway  shares,  the  intention  being  merely  to  pay  "  dif- 
ferences," is  a  contract  within  this  section,  (t)  So,  a  deed  given 
by  the  defendant  to  the  plaintiff,  purporting  to  secure  the  repay- 
ment of  money  lent  by  the  former  to  the  latter,  but  whicli  was  act- 
ually advanced  upon  an  agreement  between  them  that,  out  of  it, 
the  defendant  should  pay  the  plaintiff  money  which  he  had  won 
from  the  defendant  by  betting,  would  be  void  under  this  statute,  (u) 
And  so,  where  there  was  a  bond  fide  contract  between  the  plaintiff 
and  the  defendant,  for  the  sale  and  purchase  of  goods ;  but  the 
price  was  to  depend  on  the  result  of  a  wager,  as  to  the  price  at 
which  a  former  lot  of  similar  goods  had  been  sold  by  the  plaintiff 
to  the  defendant ;  this  was  held  to  be  a  contract  by  way  of  gaming 
and  wagering,  within  the  statute,  (a;) 

And  upon  the  latter  clause  of  the  above  section  it  was  held  by 
Stuart  V.  C.  that  where  the  amount  of  a  bet  on  a  horse-race  had 
been  paid  by  the  loser  into  the  hands  of  A.,  upon  the  promise  of 
the  latter  to  pay  it  to  the  winner  ;  and  A.  died  before  he  had  paid 
the  money  to  the  wiiuier ;  a  claim  by  the  winner,  to  be  paid  the 
amount  out  of  the  assets  of  the  deceased,  must  be  disallowed.  («/) 

This  enactment,  however,  seems  not  to  apply  to  bills  of  exchange 
or  promissory  notes  given  to  secure  gaming  debts  ;  for,  Bills,  &c., 
by  the  15th  section,  the  law  as  to  these  securities  is  left  fure°gaming 
in  the  state  to  which  it  was  altered  by  the  5  &  6  Will.'  ^^^^' 
4,  c.  41.  And  by  this  latter  statute,  so  much  of  the  stat.  9  Anne, 
c.  14,  as  provided  "that  all  notes  and  bills  given  for  any  money  or 
other  valuable  thing,  won  by  gaming,  or  by  betting  on  the  sides  of 
such  as  do  game,  or  for  repaying  any  money  lent  for  such  gaming 
or  betting,  or  lent  at  the  time  or  place  of  such  play,  to  any  person 
so  gaming  or  betting,  should  be  void,"  is  repealed  ;  and,  instead 
thereof,  it  is  enacted,  that  every  such  note  or  bill  shall  merely  be 
deemed  and  taken  to  have  been  made,  drawn,  accepted,  or  given 
for  an  illegal  consideration,  but  shall  not  be  absolutely  void.  Such 
instruments,  therefore,  are  not  void  in  the  hands  of  a  bond  fide 
holder,  without  notice.  (2)  And  where  A.  and  B.  jointly  made 
bets  with  third  persons  on  a  hofte-race,  and  B.  received  the  money 
and  gave  A.  a  bill,  accepted  by  C.  —  who  was  not  a  party  to  the 
betting — for  his  share  ;  it  was  held  that  the  8  &  9  Vict.  c.  109,  s. 

(t]  Grizewood  v.  Blane,  11  C.  B.  538.  (?/)  Beyer  v.  Adams,  26  L.  J.  C.  841. 

(u)  Hill  V.  Fox,  4  H.  &  N.  359.  (z)  Per  Cur.  Hay  v.  Ayling,  16_  Q.  B. 

{x)  Rourke  v.  Short,  5  E.  &  B.  904.  423,  431 ;  20  L.  J.  Q.  B.  171,  174. 
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18,  did  not  preclude  A.  from  recovering  from  C.  the  amotmt  of 
such  bill,  (a) 

Nor  does  the  8  &  9  Vict.  c.  109,  apply  to  any  subscription  or 
Subscription  Contribution,  or  agreement  to  subscribe  or  contribute, 
winSer^of  °  ^^r  or  towards  any  plate,  prize,  or  sum  of  money  to  be 
lawful  game,  awarded  to  the  winner  of  any  lawful  game.  (5)  And  it 
appears  tliat  where  two  persons  agree  to  contend  in  a  lawful  game, 
e.  g.  a  foot-race,  and  each  deposits  a  sum  of  money  with  a  stake- 
holder, on  the  terms  that  the  whole  is  to  be  paid  over  to  the  win- 
ner, this  is  a  contribution  towards  "  a  prize  or  sum  of  money," 
which  is  protected  by  this  proviso,  (e)  But  the  proviso  in  question 
is  confined  to  cases,  where  there  is  a  hoyid  fide  intention  to  sub- 
scribe or  contribute  to  a  prize  or  sum  of  money,  which  is  to  be 
awarded  to  the  winner  of  the  game.  And,  accordingly,  it  has 
been  held,  that  a  sum  of  money  won  at  the  game  of  "pool,"  — 
which  it  seems  is  played  on  the  terms  of  each  player  contributing 
from  time  to  time  during  the  game,  according  to  its  chances,  to  a 
stake  which  is  carried  off  by  the  ultimate  winner,  —  is  not  within 
such  proviso,  (c?) 

It  appears  that  cricket,  (e)  chess,  bowls,  and  other  games  of 
skill,  were  games  within  the  statute  of  Anne.  (/)  But  it  would 
seem  that  the  proviso  contained  in  the  8  &  9  Vict.  c.  109,  s.  18,  ex- 
tends to  all  games  of  mere  skill ;  (^)  and,  indeed,  generally,  to  all 
games  which  were  made  illegal  only  by  virtue  of  the  repealed 
statutes.  (A) 

If  in  an  action  for  work  and  labor  it  appear  that  the  defendant 
Illegal  gam-  retained  the  plaintiff  to  play  at  an  illegal  game,  and  that 
defeuce'toan  the  action  is  brought  to  recover  a  recompense  for  his 
woTk,mlufij  having  played  at  such  game,  the  plaintiff  will  not  be  en- 
leut,  &c.;        titled  to  recover.  (0 

And  so  it  has  been    held,  that  money  knowingly  lent  for   the 

(a)  Johnson  v.  Lansley,  12  C.  B.  468.  (/)  Sigel  r.  Jebb,  3  Stark.  1.     It  seems 

(6)  See  s.  18.  that  backgammon  was  considered  to  be  a 

(c)  Batty  V.  Marriott,  5  C.  B.  818.  A  lawful  game,  13  Geo.  2,  c.  12,  s.  19.  See 
horse-race  for  a  sweepstakes  of  21.  each.  Bap.  Abr.  Gaming  (B.).  Billiards,  see  Rex 
was  held  not  to  be  within  the  9  Anne,  c.  u.TJadford,  Lofft,  29. 

14;    Applegarth  v.   Colley,  10  M.  &  W.         (</)  See  8  &  9  Vict.  c.  109,  s.  1. 

723.  (A)  See'Battyti.  Marriott,  5  C.  B.  818. 

(d)  Parsons  v.  Alexander,  5  E.  &  B.  The  game  of  skittles  would,  probably,  be 
263.  held  to  be  lawful  within  this  proviso.    See 

(e)  Hodson  v.  Terrill,  1  C.  &  M.  797  ;  Foot  v.  Baker,  f>  M.  &  G.  335. 
Jeffreys  v.  Walters,  1  Wils.  220.  (i)  Coates  v.  Hutton,  3  Stark.  61. 
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purpose  of  enabling  the  borrower  to  game  or  play  therewith  at  an 
illegal  game,  is  not  recoverable.  (^) 

But,  inasmuch  as  gaming  contracts  are  not  rendered  illegal  by 
the  Stat.  8  &  9  Vict.  c.  109,  but  only  void,  Q)  it  is  held  that  an  ac- 
tion will  lie  to  recover  money  knowingly  paid  by  the  plaintiff,  at 
the  defendant's  request,  to  a  person  to  whom  the  former  has  lost 
the  amount  by  gaming,  (m)  If,  however,  the  game  itself  were  il- 
legal, or  the  money  had  been  won  by  some  fraud  or  unlawful  de- 
vice, so  as  to  render  the  winning  of  it  illegal  under  the  8  &  9  Vict, 
c.  109,  s.  17,  perhaps  it  would  be  otherwise.  («) 

So,  it  is  held,  that  if  money  be  won  at  play,  or  lent  for  the  pur- 
pose of  gambling,  in  a  country  where  gaming  is  not  illegal,  such 
money  may  be  recovered  in  the  courts  of  this  country,  (o) 

And  where  a  bond  had  been  given  to  S.  &  U.,  —  to  whom  the 
obligor  had  lost  bets  on  horse-races  which  ^e  was  unable 
to  pay, — in  order  to  prevent  them  from  "  posting  "  the 
obligor  at  Tattersall's  as  a  defaulter  ;  it  was  held  that  this  consti- 
tuted a  good  consideration  for  the  bond,  independently  of  the  racing 
debt ;  and  that  the  bond  was  therefore  valid.  (^) 

By  the  statute  14  Geo.  3,  c.  48,  s.  1,  no  insurance  shall  be  made 
on  the  life  of  any  person,  or  on  any  other  event  wherein 

.,  e  ^  ^  n,  i  Insurances. 

tne  person  tor  whose  use  or  benent,  or  on  whose  ac- 
count such  policy  shall  be  made,  shall  have  no  interest,  or  hy  way 
of  gamincj  or  wagering.  And  upon  this  enactment  it  was  decided 
in  Paterson  v.  Powell,  (c[)  that  an  engagement  subscribed  by  sev- 
eral persons,  each  for  himself,  to  pay,  in  consideration  of  40 
guineas,  the  sum  of  lOOZ.  in  case  Brazilian  shares  should  be  at  a 
certain  price,  on  a  certain  day,  was  void  as  a  wagering  policy. 

This  species  of  gaming  would  now  appear  to  be  entirely  regu- 

(k)  M'Kinnell  u.  Robinson,  3  M.  &  W.  Oulds  y.  Harrison,  10  Exch.  572  ;  and  see 

434 ;  and  see  Webb  v.  Brooke,  3  Taunt.  6 ;  Eosewarne  v.  Billing,  15  C.  B.  N.  S.  316  ; 

Cannan  c.  Bryce,  3  B.  &  Aid.  184.     [The  Knight  v.  Fitch,  15  C.  B.  566. 

value  of  a  horse  lent  to  the  defendant  at  a  (n)  See  M'Kinnell  v.  Robinson,  3  M.  & 

gaming-table,  and  delivered  over  by  him  to  W.   434 ;    Cannan  v.  Bryce,  3  B.   &  Aid. 

the  winner,  was  held  to  be  recoverable  by  184 ;  Alcinbrook  v.  Hall,  2  Wils.  309. 

the  lender,  although  lent  for  the  purjjose  of  (o)  Quarrier  ti.  Colston,  1  Ph.  147. 

enabling  the  defendant  to   stake   on    the  {p)  Bubb   v.   Telverton,  L.  Rep.  9  Eq. 

game.     Carson  w.  Rambert,  2  Bay,  560.]  471, 

(I)  Sect.  18.  (?)  9Bing.  320. 

(m)  Knight  v.  Cambers,  15   C.  B.  562  ; 
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lated  by  the  statute  18  Geo.  2,  c.  34 ;  for  the  statute  13  Geo.  2,  c. 
19  — which  provided  that  no  horse  should  be  entered,  or 

Horse-racing:  „  ,  ^    7      _,?  1 

start  or  run  lor  any  plate,  except  by  the  owner ;  that  no 
person  should  enter  and  start  more  than  one  horse  for  the  same 
prize  ;  and  that  no  plate,  money,  or  thing  should  be  run  for,  or  ad- 
vertised to  be  run  for,  by  any  person,  unless  such  plate,  prize,  or 
sum  of  money  were  of  the  full,  real,  and  intrinsic  value  of  50?.  or 
upwards  ;  and  that  every  race  that  should  be  run  for  any  plate, 
prize,  or  sum  of  money,  should  be  begun  and  ended  on  the  same 
day  —  was  repealed,  as  to  the  above  provisions,  by  the  3  Vict.  c. 
5,  s.  1 ;  whilst  the  enactments  of  the  18  Geo.  2,  c.  34,  so  far  as  they 
relate  exclusively  to  horse-racing,  appear  not  to  be  affected  by  the 
8  &  9  Vict.  c.  109.  (r) 

And  since  the  repeal  of  the  18  Geo.  2,  c.  19,  it  has  been  held 
that  a  horse-race  for  money  given  by  third  persons,  by 
°  '  way  of  prize,  is  not  illegal ;  (s)  and  that  a  steeple-chase 
for  50Z.  or  upwards,  is  a  lawful  race  within  the  18  Geo.  2,  c.  34.  (t') 
But  where,  to  an  action  of  debt  for  money  had  and  received,  the 
defendant  pleaded  that  a  certain  race  was  about  to  be  run,  and 
that  an  illegal  game,  called  a  lottery,  was  set  up  by  the  defendant, 
for  certain  subscribers  oi  \l.  each, — in  the  whole  amounting  to 
155,  —  to  be  paid  to  the  defendant  under  regulations  which  were 
in  substance  as  follow  :  that  the  subscriber  whose  name  should 
be  drawn  out  of  a  box,  next  after  the  name  of  the  horse  which 
should  be  placed  first  in  the  race,  should  be  entitled  to  receive  from 
the  defendant  lOOZ.  ;  and  the  plea  then  alleged,  that  the  subscrip- 
tions were  paid  by  the  plaintiff  and  others  to  the  defendant,  and 
that  the  plaintiff,  under  the  regulations,  became  entitled  to  the 
lOOZ.  ;  it  was  held,  that  the  plea  disclosed  a  transaction  within  the 
prohibition  of  the  lottery  acts,  10  &  11  Will.  3,  c.  17,  and  42 
Geo.  3,  c.  119.  (m) 

(r)  See  s.  15.     In  the  case  of  Batty  v.  wager  of  sixty  doliai-a  on  a  horse-race  is 

Marriott,  5   C.  B.  818,  Wilde   C.  J.   said  illegal  in  South   Carolin.a,  and  no  action 

that  it  was  quite  clear  that  horse-racing  can  be  sustained  on  such  wager.     Hasket 

"was  not  intended  to  be  discouraged  "  by  u.  Wootan,  1   Nott  &  IMcCord,  180.     See, 

that  statute,     lb.  828.  also,  on  the  subject  of  racing,  Brown  o. 

(s)  Applegarth  v.  CoUey,  10  M.  &  W.  Brody,  1  Car.  Law  R.  90  ;  Wood  v.  Wood 

723.  2  Murph.  172  ;  Forrest  v.  Hunt,  2Murph. 

(()  Evans  y.  Pratt,  3  M.  &  G.  759;  4  458.  A  note,  given  for  abet  upon  a  horse- 
Scott  N.  R.  378.  race,   is     absolutely   void   in    Mississippi. 

(u)  AUportv.  Nutt,  1  C.  B.  974.     [A  Martin  v.  Terrell,  12  Sm.  &  M.  571.] 
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3.   Stock-jobbing. 

The  statute  7  Geo.  2,  c.  8  (made  perpetual  by  10  Geo.  2,  c.  8), 
contained  certain  provisions,  the  object  of  which  was  to    stat.  7  Geo. 
prevent  the  practice  of  stock-jobbing.     But  by  the  23  &    ^'  '^'  *' 
24  Vict.  c.  28,  it  Was  enacted  that,  from  and  after  the   23  &  24  vict 
passing  of  that  act  —  i.  e.  14th   June,  1860, — both  the   ''■^^■ 
above-mentioned  acts  should  be  repealed. 

4.  Illegal  Companies  or  Associations. 

By  the  18th  section  of  the  6  Geo.  1,  c.  18,  —  "  The  Bubble 
Act,"  —  it  was  enacted,  "  that  the  undertakings  and  at-  "Bubble 
tempts  therein  described,  and  all  other  public  undertak-  ^<='-" 
ings  and  attempts  tending  to  the  grievance,  prejudice,  and  incon- 
venience of  the  pubHc,  in  their  trade,  commerce,  or  other  lawful 
affairs,  and  all  public  subscriptions,  receipts,  payments,  assignments, 
transfers,  pretended  assignments,  and  transfers,  and  all  other  mat- 
ters and  things  whatsoever,  for  furthering,  countenancing,  or  pro- 
ceeding in  any  such  undertaking  or  attempt ;  or  more  particularly 
the  acting  or  presuming  to  act,  as  a  corporate  body  or  bodies  ;  the 
raising,  or  pretending  to  raise  transferable  stock  or  stocks ;  the 
transferring,  or  pretending  to  transfer  or  assign,  any  share  or  shares 
in  such  stock  or  stocks,  without  legal  authority,  either  by  act  of 
parliament,  or  by  any  charter  from  the  crown,  to  warrant  such  act- 
ing as  a  body  corporate  ;  or  to  raise  s»ch  transferable  stock  or 
stocks,  or  to  transfer  shares  therein :  and  all  acting,  or  pretending 
to  act,  under  any  charter  formerly  granted  from  the  crown,  for 
particular  or  special  purposes  therein  expressed,  by  persons  who  do 
or  shall  use,  or  endeavor  to  use,  the  same  charters  for  raising  a 
capital  stock,  or  for  making  transfers  or  assignments,  or  pretended 
transfers  or  assignments,  of  such  stock,  not  intended  or  designed 
by  such  charter  to  be  raised  or  transferred ;  and  all  acting,  or  pre- 
tending to  act,  under  any  obsolete  charter,  become  void  or  voidable 
by  non-viser  or  abuser,  or  for  want  of  making  lawful  elections  which 
were  necessary  to  continue  the  corporation  thereby  intended,  shall 
forever  be  deemed  to  be  illegal  and  void,  and  shall  not  be  practised 
or  in  any  wise  put  in  execution." 

By  the  19th  section,  all  such  imlawful  undertakings  were  to  be 
deemed  common  nuisances. 

And  the  20th  section  pointed  out  the  mode,  in  M'hich  merchants 
and  traders  might  have  their  remedy  against  the  undertakers. 
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By  tlie  6  Geo.  4,  c.  91,  however,  which  recites,  "  that  it  is  ex- 
6  Geo.  4  c.  pedient  that  the  several  undertakings,  attempts,  prac- 
^^'  tices,  acts,  matters,  and  things  in  the  said  act  of  6  Geo. 

1  mentioned,  should  be  adjudged  and  dealt  with  in  like  manner  as 
the  same  might  have  been  judged  and  dealt  with  according  to  the 
common  law,  notwithstanding  the  said  act,"  the  18th,  19th,  and 
20th  sections  of  the  6  Geo.  1,  c.  18,  were  i-epealed ;  and  the  result 
of  this  was,  to  leave  in  full  operation  the  common  law  relative  to 
such  schemes  as,  whether  mentioned  in  the  6  Geo.  1,  or  not,  could 
be  considered  injurious  to  the  public  welfare,  (a;) 

Formerly,  indeed,  it  was  thought  that  the  6  Geo.  1,  c.  18,  was 
Effect  of  this  m^^rely  declaratory  of  the  common  law  on  this  sub- 
statute,  ject.  (?/)  But  it  now  appears  to  be  quite  decided,  that 
the  raising  of  transferable  shares  in  the  stock  of  a  company  is  not, 
of  itself,  an  offence  at  common  law  ;  (2)  and  it  would  even  appear 
to  have  been  doubted,  whether  the  mere  presuming  to  act  as  a  cor- 
poration is  of  itself  an  illegal  act.  (a)  But  if  there  were  any  evi- 
dence that  the  creation  of  such  assignable  shares  had  been  produc- 
tive of  injury  or  inconvenience  to  the  queen's  subjects,  that  would 
render  their  creation  illegal.  (J)  And  so,  if  it  appeared  that  the 
scheme  in  respect  of  which  such  shares  were  created,  was  one  man- 
ifestly impracticable,  such  scheme  would  be  held  to  be  a  mere 
bubble,  and  illegal,  (c) 

Stats.  25  &  Now,  however,  the  formation  of  joint-stock  companies, 

I^XIivfct  established  after  the  2d  November,  1862,  (cZ)  for  the 
c.  131.  purpose  of  carrying  on  the  business  of  banking,  or  any 

(x)  See  per  Cur.  Harrison  v.  Heathorn,  (6)  Harrison   v.  Heathorn,  6  M.  &  G. 

6  M.  &  G.  81 ,  140 ;  per  Best  C.  J.  Duver-  81. 

gier  t.  Fellowes,  5  Bing.  248;  S.  C.  (in  (c)  Han-ey  v.  CoUett,  10  Jur.  603,  606, 

error)  10  B.  &  C.  826  ;  in  Doin.  Proc.  1  V.  C.  E. 

C.  &  F.  .39.  See  tlie  decisions  upon  the  (d)  The  formation  of  joint  stock  corn- 
bubble  act,  The  King  t/.  Webb,  14  East,  panics,  established  before  the  2d  Novem- 
406  ;  Pratt  v.  Hutchinson,  15  East,  511 ;  her,  1862,  for  the  purpose  of  carrying  on 
Davies  v.  Hawkins,  3  M.  &  S.  488  ;  "  any  trade  or  bnsiness  liavinp-  sain  for  its 
Nockels  V.  Crosby,  3  B.  &  C.  814 ;  Strong  object,"  except  "  banking  or  insurance," 
V.  Harvey,  3  Bing.  304.  was  regulated  by  the  19  &  20  Vict.  c.  47, 

(!/)  See  Duvergier  v.  Fellowes,  5  Bing.  ss.  2,  4,  and  the  20  &  21  Vict.  c.  14.     The 

248,  267.  former  of  those  statutes,  s.  107,  repealed 

(2)  Per  Cur.  Harrison  v.  Heathorn,   6  the  7  &  8  Vict.  c.  110,  as  to  any  company 

M.  &  G.  81,  140.  completely  re!;istered   under  that  act,  but 

{a)  Per  Cur.  Garrard  v.  Hardcy,  5  JI.  not  until  such  company  had  obtained  rcg- 

&  G.  471,  484,  remarking  on  the  case  of  istration  under  the  repealing  act.     But  by 

Duvergier  v.  Fellowes,  supra.  the  20  &  21  Vict.  c.  14,  s.  23,  the  19  &  20 
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other  business  whicli  has  for  its  object  the  acquisition  of  gain  by  the 
company,  is  regulated  by  the  statutes  25  &  26  Vict.  c.  89,  and  30 
&  31  Vict.  c.  131.  And  since  those  statutes,  the  power  of  such 
companies  to  allot  shares,  or  to  act  as  corporations,  depends  on  their 
being  registered  pursuant  thereto,  (e) 

And  it  is  hardly  necessary  to  state,  that  a  contract  relating  to 
the  purchase  of  shares  in  an  illegal  company  or  association,  cannot 
be  enforced.  (/) 

5.  Sales  of  Offices. 

The  statute  5  &  6  Edw.  6,  c.  16,  ss.  2,  3,  (^)  avoids  all  agree- 
ments for  the  sale  or  deputation  of  any  office  which  "  in  gt^t.  5  &  6 
any  wise  touches  or  concerns  the  administration  or  exe-  Edw.  6,  c.  16. 
cution  of  justice,  or  the  receipt,  controlment,  or  payment  of  the  king's 
treasure,  money,  rent,  revenue,  account,  aulnage,  auditorship,  or 
surveying  of  the  king's  tenements  or  customs,  or  any  other  admin- 
istration or  necessary  attendance  to  be  had,  done,  or  executed  in 
any  of  the  king's  custom-houses,  or  the  keeping  of  any  of  the  king's 
towns  or  fortresses,  used  or  appointed  for  a  place  of  strength  and 
defence,  or  which  concerns  or  touches  any  clerkship  to  be  occupied 
in  any  court  of  record  wherein  justice  is  to  be  ministered." 

The  4th  section  provides  that  the  act  shall  not  extend  to  any 
office  whereof  any  person  is  seised  of  any  estate  of  inheritance  ; 
nor  to  any  office  of  partnership,  or  of  the  keeping  of  any  park, 
house,  manor,  garden,  chase,  or  forest. 

The  statute  49  Geo.  3,  c.  126,  s.  1,  provides,  "  that  the  statute 
of  Edw.  6  shall  extend  to  Scotland  and  Ireland,  and  to  49  Geo  3  c. 
all  offices  in  the  gift  of  the  crown,  or  of  any  office  ap-  ^"^^^ 
pointed  by  the  crown  ;  and  all  commissions,  civil,  naval,  or  mili- 
tary ;  and  to  all  places  and  employments,  and  to  all  deputations  to 
any  such  offices,  commissions,  places,  or  employments,  in  the  re- 
spective departments  or  offices,  or  under  the  appointment,  superin- 

Vict.  u.  47,  B.  107,  was  repealed  ;  and  it  panies  were  within  the  7  &  8  Vict.  c.  110, 

was  enacted  that  the  7  &  8  Vict.  c.  UO,  see  Keg.  v.  Whitmarsh,  15  Q.  B.  600  ;  Bear 

the  10  &  II  Vict.  c.  78,  and  "  The  Limited  v.  Bromley,  18  Q.  B.  271  ;  21  L.  J.  Q.  B. 

Liability  Act,  1855,"  should  remain  unre-  354  ;  Lawton   u.  Hickman,  9   Q.  B.  563  ; 

pealed,   as   to    any   company   completely  Young  v.  Smith,  15  M.  &  W.  128. 
registered,  which  had  not  obtained  regis-         (e)  See  25  &  26  Vict.  c.  89,  s.  18;  30  & 

tration  under  the  19  &  20  Vict.  c.  47,  until  31  Vict.  c.  131,  s.  2. 
such  time  as  such  company  obtained  regis-        (/)  Josephs  v.  Pebrer,  3  B.  &  C.  639. 
tration  under  the  19  &  20  Vict.  c.  47,  and         (g)  See  Bac.  Abr.  Offices,  2   Bl.  Com. 

the  20  &  21  Vict.  c.  14.     As  to  what  com-  37,  n.  (38),  Chit.  ed. 
VOL.  II.                        15 
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tendence,  and  control  of  the  lord  high  treasurer,  or  commissioners 
of  the  treasury,  the  secretary  of  state,  the  lords  commissioners  for 
executing  the  office  of  lord  high  admiral,  the  master-general  and 
principal  officers  of  the  ordnance,  the  commander-in-chief,  the 
secretary-at-war,  the  paymaster-general  of  the  forces,  the  commis- 
sioners of  the  affairs  of  India,  the  commissioners  of  the  excise,  the 
treasurers  of  the  navy,  the  commissioners  of  the  navy,  the  commis- 
sioners for  victualling,  the  commissioners  for  ti-ansports,  the  com- 
missary-general, the  storekeeper-general,  and  also  the  principal 
officers  of  any  other  public  department  or  office  of  government,  in 
any  part  of  the  United  Kingdom,  or  any  of  his  majesty's  domin- 
ions ;  (A)  and  to  all  offices,  commissions,  places,  and  employments 
belonging  to,  or  under  the  appointment  or  control  of  the  East  India 
Company." 

The  7th  section  excepts  the  sale  and  exchange  of  certain  offices 
in  the  palace,  and  commissions  in  the  army,  according  to  regula- 
tions made  in  that  behalf. 

The  9th  section  excepts  offices  excepted  by  the  statute  of  Edw. 
6,  and  offices  which  were  legally  saleable  before  the  act  of  the  49 
Geo.  3,  and  in  the  gift  of  any  person  by  virtue  of  any  office,  of 
which  such  person  is  possessed  under  any  patent  or  appointment, 
for  his  life. 

The  10th  and  11th  sections  except  lawful  deputations,  and  an- 
nual payments,  out  of  the  fees,  to  any  person  formerly  holding  the 
office. 

In  an  old  case,  («')  in  which  the  statvite  of  Edw.  6  came  under 
„,,  ^  consideration,  the  court    held,  that  where   an  office  is 

what  con- 
tracts are        within  the  statute,  and  the  salary  is  certain,  if  the  prin- 

Toid  within  •      i  i  i  •  .1 

these  Stat-  cipal  make  a  deputation,  reservmg  a  lesser  sum  out  of 
the  salary,  it  is  good.  So,  if  the  profits  be  uncertain, 
arising  from  fees,  if  the  principal  make  a  deputation,  reserving  a 
sum  certain  out  of  the  fees  and  profits  of  the  office,  it  is  good  ;  for 
in  these  cases  the  deputy  is  not  to  pay  unless  the  profits  arise  to  so 
much.  But  where  the  reservation  or  agreement  is,  not  to  pay  out 
of  the  profits,  but  to  pay  generally  a  certain  snm,  which  must  be 
paid  at  all  events,  such  contract  is  void  by  the  statute. 

And  it  seems  that  a  similar  rule  of  construction  is  to  be  apphed 

(A)  This  extends  to  the  colonies.  See  affirmed  in  Dom.  Proc.  1  Bro.  P.  C.  135; 
Greville  v.  Atkins,  9  B,  &  C.  462.  Culliford  v.  De  Cardenell,  2  Salic.  466. 

(i)  Godolphin  v.  Tudor,  2  Salk.  468; 
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to  the  49  Geo.  3,  c.  126.  Thus,  in  Greville  v.  Atkins,  (Jfc)  where 
it  appeared  that  a  bond  —  after  reciting  that  A.  B.  was  colonial 
secretary  of  Tobago,  and  had  appointed  C.  D.  to  be  his  deputy  to 
execute  the  office  and  receive  the  fees,  in  consideration  of  his  pay- 
ing thereout  to  A.  B.  the  annual  sum  of  450?.,  by  equal  half-yearly 
payments,  —  was  conditioned  for  the  punctual  payment  of  that 
sum,  without  saying  "  out  of  fees  ;  "  and  the  defendant  pleaded, 
that  the  bond  was  given  in  pursuance  of  an  agreement  to  pay  that 
sum  at  all  events ;  upon  which  issue  was  taken  and  found  for  the 
defendant ;  it  was  held  that,  even  supposing  the  agreement  to  be 
inconsistent  with  the  language  of  the  bond,  it  was  competent  to  the 
defendant  to  plead  and  prove  it,  in  order  to  show  that  the  bond  was 
given  upon  an  illegal  consideration  ;  and  that  the  fact  found  by  the 
jury  showed,  that  the  bond  was  illegal  and  void  by  virtue  of  the 
statute. 

So,  in  Austin  v.  Gwinnell,  (Z)  it  was  decided  that  the  office  of 
clerk  to  the  deputy  registrar  of  the  prerogative  court  of  Canter- 
bury, was  not  an  office  connected  with  the  administration  of  justice 
within  the  meaning  of  the  stat.  5  &  6  Edw.  6,  c.  16,  so  as  to  pre- 
vent its  being  aliened  or  charged  ;  and  that  an  alienation  of,  or 
charge  on  the  profits  of  such  office,  was  not  contrary  to  the  policy 
of  the  law  which  restricted  the  alienation  of  the  income  of  a  pub- 
lic officer.  In  that  case  the  lord  chief  baron  said,  that  the  object 
of  the  statute  "  was  to  prohibit  corrupt  contracts  by  which  a  right 
to  an  office,  or  a  right  to  exercise  any  of  its  duties,  might  be  ob- 
tained ;  with  a  view  that  persons  worthy  of  such  trusts  might  be 
advanced  to  them."  But  his  lordship  was  of  opinion,  that  the  con- 
tract in  question  had  no  relation  to  that  subject.  For  the  situation 
of  the  defendant,  although  called  an  office,  was  represented  as  being 
that  of  a  mere  clerk,  assisting  the  deputy  registrars,  and  receiving 
emoluments  for  business  done  at  the  pleasure  of  his  superiors ;  and, 
accordingly,  it  did  not  appear  to  him  that  he  could  be  considered  an 
officer  of  the  court. 

It  has,  however,  been  decided  that  an  assignment  to  trustees,  of 
all  the  emoluments  and  profits  which,  during  the  life  of  A.,  and  his 
continuing  to  hold  the  office  of  clerk  of  the  peace,  should  arise  or 
become  due  to  him  as  clerk  of  the  peace,  or  in  respect  of  his  office, 
after  deducting  the  salary  or  allowance  of  his  deputy  for  the  time 

(it)  9  B.  &  C.  462.  {1}  3   Y.  &  J.  136,  in  the  exchequer  in  equity. 
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being,  upon  trust  to  pay  the  interest  arising  on  certain  debts  due 
from  A.,  and  from  time  to  time  to  render  the  surplus  and  residue, 
after  satisfying  the  trusts,  to  A.,  is  invalid,  (jn)  So  an  agreement 
by  A.,  for  reward,  to  resign  the  oiBces  of  "  collector  of  assessed 
taxes,"  and  "  sub-distributor  of  stamps,"  and  to  use  his  best  en- 
deavors to  procure  B.  to  be  appointed  to  those  offices,  was  held  to 
be  void  within  the  above  statutes,  (n)  So  it  was  held,  that  a  cadet- 
ship  in  the  service  of  the  East  India  Company  was  an  office,  com- 
mission, place,  or  employment  within  the  third  section  of  the  49 
Geo.  3,  c.  126  ;  and  that  a  contract  to  procure  a  nomination  or  ap- 
pointment thereto  was  illegal,  (o)  And  it  was  also  held,  that  the 
resignation  for  a  pecuniary  consideration,  of  the  position  of  major 
in  a  regiment  in  the  East  India  Company's  service,  was  illegal 
under  sect.  4  of  that  statute  ;  and  that  a  security  given  for  the  pay- 
ment of  the  money  was  void,  (p) 

So  we  have  seen,  that  although  the  sale  of  a  public  office,  or  the 
Such  con-  deputation  thereof,  may  not  fall  within  the  enactments 
b?v'oi™'ai-  of  these  statutes,  it  will  be  void  at  common  laiv,  if  it  be 
"'.'?"?''  °°'  injurious  to  the  public  interest,  and  contrary  to  puhlie 
statutes.  policy.  (5)     And,  further,  that  the  general  rule,  even  at 

common  law,  is,  that  no  action  will  lie  upon  a  contract  for  procur- 
ino-  the  appointment  to,  or  for  the  sale  or  relinquishment  of  a  pub- 
lic office,  if  the  contract  be  concealed  from  the  party  who  has  the 
right  of  appointment,  (r) 

And  wherever  the  sale  of  an  office  is  illegal,  a  bond  for  the 
price,  (s)  or  a  promise  to  pay  a  commission  or  percentage,  in  con- 
sideration of  the  promisee  procuring  a  purchaser  for  the  office,  is 

not  binding,  (i) 

• 

(m)  Palmer  v.  Bate,  2  B.  &  B.  673.  principal,  and   on   receiving  his  appoint- 
In)   Hopkins  v.  Prescott,  4  C.  B.  578.  ment  enters  into  an  agreement  to  perform 
(0)  Reg.  V.  Charretie,  13  Q.  B.  447  ;  13  the  duties  of  his  oiEce  at  a  fixed  salary, 
Jur.  450.  such  agreement  being  in  violation  of  the 
(p)  Graeme  a.  Wroughton,   11    Exch.  act  against  buying  and  selling   offices,  is 
146.  void,  although  it  be  not  certain  that  the 
{q)  Ante,  990.  stipulated  sum  would  be  less  than  the  per- 
(r)  lb.  centage  allowed  by  law.   Tappan  t;.  Brown, 
(s)  Lee  V.  Coleshill,  Cro.  El.  529.  9  Wend.  ]175.     No  action  lies  by  the  dep- 
(t)  Stackpoole   v.   Earle,  2   "Wils.    133.  uty  for  his  portion  of  the  fees  and  emolu- 
[Where   a   person   receives  a   deputation  ments  received  by  his  principal,  after  such 
to   a  public  office,  which  entitles  him  by  corrupt  agreement,  although  he  has  per- 
statute  to  a  certain  percentage  upon  the  formed  the  duties  of  the  office.    lb..    See 
fees  and  emoluments  of  the  office  of  his  Gray  v.  Hook,  4  Comst.  449.] 
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But  still  there  are  some  offices  which  may  be  the  subjects  of  sale, 
if  such  sale  take  place  under  the  authority  and  with  the  when  sale  of 
consent  of  those  who  have  the  power  of  appoint-  ^ffl^e  legal. 
ment.  (m)  And  it  has  been  held,  that  a  promise  by  one  of  two 
candidates  for  the  office  of  under-sheriff,  that,  in  consideration  of 
his  opponent  desisting  from  his  endeavor  to  obtain  such  office,  he 
would  pay  him  a  sum  of  money,  is  binding,  (x) 

6.  Contracts  made  on  Sundays. 
It  is  enacted  by  the  statute  29  Car.  2,  c.  7,  s.  1,  («/)  that  no 
tradesman,  artificer,  workman,  laborer,  or  other  person  whatsoever, 
shall  do  or  exercise  any  worldly  labor,  business,  or  work  of  their 
ordinary  callings  upon  the  Lord's  day,  or  any  part  thereof  (works 
of  necessity,  (2/^)  and  charity  only  excepted)  ;  (z)  and  that  every 
person  of  the  age  of  fourteen  years,  offending  in  the  premises, 
shall  forfeit  5s.  (2^) 

(u)  Blachford  v.  Preston,  8  T.  R.  92,  T.  R.  449  ;  and  see  section  3  of  the  act. 

94.  Baking    rolls    on   Sunday   is   within  the 

(x)  Parker  «.  Brown,  Cro.  Jac.  612.  act.     Crepps  v.  Durden,  Cowp.  641.     See 

(y)  The  statute,  3  Car.  1,  c.  1,  prohibits  34  Geo.  3,  t.  61,  as  to  bakers;  and  11  & 
carriers  with  horses  from  travelling  upon  12  Will.  3,  c.  24,  s.  13,  as  to  watermen. 
Sundays.  This  extends  to  the  driver  of  a  ^ackerel  may  be  sold,  except  during  di- 
van travelling  between  two  towns.  Ex  vine  service.  10  &  11  Will.  3,  u.  24,  s.  14. 
parte  Middleton,"  3  B.  &  C.  164.  Aeon-  (xi)  [23  Amer.  Jurist,  10, 11.  Formerly 
tract  on  a  Sunday  to  take  a  place  in  a  no  action  could  be  maintained  in  New 
stage  coach  is  good.  Sandiman  v.  Breach,  Hampshire  on  a  contract  made  on  Sunday. 
7  B.  &  C.  96.  Allen  v.  Deming,  14  N.  H.  133.     The  pre- 

iy^)  [By  a  work  of  "  necessity,"  as  men-  vailing  opinion  seemed  to  be  that  in  that 
tioued  in  the  exception  to  the  prohibition  state  all  secular  contracts  made  on  the 
of  labor,  business,  or  work,  on  the  Lord's  Sabbath  were  void.  Clough  u.  Davis,  9 
day,  in  Mass.  Rev.  Stat.  c.  50,  §  1,  is  not  N.  H.  500.  In  this  last  case  it  was  held 
meant  a  physical  and  absolute  necessity;  that  if  a  note  be  written  on  Sunday,  and 
but  any  labor,  business,  or  work  which  is  given  to  an  agent  to  be  delivered  to  the 
morally  fit  and  proper  to  be  done  on  that  payee  on  Monday,  who  accordingly  de- 
day,  is  a  work  of  necessity  within  the  livers  it,  and  after  the  delivery  the  maker 
statute.  Flagg  v.  Millbury,  4  Cush.  243.  promises  to  pay  it,  this  will  be  a  ratifica- 
In  New  Hampshire  the  statute  prohibits  tion  of  the  note.  See,  also,  Lovejoy  v. 
labor,  business,  or  work  in  one's  "secular  Whipple,  18  Vt.  379,  to  the  same  effect, 
calling;  "and  the  execution  and  delivery  But  see  Smith  v.  Bean,  15  N.  H.  577; 
of  a  promissory  note  on  Sunday  has  been  Allen  v.  Deming,  14  N.  H.  133  ;  Frost  u. 
held  to  be  business  of  one's  secular  calling,  Hull,  4  N.  H.  1 57  ;  Shaw  v.  Dodge,  5  N.  H. 
and  therefore  void.  Allen  v.  Deming,  14  462 ;  and  see  conlra,  Butler  v.  Lee,  11  Ala. 
N  H.  133.1  885.     By  the   Revised   Statutes   of  New 

{z)  Baking  provisions  for  customers  on  Hampshire,  those  acts  only  on  Sunday  are 

Sundavs  is  within   this  exception.     Rex  prohibited,  that  are  done  to  the  disturbance 

V  Cox^  2  Bur.   787;  Rex   v.  Younger,  5  of  others.     And  under  this  provision  it  has 
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This  statute,  as  it  affects  the  sale  of  goods  on  Sunday,  has  been 
ah-eady  considered,  (a) 

been   held   that  a   plea,  that  an  original     or,  where  that  is  impracticable,  compensa- 
writ  was  issued  on  Sunday,  is  defective,  if    tion ;  and,  if  the  other  party  refuse,  the 

original  contract  becomes  thereby  af- 
firmed, and  thus  binding  to  the  same  ex- 
tent as  if  made  on  the  latter  day.  Adams 
V.  Gay,  19  Vt.  358;  Sargent  v.  Butts,  21 
Vt.  99 ;  Sumner  u.  Jones,  24  Vt.  317. 
This  is  considered  an  exception  to  the 
general  rule,  in  regard  to  illegal  contracts, 
but  is  indispensable  to  secure  parties  from 
fraud  and  overreaching,  practised  upon 
Sunday,  by  those  who  know  their  con- 
tracts are  void,  and  that  they  are  not  lia- 
ble civiliter  even  for  frauds  practised  upon 
that  day.  lb.  So,  a  contract  entered  into 
in  a  state  where  there  is  no  law  prohibit- 
ing secular  labor  on  the  Sabbath,  is  not 
considered  in  A^ermont,  so  far  contra  bonos 
mwes,  as  not  to  form  the  proper  subject- 
matter  of  an  action  in  the  courts  of  Ver- 
mont. Adams  v.  Gay,  supra.  In  Massa- 
chusetts, recovery  was  allowed  on  a  note 


it  docs  not  allege  it  to  have  been  done  to 
the  disturbance  of  others.  Clough  v.  Shep- 
herd, 31  N.  H.  490.  It  was,  however,  also 
held,  under  this  same  provision,  that  any 
business  tends  to  the  disturbance  of  others 
and  is  consequently  prohibited,  which 
withdraws  the  attention  from  the  appro- 
priate duties  of  the  Sabbath  and  turns  it 
to  other  things ;  as,  a  contract  for  the  sale 
of  a  mare,  accompanied  with  the  execu- 
tion and  delivery  of  a  promissory  note  for 
the  price,  comes  within  the  prohibition, 
and  no  action  can  be  sustained  upon  the 
note.  Varney  v.  Trench,  19  N.  H.  233. 
In  Pennsylvania,  a  note  given  on  the  Sab- 
bath is  void,  and  no  action  can  be  sus- 
tained upon  it.  Kepner  u.  Keefer,  6 
Watts,  231.  AH  contracts  in  Vermont  of 
an  ordinary  secular  character,  and  which 
are   not  properly  works  of   necessity   or 


charity,  if  finally  consummated  on  the  made  on  Sunday,  in  Gear  v.  Putnam,  10 
Sabbath,  are  void.  So  that  no  action  can  Mass.  312.  But  this  case  turned  on  a 
be  maintained,  either  upon  the  contract  oi*    question  of  pleading,  and  is  no  authority 


for  the  recovery  of  what  may  have  been 
done  under  the  contract.  Adams  v.  Gay, 
19  Vt.  358;  Lyon  ,.:  Strong,  6  Vt.  219. 
A  promissory  note,  executed  upon  Sun- 
day, in  consummation  of  a  contract  pre- 
viously made,  not  being  a  work  of  neces- 
sity or  charity,  is  void.  Lovejoy  v.  Whip- 
ple, 18  Vt.  379.  Still  such  contracts  are 
not  so  far  void  but  that  they  may  be  re- 
affirmed upon  some  other  day.  Adams 
V.  Gay,  19  Vt.  358.  See  Merriam  (/. 
Stearns,  10   Gush.  257.     A  note,   though 


for  the  validity  of  a  note  made  on  Sunday, 
not  being  a  work  of  necessity  or  charity, 
where  that  question  is  presented.  Such  a 
note  cannot  be  enforced  by  the  original 
payee;  see  Robeson  v.  French,  12  Met. 
2-t ;  Bosworth  i'.  Swansey,  10  Met.  363 ; 
Clapp  r.  Smith,  16  Pick.  247  ;  Cranson  v. 
Goss,  107  Mass.  439,  440,  441 ;  but  it  may 
be  enforced  by  a  bond  fide  indorsee.  Cran- 
son V.  Goss,  107  Mass.  439.  In  Bosworth 
V.  Swansey,  10  Met.  363,  it  was  held  that 
a  person  who  travels  on   the  Lord's   day. 


written  and  signed  on  Sunday,  if  not  de-  neither  from  necessity  nor  charity,  cannot 

livered    till   some   other  day,  will  not  be  maintain  an  action  against  a  town  for  an 

void.     Lovejoy   c^.  Whipple,  18  Vt.   379;  injury  received  by  him,  while  so  travelling, 

Sumner  v.  Jones,   24  Vt.  317  ;  Barren  u.  by  reason  of  a  defect  in  a  highway,  which 

Pettes,  18  Vt.  385.     And  in   all  cases  of  the  town  is  by  law  obliged  to  repair.     See 

contracts  so  made  on  the  Sabbath,  where  Bryant  v.  Biddeford,  39  Maine,  193  ;  Jones 

either  party  has  done  anything  in  execu-  t'.Andover,  18  Allen,  18  ;  Stanton  w.Metro- 

tion   of  the  contract,  it  is  competent  for  politan  Railway  Co.  14  Allen,  485  ;  Hall  v. 

him,  upon  another  day,  to  demand  of  the  Corcoran,  107  Mass.  253.    It  has  been  held 

other  party  a  return  of  the  thing  delivered,  that  the  owner  of  a  horse,  who  knowingly 

(o)  See  ante,  588,  and  note  (/^j. 
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13  Eliz.  ^.  20. 


7.  Illegal  Charges  on  Benefices. 

It  is  enacted  by  the  statute  13  Eliz.  c.  20,  —  which  was  repealed 
by  the   43  Geo.  3,  c.   84,  but  revived,  as  regards  this 
provision,  by   the   57   Geo.   3,  c.  99,  (6)  —  "that  all 

lets  him  on  the  Lord's  day,  to  be  driven  to  ing,  or  buying  any  goods,  wares,  and  mer- 
a  particular  plac^,  but  not  for  any  purpose  chandise ;  "  and  the  ordinance  of  the  city 
of  necessity  or  charity,  cannot  maintain 
an  action  against  the  hirer  for  an  injury 
done  to  the  horse  by  his  immoderate  driv- 


ing, in  consequence  of  which  the  horse 
afterwards  dies ;  although  the  injury  is 
occasioned  in  going  to  a  different  place, 
and  beyond  the  limits  specified  in  the  con- 
tract. Gregg  u.  Wyman,  4  Cush.  322. 
And  the  correctness  of  this  decision  was 
maintained  in  Whelden  v.  Chappel,  8  R. 
I.  230  ;  but  denied  in  Woodman  v.  Hub- 
bard, 25  N.  H.  67  ;  and  in  Morton  v.  Glos- 
ter,  46  Maine,  420  ;  and  the  decision  was 
directly  overruled  in  Hall  v.  Corcoran,  107 
Mass.  251.  See  Way  v.  Foster,  1  Allen, 
408.  An  action  cannot  be  maintained  for 
a  deceit  practised  in  the  exchange  of  horses 
on  the  Lord's  day.  Nor  for  a  false  war- 
ranty made  on  that  day.  See  Robeson  v. 
French,  12  Met.  24 ;  Hulet  v.  Stratton^  5 
Cush.  539  ;  Bradley  v.  Roa,  14  Allen,  20. 
Nor  on  a  bond  executed  and  delivered  on 
that  day.  Pattee  u.  Greely,  13  Met.  284. 
And  it  has  more  recently  been  held  in 
Massachusetts,  that  contracts  made  in  vio- 
lation of  the  Lord's  day  are  absolutely 
void,  so  that  no  ratification  will  make 
them  binding.  Day  v.  McAllister,  15 
Gray,  433 ;  Ladd  v.  Rogers,  1 1  Allen, 
209  ;  Bradley  v.  Rea,  14  Allen,  20  ;  Haz- 
ard V.  Day,  14  Allen,  487.  In  Alabama, 
where  a  horse  is  sold  on  Sunday,  and  a 
note  taken  for  the  purchase-money  on  the 
same  day,  both  the  sale  and  note  are  void, 
and  the  property  in  the  horse  remains  in 
the  vendor.  Dodson  o.  Harris,  10  Ala. 
566.  See  Butler  v.  Lee,  1 1  Ala.  885  ;  Salt- 
marsh  V.  Tuthill,  13  Ala.  390.  So  in 
Michigan  :  Adams  v.  Hamell,  2  Douglass, 
73.  So  in  Maine  :  Towle  v.  Larrabee,  26 
Maine,  464 ;  ante,  588,  n.  {/').  In  Ohio,  the 
prohibition  of  "  common  labor  "  embraces 
the  business  of  "  trading,  bartering,  sell- 


of  Cincinnati,  prohibiting  such  "  trad- 
ing," &c.,  on  Sunday,  is  void  as  to  those 
who  conscientiously  do  observe  the  seventh 
day  of  the  week  as  the  Sabbath.  Cincin- 
nati u.  Rice,  15  Ohio,  225.  But  see 
Specht  ii.  Commonwealth,  8  Barr,  312. 
In  Indiana,  a  replevin  bond,  executed  on 
Sunday,  is  void,  its  execution  being  in  vio- 
lation of  the  statute,  which  prohibits  com- 
mon labor  on  that  day.  Link  v.  Clem- 
mens,  7  Blackf.  479.  And  for  this  reason, 
where  goods  were  replevied  on  Saturday, 
and  the  statute  required  the  replevin  bond 
to  be  executed  within  twenty-four  hours 
after  the  replevin,  it  was  held  that  Sunday 
should  not  bo  counted.  lb.  In  New  York 
it  was  held  that  a  transfer  of  personal  prop- 
erty on  Sunday  was  valid,  and  the  title  to 
the  property  passed.  Boy n ton  v.  Page,  13 
Wend.  425.  See  Styles  v.  Smith,  12  Wend. 
57.  But  in  an  action  of  deceit  in  the  sale 
of  property,  where  the  sale  took  place  in 
the  State  of  Connecticut  on  the  Sabbath,  it 
was  held  that,  as  by  the  laws  of  Connect- 
icut, all  secular  business  on  the  Sabbath 
is  prohibited,  the  action  could  not  be  sus- 
tained, either  as  founded  on  the  deceit  or  on 
the  contract  of  sale.  Northrop  v.  Foot,  14 
Wend.  248.  In  order  to  avoid  a  note  made 
on  the  Lord's  day  in  Kentucky,  it  should 
appear  that  the  note  was  made  in  pursuance 
of  certain  work  done  on  that  day.  Ray 
t-.  Catlett,  12  B.  Mon.  532.  Where  a  cer- 
tain number  of  the  hours  of  the  Sabbath 
are  fixed  upon  by  law,  as  constituting,  and 
included  within  the  Lord's  day,  a  contract 
cannot  be  avoided  because  made  on  that 
day,  except  upon  proof  that  it  was  made 
within  the  prescribed  hours.  Nason  v. 
Dinsmore,  34  Maine,  391.] 

(6)  Per  Parke  J.  in  Doe  d.  Broughton 
V.  Gully,  9  B.  &  C.  344,  351  ;  Shaw  v. 
Pritchard,  10  B.  &  C.  241. 
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chargings  of  benefices  with  cure,  thereafter,  with  any  pension  or 
with  any  profit  out  of  the  same  to  be  yielded  or  taken,  other  than 
rents  to  be  reserved  upon  leases  thereafter  to  be  made,  according 
to  the  meanino-  of  that  act,  (c)  should  be  uttei'ly  void  ;  "  and  the 
intention  of  this  statute  was,  that  the  rents  reserved  on  permitted 
leases  should  be  enjoyed  by  the  incumbents  themselves,  and  not, 
by  corrupt  and  indirect  means,  be  transferred  to  other  uses.  (cZ) 

Accordingly  it  has  been  held,  that  a  composition  witli  a  clergy- 
What  trans-  man,  in  consideration  that  his  future  income  may  be 
voidunde?  received  by  a  trustee,  and,  after  providing  for  a  curate, 
this  statute,  applied  in  liquidation  of  his  debts,  is  void  under  this 
statute.  (?)  So,  a  demise  of  his  benefice  by  a  parson,  expressly  to 
secure  an  annuity,  is  void  under  this  statute.  (/)  So  where  a 
rector,  by  indenture,  demised  his  rectory  with  the  tithes,  &e.,  to  the 
defendant  for  a  certain  term,  if  he,  the  rector,  should  so  long  live, 
at  the  yearly  rent  of  9801. ;  and,  as  part  of  the  transaction,  executed 
a  second  indenture,  which  operated  as  an  equitable  assignment,  or 
valid  appropriation  of  so  much  of  the  said  rent,  as  was  necessary 
to  pay  certain  debts  due  from  the  rector  to  A.  and  B. :  it  was  held 
that  such  assignment  was  a  charge  on  the  benefice  within  the  stat- 
ute ;  and  that  the  demise  was  therefore  void.  (^)  And  so  if  a 
warrant  of  attorney,  given  to  secure  an  annuity,  refer  to  a  deed 
which  is  void  under  the  statute,  as' charging  the  benefice,  and  in- 
corporate the  terms  of  the  deed  ;  or  if  the  objection  be  in  any  other 
way  presented  to  the  notice  of  the  cnurt  upon  the  face  of  the  in- 
strument itself,  it  will  be  void,  (/i) 

But  where,  in  such  a  case,  a  warrant  of  attorney,  with  a  de- 
feasance ill  the  com)iwnform,  is  given  as  an  additional  security,  so 
that  the  instrument,  upon  the  face  of  it,  is  free  from  objection,  the 
court  will  not  interfere  to  set  it  aside.  (  i)  Nor  will  the  court  look 
beyond  the  warrant  of  attorney  for  evidence  of  the  intention  of  the 
parties,  or  read  affidavits  in  proof  of  such  intention,  (/c) 

And  the  court  has  refused  to  set  aside  a  warrant  of  attorney, 

(c)  As  to  the  power  of  incumbents  of  (g)  Walthew  i'.  Crafts,  6  Exch.  1. 

benefices  to   make   farming  leases,   see  5  {h)  Alchin  v.  Hopkins,   1  Bing.  N.  C. 

Vict.  sess.  2,  i;.  ay.  99;    and  Saltraarslie  ;;.  Hcwett,    1  A.  & 

(rf)  Per  Cur.  Walthew  v.  Crafts,  C  Exch.  E.  812. 

1,  22.  (j)  Johnson  v.  Brazier,  1  A.  &  E.  624; 

(e)  Alchin  v.  Hopkins,  1  Bing.  N.  C.  Gibbons  v.  Hooper,  2  B.  &  Ad.  734 ;  Brit- 

99.  ten  v.  Wait,  3  B.  &  Ad.  915. 

(/)    lb.     See  cases   there  cited;   and  {k)  Bendry    u.  Price,    7    Dowl.    753; 

Flight  V.  Salter,  1  B.  &  Ad.  673.  Bishop  v.  Hatch,  lb.  763. 
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given  as  a  collateral  security  by  a  clergyman  on  purchasing  an  an- 
nuity, even  although  it  referred  to  a  bond  which  had  also  been 
given  by  him  to  secure  the  annuity,  and  the  bond  contained  a  ref- 
erence to  a  deed  of  grant,  whereby  the  benefice  was  illegally 
charged ;  (Z)  the  reason  being,  that  the  reference  to  the  bond  in  the 
warrant  of  attorney,  amounted  to  no  more  than  a  description  of  the 
bond,  and  did  not  incorporate  the  terms  of  the  deed  of  grant  with 
the  warrant  of  attorney,  so  as  to  make  the  latter  operate  as  a  charge 
on  the  benefice.  But  if  the  warrant  of  attorney  expressly  authorize 
the  sequestration  of  the  living,  the  court  will  set  aside  the  warrant 
of  attorney,  as  well  as  the  judgment  and  sequestration  under  it.  (m) 
We  have  seen,  however,  (w)  that  the  grant  of  an  annuity  by  a 
clergyman,  and  his  covenant  to  pay  it,  may  be  good,  although  the 
same  deed  purports  to  create  a  charge  upon  his  benefice,  which  is 
void  under  the  statute. 

8.  Contracts  in  Consideration  of  not  opposing  a  Bankrupt's  Discharge. 

The  "  Bankruptcy  Act,  1861,"  enacts,  (o)  "  that  any  contract, 
covenant,  or  security  made  or  given  by  a  bankrupt  or  other  person, 
with,  to,  or  in  trust  for  any  creditor,  for  securing  the  payment  of 
any  money  as  a  consideration,  or  with  intent  to  persuade  the  cred- 
itor to  forbear  opposing  the  order  for  discharge,  or  to  forbear  to  peti- 
tion for  a  rehearing  of  or  to  appeal  against  the  same,  shall  be 
void ;  and  any  money  thereby  secured  or  agreed  to  be  paid  shall 
not  be  recoverable,  and  the  party  sued  on  any  such  contract  or  se- 
curity may  plead,  in  general,  that  the  cause  of  action  accrued 
pending  proceedings  in  bankruptcy,  and  may  give  this  act  and 
the  special  matter  in  evidence ;  provided  always,  that  no  such  se- 
curity, if  a  negotiable  security,  shall  be  void  as  against  a  bond  fide 
holder  thereof  for  value,  without  notice  of  the  consideration  for 
which  it  was  given."  ( jt?) 

(I)  Moore  u.  Ramsden,  7  A.  &  E.  898  ;  rupt  under  that  act,  would  have  to  be  de- 

Colebrooke  v.  Layton,  4  B.  &  Ad.  578.  cided  by  the  common  law.     As  to  this,  see 

(m)  Newland  u.  Watkin,  9  Bing.  113;  ante,  994. 
and  see  Moore  o.  Ramsden,  7  A.  &  E.        (p)  See  12  &  13  Vict.  c.  106,  s.  202. 

907.  Under  this  section  it  was  held,  that  a  se- 

(n)  Ante,  1003.  curity  given  by  a  bankrupt  to  a  creditor, 

(o)  24  &  25  Vt.  c.  134,  s.  1 66.  "  The  in  consideration  of  his  forbearing  to  op- 
Bankruptcy  Act,  1869,"  does  not  contain  pose  the  bankrupt's  last  examination,  was 
any  similar  provision.  So  that  the  va-  not  void ;  Taylor  v.  Wilson,  5  Exch.  251  ; 
lidity  of  a  contract,  made  in  consideration  and  that  the  section  did  not  apply  to  a  bill 
of  not  opposing  the  discharge  of  a  bank-  accepted  by  the  bankrupt  in  blank,  before. 
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SECTION  IV. 

Contracts  rendered  voidable  by  Mistake  or  Fraud. 

1.  Mistake. 

[In  contracts  founded  on  agreement,  whether  simple  contracts  or 
contracts  under  seal,  the  agreement,  apparently  complete  and  suf- 
ficient to  establish  the  contract,  may  be  vitiated  by  causes  influen- 
cing the  agreement,  which  under  certain  conditions  may  render  it 
void  of  legal  effect.     The  causes  which  may  thus  qualify  the  legal 
effect  of  an  apparently  valid  agreement  are  mistake,  and  fraud. 
Mistake  is  occasioned  by  the  ignorance  or  misconception  of  some 
matter,  by  reason  of  which  the  agreement  apparently 
made  is  not  the  agreement  intended  to  be   made,  or  is 
one  which  would  not  have  been  made  but  for  the  mistake  ;  and  the 
question  arises  as  to  the  effect  of  such  mistake  upon  the  operation 
of  the  agreement  in  creating  a  contract,  (a) 

The  mistake  may  be  that  of  one  party  only  ;  or  there  may  be  a 
Mistake  of  mistake  of  both  parties  respecting  the  same  matter,  and 
knoTO  tothe  thus  there  arise  two  different  conditions  of  tlie  question, 
"'  "•  which  are  governed  by  considerations  of  a  different  char- 

acter. 

The  mistake  of  one  partj^  only  is  attended  with  different  conse- 
quences accordingly  as  the  other  party  is,  or  is  not,  cognizant  of  the 
mistake. 

The  law  judges  of  an  agreement  between  two  persons  exclu- 
sively from  those  expressions  of  their  intention  which  are  commu- 
nicated between  them ;  consequently,  an  agreement  cannot  be 
affected  by  the  mistake  of  either  party  in  expressing  his  intention 
or  in  his  motives,  of  which  the  other  party  has  no  knowledge,  and 
the  party  who  has  entered  into  an  agreement  under  such  mistake  is 
bound  by  the  agreement  actually  made,  and  cannot  assert  his  mis- 
take in  avoidance  of  the  agreement. 

but  not  dated  or  drawn  until  after  the  al-  j>.  Main,  1   Scott,  127  ;  Birch   </.  Jervis,  1 

lowance  of  his  certificate.     Goldsmid  v.  C.  &  P.  379. 

Hampton,  5  C.  B.  N.  S.  94.     See,  also,  (a)  See  1  Sugden  V.  &P.  (8th  Am.  ed.) 

6  Geo.  4,  c.  16,  s.  125  ;  5  &  6  Vict.  c.  122,  5,  note  (/),  243,  and  note  (d),  and  cases 

s.  40  ;  and  Sievers  v.  Boswell,  3  M.  &  G.  cited. 

524 ;  Hankey  v.  Cobb,  12  Q.  B.  490 ;  Rose 
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[The  defendant  sold  to  the  plaintiff  a  hundred  chests  of  tea  out 
of  a  specific  cargo,  to  be  equal  to  a  sample  shown  at  the  time  of 
the  sale,  which  the  defendant  then  believed  to  be  a  sample  of  the 
cargo,  but  which  was  not  in  fact  a  sample  of  that  cargo,  but  of  a 
different  tea ;  it  was  held,  that  the  defendant  had  not  the  right  of 
avoiding  the  contract  by  giving  notice  to  the  plaintiff  of  the  mis- 
take respecting  the  sample ;  and  in  an  action  for  not  delivering  the 
tea,  a  plea  on  equitable  grounds,  to  the  efi'ect  that  he  had  given  no- 
tice of  the  mistake,  and  of  his  intention  to  treat  the  contract  as  void 
on  account  of  the  mistake,  was  held  a  bad  plea.  (6) 

At  a  sale  by  auction  a  lot  was  knocked  down  to  the  defendant 
at  the  price  of  eighty-eight  guineas,  and  delivered  to  him  immedi- 
ately ;  shortly  after  receiving  the  articles,  he  stated  that  he  sup- 
posed the  bidding  had  been  forty-eight  guineas,  and  refused  to  ac- 
cept them ;  it  was  held  that  he  might  set  up  this  mistake  in  order 
to  show  that  his  acceptance  of  the  goods  was  not  such  an  acceptance 
of  the  ownership  as  was  required  by  the  statute  of  frauds  in  order 
to  charge  him  with  the  contract  without  a  memorandum  in  Avrit- 
ing.  (e)  In  this  case,  it  will  be  observed,  the  question  was  whether 
parol  evidence  of  the  contract  was  admissible,  and  not  whether  a 
mistake  of  one  party  only  could  be  asserted  for  the  purpose  of  escap- 
ing from  a  contract  made  by  him.  If  the  contract  could  have  been 
proved,  the  defendant,  it  is  submitted,  would  have  been  held  bound 
by  the  bidding  which  he  had  in  fact  made. 

Upon  this  principle,  in  the  case  of  a  written  agreement,  it  is  not 
competent  for  either  of  the  parties  to  avoid  its  effect  by  merely 
showing  that  he  understood  the  terms  in  a  different  sense  from 
that  which  they  bear  in  their  grammatical  construction  and  legal 
effect,  (c?) 

Where  a  party  is  mistaken  in  his  motive  for  entering  into  a  con- 
tract, or  in  his  expectations  respecting  it,  such  mistake 

1  ry.  1  i-i-  r    J  Tn  Mistake  m 

does  not  afreet  the  validity  of  the  contract.     If  a  person   motive  of 
purchases  a  specific  article,  believing  that  it  will  answer 
a  particular  purpose  to  which  he  intends  to  put  it,  and  it  fails  to  do 
so,  he  is  not  the  less,  on  that  account,  bound  to  pay  for  it.  (e)     A 

(6)   Scott  V.  Littledale,  8  B.  &  B.  815  ;  (e)  Chanter  u.  Hopkins,  4  M.  &  W.  399  ; 

27  L.  J.  Q.  B.  201.  Ollivant  v.   Bayley,  5   Q.  B.  288;  Mild- 

(c)  Phillips  u.  BIstolli,  2  B.   &  C.  511.  may  v.  Hungerford,  2  Ver.  243;  Prideau 

{d}  See  Hotson  o.  Browne,  9  C.  B.  N.  v.  Bunnctt,  C.  B.  N.  S.  613. 

S.  442;    30   L.  J.  C.   P.  106;  Powell  v. 

Smith,  L.  R.  14  Eq.  85. 
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[person  executed  a  deed  in  the  belief  that  another  person  would  also 
execute  it,  but  did  not  deliver  it  as  an  escrow  conditional  upon  such 
execution,  and  was  not  betrayed  into  executing  it  by  any  fraud  or 
misrepresentation ;  he  was  held  bound  by  the  deed,  although  the 
person  expected  by  him  to  execute  failed  to  do  so.  (/)  A  person 
being  desirous  of  becoming  a  freeholder  of  Essex,  conti-acted  to  pur- 
chase a  house  on  the  north  side  of  the  ri^-er  Thames,  which  he  sup- 
posed to  be  in  that  county,  but  which  proved  to  be  in  Kent ;  the 
contract  was  held  binding,  and  he  was  compelled  in  equity  to  com- 
plete the  purchase.  (^) 

A  court  of  equity  will  in  some  cases  refuse  to  grant  a  plaintiff 
Specific  per-  *''^®  peculiar  remedy  of  specific  performance  of  a  contract 
formance  re-   which  tlie  defendant  has  entered  into  under  a  mistake, 

fused  on 

ground  of        although   the  plaintiff  was  not  privy  to  the  mistake  or 

mistake.  .,.,,..  ...  „  .  .,, 

nnplicated  in  its  ongin  ;  but  a  court  of  equity  will  not 
rectify  or  rescind  a  contract  merely  on  the  ground  of  a  mistake  of 
one  of  the  parties  in  making  it.  (A)  Tims,  specific  performance 
was  refused  in  the  following  instances  :  against  the  purchaser  of  a 
lot  at  an  auction,  who  had  by  mistake  bid  for  and  bought  a  differ- 
ent lot  than  that  which  he  had  intended ;  (^')  against  a  vendor 
who  had  reserved  a  bidding  for  the  protection  of  the  estate,  but  his 
agent  by  mistake  omitted  to  bid,  and  the  estate  was  knocked  down 
at  a  smaller  price  than  he  intended  ;  (y)  against  a  vendor,  where 
before  the  sale  by  auction  the  printed  particulars  and  conditions  of 
sale  had  been  altered  in  writing  in  a  material  point,  of  wjiich  the 
purchaser  was   not  aware,  and  the   auctioneer  by  mistake  signed 

(/)  Cumberk'ge  v.  Lawson,  1  C.  B.  N.  3  Mason,  10  ;  Green  c.  Morris,  1  Beasley 

S.  709  ;  26  L.  J.  C.  P.  120.  (N.  J.),   170  ;    Durant  f.  Bacot,  13  N.  J. 

ig)  Shirley  «.  Davis,  cited  6  Ves.  678;  Ch.    201;    Sliay    ...   Pettes,  35   111.  360; 

7  Ves.  270 ;  but  see  1  Bro.  C.  C,  440  (2).  Brown  v.  Lamphear,  35  Vt.  252 ;  Smith  v. 

"But   this,"   says   Sir    Edward   Sugden,  Mackin,  4  Lansing  (N.  Y.),  41  ;  Nevias  k. 

"  would  not  now  be  followed."     1  Sugden  Dunlap,  33  N.  Y.  676. 

V.  &P.  (8th  Am.  ed.)  330.     See  Maycn-  {i)  Malins  u.  Freeman,  2  Keen,  25;  1 

nis  V.  Fallon,  2  Mol.  588,  589.  Sugden  V.  &  P.  (8th  Am.  ed.)  215,  314  ; 

[h)  Alvanley  u.  Kinnnird,  2  Mac.  &  G.  James  v.  State  Bank,  17  Ala.  69 ;  Spurrf. 

1  ;  Sells  V.  Sells,  1   Drew.  &  Sm.  42;  29  Benedict,  99  ;  Greene  ?■.  Bateman,  2  Wood. 

L.  J.  C.  500  ;    Swaisland   «.  Dearsley,  29  &  M.  359  ;  WuesthoiT  v.  Seymour,  7  C.  E. 

Bcav.  430;  30  L.  J.  C.  652 ;  1  Sugden  V.  Green   (N.   J.),    66;    Gilroy   .,■.   Alls,   22 

&P.  (8th  Am.  ed.)  160,  note  (r),  and  cases  Iowa,  174  ;  Kyle  v.  Kavanagh,  103  Mass. 

cited;    Sawyer  o.   Hovey,  3  Allen,   331;  356;    Western  R.   R.  Corp.   o.  Babcock, 

Cauedy  <,•.  Marcy,  13  Gray,  373  ;  Stock-  6  Met.  346. 

bridge  Iron  Co.  v.  Hudson  River  Iron  Co.  {j)  Mason  v.  Armitage,  13  Ves.  25. 
102  Mass.  48  ;  Andrews  v.  Essex  Ins.  Co. 
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[the  contract  on  a  copy  of  the  particulars  which  had  not  been  al- 
tered ;  (Jc)  against  the  vendor  of  an  estate  who  had  contracted  to 
sell  under  the  mistaken  notion  that  he  was  the  owner  of  the  fee, 
but  who  had  only  a  limited  estate  ;  (l)  against  a  vendor  who  had 
agreed  by  mistake  to  sell  the  whole  of  an  estate,  of  which  he  was 
entitled  only  to  a  part ;  (to)  against  a  landlord  who  had  agreed  to 
let  a  farm,  a  particular  portion  of  which  he  had  not  intended  to  in- 
clude in  the  lease  ;  (ri)  against  a  landlord  who  had  signed  an  agree- 
ment for  a  lease  in  which  he  had  omitted  by  mistake  to  specify  that 
he  required  a  premium  of  500?.  for  the  lease,  (o) 

Where  the  mistake  of  the  one  party  is  known  to  the  other  at  the 
time   of  making  the   contract,  the  fact  that  the    latter   Mistake  of 
knows  of  the  mistake,  may  have  an  important  effect  upon   tnown'^to 
the  validity  of  the  contract.  "»«  °«i«r- 

If  he  has  himself  by  misrepresentation  caused  the  mistake  for 
the  purpose  of  obtaining  the  contract,  his  conduct  may  amount  to 
fraud,  which  is  the  subject  of  separate  consideration. 

If  he  knows  of  the  mistake  of  the  other  party  but  is  not  respon- 
sible for  causing  it,  and  in  making  the  agreement  is  merely  silent 
respecting  it,  the  question  seems  to  depend  upon  the  nature  of  the 
mistake. 

If  the  mistake  is  in  the  expression  of  the  agreement,  it  would 
seem  that  he  could  not  hold  the  other  party  to  an  expression  of  in- 
tention which  he  knew  to  be  not  in  accordance  with  his  real  inten- 
tion, and,  in  equity  at  least,  the  agreement  would  be  held  to  be 
void.  (J)) 

If  the  mistake  is  not  in  the  agreement  itself,  but  in  some  fact 
materially  inducing  the  agreement,  the  question  seems  to  depend 
upon  the  nature  of  the  contract.  In  contracts  relating  to  certain 
matters  the  one  party  is  bound  to  inform  the  other  party  of  all  he 
knows  concerning  the  matter  of  the  contract  50  as  to  prevent  all 
mistake  or  misapprehension  in  the  latter  party;  thus,  in  contracts 
of  insurance  it  is  a  condition  of  the  contract  that  the  insured  should 

(Jc)  Manser  v.  Back,  6  Hare,  443  ;  and  (m)  Wheatley  v.  Slade,  4  Sim.  126. 

see  Swaisland  ti.  Dearsley,  29  Beav.  430;  (n)  Marquis  Townshend  t>.  Stangroom, 

30  L.  J.  C.  652.  6  Ves.  328. 

{t)  Howell  y.  George,  1  Madd.  1  ;  and  (0)  Wood  v.  Scarth,  2  K.  &  J.  33. 

see  Hooda.  Oglander,  34  Beav.  513,519;  {p)  See  Garrard  v.  Frankel,  30  Beav. 

34  L.  J.  C.  528,  529.  445  ;  31  L.  J.  C.  604. 
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[inform  the  insurer  of  every  circumstance  material  to  the  risk  in- 
sured against,  and  the  concealment  by  the  insured  of  any  such  cir- 
cumstance, however  innocent,  avoids  the  contract.  But  unless  the 
nature  of  the  contract  imports  such  a  condition,  the  mere  knowl- 
edge in  the  one  party  of  a  mistake  in  the  otJier  party,  without 
fraud,  seems,  in  general,  to  constitute  no  sufficient  ground  in  law 
for  avoiding  their  agreement,  (^q) 

Both  parties  may  be  involved  in  a  mistake  respecting  the  same 
matter.     Such  mistake  may  occur  in  the  expression  of 

Mistake  .  ''  ...  J. 

common  to      their  agreement,  or  m  some  matter  mducmg  then'  agree- 
par  les.    j^^gj^^^  ^j,  jj^  some  matter  to  which  the  agreement  is  to 

be  applied  ;  which  cases  require  separate  consideration. 

A  mistake  may  be  made  by  both  parties  in  expressing  their 
^P  ,  ,  agreement,  where  Jthe  parties,  having  agreed  upon  cer- 
both  parties     tain    terms,  further   agree    to  reduce  those    terms  into 

in  express-  .   .  i  i        i  i    i  i  •  i 

ing  the  writmg,  and  to  be   bound  by  the  written  document  as 

agreemen  .  containing  the  terms  of  their  agreement,  but  an  error  is 
made  in  reducing  the  terms  into  writing,  so  that  the  writing  agreed 
upon  as  conclusive  between  them  does  not  contain  the  agreement 
intended  to  be  made.  The  rule  of  law  here  applies  that  the  agree- 
ment in  writing  cannot  be  varied  by  external  evidence  ;  conse- 
quently, the  parties  are  bound  in  law  by  the  written  document 
which  they  have  accepted  as  their  agreement,  (r) 

The  plaintiff  made  a  wi-itten  agreement  with  the  defendant  to 
do  work  for  him  in  certain  houses  "  in  South  Street  and  Southamp- 
ton Street,"  and  brought  an  action  upon  the  agreement,  stating  it 
in  the  declaration  according  to  its  terms  ;  under  the  plea  of  non 
assumpsit  it  was  held  that  the  plaintiff  was  entitled  to  the  verdict 
on  proof  of  the  written  agreement,  and  that  evidence  was  not  ad- 
missible on  the  part  of  the  defendant  to  show  that  the  word  "  and" 
was  inserted  by  mistake,  and  that  the  agreement  really  intended  to 
be  made  was  for  work  in  houses  "  in  South  Street,  Southampton 
Street."  (.s)     A  policy  of  insurance  was  made  on  the  profits  of  a 

(g)  See  Carter  u.Boehm,  3  Burr.  1905;  The  Elysville  Co.  v.  The  Okisko  Co.   1 

Smith  „.  Hughes,  L.  E.   6   Q.  B.  597  ;    1  Md.  Ch.  392  ;  Knight  i;.  Bunn,  7  Ired.  Eq. 

Sugden  V.  &  P.  (8th  Am.  ed.)  2.  77 ;  Toomer  v.  Lucas,  13  Grattan,  705. 

(r)  1   Sugden  V.    &  P.  (8th  Am.  ed.)  (s)  Hitchin  a.  Groom,  5  C.  B.  515;  1 

158, 161,  and  note  (a),  and  cases  cited,  165;  Sugden  V.  &  P.  (8th  Am.  ed.)  161,  note 

Martin  v.  Pycroftt,  2  De  G.,  M.  &  G.  785  ;  (a). 
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[cargo  to  be  carried  by  a  particular  ship  "  beginn'ng  the  adventure 
from  the  loading  on  board  the  ship  ; "  the  plaintiff  was  not  per- 
mitted to  vary  the  terms  of  the  policy  by  a  correspondence,  show- 
ing that  the  contract  was  intended  to  include  an  insurance  against 
the  profits  being  lost  by  reason  of  a  loss  of  the  ship  during  her 
voyage  to  the  port  of  loading,  although  the  premium  was  at  a 
higher  rate  than  would  have  been  charged  for  an  insurance  not 
covering  such  risk,  (t) 

Where  the  mistake  in  a  written  agreement  is  so  obvious  on  the 
face  of  it  as  to  leave  no  doubt  of  the  intention  of  the  parties  with- 
out the  assistance  of  external  evidence,  the  contract  is  construed 
according  to  the  obvious  intention  of  the  parties.  Accordingly, 
where  it  was  manifest  on  the  face  of  an  instrument  tliat  one  name 
had  been  written  by  mistake  for  another,  the  court  read  the  instru- 
ment with  the  mistake  corrected,  (m)  So,  where  in  a  bond  the 
condition  was  written  that  it  should  be  void  if  the  obligor  did  "  not" 
pay  a  sum  of  money,  the  court  recognized  the  "not"  as  inserted 
by  mistake,  and  read  the  bond  without  it.  (i;) 

A  bond  stated  that  the  obligor  became  bound  in  7700,  without 
adding  any  denomination,  but  the  condition  showed  that  the  bond 
was  given  to  secure  the  payment  of  certain  sums  of  money,  reck- 
oned in  pounds  sterling,  in  manner  therein  mentioned ;  the  court 
held  that  the  intention  sufficiently  appeared  from  the  whole  bond, 
that  the  obligor  should  become  bound  in  7700  pounds  sterling,  and 
that  the  word  "  pounds  "  might  be  supplied,  (w)  So  the  word 
"  month  "  in  a  written  agreement,  which  primd  facie  means  lunar 
month,  has  been  construed  by  the  context  as  meaning  calendar 
month,  (x) 

A  bill  of  exchange  was  headed  with  the  figures  £245  and  was 
drawn  upon  a  stamp  sufficient  for  that  amount,  but  was  expressed 
in  words  in  the  body  of  the  bill  to  be  drawn  for  two  liundred 
pounds ;  it  was  held  to  be  a  bill  for  £200,  and  evidence  was  not 
admitted  to  show  that  it  was  intended  to  be  for  £245,  and  that  the 
words  "  and  forty-five  "  were  omitted  by  mistake.  (?/)  An  agree- 
ment dated  24  October  referred  to  a  bill  of  exchange  "  payable  at 

(t)  Halhead  v.  Young,  6  E.  &  B.  312  ;  {w)  Coles  v.  Hulme,  8  B.  &  C.  568. 

25  L.  J.  Q.  B.  290.  (x)  Lang  v.  Gale,  1  M.  &  S.  Ill  ;  K. 

(«)  Wilson  V.  Wilson,  23  L.  J.  C.  697.  o.  Chawton,  1  Q.  B.  247. 

(u)  Case  cited  by  Lord  St.  Leonards,  23  (y)  Saunderson  v.  Piper,  5  Bing.  N.  C. 

L.  J.  C.  697,  703.  425. 
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[three  months  from  this  date,"  and  it  appeared  there  was  a  bill  of 
excliange  dated  25  October  and  agreeing  in  all  other  respects  with 
the  description  of  the  bill  referred  to  in  the  agreement;  it  was  held 
that  the  bill  was  sufficiently  identified  in  the  agreement.  (2) 

Where  the  parties  themselves  subsequently  alter  the  agreement 
so  as  to  make  it  conform  with  their  original  intention,  extrinsic  evi- 
dence is  admissible  to  explain  the  alteration  and  to  show  that  the 
agreement  as  originally  framed  did  not  accord  with  the  real  agree- 
ment. 

The  strict  rule  of  law  is  largely  tempered  by  the  doctrines  and 
P  ,  J  practice  of  the  courts  of  equity ;  for  a  court  of  equity 
equity  as  to    will  uot  enforce  a  contract  which  has  been  drawn  up  by 

agreements  ...  .  „..,,  i 

containing  a  mistake  m  terms  not  m  conformity  with  the  real  agree- 
ment of  the  parties  ;  and  will  in  some  cases  reform  or 
set  aside  the  mistaken  agreement. 

The  defence  that  the  contract  sought  to  be  enforced  is  not  in 
conformity  with  the  real  agreement,  but  has  been  drawn  up  incor- 
rectly by  mistake,  may  be  set  up  in  answer  to  a  bill  for  specific  per- 
formance, (a)  In  such  case,  if  the  plaintiff  will  not  accept  spe- 
cific performance  with  the  variation  in  the  agreement  set  up  and 
proved  by  the  defendant,  his  bill  is  dismissed ;  but  if  he  is  willing 
to  adopt  the  variation,  he  may  have  a  decree  ;  (6)  and  specific  per- 
formance of  the  agreement  with  the  variations  proved,  may  be  de- 
creed at  the  instance  of  the  defendant  without  a  cross-bill,  (c) 

Upon  sufficient  proof  of  the  mistake  and  of  the  agreement  really 
made,  a  court  of  equity  exercises  a  jurisdiction  to  rectify  the  con- 
tract, and  to  enforce  it  in  its  corrected  state,  (^d)  In  the  exercise 
of  this  jurisdiction  a  court  of  equity  necessarily  receives  evidence 

(:)   Wayv.  Hearne,  13  C.  B.  N.  S.  292;  199;     Best  t.  Stow,  2    Sandf.    Ch.  298; 

.■!2  L.  J.  C.  P.  34.  Catlicart    v.    Robinson,    5    Peters,   262  ; 

(a)  Joynes  u.  Statham,  3  Atk.  388;  Bradbury  ».  White,  4  Greenl.  391 ;  Lucas 
Garrard  v.  Grinling,  2  Swanst.  244  ;  Lord  v.  Mitchell,  3  A.  K.  Marsh.  246  ;  Brooks 
Gordon  u.  Marquis  of  Hertford,  2  Madd.  v.  Wheelock,  11  Pick.  439. 

106  ;  1  Sugden  V.  &  P.  (8th  Am.  ed.)  160,  (c)  Pife  v.  Clayton,  13  Ves.  546;  1  Sug- 

161.  den  V.  &  P.  (8th  Am.  ed.)  232,  and  note 

(b)  Clark  w.  Grant,  14  Ves.  519;  Rams-  (t) ;  1  Dan.  Ch.  Pr.  (4th  Am.  ed.),  385; 
bottom  V.  Gosden,  1  V.  &   B.  165  ;  Lon-  Oliver  v.  Palmer,  11  Gill  &  J.  426. 

don   &  Birmingham   Ry.   Co.  t.  "Winter,  (d)  See  Henklez\  Royal  Exchange  Ass. 

Cr.  &  Ph.  57 ;  Martin  v.  Pycroft,  2  De  G.,  Co.   1  Ves.   sen.  317  ;    isaker  „.  Paine,  1 

M.  &  G.  785  (Am.  ed.),  note  (3),  22  L.  .7.  Ves.   sen.  456 ;  Motteux   v.  London  Ass. 

C.  94  ;  1    Sugden  V.  &  P.  (8th  Am.  ed.)  Co.  1  Atk.  545  ;  1  Sugden   V.  &  P.  (8th 

160,  161  ;  Miller  y.  Chetwood,  1  Green  Cli.  Am.  ed.)  160,  note  (>■). 
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[of  the  real  agreement  in  variation  of  the  terms  of  the  written 
agreement,  (e) 

"  In  the  ordinary  case  of  rectifying  mistakes  in  an  -instrument 
where  it  is  songht  to  alter  the  instrument  in  any  prescribed  or  def- 
inite mode,  the  mistake  must  be  the  concurrent  mistake  of  all  the 
parties.  (/)  In  such  cases  it  is  necessary  to  prove  not  only  that 
there  has  been  a  mistake  in  what  has  been  done,  but  also  what  was 
intended  to  be  done,  in  order  that  the  instrument  may  be  set  right 
according  to  what  was  really  so  intended  ;  for  in  such  a  case,  if  the 
parties  took  different  views  of  what  was  intended,  there  would  be 
no  contract  between  them  which  could  be  carried  into  effect  by  rec- 
tifying the  instrument."  (^) 

Where  a  document  has  been  signed  as  an  agreement  in  a  com- 
mdn  mistake  as  to  its  contents,  and  it  appears  that  no  real  agree- 
ment was  come  to  between  the  parties  according  to  which  it  might 
be  rectified,  the  court  will  set  it  aside.  (K)  An  agreement  for  a 
lease  was  drawn  up  and  signed,  stating  two  different  sums  for  the 
rent  in  different  parts  of  the  agreement,  the  larger  sum  being  that 
previously  settled  and  intended  to  be  inserted  ;  afterwards  the  lease 
was  drawn  up  as  agreed  ;  but  stated  the  smaller  sum  as  the  rent, 
and  was  executed  by  the  lessor  in  ignorance  of  the  mistake,  and  by 
the  lessee  with  knowledge  of  it ;  it  was  held  that  the  lease  could 
not  be  rectified  against  the  lessee,  because  the  agreement  for  the 
lease  contained  contradictory  statements,  as  to  the  amount  of  the 
rent,  but  that  the  lessee  should  have  an  option  to  take  a  corrected 
lease,  or  to  give  up  the  one  executed,  paying  for  the  use  and  (Jfc- 
cupation  of  the  premises  up  to  that  time  at  the  higher  rent,  (i) 

Where  the  contract  is  within  the  statute  of  frauds,  the  real 
agreement  cannot,  in  general,  be  proved  without  satisfying  the  re- 
quirements of  that  statute  ;  (/)  but  it  has  been  held  to  be  no  ob- 
jection to  a  claim  for  specific  performance  of  a  written  contract, 

(e)  Bally.  Storie,  1  Sim.  &Stu.210,  219.  (i)  Garrard  u.  Frankel,  30  Beav.  445; 

(/)  1    Sugden  V.  &  P.  (8th  Am.  ed.)  31  L.  J.  C.  604. 

160,  n.  (r);  ante,  1024,  and  cases  cited  in  {j)  See  Att.  Gen.  v.  Sitwell,  1  You.  & 

note  (A).  Coll.   Ex.   559,  583  ;  Rieh   u.  Jackson,  4 

(g)  Per  Turner  L.  J.  Bentley  v.  Mackay,  Bro.  C.  C.  514  ;  6  Ves.  334  (37);  WooUam 

31  L.  J.  C.  697,  709  ;  per  Romilly  M.  R.  v.  Heam,  7  Ves.  211 ;  1   Sugden  V.  &  P. 

Murray  W.Parker,  19  Beav.  305,  308.  (Sth   Am.   ed.)    160,   note  (r) ;    Glass   >;. 

(A)  lb.;  Calverley  v.  "Williams,  1  Ves.  Hulbert,  102  Mass.  24;  Moale  w.  Buchan- 

jun.  210  ;  Price  u.  Ley,  32  L.  J.  0.  530  ;  an,  11  Gill  &  J.  314  ;  Smith  u.  Machin,  4 

Fowler  v.  Scottish  Life  Ass.  Co.  28  L,  J.  Lansing,  41,  45,  46 ;  Fisher  v.  Deibert,  54 

C.  225.  Penn.  St.  460. 

VOL.  II.  16 
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[that  a  provision  was  verbally  agreed  to  which  was  not  inserted  in 
the  writing,  if  the  plaintiff  will  consent  to  the  performance  of  the 
omitted  term.  (Z;) 

Where  the  agreement  is  induced  by  a  mistake  common  to  both 
,,.  ,  ,      ,      parties,  without  which  mistake  the  agreement  would  not 

Mistake  of        '  .  .       ° 

both  parties  have  been  made,  the  question  arises  whether  the  agree- 
in  matter  in-  .  ,  i-  •         ii  ^ 

ducing  tlie  ment  IS  made  absolutely,  or  only  conditionally  upon  and 
agreemen  .  ^_^j^j^  reference  to  the  state  of  circumstances  supposed  by 
mistake,  so  that  upon  the  real  state  of  circumstances  the  agreement 
is  inoperative  and  void. 

A  contract  was  made  for  the  sale  of  a  cargo,  then  supposed  to 
be  on  board  a  ship  on  its  voyage,  but  which,  unknown  to  both 
parties,  had  ceased  to  exist  at  the  time  of  the  sale  ;  it  was  held  that 
the  contract  imported  tlie  condition  that  the  cargo  was  in  existence, 
and  that,  this  not  being  the  case,  the  contract  was  void,  and  the 
vendor  could  not  recover  the  price  from  the  purchaser.  (Z)  A  con- 
tract of  sale  of  an  annuity  during  the  life  of  a  person  was  held  to 
be  conditional  upon  the  annuitant  being  alive  at  the  time  of  the 
sale ;  so  that,  he  having  previously  died,  and  the  purchase-money 
having  been  paid  in  ignorance  of  that  fact,  it  was  held  that  the  sale 
was  void,  and  that  the  purchaser  was  entitled  to  recover  back  his 
money,  (m)  A  policy  of  insurance  was  renewed  during  the  days 
of  grace  allowed  after  the  expiration  of  the  policy  by  the  payment 
and  acceptance  of  the  premium,  both  parties  being  ignorant  that 
the  life  insured  had  previously  died  during  the  days  of  grace  ;  it 
was  held  that  the  renewal,  being  conditional  upon  the  insured  be- 
ing then  alive,  was  void'(w),  and  that  the  insurer  might  recover 
back  the  premium  as  having  been  paid  under  a  mistake  of  fact,  (o) 

An  agreement  \^as  made  for  the  sale  of  a  remainder  in  fee  ex- 
pectant on  an  estate  tail,  and  an  absolute  bond  was  given  to  secure 
the  purchase-money  ;  at  the  time  of  the  sale  the  tenant  in  tail  had 

(/c)  Martin  r.  V\  croft,  2  De  G.,  M.  &  G.  son   ■/.  Gould,  20  Pick.  139,  per  Wilde  J. 

785  (Am.  ed.),  note  (.3)  ;  22  L.  J.  C.  94  ;  Rice  v.  Dwight  Manuf.   Co.  2  Gush,  80, 

and  see  Fry  on   Specific  Performance,  §  86  ;  Franklin  v.  Long,  7  Gill  &  J.  407. 

519-535.  (m)  Strickland  v.  Turner,  7  Ex.  208. 

{/)   Coutnricr  r.   ilastie,  9  Ex.  102;  5  (n)  Pritchard  i/.  Merchants' Life  Insur- 

H.  L.  C.  673  ;    25  L.  .J.  Ex.  253  ;  1   Sug-  ance  Soc.  3   C.  B.  N.  S.  622 ;  27  L.  J.  C. 

den  V.  &  P.  (8th  Am.  cd.)  247,  and  note  P.  169. 

(ci) ;  Hitchcock  /■.  Giddings,  4  Price,  135;  (o)  Per  Byles  J.  lb. 
Allen  V.  Hammond,  11  Peters,  63  ;  Thomp- 
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[suffered  a  recovery  and  destroyed  the  remainder,  of  which  both 
parties  were  ignorant ;  a  court  of  equity  held  the  agreement  void 
and  cancelled  the  bond,  upon  the  ground  that  the  parties  had  con- 
tracted upon  the  supposition  that  a  recovery  had  not  then  been  suf- 
fered, (p)  An  agreement  was  made  between  the  assignee  of  the 
tenant  for  life  of  an  estate  and  the  person  entitled  in  remainder  re- 
specting the  timber  on  the  estate,  under  the  supposition  that  the 
tenant  for  life  was  then  alive  and  entitled  to  cut  the  timber,  but  in 
fact  he  was  then  dead  ;  it  was  held  that  the  agreement  was  void 
both  in  equity  and  at  law.  (g') 

The  plaintiff  contracted  with  the  defendant  for  the  purchase  of  an 
estate,  which  was  supposed  by  both  the  parties,  and  was  described 
in  the  agreement  to  contain  21,750  acres,  but  in  fact  contained  only 
11,814 ;  it  was  held  that  the  contract  could  not  be  enforced  on 
either  side,  (r)  So,  where  a  contract  was  made  for  the  sale  of  a 
manor  described  as  embracing  a  particular  parish,  and  supposed  by 
both  parties  to  do  so,  and  it  was  subsequently  discovered  that  it  in- 
cluded waste  lands  beyond  the  parish  which  neither  party  contem- 
plated to  be  within  the  subject  of  the  purchase,  the  court  held 
that  the  contract  could  not  be  enforced  in  a  manner  to  include 
those  lands.  («)  So,  an  agreement  for  the  sale  of  shares  in  a 
company,  made  in  ignorance  that  a  petition  for  winding  up  the 
company  had  been  presented,  was  held  not  to  be  enforceable,  so  as 
to  make  the  purchaser  a  contributory,  (t) 

But  the  contract  may  be  unconditional,  although  the  parties  are 
under  a  mistake  respecting  some  matter  which  induces  the  con- 
tract. Thus,  the  defendant  by  deed  sold  and  assigned  a  ship  to  the 
plaintiff,  and  covenanted  that  he  then  had  power  to  sell  the  ship  ; 
the  plaintiff  sued  the  defendant  for  a  breach  of  this  covenant,  and 
it  appeared  that  the  ship  was  a  wreck  at  the  time  of  the  sale,  of 
which  both  parties  were  ignorant ;  the  court  held  that  the  contract 
was  absolute,  and  if  the  ship  had  ceased  to  exist  as  a  ship  at  the 
time  of  the  sale  the  covenant  was  broken,  but  if  it  then  still  ex- 
isted as  a  ship,  however  damaged,  there  was  no  breach,  as  the  cov- 
enant imported  no  obligation  with  respect  to  the  condition  of  the 
ship,  (m) 

(p)  Hitchcock  V.  Giddings,  4  Price,  135.     Col.  Ex.  620  ;  Davis  v.  Shepherd,  L.  E.  1 

In)  Cochrane  v.  Willis,  35  L.  J.  C.  36 ;     Ch.  Ap.  410. 
L  E.  1  Ch.  Ap.  58.  (s)  Baxendale  v.  Scale,  19  Beav.  601. 

(r)  Eari  of  Durham  v.  Legard,  34  L.  J.  (()  Emmerson's  case,  L.  E.  1  Ch.  Ap. 
C.  589  ;  and  see  Price  v.  North,  2  You.  &    433. 

(u)  Barr  v.  Gibson,  3  M.  &  W.  390. 
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[Upon  the  sale  of  a  specific  lease  of  premises  which  both  parties 
supposed  to  be  for  a  certain  term,  but  which  was  afterwards  discov- 
ered to  be  for  a  longer  term  and  of  greater  value,  it  was  held  that 
there  was  no  mistake  as  to  the  substance  of  the  thing  sold,  and  a 
court  of  equity  refused,  after  a  lapse  of  time,  to  give  any  relief  to 
the  vendor,  (y^ 

It  seems  that  a  common  mistake  of  a  matter  of  law  inducing  an 
Agreement  agreement  would  modify  its  effect  in  equity,  as  applied 
mistake  of  to  the  true  state  of  the  law,  upon  the  same  principle  as 
in  matterof  ^  Common  mistake  upon  a  matter  of  fact ;  and  that  a 
laiT.  court  of  equity  would  grant  relief  against  an  agreement 

made  under  such  circumstances,  (w) 

Where  an  agreement  is  capable  of  being  applied  to  different 
Mistalceof  things  Or  in  different  ways,  and  is  accepted  by  each 
as  to?he  ap-  V^^^J  '^'ith  a  different  application,  there  is  no  real  agree- 
the^affree-  nient  between  them,  and  consequently  no  contract.  It 
""'n'-  is  not  competent  to  a  party  to  an  agreement  to  assert  an 

application  of  the  agreement  inconsistent  with  the  terms  agreed 
upon  as  expressing  the  common  intention  ;  but  he  is  at  liberty  to 
show  that  it  was  understood  by  him  to  apply  in  a  manner  consis- 
tent with  its  terms,  but  different  from  the  application  accepted  by 
the  other  party. 

In  such  cases  the  agreement  is  said  to  contain  a  latent  ambicfu- 
Latent  am-  ity,  Or  One  which  appears  only  in  the  course  of  applying 
biguity.  j(._    II  j^  latent  ambiguity  is  where  it  is  sliown  that  words 

apply  equally  to  two  different  things  or  subject-matters ;  and  then 
evidence  is  admissible  to  show  which  of  them  was  the  thino-  or  sub- 
ject-matter  intended."  (x') 

What  is  called  a  patent  ambiguity,  that  is,  a  doubt  or  uncer- 
Patent  am-  tainty  appearing  in  the  terms  of  the  agreement  as  ex- 
bigmty.  pressed  by  the  parties  themselves,  cannot  be  altered  or 

explained  by  extrinsic  evidence  ;  and  if  it  is  incapable  of  a  rational 
interpretation,  the  agreement,  at  least  to  the  extent  of  the  ambicu- 
ity,  is  necessarily  void,  (y) 

{v)  Okill  u.  Whittaker,  1  De  G.  &  Sm.  Godfrey,  5  De  G.,  M.  &  G.  76  ;  23  L.  J.  C. 

83  ;  2  Phil.  338,  see  the  passages  from  the  769  ;  Story  Eq.  Jur.  §  125-138. 

Digest  cited  by  V.  C.  Knight  Bruce   in  (x)  Per  Alderson  B.  Smith  v.  Jeffryes. 

this  case.  15  M.  &  W.  561,  562  ;    iSugdenV.  &P. 

{w)  Re  Saxon  Life  Assurance  Soc.  2  J.  (8th  Am.  ed.)  169,  and  notes. 

&  H.  408  ;  32  L.  J.  C.  206  ;  and  Stone  v.  (y)  See  Coles  v.  Hulme,  8  B.  &  C.  568  ; 
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[A  contract  was  made  for  the  sale  by  the  plaintiff  to  the  defend- 
ant of  a  cargo  of  cotton  "  to  arrive  ex  Peerless  from  Bombay,"  and 
it  appeared  that  there  -were  two  ships  named  Peerless  then  sailing 
from  Bombay,  and  the  plaintiff  meant  one  and  the  defendant  meant 
the  other ;  it  was  held  that  there  was  no  contract ;  and  in  an  action 
for  not  accepting  the  cargo  of  cotton  by  the  one  ship  Peerless,  a 
plea  that  the  defendant  meant  another  ship  Peerless,  and  that  the 
plaintiff  was  not  ready  to  deliver  cotton  from  that  Peerless,  was 
held  a  good  plea,  (s) 

Upon  a  sale  of  land  by  auction  the  particulars  and  conditions  of 
sale  were  so  worded  that  it  was  doubtful  whether  the  timber  on 
certain  lots  was  included  in  the  price  of  the  lot,  or  was  to  be  valued 
separately,  the  plaintiff'  asserting  the  one  construction  and  the  de- 
fendant the  other ;  specific  performance  in  either  view  was  refused, 
upon  the  ground  that  "  if  the  one  intended  to  sell  upon  one  set  of 
terms  as  he  conceived  them,  and  the  other  intend  to  buy  according 
to  a  different  set  of  terms,  there  was  in  reality  no  agreement  be- 
tween them."  (a) 

Since  the  admission  of  pleadings  upon  equitable  grounds  in  ac- 
tions at  law  under  the  C.  L.  P.  Act,  1854,  s.  88-86,  a   Mistake  as 
mistake  in  an  agreement  may  in  some  cases  be  set  up  in    j^eadlngs  at 


an  action  at  law.  The  courts  of  law  allow  pleadings  J,n^iJ!f|3°e 
upon  equitable  grounds  only  where  by  the  judgment  at  grounds. 
law  they  can  do  complete  and  final  justice,  and  settle  all  the  equi- 
ties between  the  parties ;  and,  therefore,  having  no  jurisdiction  to 
pronounce  conditional  judgments,  or  to  impose  or  enforce  special 
terms  upon  the  parties,  they  allow  pleadings  upon  equitable  grounds 
only  where  a  court  of  equity  upon  the  same  circumstances  would 
decree  an  absolute,  unconditional,  and  perpetual  injunction  to  stay 
the  proceedings  at  law.  (&) 

Hence,  a  mistake  in  an  agreement,  of  the  kind  in  which  the 
relief  in  equity  would  be  by  reforming  the  agreement,  cannot  be 
relied  on  as  ground  for  an  equitable  pleading ;  because  the  court  of 

Alder  v.  Boyle,  4  C.  B.  635 ;  1    Sugden  endale  v.  Seale,  19  Beav.  601  ;    1   Sugden 

V.  &P.  (8(h  Am.  ed.)  169,  and  note  (()•  V.  &   P.    (8th   Am.  ed.)   314;    Spurr  v. 

{z)  Raffles  v.  Wichelhaus,   2   H.  &  C.  Benedict,  99  Mass.  463  ;  Kyle  a.  Kavan- 

906  ;  33  L.  J.  Ex.  160.  agh,  103  Mass.  356. 

(a)  Higginson  u.  Clowes,  15  Ves.  516;  (b)  See   Bullen  &  Leake  Free.  PI.   2d 

Clowes  V.  Higginson,  1  Ves.  &  Beav.  524  ;  ed.  486. 
and  see  Neap  v.  Abbott,  Coop.  333  ;  Bax- 


1034  CONTRACTS   EENDERED   VOIDABLE. 

[law  cannot  apply  the  proper  remedy,  (c)  Accordingly,  a  plea  on 
equitable  grounds  that  the  defendant  accepted  a  bill  under  a  mis- 
take as  to  the  date,  was  not  allowed  ;  (c?)  and  a  replication  on  equi- 
table grounds,  that  a  release  by  deed  was  executed  in  mistake  of  its 
legal  effect,  was  held  bad  on  demurrer,  (e) 

But  where  a  contract  containing  a  mistake  in  its  terms  has  been 
completely  executed  according  to  the  terms  intended  by  the  par- 
ties, so  that  no  object  remains  to  be  served  by  reforming  the  con- 
tract, the  mistake  may  be  relied  upon  as  matter  for  an  equitable 
pleading  in  answer  to  the  contract,  if  alleged  according  to  the  writ- 
te?!  terms.  (/)  So  also,  where  it  would  be  useless  to  reform  the 
contract  according  to  the  terms  intended  by  reason  of  lapse  of  time 
or  other  circumstances  haA'ing  rendered  a  further  performance  of  it 
impracticable,  the  mistake  may  form  an  absolute  and  conclusive 
answer  to  the  contract  in  an  equitable  pleading,  (j)') 

Wiiere  the  mistake  is  of  that  kind  that  equity  would  grant  an 
absolute  injunction,  it  affords  a  complete  answer  to  an  action  on 
the  contract,  and  is  a  sufficient  ground  for  an  equitable  pleading. 
Thus,  an  equitable  plea  to  an  action  on  a  contract  that  tlie  defend- 
ant was  intended  by  both  parties  to  sign  it  only  as  agent  in  order  to 
bind  his  principal,  and  that  he  signed  it  in  a  manner  to  make  him- 
self personally  liable  by  mistake,  was  held  to  be  a  good  plea.  (K) 
So,  a  replication  on  equitable  grounds  to  a  plea  of  a  release,  that 
the  release  was  worded  to  include  the  claim  sued  for  by  a  mistake, 
was  held  good.  («')  In  an  action  on  a  deed  of  dissolution  of  part- 
nership in  a  business,  for  a  breach  of  covenant  in  practising  the 
business  in  a  certain  district,  a  plea  upon  equitable  grounds,  that 
the  covenant  was  worded  by  mistake  and  contrary  to  the  intention 
of  the  parties  so  as  to  include  the  district  in  which  the  breach  of 
covenant  was  charged,  was  allowed,  as  showing  grounds  for  a  per- 
petual injunction  against  the  action.]  (  ■/) 

(c)  Perez  v.  Oleaga,  11  Ex.  506;  25  L.         {g)  Borrowman  u.  Rossel,  16  C.  B.  N. 
J.  Ex.  65;  Solvency   Mutual   Guarantee     S.  58;  33  L.  J.  C.  P.  HI. 

Co.  V.  Freeman,  7   H.  &  N.  17  ;  31   L.  J.         (A)  Wake  v.  Harrop,  6  H.  &  N.  768  ;  1 
Ex.  197.  H.  &  C.  202  ;    30  L.  J.  Ex.  273  ;   31   lb. 

(d)  Drain  v.  Harvey,  17  C.  B.  257  ;  25    451. 

L.  J.  C.  P.  81.  (!)  Lyall  v.  Edwards,  6  H.  &  N.  337; 

(e)  Teed  u.  Johnson,  11  Ex.   840;  25     30  L.  J.  Ex.  193. 

E.  J.  Ex.  110.  (j)  Luce  v.  Izod,  1  IT.  &  N.  245  ;  25  L. 

(/)  Steele  v.  Haddock,  10  Ex.  643  ;  Vor-    J.  Ex.  307. 
ley  V.  Barrett,  1  C.  B.  N.  S.  225;  26  L.  .J. 
C.  P.  1. 
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2.   Fraud. 

1.  Fraud  renders  a  contract  voidable  ab  initio,  both  at  law  and 
in  equity,  whetlier  such  fraud  were  committed  by  one 

^  .1  •  •  ,  ,  ,       ,       ,      Eftectof 

ot  tne  contracting  parties  upon  the  other ;  or  by  both    fraud  in  gen- 
upon  persons  not  parties  thereto  ;  for  the  law  will  not 
sanction  dishonest  views  and  practices,  by  enabling  an  individual  to 
acquire  any  right  or  interest  by  means  thereof,  (d) 

Thus,  a  man  may  avoid  a  deed  or  other  instrument,  which  he 
was  induced  to  execute  by  a  fraudulent  misrepresentation 
of  its  contents,  (e) 

And  where  the  defendant's  signature  to  a  bill  of  exchange,  was 
obtained  by  a  fraudulent  misrepresentation  that  he  was   Bills  of  ex- 
signing  a  guaranty,  and  in  the  bond  fide  belief  on  his    '^^^°^s^- 
part  that  this  was  the  fact ;  it  was  held  that  he  could  set  up  this, 
as  a  defence  to  an  action  on  the  bill  by  an  innocent  holder  for 
value.  (/) 

But  where  a  man  puts  his  name  to  a  bill  or  note,  intending  there- 
by to  become  a  party  thereto,  a  person  whose  own  title  to  the  bill 
or  note  is  defeasible  on  the  ground  of  fraud,  may  still  confer  a  title 
thereto  on  an  innocent  third  party  ;  and  such  party  may,  in  his 
turn,  confer  a  title  to  the  bill  or  note  even  on  one  who  has  notice 
of  the  original  fraud,  provided  he  was  no  party  to  such  fraud.  (^) 

(d)  See  Ferraor's  case,  3  Co.  77  ;  per  of  third  parties  acquired  througli  a  con- 
Lord  Mansfield  C.  J.  Bright  v.  Eynon,  1  tract  induced  by  fraud,  before  avoidance  of 
Burr.  390;  and  Foxcraft  v.  Devonshire,  1  the  contract,  and  without  participation  in 
Bl.  193.  See  1  Fonbl.  Tr.  Eq.  6th  ed.  122,  or  notice  of  the  fraud,  cannot  be  affected 
and  notes;  Boulton  u.  Bull,  2  Bl.  465;  by  a  subsequent  avoidance.  Wliite  w.  Gar- 
Willis  V.  Baldwin,  2  Dougl.  450;  3  V.  &  den,  10  C.  B.  919;  Kingsford  v.  Merry, 
B.  42;  Haigh  y.  I)e  la  Cour,  3  Camp.  11  Exch.  577,  579;  aiiie,  566,  and  note 
319.    [See  Duncan  t/.M'Cullough,  4  Serg.  (e).] 

&  E.  483  ;  Dingley  v.  Robinson,  5  Greenl.         (e)  Com.  Dig.  Fait  (B.  2) ;  per  Bayley 

127.     The  fraud  must  be  in  a  point  mate-  B.  Edwards  u.  Brown,  1    C.  &  Jer.  307  ; 

rial  to  the  contract,  but  it  is  immaterial  [Rawlins  v.  Wickham,  3  De  G.  &  J.  304, 

whether  it  relates  to  the  consideration,  or  and  note  (2) ;  Nicol's  case,  3  De  G.  &  J. 

the  execution  of  the  contract.     The  rule  387.] 

is  the  same  whether  the  contract  is  by        (/)  Foster  u.  Mackinnon,  L.  R.  4  C. 

parol,  or  is  under  seal ;  the  seal  makes  no  P.  704. 

difference.      Hoitt  v.  Holcomb,  23  N.  H.         (g)  Masters  v.  Ibberson,  8  C.  B.  100  ; 

535.]     When  concealment  of  a  material  18  L.  J.  C.  P.  348  ;    and  see  Marston  v. 

fact  avoids  a  release,  Bowles  (^.Steward,  Allen,  8  M.  &W.  494  ;  Barbers.  Richards, 

1  Sch.  &  Lef.  209.     [But,  although  a  con-  6  Exch.  63;  May  v.  Chapman,  16  M.  & 

tract  may  be  avoided  on  the  ground  of  W.  355,  360. 
fraud  as  between  the  parties,  still  the  rights 
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fraud. 


And  the  fraud  of  an  authorized  agent  will  render  voidable  a  con- 
Fraud  of  tract  made  by  him  for  his  principal.  (A)  But  there  ap- 
agent.  pg^^j-g  ^^    ^,q  ^  difference  between  a  misrepresentation 

made  by  an  agent,  which  is  collateral  to  the  contract,  and  one  which 
is  embodied  in  the  contract,  —  it  being  necessary,  in  the  former 
case,  to  bring  home  the  fraud  to  the  principal,  by  showing  either 
that  he  authorized  the  misrepresentation  of  his  agent,  or  that  he 
afterwards  assented  thereto  ;  (0  whilst,  in  the  latter  case,  the  fraud 
of  the  agent  will  render  the  contract  voidable  as  against  the  prin- 
cipal, without  its  being  shown  that  he  was  privy  to  it.  (A) 

But  a  court  of  equity  will  not  rescind  a  contract  on  the  ground 
When  a  con-  of  fraud,  without  the  clearest  proof  of  such  fraud  ;  nor 
rescMedfOT  unless  it  appear  that  the  contract  was  based  on  the  mis- 
representations complained  of;  (I)  nor  where  the  party 

50  N.  H.  129  ;  Brower  v.  Lewis,  19  Barb. 
574;  Kerr  F.&M.  (1st  Am.  ed.)  112, 113; 
Kibbe  v.  Hamilton  Mutual  Fire  Ins.  Co. 

11  Gray,  163;  Woodbury  J.  in  Ferson  v. 
Sanger,  1  Woodb.  &  M.  147  ;  Brooke  ^. 
Berry,  2  Gill,  83  ;  1  Sugden  V.  &  P.  (8th 
Am.  ed.)  250,  note  (?).] 

(i)  Cornfoot  v.  Fowke,  6  M.  &  W.  358, 
370;  Wright  u.  Crookes,  1  Scott  N.  R. 
685  ;  [1  Sugden  V.  &  P.  (8th  Am.  ed.)  2, 
and  note  {g),  250.] 

(k)  Cornfoot  v.  Fowke,  6  M.  &  W.  358 ; 
and  see  Watson  u.  Earl  of  Charlemont, 

12  Q.  B.  856  ;  18  L.  J.  Q.  B.  65  ;  [1  Sag- 
den  V.  &  P.  (8th  Am.  ed.)  250,  note  (?), 
and  cases  cited ;  Bartlett  v.  Salmon,  6 
Do  G.,  M.  &  G.  (Am.  ed.)  39, 40  ;  National 
Exchange  Ins.  Co.  v.  Drew,  2  Macq.  103  ; 
Attwood  V.  Small,  6  C:i.  &  Fin.  232, 
448 ;  Wheelton  v.  Hardi.sty,  8  El.  &  Bl. 
232,  260.] 

(/)  Attwood  y.  Small,  6  C.  &  F.  232 ; 
[Jennings  u.  Broughton,  6  De  G.,  M.  & 
G.  126 ;  Lowndes  u.  Lane,  2  Cox,  363  ; 
Mason  u.  Crosby,  1  Woodb.  &  M.  342  ; 
Barrett's  case,  3  De  G.,  J.  &  S.  30 ;  Vigers 
u.  Pike,  8  CI.  &  Fin.  562,  650 ;  Pulsford 
w.  Richards,  17  Beav.  87,  96;  National 
Exchange  Ins.  Co.  v.  Drew,  2  Macq.  103, 
120;  Canham  c-.  Barry,  15  C.  B.  597; 
Way  V.  Hearn,  U  C.  B.  N.  S.  774 ;  Clap- 
ham  V.  Shillito,  7  Beav.  146.  But  it  is 
not    necessary    that     the    representation 


(A)  Per  Lord  Campbell,  Wilde  v.  Gib- 
son, 1  H.  L.  C.  605,  615  ;  per  Willes  J. 
delivering  the  judgment  of  the  exchequer 
chamber,  Barwick  u.  English  Joint  Stock 
Bank,  L.  R.  2  Exch.  259,  265.  And  see 
Udell  V.  Atherton,  7  H.  &  N.  172  ;  Hern 
V.  Nichols,  1  Salk.  289;  Fitzherbert  v. 
Mather,  1  T.  R.  12 ;  Doe  v.  Martin,  4  lb. 
39  ;  Richardson  v.  McUish,  2  Bing.  243  ; 
Everett  v.  Desborough,  5  Bing.  503  ;  Bar- 
dell  V.  Spinks,  2  C.  &  K.  646 ;  Taylor  a. 
Green,  8  C.  &  P.  316  ;  [1  Sugden  V.  &  P. 
(8th  Am.  ed.]  2,  and  note  {g) ;  Bennet  v. 
Judson,  21  N.  Y.  238 ;  Fitzsimmons  <-. 
Joslyn,  21  Vt.  129,  140-142  ;  Bowers  v. 
Johnson,  10  Sm.  &  M.  169 ;  New  Bruns- 
wick &c.  Co.  V.  Conybeare,  1  De  G.,  F.  & 
J.  578  ;  S.  C.  9  H.  L.  C.  711 ;  Cakes  v. 
Turquand,  L,  R.  2  H.  L.  325;  Nicol's 
case,  3  De  G.  &  J.  387  ;  Kerr  F.  &  M.  (1st 
Am.  ed.)  111-113;  Elwell  o.  Chamber- 
lain, 31  N.  Y.  611  ;  Mundorf  v.  Wickers. 
ham,  63  Penn.  St.  87.]  Bond  of  indem- 
nity to  a  sheriff,  obtained  by  the  fraud  of 
his  officer,  is  void.  Raphael  v.  Goodman, 
8  A.  &  E.  565.  [Where  a  sale  made  by 
an  agent  is  ratified  by  his  principal,  the 
agent's  fraudulent  acts  or  representations 
made  at  the  time  of  the  sale,  bind  his 
principal.  Doggctt  v.  Emerson,  3  Story, 
700 ;  S.  C.  1  Woodb.  &  M.  195 ;  Veazie  v. 
Williams,  8  How.  (U.  S.)  134;  ante,  281, 
note  {I),  291,  and  note  (n) ;  Grant  v.  Beard, 
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seeking  relief,  is  not  able  to  put  tliosfe  against  whom  it  is  sought, 
into  the  same  situation  in  which  they  stood  when  the  contract  was 
entered  into,  (m) 

So  if  a  party,  with  knowledge  of  all  the  facts,  voluntarily  act  on 
a  contract  which  is  voidable  on  the  ground  of  fraud,  a  court  of 
equity  will  not  afterwards  rescind  it  at  his  instance,  (n)  And 
where  a  joint  stock  company  sued  a  shareholder  for  calls,  and  the 
defendant  pleaded  that  he  was  induced  to  become  a  shareholder 
by  the  fraud  of  the  plaintiffs  ;  this  plea  was  held  ill,  because  it  did 
not  show  that  the  defendant  had,  on  discovering  the  fraud,  avoided 
the  contract  by  which  he  became  shareholder,  (o) 

And  it  is  not  competent  to  the  person  who  was  guilty  of  the 
fraud,  to  avoid  the  contract  on  the  ground  thereof ;  (  »)  .„^ 
so  that,  where  a  contract  is  fraudulent,  it  may  be  valid  take  advan- 
as  between  the  parties  thereto,  although  void  in  so  far 
as  it  affects  the  rights  of  others.  Thus,  where  a  man  has  executed 
a  bill  of  sale  of  his  goods,  it  is  not  competent  to  either  of  the  parties 
thereto  to  impeach  it,  on  the  ground  that  it  was  given  to  defeat  the 
claims  of  creditors.  Qq~) 


should  have  been  the  sole  inducement  to 
the  contract.  Shaw  u.  Stine,  8  Bosw. 
157  ;  Kerr  F.  &  M.  (1st  Am.  ed.)  74,  75; 
Clarke  v.  Dickson,  6  C.  B.  N.  S.  453 ; 
Smith  V.  Kay,  7  H.  L.  750,  775  ;  Rawlins 
V.  Wickham,  3  De  G.  &  J.  304 ;  Traill  v. 
Baring,  33  L.  J.  Ch.  521,  527  ;  Reynell  v. 
Sprye,  1  De  G.,  M.  &  G.  660.] 

(m)  Per  Lord  Cranworth,  Western 
Bank  of  Scotland  u.  Addie,  L.  E.  1 
Scotch  Ap.  145,  164;  [Mixer's  case,  4 
De  G.  &  J.  586 ;  Clarke  v.  Dickson,  E.,  B. 
&  E.  148  ;  Eawlins  v.  Wickham,  3  De  G. 
&  J.  322  ;  Oakes  v.  Turquand,  L.  R.  2  H. 
L.  346  ;  Kerr  F.  &  M.  (1st  Am.  ed.)  48, 
49 ;  Seholefield  u.  Templer,  4  De  G.  &  J. 
429  ;  White  v.  Garden,  10  C.  B.  919.] 

(n)  Sfee  Ormes  v.  Beadel,  30  L.  J.  C.  1 ; 
[S.  C.  2  De  G.,  F.  &  J.  336  ;  Kerr  F.  & 
M.  (1st  Am.  ed.)  299.] 

(o)  Deposi t  Life  Assurances.  Ayscough, 
6  E.  &  B.  761 ;  and  see  Bwlch-y-Plwm 
Lead  Mining  Co.  v.  Bayncs,  L.  R.  2  Ex. 
324 ;  [Campbell  v.  Fleming,  1  Ad.  &  El. 
40 ;  Selway  v.  Fogg,  5  M.  &  W.  83 ;  Mac- 
bryde  v.  Weekes,  22  Beav.  533  ;  Vigers  v. 


Pike,  8  CI.  &  Fin.  562  ;  Clarke  v.  Dickson, 
E.,  B.  &  E.  148.] 

(jo)  Per  Lord  Tenterden,  Jones  v.  Yates, 
9  B.  &  C.  532,  538  ;  and  see  Doe  d.  Rob- 
erts ;;.  Roberts,  2  B.  &  Al.  367  ;  Phil- 
potts  V.  Philpotts,  10  C.  B.  85  ;  [White  v. 
Hunter,  23  N.  H.  128  ;  Taylor  v.  Weld,  5 
Mass.  116;  Ayers  u.  Hewett,  19  Maine, 
281.  But  when  it  is  material  for  a  party 
to  a  suit  to  show,  that  a  contract  between 
himself  and  the  other  party  has  been  an- 
nulled, he  is  not  estopped  to  do  so,  though 
in  proving  it  he  is  obliged  to  show  that 
the  contract  was  abrogated  in  consequence 
of  his  own  fraudulent  act.  A  party  in 
such  a  case  is  not  estopped  to  prove  a  just 
defence,  because  his  evidence  tends  to  show 
him  guilty  of  a  fraud  in  relation  to  a  mat- 
ter on  which  his  defence  does  not  rest. 
Woods  V.  Kirk,  28  N.  H.  324.] 

{q)  Bessy  v.  Windham,  6  Q.  ^B.  166 
and  see  Deady  v.  Harrison,  1  Stark.  60 ; 
Robinson  v.  M'Donnell,  2  B.  &  Aid.  134 ; 
Hawes  v.  Leader,  Cro.  Jac.  270;  Yelv. 
196.  [A  fraudulent  conveyance  to  defeat 
creditors  is  good  as  between  the  parties 
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So  the  obligor  of  a  bond  cannot,  at  law,  defend  an  action  thereon, 
on  the  ground  that  the  obligee  has  been  guilty  of  a  fraud  on  a  per- 
son not  a  party  thereto  ;  although  such  fraud  might  avoid  the  bond 
in  equity,  or  render  the  obligee  a  trustee  for  the  party  defraud- 
ed, (r) 

But  where  one  only  of  the  parties  to  a  contract  has  been  guilty  of 
.    .     ,  fraud,  such  fraud  mav,  in  some  cases,  be  taken  advan- 

Action  for  ... 

deceit  will  tage  of,  as  against  him,  by  a  person  wlio  was  no  party 
ivelyof  con-  to  the  contract.  Thus,  where  the  defendant  sold  a  gun 
to  the  plaintiffs  father, /or  the  use  of  himself  and  his 
sons,  and  fraudulently  warranted  the  gun  ;  and  one  of  the  sons, 
the  plaintiff,  confiding  in  the  warranty,  used  the  gun,  whereupon 
it  burst  and  injured  him  ;  it  was  held,  that  the  plaintiflF  might  sue 
the  defendant  for  the  deceit,  (s) 

So,  wliere  the  declaration  alleged,  that  the  defendant  and  certain 
others  had  formed  a  company  ;  that  the  defendant,  being  a  promoter 
and  managing  director  thereof,  intending  to  defraud  the  public, 
fraudulently  caused  it  to  be  publicly  advertised,  that  the  said  com- 
pany was  likelj^  to  be  a  safe  and  profitable  undertaking  ;  that  the 
defendant,  by  means  of  the  said  false  and  fraudulent  representa- 
tions, induced  the  plaintifi  to  become  the  purchaser  of  certain 
shares  in  the  said  company;  and  that  by  means  thereof  the  plaintiflF 
lost  the  money  paid  for  such  shares  ;  it  was  held  that  it  disclosed 
a  good  cause  of  action.  (Q 

So  an  action  may  be  maintained  for  a  fraudulent  misrepresenta- 
tion, although  such  representation  be  not  embodied  in  the  agree- 
ment between  the  parties,  and  cannot  be  substantiated  without  the 
aid  of  parol  evidence,  (m) 


2.  Fraud  is  of  various  kinds  ;  but  it  generally  consists 
ther  in  the  ' 
material  fact. 


In  what 

fraud  may       either  in  the  r)iisrepresentation,  or  in  the  concealment  oi  b, 

consist. 


and   their  representatives.       Reichart    v.        (r)    Horton   u.   Westminster    Improve- 
Castator,  5  Binney,  109  ;  Dyer  v.  Homer,     mcnt  Commissioners,  7  Exch.  780,  790. 
22  Pick.  253  ;  Gillespie  u.  Gillespie,  2  Bibb,         (s)  Levy  !^.  Lan;;ridge  (in  error),  4  M. 


89,  91  ;  Shcrk  ;;.  Endress,  3  "Watts  &  S 
255;  Jackson  v.  Garnsey,  16  John.  189 
Worth  V.  Northara,  i  Ired.  (Law)  102 
Randall  v.  Phillips,  3  Mason,  378,  388 
Dearman  v.  Radcliffe,  5  Ala.  192  ;  Den  v. 
Monjoy,   2   Halsted,    173;   Thompson   v 


&  W.  337  ;  Langriilge  v.  Levy,  2  M.  &  W. 
519;  and  see  Longmeid  o.  HoUiday,  6 
Exch.  761 ;  Fhilraore  v.  Hood,  5  Bing.  N. 
C.  97,  and  ante,  635. 

(t)  Gerhard   v.  Bates,   2   E.  &   B.  476  ; 
and  see  Bedford  v.  Bagshaw,  4   H.  &  N. 


Moore,  35  Maine,  47  ;  Nichols  u.  Patten,     538. 

18  Maine,  231.]  (m)  Dobell  v.  Stevens,  3  B.  &  C.  623. 
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It  is  extremely  difficult  to  advance  any  general  principle  upon 
this  subject,  inasmuch  as  what  does  or  does  not  amount  to  fraud,  de- 
pends very  mucii  on  the  facts  of  each  particular  case,  on  the  relative 
situation  of  the  parties,  and  on  their  means  of  information,  (t)) 

In  settling  the  law  on  this  subject,  it  has,  on  the  one  hand,  been 
the  aim  of  our  courts  to  repress  dishonesty  ;  whilst,  on  the  other, 
they  have  required  that,  before  relieving  a  party  from  a  contract 
on  the  ground  of  fraud,  it  should  be  made  to  appear  that,  in  enter- 
ing into  such  contract,  he  exercised  a  due  degree  of  caution,  (x)  — 
for,  Vigilantihus  et  non  dormientibus  succurrunt  j ura.  Thus,  if  there 
be  a  patent  defect  in  a  manufactured  article,  and  the  purchaser  has 
an  opportunity  of  inspecting  it,  but  neglects  to  do  so  ;  he  cannot 
charge  the  manufacturer  with  fraud  because  he  did  not  point  out 
such  defect,  (jr)  So,  if  a  purchaser,  choosing  to  judge  for  himself, 
do  not  avail  himself  of  the  knowledge  or  means  of  knowledge  open 
to  him,  or  to  his  agent,  he  cannot  be  heard  to  say  that  he  was  de- 
ceived by  the  vendor's  representations,  —  the  rule  in  such  cases 
being  caveat  emptor ;  and  the  knowledge  of  his  agent  being  as  bind- 
ing on  him  as  his  own  knowledge,  (z)    So  where  a  person  who  had 


(v)  [Hanson  v.  Edgerley,  29  N.  H.  343. 
Fraud  may  be  inferred  from  facts  and 
circumstances,  from  the  cliaracter  of  the 
contract,  or  from  the  condition  and  cir- 
cumstances of  the  parties,  Watkins  v. 
Stocket,  6  Harr.  &  J.  435.  It  is  not  to  be 
considered  as  a  single  fact,  but  a  conclu- 
sion to  be  drawn  from  all  the  circum- 
stances of  the  case.     Brogden  u.  Walker, 

2  Harr.  &  J.  292  ;  Boreing  u.  Singery,  2 
Harr.  &  J.  455  ;  Singery  v.  The  Attorney 
General,  2  Harr.  &  J.  487.] 

(x)  See  per  Tindal  C.  J.  Shrewsbury  v. 
Blount,  2  Scott,  588,  594. 

iy]  Horsfall  v.  Thomas,  1  H.  &  C.  90. 

{z)  Attwood  V.  Small,  6  C.  &  F.  232  ; 
and  see  Vernon  v.  Keys  (in  error),  4 
Taunt.  488;  S.  C.  12  East,  632;  Cowen 
V.  Simpson,  1  Esp.  290  ;  Mason  v.  Ditch- 
bourne,  1  Moo.  &  Rob.  460,  461  ;  [Hoitt 
V.  Holcomb,  32  N.  H.  202-205  ;  Vigers  v. 
Pike,  8  CI.  &  Fin.  650  ;  Veasey  v.  Doton, 

3  Allen,  380 ;  Stephens  u.  Orman,  10 
Florida,  9  ;  Mooney  u.  Miller,  102  Mass. 
220;  Brown  v.  Castles,  11  Cush.  348; 
Prescott  V.  Wright,  4   Gray,  460  ;  Cooper 


u.  Lovering,  106  Mass.  77,  79  ;  Dickinson 
V.  Lee,  106  Mass.  557  ;  Hough  v.  Richard- 
son, 3  Story,  659  ;  Abcraman  Iron  Works 
V.  Wickens,  L.  R.  5  Eq.  485,  505,  506  ;  S. 
C,  L.  R.  4  Ch.  Ap.  101  ;  Port  v.  Williams, 
6  Ind.  219  ;  1  Sugden  V.  &  P.  (8th  Am. 
ed.)  244  ;  2  Kent,  484  ;  Warner  v.  Daniels, 
1  Woodb.  &  M.  90,  101,  102;  Mason  o. 
Crosby,  1  Woodb.  &  M.  342;  Smith  u. 
Babcock,  2  Woodb.  &  M.  246  ;  Tuthill  v. 
Babcock,  2  Woodb.  &  M.  298 ;  Smith  o. 
Smith,  Penn.  Sup.  Ct.  1853;  2  Mouth. 
Law  Mag.  January,  1854,  p.  56.  It  seems 
that  a  misrepresentation  by  a  horse-dealer 
in  selling  a  horse,  as  to  the  place  from 
whence  he  received  it  or  bought  it,  will 
not  constitute  a  case  of  fraud  to  defeat  the 
contract.  Geddes  v.  Pennington,  5  Dow, 
159.  See  Taylor  o.  Fleet,  1  Barb.  471, 
where  it  is  said  that,  in  order  to  avoid  a 
contract  on  the  ground  of  misrepresenta- 
tion, there  must  not  only  have  been  a  mis- 
representation of  a  material  fact  constitut- 
ing the  basis  of  the  sale,  but  the  purchaser 
must  have  made  the  contract  upon  the 
faith  and  credit  of  such    representation. 
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taken  shares  in  a  mining  company,  filed  his  bill  to  set  aside  the 
contract,  on  the  ground  that  he  had  been  induced  to  take  the 
shares,  by  false  representations  made  by  the  defendants  as  to  the 
character  and  value  of  the  mine ;  but  it  appeared  that  he  had  been 
present  at  the  first  meeting  of  the  company,  that  he  had  visited  the 
mine,  and  that  he  had  had  as  full  an  opportunity  as  the  defend- 
ants, of  ascertaining  the  real  state  and  prospects  of  the  mine  ;  the 
court  held  that  the  bill  must  be  dismissed,  (a)     And  where  a  man 


At  least  he  must  so  far  have  relied  upon 
it  as  that  he  would  not  have  made  the  pur- 
chase, if  such  representations  had  not  been 
made.  So  held,  also,  in  Phipps  v.  Buck- 
man,  30  Penn.  St.  402  ;  Morris  Canal  Co. 
W.Everett,  9  Paige,  168;  Stebbins  «.  Eddy, 
4  Mason,  414,  ante,  1036,  note  (/). 

(a)  Jennings  u.  Broughton,  22  L.  J. 
C.  585;  17  Beav.  234;  affirmed  by  the 
lords  justices,  on  appeal,  23  L.  J.  C.  999  ; 
S.  C.  5  De  G.,  M.  &  G.  126  ;  [McDaniel 
c;.  Strohecker,  19  Geo.  432.  If  the  truth 
or  falsehood  of  the  representations  might 
have  been  tested  by  ordinary  vigilance 
and  attention,  it  is  the  party's  own  folly, 
if  he  neglect  to  do  so,  and  he  is  rem- 
ediless. Moore  v.  Turbeville,  2  Bibb, 
602  ;  Saunders  v.  Hattorman,  2  Ired.  32  ; 
Farrar  v.  Alston,  1  Dev.  69;  Foley  u. 
Cowgill,  5  Blackf.  13.  Where  a  carrier 
brought  an  action  of  deceit  for  o,  repre- 
sentation that  a  load  was  only  8cwt.  when 
it  was  20  cwt.,  whereby  two  of  his  oxen 
were  killed,  judgment  was  given  against 
him  because  he  might  have  weighed  the 
load  himself.  Bailey  v.  Merrill,  3  Bul- 
strode,  94.  See  Fields  v.  Rouse,  3  .Tones 
Law  (N.  C),  72.     In   this  connection,  it 


receipt  for  the  same,  specifying  the  land  on 
which  the  wood  was  standing  and  describ- 
ing it,  and  also  fixing  the  time  within 
which  the  wood  was  to  be  removed.  Evi- 
dence was  introduced  to  show  that  while 
the  papers  were  being  drawn  up,  the  pur- 
chaser, in  reply  to  questions  put  by  the 
seller,  said  that  he  had  not  fully  measured 
the  lot,  but  he  thought  it  would  overrun 
eight  acres  a  little,  when,  in  fact,  after  the 
offer,  and  before  the  bargain  was  closed, 
the  purchaser  had  caused  it  to  be  surveyed, 
and  had  ascertained  that  it  contained  six- 
teen acres.  Upon  this  evidence,  it  was  de- 
cided, that  the  jury  might  find  such  fraud- 
ulent representations  by  the  purchaser,  as 
would  authorize  the  seller  to  rescind  the 
sale.  It  is  worthy  of  notice  in  this  case, 
that  the  representations  made  by  the  pur- 
chaser, were  in  reference  to  the  property 
of  the  seller,  as  to  which,  it  is  fair  to  pre- 
sume, that  the  seller  had  quite  as  good 
opportunity  for  ascertaining  the  truth  of 
the  matters  represented  as  the  purchaser 
had,  if  not  better.  It  is  also  worthy  of 
notice,  that,  if  the  facts  are  stated  in  the 
report  in  the  natural  order  of  their  occur- 
rence, the  terms  of  the  bargain  had  been 


may  be  appropriate  to  refer  to  ebe  case  of    agreed  upon,  and  the  whole  or  a  part  of 


Prescott  V.  Wright,  4  Gray,  461,  in  which 
it  appeared  that  the  owner  of  a  lot  of 
woodland  ofltred  to  sell  all  the  wood 
standing  thereon  at  a  certain  price  by  the 
acre,  and  either  have  the  land  measured, 
or  call  it  seven  acres,  and  at  the  same  time 
gave  the  purchaser  a  week  to  consider  of 
it;  that  within  the  week,  it  was  agreed 
between  the  parties,  that  the  purchaser 
should  take  it  at  seven  acres,  and  he  there- 
upon paid  a  part  of  the  price,  and  gave 
his  note  for  the  balance,  and  received  a 


the  price  had  been  paid,  before  any  in- 
quiry was  put  to  the  purchaser,  and  before 
he  made  any  of  the  representations  com- 
plained of  Within  the  code  of  morals, 
the  conduct  of  the  purchaser  was  deserving 
of  censure,  as  disingenuous  and  unfair  in 
not  informing  the  seller  of  the  true  quan- 
tity of  land  in  the  lot.  But  as  Porter  J. 
said,  in  Phipps  v.  Buckman,  30  Penn.  St. 
402,  "  the  domain  of  law  differs  from  that 
of  morals.  The  one  aims  to  prevent  and 
redress  actual  wrong ;  the  other  to  regu- 
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purchases  shares  in  a  company  on  the  faith  of  the  prospectus,  and 
is  thereby  referred  to  any  document  which  would  show  the  untruth 
or  inaccuracy  of  any  of  the  statements  contained  in  such  prospectus, 
but  chooses  not  to  make  use  of  his  means  of  knowledge  ;  he  cannot 
afterwards  be  heard  to  complain  that  he  has  been  deceived  by  the 
alleged  misstatements.  (J) 

But  it  is  said  that,  when  once  it  is  established  that  there  has  been 
a  fraudulent  misrepresentation  or  wilful  concealment,  by  which  a 
person  has  been  induced  to  enter  into  a  contract ;  it  is,  in  general, 
no  answer  to  his  claim  to  be  relieved  from  such  contract,  to  say  that 
he  might  have  discovered  the  truth  by  proper  inquiry,  (c) 

A  misrepresentation,  not  as  to  the  contents,  (c?)  but  as  to  the 
legal  effect  of  an  agreement,  does  not  avoid  the  same  as  against  a 
party  who  has  been  induced  by  such  misrepresentation  to  enter 
into    such  agreement ;  for,  —  every  man  being  supposed  to  know 

late  those  sentiments  of  the  mind  which  114.]  But  see  Conybeare  w.  New  Bruns- 
prompt  to  outward  action.     Like  concen-    wick  &c.  Company,  [1  De  G.,  F.  &  J.  578  ; 

S.  C]  29  L.  J.  C.  435, 455  ;  S.  C.  (in  Dom. 
Proc.)  9  H.  L.  C.  711.  [A  man  who  has 
received  the  positive  representations  or  as- 
surances of  another  as  to  a  material  fact, 
has  a  right  to  rely  upon  them,  and  is  not 
bound  to  make  any  further  inquiry.     Vi- 


tric  circles  of  unequal  circumference,  they 
embrace  ground  common  to  both ;  but 
there  are  sound  moral  maxims  which  fall 
beyond  the  sphere  of  jurisprudence.  Every 
false  statement  is  an  immoral  act,  but  not 
every  false  representation  will  invalidate  a 

contract.     An  agreement  is  seldom  made  gers  v.  Pike,  8  CI.  &  Fin.  562,  650 ;  Wilson 

in  which   each   party   does  not  hope  for  u.   Short,   6   Hare,   366,  375 ;   Reynell  v. 

some  advantage  to  himself,  and  do  some-  Sprye,  1  De  G.,  M.  &  G.  710  ;  Rawlins  v. 

thing  to  obtain  it.     The  seller  extols,  and  Wickham,  3  De  G.  &  J.  319  ;  Smith's  case, 

the   buyer   depreciates   the   value   of  the  L.  E.  2  Ch.  Ap.  614 ;  Boyee  v.  Grundy,  3 

commodity.     For  everything  untruly  said  Peters,   210;     Young   v.   Harris,   2    Ala. 

or  done  by  either,  sound  morals  will  hold  108 ;  Clapton  v.  Cogart,  3  Sm.  &  M.  363  ; 

him  to   account;  but  the  law  allows  the  Bean   v.  Herrick,    12   Maine,   262;   Kerr 

avarice  of  mankind   thus   to  play  on   its  F.  &  M.  (1st  Am.  ed.)    79;   Attwood  v. 

orbit,  until,  by  falsehood,  damage  has  been  Small,  6  CI.  &  Fin.  (Am.  ed.)  233,  note 

done.     The  weight  of  modern  authority  (2).     And  it  has  been  held,  that  a  contract 

preponderates   in   fayor  of  the  principle  for  the  sale  of  land  may  be  rescinded  in 

that  an  intention  to  deceive,  and  a  false  favor  of  the  purchaser  for  fraud  in  the 


statement  even  on  a  material  point,  will 
not  overthrow  the  bargain,  unless  the  state- 
ment was  the  means  that  produced  it."] 

(i)  Per  Lord  Chelmsford  C.  Hallows  v. 
Fernie,  L.  R.  3  Ch.  Ap.  467,  477. 

(c)  Per  Lord  Chelmsford  C.  Central 
Railway  Company  of  Venezuela  v.  Kiseh, 
L.  R.  2  H.  L.  99,  120  ;  and  see,  per  Tur- 
ner L.  J.  Kisch  V.  Central  Railway  Com- 
pany of  Venezuela,  34  L.  J.  C.  545,  552 ; 
[3  De  G.,  J.  &  S.  122 ;  S.  C.  L.  E.  2  Ch.  Ap. 


sale,  although  he  had  an  opportunity  to 
examine  the  land  before  the  purchase,  and 
did  examine  it,  but  did  not  go  into  details 
and  confided  for  those  in  the  false  state- 
ments of  the  person  negotiating  with  him, 
and  of  his  agents.  Smith  v.  Babcock,  2 
Wood.  &  M.  246 ;  Tuthill  o.  Babcock,  2 
Wood.  &  M.  299;  Mason  </.  Crosby,  1 
Wood.  &  M.  342  ;  1  Story  Bq.  Jur.  §  203 
f.  in  note.] 

[d)  See  ante,  1035. 
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the  legal  effect  of  an  instrument  which  he  executes,  —  such  mis- 
representation must  be  taken  to  be  of  a  matter  within  his  own 
knowledge,  (e) 

And  if  there  be  no  misrepresentation  of  any  existing  fact,  but 
only  an  intention,  at  the  time  of  the  contract,  to  depart  from  it, 
which  intention  is  not  alleged  to  have  been  carried  into  effect,  that 
does  not  vitiate  the  contract.  (/)  [To  have  this  effect  the  fraud 
must  work  an  actual  injury.  (/^)  And  no  more  damages  can  be 
recovered,  in  an  action  for  the  injury,  than  are  directly  attributable 
to  the  fraud.]  (/2) 

But  wlierever  one  person  misrepresents  a  material  fact  —  that 
is,  a  fact  which  is  substantially  the  consideration  for  the  contract, 
—  and  wliich  is  peculiarly  within  his  own  knowledge  ;  (^)  or  con- 
ceals a  material  flict  which  it  was  his  duty  to  communicate  ;  (Ji)  or 

(e)  Lewis  u.  Jones,  4  B.  &  C.  506,  512;  ages,  excepting  that  C.   would  not  have 

[Russell  V.  Brannan,  8  Blackf.  277.]     It  given  the  credit,  if  he  had  known  that  B. 

would  seem,  however,  t\i&t  a  failure  of  con-  was  a  minor.     In  the  case  above  stated,  C. 

sideration  may  be  shown  to  have  arisen,  as  would  not  be  confined  to  his  action  against 

well  from  a  misrepresentation  of  a  matter  A.,  but  the  fraud  of  A.  invalidates  the  sale 

of  law,  as  from  a  misrepresentation  of  a  between  C.  and  B.  and  gives  C.  the  same 

matter  of  fact.    Southall  v.  Rigg,  11  C.  B.  rights  to  reclaim  his  goods,  as  if  the  fraud 

481  ;  20  L.  J.  C.  P.  145.     But  see  Rash-  had  been  practised  by  B.  himself.     Fitz- 

dall  V.  Ford,  L.  Rep.  2  Eq.  750.  Simmons  v.  Joslyn,  21  Vt.  129.] 

(/)  Perl'arkeB.  Hemingway  r.  Ham-         {g)  Attwood  f.  Small,  6   C.  &  F.   232; 

ilton,  4  M.  &  W.  115,  122.  per  Erie  J.  Mallalieu  v.   Hodgson,  16  Q. 

(/M   [Vernon  v.   Keys,    12    East,  6.32;  B.  689,  712;  per  Cur.  Wilson  v.  "Wilson, 

Croke   J.  -in  Bailey  v.  Merrick,  3  Bulst.  6  Scott,  540,  573  ;  and  see  Evans  v.  Ed- 

95;  MoruMu  v.  Bliss,  2  Mass.  112.]  monds,  13  C.  B.  777;  Canham  v.  Barry, 

(/-)  [Stafford  V.  Newsom,  9  Ired.  507;  15  lb.  597  ;  and  per  Lord  Kenyon,  Geddes 


Corbett  u.  Brown,  5  C.  &  P.  363.  A.  in 
a  written  representation  that  B.  was  en- 
titled to  credit,  concealed  the  fact  that  B. 
was  a  minor,  with  a  view  to  give  him  a 
credit,  knowing  or  believing  that  he  would 


V.  Pennington,  5  Dow,  159,  163;  [Mc- 
Adams  v.  Cotes,  24  Mis.  (3  Jones)  223 ; 
Rosson  V.  Hancock,  3  Snecd  (Tenn.),  434  ; 
Prentiss  v.  Kuss,  16  Maine,  30.]  A  part- 
ner, who  superintended  exclusively  the  ac- 


not  obtain  credit  if  that  fact  was  known;  counts  of  the  concern,  agreed  to  purchase 

C.  sold  goods   to  B.  on  credit,  upon  the  his  copartner's  share  of  the  business,  for 

faith  of  A.'s  reprcientations ;    B.  did  not  a  sum  ^vhich  he  knew  —  from  accounts 

pay  for  the  goods,  but  left  the  country  and  in  his  possession,  but  which  he  concealed 


went  on  a  whaling  voyage.  It  was  held, 
that  A.  was  guilty  of  an  actionable  fraud, 
and  that  C.  was  entitled  to  recover  of  him 
the  value  of  the  goods,  without  first  bring- 
ing an  action  thLiTlbr  against  B.  Kidney 
V.  Stoddard,  7  Met.  252.  In  this  case,  how- 
ever, it  did  not  appear  that  B.  failed  to  pay 


from  his  copartner  —  was  inadequate  : 
the  agreement  was  set  aside  in  equity. 
Maddeford  v.  Austwick,  1  Sim.  89.  [See 
Matthews  v.  Bliss,  22  Pick.  48  ;  Paul  u. 
Hadley,  23  Barb.  521.] 

(A)    Per     Bramwell     B.     Horsfall     u. 
Thomas,  1  H.  &  C.  90,  100;    [Irvine  u. 


on  the  ground  of  his  minority,  or  that  the    Kirkpatrick,  7  Bell   Se.  Ap.   186;  Otis  u. 
minority  had  any  connection  with  the  dam-    Raymond,  3  Conn.  413;  Van  Arsdale  i'. 
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uses  a  device  which  is  calculated  to  induce  the  other  party  to 
forego  inquiry  into  a  material  fact  upon  which  the  former  has  infor- 
mation, although  such  information  be  not  exclusively  within  his 
reach  ;  (z)  and  it  is  shown  that  the  concealment  or  other  decep- 
tion, was  practised  with  respect  to  the  particular  transaction  :  (y) 
such  transaction  will  be  voidable  on  the  ground  of  fraud,  (y^) 

,And  where  one  party  has  induced  another  to  act  on  the  faith  of 
several  representations  made  to  him,  any  one  of  which  he  has  made 
fraudulently;  he  cannot  set  up  the  transaction,  by  showing  that 
every  other  representation  was  truly  and  honestly  made.  (^) 


Howard,  5  Ala.  596  ;  Matthews  v.  Bliss,  22 
Pick.  48;  Paddock  v.  Strobridge,  29  Vt. 
470  ;  2  Kent,  482  ;  Bruce  v.  Ruler,  2  M. 
&  R.  3 ;  Sides  v.  Hillcary,  6  Harr.  &  J.  86 ; 
Nickley  v.  Thomas,  22  Barb.  652  ;  Han- 
son V.  Edgerly,  29  N.  H.  34.3.] 

(i)  Com.  on  Contr.  38.  Fraud  is  a 
cause  of  nullity  of  the  agreement,  when 
the  stratagems  practised  by  one  of  the 
parties  are  such,  that  it  is  evident  that 
without  such  stratagems  the  other  party 
would  not  have  contracted.  Code  Civil, 
book  3,  tit.  3,  art.  1116.  Setnble,  that  the 
concealment  of  a  matter  which  may  dis- 
able a  party  from  performing  the  contract 
is  a  fraud  ;  per  Littledale  J.  Eex  v.  In- 
habitants of  Taunton,  St.  James,  9  B.  & 
C.  387.  [Fraudiiletit  trade-marks.  If  one 
manufacturer  makes  use  of  the  trade- 
marks or  descriptions  of  another  manufac- 
turer, with  a  view  of  deceiving  purchasers, 
and  passing  off  the  articles  made  by  him 
as  articles  made  by  the  party  whose  trade- 
mark he  uses,  this  'n  a  gross  fraud,  which 
prevents  him  from  recovering  the  price, 
and  subjects  him,  moreovei',  to  an  action 
for  damages  at  the  suit  of  the  party  whose 
trade-mark  or  name  he  has  used.  South- 
ern V.  How,  Popham,  144  ;  S.  C.  Cro.  Jac. 
471 ;  Eodgers  v.  Nowill,  5  C.  B.  109.  See, 
further,  as  to  trade-marks,  Edelsten  v. 
Edelsten,  1  De  G.,  .J.  &  S.  (Am.  ed.)  185, 
and  cases  in  notes  ;  Burgess  v.  Burgess,  3 
De  G.,  M.  &  G.  (Am.ed.)  896,  and  cases  in 
note  (1);  Rodgeis  <'.  Nowill,  3  De  G.,  M. 
&  G.  614,  618,  note  (1) ;  Farina  v.  Silver- 
lock,  6  De  G  ,  M.  &  G.  214  ;  S.  C.  1  De  G. 
&  J.  434  ;  Bradley  v.  Norton,  33  Conn.  157 ; 


2  Dan.  Ch.  Pr.  (4th  Am.  ed.)  1648, 1649, 
and  cases  cited  in  notes  (1),  (2),  and  (3) ; 
Kerr  Inj.  474  ei  seq. ;  1  Joyce  Inj.  311  et 
seq. ;  Emerson  v.  Badger,  101  Mass.  82.] 

{j  )  Per  Tindal  C.  J.  Green  v.  Gosden, 

3  M.  &  G.  446,  450.  But  a  contract  for 
the  sale  of  fixtures  in  a  public-house,  has 
been  held  to  be  avoided  by  a  misrepresenta- 
tion as  to  the  amount  of  business  done  at 
the  house,  although  the  contract  excluded 
the  good-will.  Hutchinson  v.  Morley,  7 
Scott,  341. 

(/)  [See  Beach  v.  Sheldon,  14  Barb.  66; 
Gough  V.  Dennis,  Hill  &  Denio,  55  ;  Gough 
V.  St.  John,  16  Wend.  651  ;  Howard  o. 
Gould,  28  Vt.  523  ;  Prentiss  v.  Puss,  16 
Maine,  30;  Smith  v.  Richards,  13  Peters, 
26;  Doggett  v.  Emerson,  3  Story,  733; 
Hough  w.  Richardson,  3  Story,  691 ;  Daniel 
0.  Mitchell,  1  Story,  172.  Where,  in  conse- 
quence of  the  misrepresentations  of  the 
vendor  of  property,  the  purchaser  has  a 
right  to  rescind  the  contract  of  sale,  and 
does  rescind  it  and  surrender  possession  of 
the  property  to  the  vendor,  and  he  takes 
possession  thereof,  the  law  implies  a  prom- 
ise on  the  part  of  the  vendor,  to  pay  the 
purchaser  for  labor  and  materials  in  mak- 
ing reasonable  repairs  and  improvements 
upon  the  property,  of  which  the  vendor 
has  the  benefit.  Farris  v.  Ware,  60  Maine, 
482.  See  Canada  v.  Canada,  6  Gush.  15; 
Wright  V.  Haskell,  45  Maine,  489.] 

(k)  Per  Cranworth  L  .J.  Reyuell  u. 
Sprye,  21  L.J.  C.  633,  660;  [1  De  G.,  M. 
&  G.  660.  SeeAddington  i/.  Allen,  11 
Wend.  375 ;  S.  C.  7  lb.  9 ;  Toungv.  Hall, 

4  Geo.  95.] 
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It  would  now,  however,  appear  to  be  settled,  notwithstanding 
T  ,  .,,  some  decisions  to  the  contrary,  (^)  that  legal  without 
out  moral        moral  fraud,  —  that  is,  that  a  statement  false  in  fact,  but 

fraud  will  ,     ,  ...  , 

not  in  gen-  not  SO  to  the  knowledge  or  the  party  making  it,  and  not 
made  with  intent  to  deceive,  —  will  not  in  general  in- 
validate a  contract,  (m)  But  if  a  party,  for  a  fraudulent  purpose, 
state  a  fact  which  is  untrue,  and,  without  knowing  it  to  be  untrue, 
he  does  not  at  the  time  believe  it  to  be  true, 'this  is  both  a  legal  and 
a  moral  fraud,  (n) 

And  it  is  said  that  the  principle  of  equity,  —  which  declares  that 
Eulein  the   wilful    misrepresentation  of  one  contracting   party, 

equity.  which  draws  another  into  a  contract,  shall,  at  the  option 

of  the  person  deceived,  enable  him  to  avoid  that  contract, — ap- 
plies, not  merely  to  cases  where  the  statements  were  known  to  be 
false  by  those  who  made  them  ;  but  to  cases  where  statements  were 
made  by  persons  who  believed  them  to  be  true,  if,  in  fact,  they 
were  untrue,  (o) 


(I)  Per  Lord  Abinger,  Cornfoot  v. 
Fowke,  6  M.  &  W.  338,  375  ;  Fuller  u. 
Wilson,  3  Q.  B.  58  ;  Evans  v.  Collins,  5 
Q.  B.  804.  [See,  also,  Buford  v.  Caldwell, 
3  Missou.  477  ;  Snyder  o.  Findley,  Coxe, 
48 ;  Thomas  v.  McCann,  4  B.  Mon.  601 ; 
Lockridge  v.  Foster,  4  Scam.  570 ;  Parham 
y.  Randolph,  4  How.  (Miss.)  435;  Craig 
V.  Blow,  3  Stewart,  448  ;  Van  Arsdale  v. 
Howard,  5  Ala.  596  ;  Munroe  v.  Pritchett, 
16  Ala.  785.] 

(ra)  Per  Parke  B.  Thorn  v.  Bigland,  8 
Exch.  724,  731 ;  Moens  o.  Heyworth,  10 
M.  &  W.  147  ;  Taylor  v.  Ashton,  11  M.  & 
W.  401  ;  Collins  v.  Evans  (in  error),  5  Q. 
B.  820  ;  Rawlings  v.  Bell,  1  C.  B.  951  ; 
Ormrod  v.  Huth,  14  M.  &  W.  651  ;  [Stone 
V.  Denny,  4  Met.  151  ;  Hanson  v,  Edgerly, 
29  N.  H.  343 ;  Page  v.  Bent,  2  Met.  371  ; 
Tryon  v.  Whitmarsh,  1  Met.  1;  Russell  i\ 
Clark,  7  Cranch,  69;  Young  ■;.  Co  veil,  8 
John.  25;  Boyd  v.  Browne,  6  Barr,  316; 
Lord  K.  Goddard,  13  How.  (U.S.)  196; 
Weeks  v.  Burton,  7  Vt.  67  ;  [and  see  Ben- 
hamw.  United  Guarantee  Company,  7  Ex. 
744  ;  Barley  y.  Walford,  9  Q.  B.  197,  208; 
Freeman  v.  Baker,  5  B.  &  Ad.  797.  See 
Flinn  v.  Tobin,  Moo.  &  M.  367  ;  Early  v. 
Garrett,  9  B.  &  C.  928 ;  Polhill  v.  Walter, 
3  B.  &  Ad.  114. 


(n)  Per  Cur.  Taylor  v.  Ashton,  11  M. 
&  W.  401,  415;  and  see  per  Maule  J. 
Evans  v.  Edmonds,  13  C.  B.  777,  786  ;  per 
Lord  Cairns,  Ree.se  River  Silver  Mining 
Company  v.  Smith,  L.  R.  4  H.  L.  64,  79; 
[Howard  v.  Gould,  28  Vt.  523,  526  ;  Den- 
ton V.  Great  Northern  Railway  Co.  5  El. 
&  Bl.  860.  Statements,  known  by  the 
vendor  to  be  false,  which  induce  the  ven- 
dee to  make  a  jiurchase  to  his  injury,  may 
fairly  be  presumed  to  have  been  made  to 
induce  the  purchase.  Collins  d.  Dennison, 
12  Met.  594.  See  Barley  o.  Walford, 
9  Q.  B.  197;  Boyd  v.  Browne,  9  Barr, 
310.] 

(o)  Per  Malins  V.  C.  Leather  v.  Simp- 
son, L.  R.  11  Eq.  398,  406  ;  per  Romilly 
M.  E.  Pnlsford  v.  Richards,  22  L.  J.  C. 
559,  562  ;  and  see  Rawlins  v.  Wickham, 
28  L.  J.  C.  188.  But  in  Pulsford  v.  Rich- 
ards, the  above  proposition,  —  so  far  as  re- 
gards statements  false  in  fact,  which  are 
made  by  persons  who  believed  them  to  be 
true,  —  is  qualified  thus,  namely,  if  such 
persons  in  the  due  discharge  of  their  duty 
ought  to  have  known,  or  if  they  had  for- 
merly known,  and  might  have  remem- 
bered the  fact,  which  negatived  the  repre- 
sentation made. 
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On  the  other  hand,  where  the  representation  expressly  or  im- 
pliedly forms  part  of  the  contract  between  the  parties,  it   g^,     , 
is  nQt  essential,  in  order  to  render  such  contract  invahd,   representa- 
that  there  should  have  been  moral  fraud  m  making  such   part  of  the 
representation,  (p)     Thus,  in    the   case  of  insuranees, 


(p)  Per  Parke  B.  Moens  v.  Hey  worth, 
10  M.  &  W.  147,  157  ;  2  Smith  L.  C. 
71  b  ;]  [Doggett  v.  Emerson,  3  Story,  700  ; 
Daniel  v.  Mitchell,  1  Story,  172;  Lewis  v. 
M'Lemore,  10  Yerger,  206 ;  Warner  v. 
Daniels,  1  Woodb.  &  M.  107,  108.  The 
subject  of  fraud,  misrepresentation,  and 
mistake  in  contracts,  was  very  fully  con- 
sidered by  Mr.  Justice  Story,  in  Daniel 
V.  Mitchell,  1  Story,  172  ;  and  Doggett  v. 
Emerson,  3  Story,  700 ;  and  by  Mr.  Jus- 
tice Woodbury,  in   Warner  o.  Daniels,  1 


jury  negatived  a  fraudulent  intention  in 
fact ;  but  the  court  held  that  the  defendant 
had  committed  a  fraud  in  law,  by  making 
a  representation  which  he  knew  to  be  un- 
true, and  which  ho  intended  others  to  act 
upon.  Polhill  V.  Walter,  3  B.  &  Ad.  1 14  ; 
per  Parke  B.  Murray  v.  Mann,  2  Exch. 
538,  541 ;  Adams  v.  Paige,  7  Pick.  542. 
The  fraudulent  intention  does  not  neces- 
sarily include  an  intention  to  benefit  the 
party  making  the  representation,  or  an  in- 
tention to  injure  the  party  to  whom  the 


Woodb.  &  M.  107,  108  ;  Mason  v,  Crosby,     representation  is  made.    Poster  v.  Charles, 


1  Woodb.  &  M.  342  ;  Smith  v.  Babcock,  2 
lb.  246  ;  Tuthill  v.  Babcock,  lb.  298  ;  and 
by  Mr.  Justice  Shepley,  in  Hamraatt  v. 
Emerson,  27  Maine,  308.  If  upon  a  sale, 
the  vendor  makes  material  representations 
of  matters  of  fact,  as  of  his  own  knowl- 
edge to  be  true,  and  they  are  in  fact  un- 
true, and  the  vendee  is  deceived  there- 
by, the  sale  will  be  voidable,  although 
the  vendor  did  not  know  whether  they 
were  true  or  not.  Hazard  v.  Irwin,  18 
Pick.  95  ;  Stone  v.  Denny,  4  Met.  151  ; 
Hammatt  v.  Emerson,  27  Maine,  308. 
See,  also,  Doggett  v.  Emerson,  3  Story, 
733  ;  Hough  o.  Eichardson,  3  Story,  691  ; 
Daniel  K.  Mitchell,  1  Story  172;  Mitchell 
V.  Zimmerman,  4  Texas,  75  ;  1  Sugden  V. 
&  P.  (8th  Am.  ed.)  4,  5,  and  note,  (/). 
The  phrase,  "  legal  without  moral  fraud," 
is  still  sometimes  used  to  express  the  case 
of  a  person  acting  in  such  a  manner  and 
under  such  circumstances  that  a  fraudulent 
intention  is  imputed  to  him,  although  he 
was  not  in  fact  instigated  by  a  morally  bad 
motive ;  for  instance,  where  the  defendant 
had  accepted  a  bill  of  exchange  in  the 
name  of  the  drawee,  purporting  to  do  so 
by  procuration,  knowjng  that  in  fact  he 
had  no  such  authority,  but  fully  believing 
that  the  acceptance  would  be  sanctioned 
and  the  bill  paid  by  the  drawee,  and 
the  drawee  repudiated  the  acceptance,  the 

VOL.    II.  17 


6  Bing.  396;  7  Bing.  105;  per  Lord 
Campbell,  Wilde  u.  Gibson,  1  H.  L.  Cas. 
605,  633  ;  Allen  v.  Addington,  7  Wend.  9. 
If  a  person  makes  a  statement  of  fact,  in 
the  belief  that  it  is  true,  though  it  is  not 
true  in  point  of  fact,  there  is  no  fraudu- 
lent intention.  Ormrod  u.  Huth,  14  M. 
&  W.  651,664;  Haycraft  u.  Crca«y,  2 
East,  92  ;  Rawlings  o.  Bell,  1  C.  B.  951, 
959  ;  Cornfoot  v.  Fowke,  6  M.  &  W.  358 ; 
Early  v.  Garrett,  9  B.  &  C.  928  ;  Shrews- 
bury II.  Blount,  2  M.  &  G.  475;  Evans  v. 
Collins,  5  Q.  B.  804  ;  and  a  fraudulentin- 
tention  cannot  be  imputed  to  a  person  by 
reason  merely  of  his  having  constructive 
notice  that  a  refffesentation  made  by  him 
is  untrue,  where  he  has  no  actual  knowl- 
edge that  it  is  untrue.  Wilde  v.  Gibson, 
1  H.  L.  Cas.  605.  But  a  fraudulent  in- 
tention is  established  if  a  person  makes  a 
statement  false  in  fact  without  believing  it 
to  be  true,  although  he  may  not  have  posi- 
tive information  that  it  is  false.  Taylor  u. 
Ashton,  11  M.  &  W.  401,  415;  Evans  v. 
Edmonds,  13  C.  B.  777,  786  ;  where  a  per- 
son was  induced  to  take  shares  in  a  com- 
pany by  a  prospectus  issued  by  the  direct- 
ors containing  false  statements,  which  the 
directors  stated  in  an  affidavit  they  be- 
lieved to  be  true,  a  court  of  equity  granted 
an  injunction  to  restrain  an  action  fur  calls 
upon  the  shares,  because  it  did  not  appear 
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the  policy  is  made  upon  an  implied  contract,  that  everything  ma- 
terial known  to  the  assured  should  be  disclosed  by  them  ;  (g')  it  is, 

that  the  directors  had  any  reasonable 
ground  for  believing  the  statement  to  be 
true.     Smith  v.  Keese  Eiver  Co.  L.  E.  2 


Eq.  264.     Where  a  person  make.s  a  state- 
ment, false  in  fact,  which  he  believes  to  be 


concealment  of  a  material  fact,  M%jhout 
any  fraudulent  intention.  In  these  cases 
the  insurer  relies  for  information  of  facts 
affecting  the  undertaking  upon  the  in- 
sured ;  and  in  this  respect  the  contract  of 


true,  if  he  at  some  former  time  knew  the     an  insurer  differs  from  that  of  a  surety  or 


truth  respecting  the  matter  and  ought  to 
have  remembered  it,  but  forgot  it  at  the 
time  of  making  the  statement,  it  is  held  in 
equity  to  be  equivalent  to  a  fraud,  and 
vitiates  an  agreement  induced  by  the  state- 
ment. Burrowes  u.  Lock,  10  Yes.  470 ; 
Pulsford  V.  Eichards,  17  Beav.  87,  94; 
Slim  ;;.  Croucher,  2  Giff.  37  ;  S.  C.  1  De 
G.,  F.  &  J.  .518.  Where  a  person  makes  a 
statement  false  in  fact,  which  at  the  time 
he  believes  to  be  true,  but  afterwards  dis- 
covers that  it  is  false,  if,  after  he  has  be- 
come aware  that  his  statement  is  false,  he 
suffers  the  other  party  to  continue  in  error 
and  act  in  the  belief  of  his  statement,  this, 
from  the  time  of  the  discovery,  becomes  a 


guarantor  who  looks  not  to  the  creditor, 
but  to  the  debtor  who  asks  his  assistance, 
for  information.] 

(q)  lb.  ;  per  Lord  Mansfield,  Carter  v. 
Boehm,  3  Burr.  1905,  1909;  and  see 
Bates  V.  Hewitt,  L.  Eep.  2  Q.  B.  595;  2 
Wms.  Saund.  200  a,  200  b.  [In  contracts 
of  marine  insurance  the  risk  insured 
against,  which  forms  the  subject  of  the 
contract,  is  commonly  described  by  the  as- 
sured, and  is  accepted  by  the  insurer  en- 
tirely upon  his  description.  The  accuracy 
and  completeness  of  the  description  of  the 
risk  intended  to  be  insured  thus  becomes 
an  essential  condition  of  the  contract.  The 
insured  is  bound  to  disclose  and  truly  rep- 


fraudulent  representation,  even  though  it    resent  all  material  facts  within  his  knowl- 


was  hot  so  originally.  See  Eeynell  v. 
Sprye,  1  De  G.,  M.  &  G.  660,  709.  If  a 
person  is  under  a  special  duty  to  give  cor- 
rect information  to  another,  and  makes  a 
statement  which  is  in  fact  false,  though  he 
is  not  aware  that  it  is  false  and  believes  it 
to  be  true,  it  is  equivalent  to  a  fraud,  in, 
that  he  cannot  take  advantage  of  the  state- 
ment, and  a  contract  made  with  him  on 


edge  touching  the  risk;  and  the  conceal- 
ment or  misrepresentation  of  any  such  fact 
avoids  the  contract,  although  not  accom- 
panied with  any  fraudulent  intention  ;  Car- 
ter V.  Boehm,  3  Burr.  1905;  1  Smith  L. 
C.  {5th  Eng.  ed.)  472;  per  Bayley  J.  in 
Lindenau  u.  Desborough,  8  B.  &  C.  586, 
592  ;  Behn  u.  Burness,  3  B.  &  S.  751,  753  ; 
Eitzherbert  v.  Mather,  1  T.  E.  12.  Accord- 


the  faith  of  it  may  be  set  «side.     Where  a    ing  to  Lord  Mansfield  (Carter  v.  Boehm,  3 

Burr.  1905,  1909;  1  Smith  L.  C.  (5th 
Eng.  ed.)  472) :  "  Insurance  is  a  contract 
upon  speculation.  The  special  facts  upon 
which  the  contingent  chance  is  to  be  com- 
puted lie  most  commonly  in  the  knowledge 
of  the  insured  only ;  the  underwriter  trusts 
to  his  representation,  and  proceeds  upon 
confidence  that  he  does  not  keep  back  any 
circumstance  in  his  knowledge,  to  mislead 
the  underwriter  into  a  belief  that  the  cir- 
cumstance does  not  exist,  and  to  induce 
him  to  estimate  the  risk  as  if  it  did  not 
exist.  The  keeping  back  such  circumstance 
is  a  fraud,  and  therefore  the  policy  is  void. 
Although  the  suppression  should  happen 
through  mistake  without  any  fraudulent 


partner  in  a  bank,  treating  with  a  person 
about  joining  the  partnership,  made  a 
statement  respecting  the  affairs  of  the  bank 
which  was  in  fact  false,  though  he  was  ig- 
norant of  the  falsehood,  the  contract  to 
join  the  partnership  was  set  aside,  on  the 
ground  that  the  partner  making  the  state- 
ment was  bound,  in  relation  to  the  incom- 
ing partner,  to  know  the  state  of  the  part- 
nership affairs,  and  to  give  correct  informa- 
tion. Eawlins  v.  Wickham,  1  Giflf.  355  ; 
3  De  G.  &  J.  304.  There  are  some  con- 
tracts, as  contracts  of  insurance,  which  are 
made  on  the  basis  of  the  truth  of  the  state- 
ments of  one  of  the  parties  ;  and  such  con- 
tracts are  avoided  by  misrepresentation  or 
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moreover,  a  question  for  the  jury,  whether  or  not  any  particular 


intention,  yet  still  the  underwriter  is  de- 
ceived and  the  policy  is  void ;  because  the 
rislc  run  is  really  different  from  the  risk 
understood  and  intended  to  be  run  at  the 
time  of  the  agreement."  And  according 
to  Parke  B.  (Moens  v.  Heyworth,  10  M. 
&  W.  147,  154)  :  "Policies  of  insurance 
are  made  upon  an  implied  contract  be- 
tween the  parties,  that  everything  material 
known  to  the  assured  should  be  disclosed 
by  them.  That  is  the  basis  on  which  the 
contract  proceeds;  and  it  is  material  to 
see  that  it  is  not  obtained  by  means  of  un- 
true representation  or  concealment  in  any 
respect."  In  »  recent  case  in  the  ex- 
chequer chamber  it  was  held  that  in  pol- 
icies of  insurance  on  life  it  is  not  an  im- 
plied condition  of  the  validity  of  the  policy 
that  the  insured  should  make  a  complete 
and  true  representation  respecting  the  life 
proposed  for  insurance,  but  that  such  con- 
dition, if  intended,  must  be  made  the  mat- 
ter for  express  stipulation.  Consequently, 
an  erroneous  statement,  not  fraudulently 
made,  and  the  truth  of  which  had  not  been 
expressly  stipulated  for  as  a  condition  of 
the  contract,  was  held  not  to  avoid  the 
policy.  Wheel0)n  ;,-.  Plardisty,  8E.  &B. 
232  ;  27  L.  J.  Q.  B.  241.  Before  this  de- 
cision, the  opinion  seems  to  have  prevailed 
that  policies  of  insurance  on  life  came  un- 
der the  same  rule  as  policies  of  insurance 
on  ships,  namely,  that  they  were  made 
conditionally  upon  the  truth  and  complete- 
ness of  the  representations  respecting  the 
risk,  and  that  misrepresentation  or  con- 
cealment of  a  material  fact,  although  not 
fraudulent,  vitiated  the  policy.  Lindenau 
V.  Desborough,  8  B.  &  C.  586 ;  and  see 
Jones  V.  Provincial  Ins.  Co.  3  C.  B.  N.  S. 
65,  86  ;  26  L.  J.  C.  P.  272,  274.  It  is, 
however,  an  implied  condition  that  the  per- 
son whose  life  is  insured  is  alive  at  the  time 
of  the  making  of  the  policy ;  and  where 
a  policy  was  made  upon  the  life  of  a  per- 
son who  was  then  dead,  though  neither 
party  to  the  policy  was  aware  of  his  death, 
the  policy  was  held  void.  Pritchard  o. 
Merchants'  Life  Ins.  Soc.  3  C.  B.  N.  S. 
622;    27  L.   J.   C.   P.  169.      In  effecting 


policies  of  insurance  on  life  it  is  commonly 
required  by  the  insurer  that  the  insured 
shall  sign  a  written  declaration  containing 
certain  statements  respecting  the  life  in- 
sured, and  it  is  expressly  stipulated  in  the 
policy  that  such  declaration  is  the  basis  of 
the  contract ;  the  effect  of  which  is,  that 
an  untrue  statement  contained  in  the  dec- 
laration, though  it  be  not  fraudulent,  and 
even  though  it  be  not  material  in  inducing 
the  policy,  avoids  the  contract.  Ander- 
son V.  Fitzgerald,  4  H.  L.  Cas.  484  ;  Caze- 
nove  ».  British  Equitable  Ass.  Co.  6  C.  B. 
N.  S.  437  ;  28  L.  J.  C.  P.  259.  Such  a, 
declaration  defines  and  limits  by  agree- 
ment the  rights  of  the  insurers  as  to  the 
communication  and  materiality  of  facts ; 
consequently,  reticence  or  mistake  respect- 
ing any  matter  not  specified  in  the  declara- 
tion, in  the  absence  of  fraud,  does  not 
affect  the  policy.  Jones  v.  Provincial  Ins. 
Co.  3  C.  B.  N.  S.  65  ;  26  L.  J.  C.  P.  272. 
It  is  sometimes  expressly  agreed  between 
the  insurer  and  insured  that  the  policy  shall 
not  be  disputed  on  the  ground  of  merely 
untrue  statements  not  fraudulently  made ; 
and  then  any  misrepresentation  or  con- 
cealment undesignedly  made  does  not 
avoid  the  policy.  Fowkes  v.  Manchester 
&  London  Life  Assur.  Assoc.  3  B.  &  S. 
917  ;  32  L.  J.  Q.  B.  153.  In  the  case  of 
Wood  a.  Dwarris,  11  Ex.  493;  25  L.  J. 
Ex.  129,  an  insurance  company  published 
a  prospectus,  undertaking  that  their  poli- 
cies should  be  indisputable  except  in  cases 
of  fraud,  and  a  policy  was  made  upon  the 
faith  of  the  prospectus,  but  did  not  incor- 
porate it ;  the  company  was  held,  upon 
equitable  grounds,  to  be  precluded  from 
disputing  the  policy  upon  the  ground 
merely  of  an  untrue  statement,  though 
the  policy  was  expressed  in  its  terms  to  be 
made  upon  the  condition  of  the  truth  of 
such  statement.  But  in  the  later  case  of 
Wheeltou  v.  Hardisty  (8  E.  &B.  232;  26 
L.  J.  Q.  B.  265  ;  and  see  Woodu.  Dwarris, 
explained  by  Pollock  C.  B.  in  Reels  d. 
Scottish  Equitable  Ass.  Co.  2  H.  &  N. 
19;  26  L.  J.  Ex.  279),  a  difference  of 
opinion  seems  to   have  been   entertained 
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fact  was  material ;  (r)  and  if  it  were,  and  were  not  communicated, 
no  claim  can  be  made  by  the  assured,  although  it  do  not  appear 
that  he  was  aware  of  the  materiality  of  such  fact,  (s) 

So,  if  one  party  to  a  contract  has  made  a  representation  to  the 
One  party  Other,  on  the  faith  of  which  he  has  agreed  to  enter  into 
tiie°o^e°Ao  ^^^  contract;  and,  before  the  contract  is  entered  into, 
contract  un-   ^jjg  facts  are  materially  altered  to  the  knowledge  of  the 

der  a  false  *J  c) 

impression,  party  who  made  the  representation,  but  not  to  that  of 
the  other  party  ;  and  the  latter  stands  by,  and  allows  the  former  to 
enter  into  the  contract  in  the  belief  that  the  facts  continue  to  exist 
as  represented :  the  contract  will  be  void,  (i)  So  where  a  creditor 
compounded  with  his  debtor,  under  a  false  impression  as  to  the  ex- 


amongst  the  judges  as  to  the  effect  of  such 
a  prospectus  upon  a  policy  incorporating 
or  referring  to  it.  Where  u  person  pro- 
poses to  insure  the  life  of  another,  and  for 
that  purpose  refers  the  insurer  to  the  per- 
son whose  life  is  to  be  insured ;  and  to 
other  named  persons  for  the  infoimation 
respecting  the  life  which  may  be  required 
by  the  insurer,  the  persons  thus  referred 
to  are  not  thereby  constituted  the  agents 
of  the  insured  in  effecting  the  policy ;  and 
if  their  information  is  false  and  fraudulent, 
but  not  to  the  knowledge  of  the  insured, 
the  insurer  is  not  entitled  to  avoid  the 
policy  on  the  ground  that  it  was  induced 
by  the  fraud  of  an  agent  of  the  insured ; 
the  insured  is  not  affected  by  their  state- 
ments unless  it  has  been  agreed  that  the 
policy  shall  be  made  upon  the  basis  of 
those  statements.  Huckman  i;.  Fernie,  3 
M.  &  W.  50.5  ;  Wheelton  v.  Hardisty,  8 
E.  &  B.  232  ;  26  L.  J.  Q.  B.265  ;  explain- 
ing Everett  v,  Desborough,  5  Bing.  503. 
Policies  of  insurance  against  fire  are  made 
upon  the  implied  condition  that  the  de- 
scription of  the  property  inserted  in  the 
policy  is  true  at  the  time  of  making  the 
policy;  Sillem  v.  Thornton,  3  E.  &  B.  866; 
23  L.  J.  Q.  B.  362 ;  and  it  seems  that 
there  is  an  implied  condition,  that  the 
property  insured  shall  not  be  altered  dur- 
ing the  term  insured  so  as  to  Increase 
the  risk.  See  lb.  It  has  also  been  said, 
that  there  is  an  implied  condition  that  no 
material  alteration  shall  be  made  in  the 


premises  during  the  term  insured.  Stokes 
V.  Cox,  1  H.  &  N.  320,  533  ;  25  L.  J.  Ex. 
291  ;  26  lb.  113.  But  such  conditions,  if 
generally  implied,  are  excluded  by  the  in- 
sertion in  the  policy  of  express  conditions 
respecting  alterations  in  the  premises  in- 
sured. Stokes  y.  Cox,  supra.  In  effecting 
insurances  on  property  against  fire,  it  is  the 
duty  of  the  insured  to  communicate  to  the 
insurer  all  material  facts  within  his  knowl- 
edge touching  the  property.  Bufe  r/. 
Turner,  6  Taunt.  338 ;  and  see  Lindenau 
V.  Desborough,  8  B.  &  (^586,592;  Jones 
u.  Provincial  Ins.  Co.  3  C.  B.  N.  S.  65, 
86.] 

(r)  Westbury  (.  Aberdein,  2  M.  &  W. 
26" ;  [Clark  v.  Manuf.  Ins.  Co.  2  How. 
(U.  S.)  235  ;  New  T,.rk  Bowery  Ins.  Co. 
V.  New  York  Ins.  Co.  17  Wend.  359; 
Fletcher  v.  Commonwealth  Ins.  Co.  18 
Pick.  419.]  Any  fact  is  material  within 
this  rule,  which,  if  made  known  to  the 
underwriter,  would  have  affected  his  esti- 
mate of  the  character  and  degree  of  the 
risk.  Per  Kelly  C.  B.  Harrowcr  v.  Hutch- 
inson, L.  R.  5  Q.  B.  584,  590. 

(s)  Lindenau  v.  Desborough,  8  B.  &  C. 
586 ;  Maynard  v.  Rhode,  3  M.  &  R.  45  ;  3 
D.  &  R.  266  ;  S.  C.  1  C.  &  P.  360 ;  Ever- 
ett V.  Desborough,  5  Bing.  503  ;  Elton  v. 
Larkins,  5  C.  &  P.  86. 

(t)  Traill  o.  Baring,  33  L.  J.  C.  521  ; 
and  see  Hill  <,.  Gray,  1  Stark.  434;  but 
see,  as  to  this  case,  Keates  v.  Earl  Cadogan, 
10  C.  B.  591,  600. 
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tent  of  the  debtor's  estate,  in  which  the  latter  knowingly  left  him  ; 
it  was  held  that  the  composition  was  void,  and  that  the  creditor 
might  sue  for  his  original  debt,  (u)  And  where  a  party  who  was 
about  to  sell  a  public-house,  falsely  represented  to  B.,  who  agreed 
to  purchase  it,  that  the  receipts  amounted  to  so  mucli  a  month  ;  and 
B.,  to  the  knowledge  of  the  defendant,  communicated  that  repre- 
sentation to  C,  who  afterwards  agreed  to  become  the  purchaser  in- 
stead of  B.  ;  this  was  held  to  amount  to  a  fraud  by  the  defendant 
upon  C.  (x) 

But  there  are  cases  in  which  the  mere  omission  to  communicate 
a  fact  will  not  amount  to  fraud,  if  the  omission  was  made  Effect  of 
bond  fide  and  without  actual  fraud.  (a;i)  Thus,  where  "oJ'^^Jhlut 
the  prospectus  of  a  joint  stock  company  stated,  that  the  fraud, 
capital  consisted  of  60,000  shares,  of  25Z.  each ;  but  at  the  time 
the  plaintiff  executed  the  subscribers'  agreement,  the  deposits  had 
been  paid  only  on  10,160  shares :  it  was  held  that,  inasmuch  as  the 
directors  might  honestly  suppose  that  other  names  would  afterwards 
come  in,  the  omission  to  communicate  that  fact  to  the  plaintiff,  at 
the  time  he  executed  the  agreement,  did  not  avoid  that  instrument, 
so  as  to  entitle  him  to  recover  his  deposit.  («/) 

Inadequacy  of  consideration  will   not,   as   we   have   before   ob- 
served, (a)  of  itself,  defeat  the  contract,  or  substantiate  a  charge 

(a)  Vine  v.  Mitchell,  1  Moo.  &  Rob.  337.  companied  witli  an  intent  to  deceive.  Han- 
fa;)  Pilmore  v.  Hood,  6  Scott,  827.   [See  son  v.  Edgejly,  29  N.  H.  343 ;  2  Kent,  483, 
Irving  c/.  Thomas,  18  Maine,  418;   Pad-  490;    Stevens   u.    Fuller,   8   N.  H.   463; 
dock  V.   Strobridge,  29  Vt.  470.      If  A.,  Howard  v.  Gould,  28  Vt.  423;  Paddock  v. 
knowing  that  B.  has  made  a  false  state-  Strobridge,  29  Vt.  470.     In  Fox  v.  Mac- 
ment  to  C,  takes  advantage  of  the  delu-  reth,  2   Bro.   C.   C.  420,  Lord   Thurlow 
sion  created   thereby  to  the  injury  of  C,  advanced   the    opinion   that   a   purchaser 
he  will  be  liable.      Crocker   v.  Lewis,  3  would  not  be   bound,  in  negotiating  for 
Sumner,  1,  8.     See  Bowers  v.  Johnson,  10  the  purchase^  of  an  estate,  to  disclose  to 
Sm.  &  M.  169  ;   Hunt   v.  Moore,  2  Barr,  the  seller  his  knowledge  of  the  existence 
105  ;  Gerhard  v.  Bates,  2  El.  &  Bl.  476.]  of  a  mine  on  the  land,  of  which  he  knew 
(x^)  [The  mere  unintentional  conceal-  the  seller  was  ignorant.     The  same  was 
ment  or  omission,  on  the  part  of  a  vendor  held  in  Harris  v.  Tyler,  24  Penn.  St.  347 
in  the  sale  of  a  horse,  to  disclose  the  fact  2  Kent,  484,  490.     See  Laidlaw  v.  Organ, 
that  the  horse  was  materially  diseased,  2  Wheat.  178;  Vernon  v.  Keys,  12  East, 
known  to  the  vendor  but  not  to  the  pur-  632 ;    Kintzing  v.  McElrath,  5  Penn.  St, 
chaser,  and  to  the  knowledge  of  which  the  467  ;  Stevens  v.  Fuller,  8  N.  H.  463 ;  How 
purchaser  had  not  equal  means  of  access,  ard  v.  Gould,   28  Vt.   423 ;    Paddock  u 
is  not  suflScient  to  sustain  an  action  for  Strobridge,  29  Vt.  470] 
deceit  against  the  vendor  to  recover  the  (y)  Vane  v.  Cobbold,  1  Exch.  798. 
damage  suffered  by  the  purchaser.     Such  (x)  Ante,  29. 
concealment,  to  be  actionable,  must  be  ac-                                                                  


1050 


CONTRACTS   RENDERED   VOIDABLE. 


of  fraud. 

Circum- 
stances from 
which   fraud 
may  be  pre- 
sumed. 

have  that 
reach,  can 


But,  with  other  circumstances  of  suspicion,  it  may  un- 
doubtedly assist  in  establishing  a  fraud,  at  least  in  a 
court  of  equity,  (a)  And  although  weakness  of  intel- 
lect, short  of  insanity,  in  one  of  the  contracting  parties, 
is  no  ground,  fer  se,  for  invalidating  a  contract ;  it  may 
effect,  if  additional  facts,  betraying  an  intention  to  over- 
be  proved.  (J) 


3.    With  regard  to  the  cases  in  which  a  contract  may  be  avoided, 
by  reason   of  its  beine   fraudulent  as   against   persons 

Fraud  on  ■'  .         ,  ^    '^         ,^,  ,...„, 

third  per-       not  parties  thereto,  the  result  oi  the  authorities  is  as  lol- 

sons.  . 

lows. 
Where  a  debtor  in  embarrassed  circumstances  enters  into  an  ar- 
Eraud  on  the  rangement,  either  by  deed  or  otherwise,  with  his  credit- 
an  insolvent  ors,  to  pay  them  a  composition  upon  their  claims  ;  or  to 
^ounds°with  discharge  their  demands,  in  full,  by  instalments  at  stated 
his  creditors,  intervals  ;  any  private  agreement,  between  such  debtor 
and  one  of  the  creditors  who  professes  to  join  in  the  general  ar- 
rangement, that  the  former,  or  a  third  party  for  him,  shall  pay  a 
further  sum  of  money,  or  give  a  better  or  further  security  than 
such  as  is  provided  for  the  other  creditors,  is  void  as  a  fraud  on 
them.     For,  in  such  cases,  the  creditors  bargain  for  an  eqviality  of 


(a)  2  Bro.  C.  C.  175,  179,  note;  3  V.  & 
B.  117,  187  ;  Astley  v.  Weldjn,  2  B.  &  P. 
851  ;  Fonbl.  Tr.  Eq.  (6th  ed.)  127,  n.  (</). 
[Inadequacy  of  consideration  alone,  un- 
tinctured  by  fraud  or  circumvention,  is  not 


9  Pick.  212  ;  Mitchell  v.  Kingman,  5  Pick. 
431 ;  Rice  v.  Peet,  15  John.  503  ;  Seaver 
V.  Phelps,  1 1  Pick.  304 ;  Grant  v.  Thomp- 
son, 4  Conn.  204  ;  2  Story  Eq.  Jur.  §  236  ; 
1  Sugden  V.  &  P.  (8th  Am.  ed.)  275  et  seq. 


n,  sufficient  ground  to  vacate  a  contract  and  notes ;  Whelan  v.  Whelan,  3  Cowen, 
otherwise  regular.  Stewart  c.  The  State,  537 ;  Bunch  u.  Hurst,  3  Desaus.  292.  A 
2  H.  &  Gill,  114.  See  Sarter  v.  Gordon,  court  of  equity  will,  in  favor  of  heirs,  re- 
2  Hill  Ch.  126.  But  gross  inadequacy  of  lieve  against  a  contract  and  sale  of  real 
price,  is  evidence  from  which  a  jury  may  estate,  where  there  was  a  great  disparity 
presume  fraud  or  mistake,  if  there  be  not  in  the  jnental  capacities  of  the  contracting 
circumstances  in  the  case  which  rebut  the  parties,  and  where  the  inadequacy  of  con- 
presumption.  Brown  v.  Sa^vyer,  1  Aik.  sideration  was  so  gross,  as  to  leave  no 
130.  See  Western  E.  E.  Corp.  v.  Babcock,  doubt  that  the  vendor  must  have  been 
6  Met.  346,  357,  358  ;  Osgood  v.  Franklin,  laboring  under  the  effect  of  some  strange 
2  John.  Ch.  23  ;  Seymour  o.  Delancey,  6  delusion  in  his  own  mind,  in  relation  to 
lb.  222;  Cathcart  u.  Eobinson,  5  Peters,  the  subject;  although  the  grantor  was  not, 
264;  1  Sugden  V.  &  P.  (8th  Am.  ed.)  273  strictly  speaking,  a  non  compos  mentis,  and 
el  seq.  and  notes.]  although  it  does  not  strictly  appear  that  tha 
(6)  Osmond  v.  Pitzroy,  3  P.  Wms.  130  ;  bargain  was  induced  by  false  and  fraudu- 
Fonbl.  Tr.  Eq.  6th  ed.  68  ;  6  Bro.  P.  C.  lent  affirmations  on  the  part  of  the  pur- 
137  ;  ante,  187.    [See  Farnam  v.  Brooks,  chaser.   Holden  v.  Crawford,  1  Aik.  390.] 
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benefit,  as  to  payment  and  security  ;  there  is  a  tacit  understanding 
that  all  shall  share  alike,  pari  passu  ;  and  that  it  shall  not  be  com- 
petent to  one  of  them,  without  their  knowledge,  to  stipulate  for 
any  additional  benefit  or  security  to  himself,  (c)  Accordingly,  if 
one  creditor  do  make  any  such  stipulation,  in  fraud  of  the  other 
creditors,  the  effect  thereof  will  be  to  destroy  any  security  which 
may  have  been  given  to  him,  even  for  the  legal  amount  of  the  com- 
position, (d)  And  it  makes  no  difference  that  the  stipulation  in 
question  did  not  originate  with  the  creditor,  but  in  the  voluntary 
offer  of  the  debtor  himself,  or  of  a  third  person  on  his  behalf ;  (e) 
or  that  the  creditor  has  realized  nothing  under  the  agreement :  for 
it  is  the  mere  fact  of  such  an  agreement  having  been  made,  which 
constitutes  the  fraud.  (/) 

So,  where  there  is  a  composition,  it  is  a  fraud  in  any  one  creditor 
who  concurred  therein,  to  sue  the  insolvent  contrary  to  the  terms 
of  such  composition ;  (^)  although  such  creditor  was  the  last  who 
agreed  to  the  terms,  or  signed  the  deed ;  and  although  he  did 
not  actively  induce  any  of  the  other  claimants  to  agree  there- 
to. (K) 

And  where  a  creditor  executed  a  composition  deed,  containing  a 
release,  on  being  paid  a  larger  sum  than  the  amouAt  of  the  compo- 
sition on  his  debt,  and  on  the  representation  of  the  debtor  that  no 
other  creditor  had  been  similarly  preferred,  which  representation 
the  debtor  knew  to  be  false  ;  it  was  held  that  the  creditor  could  not 
rely  on  this  fact,  in  order  to  avoid  his  release,  inasmuch  as  he  him- 
self was  partioeps  fraudis.  (i) 

But  it  appears  that  the  mere  fact  of  one  creditor  undertaking  to 

(c)  Dauglish  v.  Tennant,  L.  R.  2  Q.  B.  Caines,  213;    Clark  v.  White,  12  Peters 

49;    Gibson  u.  Brace,  5    M.   &   G.   329;  (TJ.   S.),  178;  Trumbull  v.  Tilton,  21  N. 

Wilson  V.  Ray,  10  A.  &  E.  82  ;  Cockshott  H.  128.] 

u.  Bennett,  2  T.  R.  763  ;  Jackson  v.  Loraas,  (e)  Knight  v.  Hunt,  5  Bing.  432. 

4  lb.  166  ;  Leicester  v.  Rose,  4  East,  371  ;  {/ )  Higgins  v.  Pitts,  4  Exch.  312,  324  ; 

Jackson  v.  Davison,  4  B.  &  Aid.  695,  697  ;  18  L.  J.  Exch.  488, 493  ;  Howden  v.  Haigh, 

Wells  V.  Girling,  1  B.  &  B.  447  ;  Lewis  v.  11  A.  &  E.  1033. 

Jones,  4  B.  &  C.  .511,  515.     See  Tuck  v.  (g)  See  Oranley  v.   Hillary,  2  M.  &  S. 

Tooke   (in   error),  9  B.  &  C.   437,  as   to  120;    [Perkins  u.  Lockwood,    100   Mass. 

pleading  fraud  of  this  kind.  249.] 

(rf)  Howden  v.  Haigh,  11  A.  &  E.  1033 ;  (A)  Steinman  v.  Magnus,  11  East,  390 ; 

see  per  Littledale  J.  lb.  1039.  See  observa-  Boothbey  v.  Sowden,  3  Camp.  175 ;  Mac- 

tions  of  Alderson  B.  on  this  case,  David-  kenzie  v.  Mackenzie,  16  Ves.  372  ;  Cranley 

son   0.  M'Gregor,   8  M.  &  W.  755,  763.  u.  Hillary,  2  M.  &  S.  122. 

[See  Case  v.  Gerrish,  15  Pick.  50 ;  Wiggin  (j)  Mallalieu  v.  Hodgson,  16  Q.  B.  689 ; 

f.  Bush,  12  John.  306 ;   Payne  v.  Eden,  3  20  L.  J.  Q.  B.  339. 
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discharge  his  debtor,  on  being  paid  a  composition,  in  order  to  in- 
duce another  creditor  to  discliarge  that  debtor  on  being  paid  a  like 
composition,  does  not  prevent  the  former  from  afterwards  recover- 
ing from  the  debtor  ;  unless  there  be  evidence  that  all,  or  at  least  a 
majority  of  the  creditors,  came  in  to  the  same  terms.  (Jc)  Nor  will 
the  mere  fact  of  one  creditor  having  promised  to  execute  a  compo- 
sition deed,  if  another  will  do  so,  prevent  the  former  from  after- 
wards suing  for  his  debt,  although  the  latter  may  have  executed 
the  deed  on  the  faith  of  such  promise.  (?) 

Where  a  creditor,  who  had  two  distinct  demands  against  his 
debtor,  B.,  seized  the  goods  of  B.  under  an  execution  for  one  of 
them,  and  afterwards  at  a  meeting  of  some  of  the  creditors  of  B., 
when  a  composition  was  proposed,  declared  that  he  would  not  agree 
to  the  composition,  unless  the  debt  for  which  the  goods  had  been 
seized  were  secured  to  him  ;  and  C,  who  was  not  a  creditor,  guar- 
antied the  debt  ;  and  A.  withdrew  his  execution,  and  signed  the 
composition  deed  ;  it  was  held  that  the  bargain  was  a  fraud  upon 
the  rest  of  the  creditors,  and  therefore  void.  (?m) 

And  a  creditor,  who  affects  to  join  in  a  general  arrangement  for 
settling  the  affairs  of  the  debtor,  is  not  allowed  to  keep  back  part 
of  his  demand,  a?nd  sign  for  the  remainder  only,  and  then  to  sue 
the  debtor  for  that  portion  which  he  did  not  include  in  the  deed  of 
arrangement.  Thus  in  Britten  v.  Hughes,  (n)  it  appeared  that  the 
plaintiffs,  together  with  several  creditors  of  the  defendant,  executed 
a  composition  deed,  by  which  they  consented  to  take  ten  shillings 
in  the  pound,  in  full  for  their  respective  debts.  The  sums  due  to 
the  several  creditors  were  inserted  opposite  to  their  respective 
names  in  a  schedule  at  the  foot  of  the  deed.  The  deed  contained 
a  general  release  of  the  defendant,  by  all  the  creditors  who  had 
signed.  The  plaintiffs  were  the  holders  of  two  bills  of  exchange, 
drawn  bj-  the  defendant,  and  overdue  when  they  signed  the  deed  ; 
and  they,  at  the  request  of  the  defendant,  inserted  in  the  schedule 
the  amount  of  one  of  them  only,  as  he  said  that  the  plaintiffs 
might  recover  the  amount  of  the  other  from  the  acceptor ;  but  the 
latter  having  refused  payment,  the  plaintiffs  sued  the  defendant  as 
drawer ;  and  it  was  held,  that  they  were  not  entitled  to  recover  ; 

(it)  Reay  v.  Richardson,  2  Cr.,  M.  &  R.  {I)  Boyd  v.  Hind,  1  H.  &  N.  938. 

422;  and  see  remarks  of  Lord  Abinger,  lb.  (m)  Coleman  v.  Waller,  3  Y.  &  J.  212. 

428  ;    Wood   u.   Roberts,   2    Stark.   417  ;  (n)  5  Bing.  460. 
Clark  V.  Upton,  3  M.  &  R.  89. 
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the  concealment  of  a  part  of  their  debt  being  a  fraud  on  the  rest  of 
the  creditors  ;  and  the  general  words  of  the  release  -not  being  re- 
strained by  a  previous  recital,  that  the  defendant  was  indebted  to 
his  creditors  in  the  several  sums  set  opposite  to  their  names  in  the 
schedule. 

And  it  has  likewise  been  held,  that  where  a  creditor  signs,  seals, 
and  delivers  a  composition  deed,  although  he  does  not  set  the 
amount  of  the  debt  opposite  to  his  name  in  the  deed,  yet  he  is 
bound  by  the  terms  of  the  composition,  to  the  amount  of  his  then 
existing  debt,  (o) 

So,  if  a  private  agreement  made  by  one  creditor  with  a  debtor, 
in  consideration  of  the  former  signing  a  composition  deed,  be  void 
on  the  ground  of  fraud,  no  security  obtained  by  virtue  thereof  is 
rendered  valid,  by  the  arrangement  for  such  composition  deed  being 
afterwards  abandoned.  Thus,  where  I.  S.,  who  was  then  in  em- 
barrassed circumstances,  was  indebted  to  the  plaintiff  for  money 
lent ;  and  the  plaintiff  informed  him  that,  if  he  would  give  secur- 
ity for  its  repayment,  he,  the  plaintiff,  would  procure  his  creditors 
to  accept  a  composition  ;  and  the  defendant  became  surety  for  I.  S. 
in  a  joint  promissory  note,  on  Jhe  understanding  that  this  was  to  be 
kept  seci-et  from  the  other  creditors ;  after  which  the  plaintiff  en- 
deavored to  obtain  a  composition,  but  failed  ;  it  was  held,  that  he 
could  not  recover  on  the  note  as  against  the  defendant,  because  the 
transaction  was  fraudulent  and  void  in  its  inception,  (p) 

And  where  ther*  is  such  a  fraudulent  agreement  between  a 
debtor  and  one  of  his  creditors,  the  debtor  stands  in  no  better  posi- 
tion than  the  creditor ;  and,  accordingly,  if  such  agreement  con- 
tain a  stipulation  by  the  creditor  to  indemnify  the  debtor  against 
the  original  debt,  the  debtor  cannot  enforce  such  stipulation  against 
the  creditor,  (jj) 

But  a  gratuitous  payment,  or  an  additional   security  made  or 
given  to  a  particular  creditor,  after  he  has  signed  the   payment 
composition  deed,  is  not  a  fraud  on  the  other  creditors  ;    the^composf- 
provided  it  were  not  made  or  given  in  pursuance  of  a   tiondeed. 
prior  agreement  between  the  parties,  entered  into  for  the  purpose 
of  inducing  the  creditor  to  accede  to  the  general  arrangement,  (r) 

(o)  Harrhy  v.  Wall,  1  B.  &Ald.  103.  (r)    See   per  Best   C.  J.  and   Park  J. 

(p)  Wells  V.  Girling,  1  B.  &  B.  447.  Knight  v.  Hunt,  5  Bing.  432,  434.     The 

(?)  Higgins  V.  Pitts,  4  Exch.  312,  324;  giving  up,  by  the  creditor,   of  an  instru- 

18  L.  J.  Exch.  488.  ment  whereby  a  debt  barred  by  a  compo- 
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It  has,  however,  been  held  in  bankruptcy,  that  if  a  bankrupt 
enter  into  a  composition  deed,  whereby  his  creditors  release  him 
from  their  debts,  a  promissory  note  subsequently  given  to  a  creditor 
for  the  remainder  of  his  claim,  is  not  a  good  petitioning  creditor's 
debt,  (s) 

And  where  the  creditors  of  an  insolvent  agreed,  by  an  instru- 
ment not  under  seal,  that  they  would  accept,  in  full  satis- 
faction of  their  debts,  twelve  shillings  in  the  pound,  pay- 
able by  instalments,  and  would  thereafter  release  him 
from  all  demands ;  and  one  of  the  creditors  who  signed 
for  the  whole  amount  of  his  debt  held,  at  the  time,  as  a 
security  for  part,  a  bill  of  exchange  drawn  by  the  debtor  for  a  valu- 
able consideration,  and  accepted  by  a  third  person  ;  and  the  money 
due  on  this  bill  was  afterwards  paid  by  the  acceptor  ;  it  was  holden 
that  the  creditor  might  retain  it,  —  the  agreement  of  composition 
not  containing  any  stipulation  for  giving  up  securities,  (i)  and  the 
effect  of  it  not  being  to  extinguish  the  original  debt,  (m) 


Effect  of  re- 
ceiving com- 
position, on 
right  to  real- 
ize securities 
held  at  the 
time. 


sition  deed  was  secured,  is  not  a  sufficient 
consideration  to  support  a  promise  by  the 
debtor,  to  pay  the  residue  of  such  debt 
beyond  the  amount  received  under  the 
deed.  Cowper  u.  Green,  7  M.  &  W.  633. 
As  to  recovering  back  money  paid  to  in- 
duce a  creditor  to  sign  a  composition 
deed,  see  "Wilson  v.  Ray,  10  A.  &  E.  82; 
Bradshaw  v.  Bradshaw,  9  M.  &  W.  29  ; 
Smith  V.  Cuff,  6  M.  &  S.  160. 

(s)  Ex  parte  Hall,  1  Deac.  171. 

(t)  Where  such  is  evidently  the  mean- 
ing of  the  agreement,  the  principal  cannot 
sue  on  such  securities  ;  Stock  v.  Mawson, 
1  B.  &  P.  286 ;  or  retain,  as  against  the 
other  creditors,  any  money  received  by 
virtue  thereof.  Alsager  </.  Spalding,  6 
Scott,  204. 

(«)  Thomas  v.  Courtnay,  1  B.  &  Aid. 
1.  It  will  be  observed  that  in  this  case 
the  acceptor  of  the  bill  held  by  the  creditor 
had  not,  on  taking  it  up,  any  remedy  over 
against  the  debtor.  Where  the  composi- 
tion agreement  shoAVS  that  the  debtor  is  to 
pay  only  a  specific  composition  to  each 
creditor  in  full,  and  there  is  no  clause  as 
to  securities,  the  creditor  cannot  act  upon 
securities  held  by  him  against  third  per- 
sons, if  the  latter,  on  satisfying  such  se- 


curities would  have  a  right  of  action 
against  the  debtor,  as  for  money  paid  for 
hin^  For  in  this  event,  the  debtor  would 
indirectly  pay  a  larger  composition  on  the 
particular  debt  than  the  deed  provides,  in 
violation  of  the  tacit  understanding  of  the 
creditors  to  the  contrary.  See  Lewis  v. 
Jones,  4  B.  &  C.  506.  But  in  Mallett  v. 
Thompson,  5  Esp.  178,  Lord  EUenborough 
is  reported  to  have  held  that  although  the 
creditor  had  received  a  composition  and 
executed  a  general  composition  deed,  and 
had  therein  covenanted  "  not  to  sue  or 
otherwise  molest  the  debtor,"  who  in  that 
case  ivas  the  payee  and  indorser  of  a  note 
made  for  his  accommodation,  — he  might 
still  sue  the  maker,  although  the  latter,  on 
paying  the  note,  would  have  his  remedy 
against  such  payee.  Several  of  the  cases 
on  the  effect  of  allowing  the  creditor  to  sue 
third  persons  on  existing  securities,  after 
compounding  with  his  debtor,  are  collected 
in  a  note  to  Lewis  v.  Jones,  4  B.  &  C.  .515. 
If  there  be  an  express  reseiTation  of  se- 
curities, sureties  may  be  sued.  Nichols  v. 
Norris,  3  B.  &  Ad.  41.  [See  Seymour  v. 
Minturn,  17  John.  169  ;  Geisner  v.  Kersh- 
ner,  4  Gill  &  J.  305 ;  Inman  v.  Griswold, 
1   Cowen,   199;    Makepeace    v.  Harvard 
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The  principle  on  which  the  bankrupt  acts  are  founded  is,  that  the 
property  of  the  debtor  shall  be  divided  ratably  amongst   p^audon 
his  creditors  ;  and,  therefore,  any  agreement  between  a    creditors, 
bankrupt  and  one  of  his  creditors,  the  object  of  which  is   bankrupt 
to  secure  to  the  latter  a  preference  on  the  future  effects 
of  the  debtor,  is  void  as  a  fraud  on  the  other  creditors,  (x)     Thus, 
an  agreement  between  an  insolvent  debtor  and  his  assignee,  where- 
by an  estate  of  the  insolvent  was  to  be  held  by  the  assignee,  in 
trust  to  pay,  out  of  the  rents  and  profits,  annuities  to  the  insolvent 
and  his  wife,  and  to  apply  the  surplus  towards  the  extinction  of  a 
debt  owing  to  the  assignee,  was,  —  on  being  brought  before  a  court 
of  equity  at  the  instance  of  the  insolvent  himself, — rescinded  as 
a  fraud  on  the  creditors,  (jf) 

So,  a  contract  with  a  bankrupt,  to  pay  him  a  sum  of  money,  if  he 
would  induce  his  assignees  to  sell  to  the  person  who  was  to  make 
such  payment,  part  of  the  property  of  the  bankrupt  for  a  given  sum, 
is  a  fraud  on  the  creditors,  and  void,  (s) 

For  the  same  reason,  an  agreement  by  one  creditor  to  pay  to  the 
assignees  of  a  bankrupt,  a  sum  equal  to  ten  shillings  in  the  pound  on 
all  debts  proved  against  the  estate,  in  consideration  of  being  allowed 
the  amount  of  his  own  claim  in  full,  is  void,  —  even  although  the 
presumption  be,  that  the  creditors  might  he,  benefited  thereby,  (a) 
And  so  money  paid  by  a  party  in  contemplation  of  bankruptcy,  to 
one  who  was  not,  at  the  time,  his  creditor,  but  who  was  jointly 
liable  with  him,  in  order  to  indemnify  the  latter  against  such  joint 
liability,  may  be  recovered  by  the  assignees  as  money  received  to 
their  use.  (V) 

4.  We  have  already  fully  considered  the  cases  in  which  a  surety 
will  be  discharged  from  responsibility,  by  reason  of  the   ^^^^^  ^^ 
secret  dealings  of  the  principal  and  the  debtor,  in  viola-   parties  coi- 

.  „    ,  laterally  in- 

tion  of  the  express  or  imphed  contract  ot  the  surety.  terestedina 

And  on  the  same  principle  it  is  held,  that  if  A.  agree 
to  give  B.  a  certain  sum  for  goods,  in  advancement  of  C. ;  any 
secret  agreement  between   B.  and  C,  that  the  latter  shall  pay  a 
further  sum,  is  void,  as  a  fraud  on  A.,  although  the  bill  of  sale  be 

College,   10  Pick.   298 ;  Clark  v.  White,  (z)  M'Shane  v.  Gill,  1  C.  &  P.  149. 

12  Peters,  178.]  (a)  Steaines  v.  Wainwright,  8   Scott, 

(x)  Jackson   u.  Davison,  4  B.  &  Aid.  280. 

691  ;  Rogers  v.  Kingston,  2  Bing.  441.  (b)  Groom  v.  Watts,  4  Exch.  727. 

(y)  M'Neill  v.  Cahill,  2  Bligh,  229. 
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made  to  A.  ;    and    B.   cannot  recover  such  further  sum  against 

It  is  hkewise  reported  to  have  been  held  by  Lord  Ellenborough, 
that  a  secret  agreement  to  allow  a  poundage  to  a  person,  for  recom- 
mending a  third  party  to  buy  goods  of  him  who  was  to  pay  the 
poundage,  is  void,  as  a  fraud  on  the  customer,  (^d)  But  in  a 
subsequent  case  his  lordship  is  reported  to  have  expressed  an 
opinion,  that  an  agreement  to  pay  tlie  plaintiff  a  percentage,  for 
introducing  the  defendant,  a  medical  man,  to  a  partnership  with  a 
medical  practitioner,  upon  a  premium  being  paid  to  the  latter,  is 
not  invalid,  (e) 

We  have  likewise  seen,  that  if  a  man  sell  goods,  and  still  con- 
tinue in  possession  as  visible  owner  thereof,  such  sale  may  be  void 
as  against  creditors,  so  that  the  goods  may  be  taken  in  execution 
by  them.  (/) 

And  an  agreement  made  in  consideration  of  the  sale  or  relin- 
quishment of  an  ofSce,  although  it  be  not  of  a  public  character,  is 
void  on  the  ground  of  fraud,  if  it  be  made  without  the  knowledge 
or  sanction  of  the  person  who  has  the  right  of  appointing  to  such 
office.  (^)  Where,  therefore.  A.,  who  held  an  office  for  life,  which 
was  in  the  gift  of  B.,  agreed  with  C.  to  resign,  and  to  procure  the 
appointment  for  him;  and-C,  in  consideration  thereof,  agreed  that 
A.  should  have  a  moiety  of  the  profits  ;  and  A.,  having  resigned, 
procured  the  appointment  of  C. ;  it  was  held  that  such  an  agree- 
ment, not  having  been  communicated  to  B.,  was  void  as  a  fraud  on 
him.  (Ji) 

But  it  seems  that,  at  law,  a  contract  is  not  illegal  or  void,  merely 
because  private  rights  may  be  interfered  with  by  the  act  stipulated 
for.  Thus,  where  the  consideration  involves  a  breach  of  contract 
or  trust,  of  which  a  court  of  equity  alone  can  take  cognizance,  the 
contract  may  be  enforced  at  law,  and  the  persons  injured  by  its  per- 
formance must  obtain  redress  by  applying  to  a  court  of  equity,  (i) 

(c)  Jackson  v.  Dachaire,  3  T.  R.  551.  (g)  Parsons  «.  Thompson,  1  H.  Bl.  322, 

{d)  Wyburd  v.  Stanton,  4  Esp.  179.  327 ;  Harrington  «.  Du  Chatel,  1  Bro.  C. 

(e)  Edgar  v.  Blick,  1   Stark.  464.     An  C.    124 ;    Blachford  u.   Preston,  8  T.  E. 

agreement  to  sell  a  business  or  good-will,  89. 

and  recommend  customers,  is  good.     See  (A)  Waldo  v.  Martin,  4  B.  &  C.  319. 

Bunn   V.   Guy,  4  East,  190;  Bryson  v.  [i]  See  Warwick  v.  Richardson,  10  M. 

Whitehead,  1  S.  &  S.  74.  &  W.  284,  295. 

(/)  Ante,  573  et  seq. 


CHAPTER  V. 

OF  THE  USUAL  DEFENCES  TO  ACTIONS  ON  CONTRACTS. 

1.  Performance  of  the  Contract,  and  Excuses  for  the  Non-performance  thereof. 

2.  Payment. 

3.  Accord  and  Satisfaction. 

4.  That  a  Bill  of  Exchange  or  other  Negotiable  Security,  has  been  taken  for 

the  Debt. 

5.  Release  of  the  Claim  by  Act  of  the  Party,  or  by  Operation  of  Law. 

6.  Another  Action  pending —  Judgment  recovered. 

7.  Arbitrament  and  Award. 

8.  Tender  of  the  Debt. 
■9.  Statute  of  Limitations. 

10.  Set-ofl". 

11.  Infancy. 

12.  Coverture. 

13.  Bankruptcy. 

14.  Equitable  Defences. 


1.  Performance  of  the  Contract,  and  Excuses  for  the  Non-performance  thereof. 


1.  By   whom   the   contract   is  to   be  per- 

formed. 

2.  How  it  is  to  be  performed. 

3.  Wiien  it  is  to  be  performed. 


4.  Of  notice  and  request  to  perform. 

5.  Excuses  for  non-performance. 

6.  Of  rescinding  the  contract. 


1.  The  rule  of  law  is,  that  the  person  vt^ho  is  to  be  discharged 
from  his  liability  upon  a  contract,  by  the  performance  of  By  whom  the 
a  certain  act,  is  impliedly  bound  to  do,  or  cause  to  be  be'per-'  '*  ^ 
done,  the  act  which  is  to  discharge  him.  (a)  Thus,  fortn^d. 
where  the  creditors  of  an  insolvent  debtor  agreed  to  receive  a  com- 
position on  their  respective  debts,  to  be  secured  by  the  promissory 
notes  of  the  debtor,  payment  of  which  was  to  be  guarantied  by 
a  third  person  ;  it  was  held  to  be  incumbent  on  the  debtor  to  tender 

(a)  See  per  Lord  Ellenborough,  Cran-  see  Co.  Litt.  210  b,  211  a,  220;  Bac.  Abr. 
ley  «.  Hillary,  2  M.  &  S.  120,  122.  As  to  Conditions;  Bro.  Abr.  Conditions,  174; 
the  party  who  may  perform  a  condition,    and  see  Cheney's  case,  3  Leon.  260. 
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such  notes  to  the  creditors,  in  order  to  bar  their  original  claims,  un- 
less the  latter  had,  by  their  conduct,  dispensed  with  such  tender.  (J) 
So,  if  a  party  has  to  pay  a  sum  of  money,  a  mere  readiness  to  pay 
is  insufficient ;  but  he  is  bound  to  go  to  the  party  who  is  entitled  to 
receive  the  money,  and  to  pay  or  tender  the  same  to  him,  in  order 
to  exonerate  himself  from  liability,  (c)  And  so  the  acceptor  of  a 
bill  or  the  maker  of  a  note  is,  in  general,  liable  thereon,  although 
the  instrument  has  not  been  presented  for  payment ;  it  being  legally 
incumbent  upon  the  acceptor  or  maker  to  pay  it  without  present- 
ment, (d) 


2.  With  regard  to  the  mode  of  performing  a  contract,  but  few 
How  per-  observations  need  be  made  ;  as  it  is  obvious  that  an 
formed.  '  agreement  must  always  be  executed  according  to  its 
legal  effect.  (cZ^)     Thus  a  party  is  equally  guilty  of  a  breach  of  his 

be  able  to  convey  such  a  title  as  the  other 
party  had  a  right  to  expect.  Lawrence 
V.  Dole,  11  Vt.  549.  It  has  been  held  in 
Ohio  that  a  contract  for  a  good  title  was 
discharged  by  a  tender  of  a  quit-claim 
deed,  the  grantor  having  the  whole  title. 
Pugh   V.  Chesseldine,   11   Ohio,  109.     See 


(6)  Cranley  v.  Hillary,  2  M.  &  S.  120 ; 
Eeay  v.  White,  1  C.  &  M.  748. 

(c)  Co.  Litt.  sect.  340;  Soward  v. 
Palmer,  2  Jloore,  276  ;  Cranley  v.  Hillary, 
2  M.  &  S.  120,  122. 

(d)  Turner  v.  Hayden,  4  B.  &  C.  1. 
(rf')  [When  a  contract  stipulates  for  the 

conveyance  of  lands  or  estate,  or  for  a 
title  to  it,  performance  can  be  made  only 
by  the  conveyance  of  «  good  title.  And 
when  it  stipulates  only  for  a  deed,  or  for  a 
conveyance  by  a  deed  described,  perform- 
ance is  made  by  giving  such  a  deed  or  con- 


2  Sugden  V.  &  P.  (8th  Am.  ed.)  573, note 
(J).  In  the  absence  of  express  conditions 
to  the  contrary,  the  vendor  must  make  a 
good  title  to  the  land.  Hall  v.  Betty,  4  M. 
&  G.  410  ;  Souter  v.  Drake,  5  B.  &  Ad. 
992 ;  Doe  v.  Stanion,  1  M.  &  W.  695,  701. 


veyance  as  the  contract  describes,  however    A  court  of  equity  will  not  compel  a  pur- 


defective  the  title  may  be.  Hill  v.  Hobart, 
15  Maine,  164.  See  Lawrence  r.  Dole,  11 
Vt.  549  ;  Parker  v.  Parmele,  20  "John. 
130;  Tinney  ».  Ashley,  15  Pick.  546.  A 
contract  to  make  and  execute  "  a  good  and 
sufficient  deed  to  convey  the  title  to  said  prem- 
ises," is  not  performed,  unless  a  good  title 
to  the  land  passes  by  the  deed.  Hill  ( . 
Hobart,  15  Maine,  164;  I'ugh  r.  Chessel- 
dine, 11  Ohio,  109.  See,  also,  Tinney  v. 
Ashley,  15  Pick.  546  ;  Smith  o.  Haynes, 
9  Greenl.  128;  Tremaine  v.  Lining, 
Wright,  644;  Brown  v.  Gammon,  14 
Maine,  276 ;  Stone  v.  Powle,  22  Pick. 
166.  A  contract  "  to  convey  the  land  by 
a  deed  of  conveyance,"  for  a  stipulated 
price,  is  not  performed  by  executing  a  deed 


chaser  to  take  a  doubtful  title.  Marlon 
V.  Smith,  2  P.  Wms.  198;  Shapland  </. 
Smith,  1  Bro.  C.  C.  75 ;  Vancouver  v. 
Bliss,  11  Ves.  458,  465;  Jervoise  v.  Duke 
of  Northumberland,  1  J.  &  W.  559 ; 
Pyrke  i.  Waddington,  10  Hare,  1.  And 
it  has  been  held  in  a  court  of  law  that  a 
good  title,  to  be  made  under  a  contract  for 
the  sale  of  land,  means  not  merely  a  good 
legal  title,  but  such  a  title  as  a  court  of 
equity  would  require  as  suflficient  ground 
for  compelling  specific  performance  against 
the  purchaser.  Jeakes  c.  White,  6  Exch. 
873 ;  and  see  Simmons  t.  Heseltine,  5 
C.  B.  N.  S.  554.  A  purchaser  agreeing  to 
take  the  vendor's  title  "  without  dispute,'' 
is  precluded,  both  at  law  and  in  equity. 


of  conveyance  merely.     The  party  must    from  raising  any  objection  to  it.     Duke  v. 
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contract,  whether  he  directly  refuses  to  perform  it,  or  voluntarily 
does  an  act  which  puts  it  out  of  his  power  to  perform  it,  (e)  or 
which  prevents  the  other  party  from  having  the  benefit  of  it.  (/) 
So,  if  one  party  agree  to  deliver  up  a  written  instrument  to  an- 
other, he  is  bound  to  deliver  up  such  instrument,  in  the  same  con- 
dition in  which  it  was  at  the  time  he  contracted  to  deliver  it.  (^) 
So,  if  there  be  a  contract  to  deliver  a  certain  quantity  of  goods,  it 
will  not  be  satisfied  by  showing,  that  the  contractor  was  ready  and 
willing  to  deliver  a  larger  quantity  ;  even  although  it  appear  that 
the  party  to  whom  they  were  to  be  delivered  refused  to  receive  any 
part  of  them.  Qi)     So,  where  there  was  an  agreement  to  deliver 


Barnet,  2  Coll.  C.  C.  337.  So,  where  the 
purchaser  agrees  to  take  such  title  as  the 
vendor  has,  he  is  not  entitled  to  a  better 
one.  Wilmot  v.  "Wilkinson,  6  B.  &  C. 
506 ;  Freme  v.  Wright,  4  Madd.  364 ;  Cat- 
tell  u.  Carroll,  3  Y.  &  C.  Ex.  413  ;  Hume 
0.  Pocock,  L.  R.  1  Eq.  423  ;  S.  C.  L.  R.  1 
Ch.  Ap.  379.  On  a  contract  for  the  sale 
of  land  by  description,  the  property  pro- 
posed to  be  conveyed  must  agree  with  the 
description  of  the  property  contracted  for ; 
and  if  it  does  not,  a  court  of  equity  will 
not,  in  general,  enforce  the  contract. 
Stanton  u.  Tattersall,  1  Sm.  &  G.  529 ; 
and  see  Flight  v.  Booth,  1  Bing.  N.  C. 
370  ;  Jones  v.  Edney,  3  Camp.  285.  A  con- 
tract for  the  purchase  of  certain  land,  prima 
facie  would  mean  the  purchase  of  the  fee- 
simple  ;  but  if  the  purchaser  knew  that 
the  vendor  had  not  such  an  estate,  and  did 
not  profess  to  have  a  fee-simple,  then  the 
contract  might  impart  such  interest  as  the 
purchaser  knew  the  vendor  had ;  if  the 
purchaser  had  no  such  knowledge,  he 
might  exercise  an  option  of  taking  such 
an  estate  as  the  vendor  had,  but  could  not 
be  compelled  to  take  any  other  estate  than 
that  which  he  contracted  to  purchase.  Per 
Kindersley  V.  C.  Cox  u.  Middleton,  2 
Drew.  209.  A  contract  for  the  sale  of 
land  is  not  satisfied  by  conveying  land 
subject  to  rights  of  which  the  purchaser 
had  no  notice;  as  a  right  of  sporting; 
Burnell  v.  Brown,  1  Jac.  &  W.  168;  or  a 
right  of  common  ;  Gibson  v.  Spurrier, 
Peake  Add.  Cas.  49  ;  or  a  right  of  way ; 
Dykes  v.  Blake,  4  Bing.   N.   C.  463 ;  but 


where  a  right  of  way  over  land  contracted 
to  be  sold  was  obvious,  consisting  of  a 
road  through  it,  the  purchaser  was  held 
bound  to  complete  the  purchase.  Bowles 
</.  Round,  5  Ves.  508.] 

(c)  See  Stirling  v.  Maitland,  5  B.  &  S. 
840;  M'Intyre  v.  Belcher,  14  C.  B.  N.  S. 
654 ;  Charnley  v.  Winstanley,  5  East, 
266. 

(/)  Inchbald  v.  Western  &c.  Coffee 
Comp.<iny,  17  C.  B.  N.  S.  733. 

[g)  Richardson  v.  Barnes,  4  Exch.  128, 
132. 

(A)  Dixon  V.  Fletcher,  3  M.  &  W.  146  ; 
and  see  Rylands  v.  Kreitman,  19  C.  B.  N. 
S.  351  ;  Levy  v.  Green,  28  L.  J.  Q.  B. 
319;  Gorman  u.  Boddy,  2  C.  &  K.  145, 
148.  [In  such  case  the  buyer  is,  in  gen- 
eral, entitled  to  refuse  the  whole.  Cross 
V.  Eglin,  2  B.  &  Ad.  106  ;  Levy  v.  Green, 
8  El.  &  Bl.  75;  Hart  </.  Mills,  15  M.  & 
W.  85.  So,  if  the  seller  delivers  a  smaller 
quantitj'  of  goods  than  is  contracted  for, 
in  discharge  of  his  contract,  it  is  not  suf- 
ficient, and  such  smaller  quantity  may  be 
refused  by  the  purchaser ;  Waddington  u. 
Oliver,  2  B.  &  P.  N.  R.  61 ;  Oxendale  v. 
Wetherell,  9  B.  &  C.  386  ;  Hoare  v.  Ren- 
nie,  5  H.  &  N.  19  ;  but  if  the  purchaser 
accepts  the  quantity  delivered,  the  seller  is 
entitled  to  recover  from  him  the  price  of  the 
goods  so  accepted.  Morgan  v.  Gath,  3  H. 
&  C.  748  ;  Bowker  v.  Huyt,  18  Pick.  555  ; 
Wilde  J.  in  Snow  v.  Ware,  13  Met.  49  ; 
ante,  617,  and  note  (h).  In  contracts  for 
the  sale  of  goods,  the  quantity  of  goods  to 
be  delivered   is  sometimes  specified,  with 
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up  certain  bills  of  exchange,  which  were  foreign  bills,  drawn  in 
sets  of  three :  it  was  held  that  this  agreement  was  not  performed, 
by  the  delivery  up  of  one  part  of  each  of  the  bills  in  question,  (i) 
So,  an  agreement  to  pay  a  sum  of  money  by  promissory  notes,  is 
not  performed  by  merely  giving  the  notes,  if  they  be  not  paid  when 
due.  (y)  So,  where  a  lessee  of  premises  contracted  to  insure  in 
the  names  of  the  lessors ;  it  was  held  that  this  contract  was  not 
performed,  by  insuring  in  their  names  and  his  own  jointly.  (¥) 
And  so,  a  covenaiit  by  a  lessee,  to  insure  the  premises  in  the  joint 
names  of  the  lessor  and  himself,  is  not  performed  by  the  lessee  in- 
suring in  his  own  name  only.  (J)  But  it  has  been  held,  that  a 
covenant  by  a  lessee,  to  insure  in  the  joint  names  of  the  lessor  and 
himself,  is  well  performed  by  his  insuring  in  the  name  of  the  lessor 
only,  (m) 

When  there  are  several  ways  in  which  the  contract  might  be 
Where  con-  performed,  that  one  is  generally  adopted  which  is  the 
performed  in  least  profitable  to  the  plaintiff,  and  the  least  burdensome 
several  ways,    ^q  ^he  defendant,  (w) 


the  addition  "  more  or  less ;  "  in  such  cases 
the  quantity  which  the  seller  may  deliver 
in  fulfilment  of  his  contract,  has  certain 
reasonable  limits  of  allowance,  according 
to  the  circumstances  of  each  case.  See 
Cross  c.  Eglin,  2  B.  &  Ad.  106 ;  Cock- 
erell  u.  Aucompte,  2  C.  B.  N.  S.  440; 
Gibbs  V.  Gray,  2  H.  &  N.  22.  So  in  a  con- 
tract to  deliver  "  about"  a  specified  quan- 
tity of  goods.  Bourne  v.  Seymour,  16  C. 
B.  337.  Under  a  contract  to  sell  and  de- 
liver a  certain  quantity  of  goods  then  be- 
ing in  a  warehouse  in  Liverpool,  the  giving 
a  delivery  order  of"  about"  the  quantity, 


ton,  22  li.  J.  C.  746.  [A  covenant  to  in- 
sure is  broken  if  the  premises  are  left  in 
part  uninsured  for  any  time,  although 
afterwards  wholly  insured,  and  although 
no  loss  has  occurred  from  the  defective 
insurance.  Penniall  v.  Harborne,  11  Q. 
B.  368.  A  contract  providing  for  keeping 
up  the  insurance  of  a  ship,  was  held  to  be 
broken  by  failing  to  keep  the  ship  actually 
insured  for  three  days,  although  the  usual 
slip  for  the  insurance  had  been  delivered 
by  the  underwriters,  in  accordance  with 
which  the  policy  was  afterwards  executed, 
and  no  loss  was  sustained  by  the  omission. 


evidence  being   admitted  of    a   usage   of    Parry  v.  Great  Ship  Company,  4  B.  &  S. 


warehousemen  then  not  to  accept  delivery 
orders  in  any  other  form,  was  held  to  be  a 
sufficient  performance.  Moore  v.  Camp- 
bell, 10  Exch.  323.  See  Pembroke  Iron 
Co.  V.  Parsons,  5  Gray,  589  ;  Robinson  v. 
Noble,  8  Peters,  589.] 

{i)  Kearney  u.  West  Canada  Gold  &c. 
Company,  1  H.  &  N.  412. 

( j)  Dixon  V.  Hoklroyd,  7  E.  &  B.  903. 

(k)  Penniall  v.  Harborne,  11  Q.  B.  368. 

(1)  Doe  d.  Muston  v.  Gladwin,  6  Q.  B. 
953. 

(m)  Per  Wood  V.  C.  Havens  v.  Middle- 


556.  In  an  action  for  a  breach  of  a  cove- 
nant in  a  farming  lease,  in  selling  a  quan- 
tity of  farm-yard  manure,  and  allowing  it 
to  he  carried  oiF  the  premises,  the  defend- 
ant pleaded  that  he  brought  back  a  greater 
quantity  of  manure,  and  of  better  quality, 
in  place  of  that  carried  off;  but  the  plea 
was  held  bad,  as  substituting  a  performance 
different  from  that  contracted  for.  Leigh 
V.  Lillie,  6  H.  &  N.  165.] 

(n)  Per  Maule  J.  Cockburn  v.  Alexan- 
der, 6  C.  B.  791,  814. 
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When  a  contract  is  in  the  alternative,  —  as  that  the  promiser 
shall  do  a  certain  act  "  on  the  1st  of  January,  or  the  1st   „ 

/■  T-i  1  i;  1     II  !•  ^        Contract  in 

01  February;  or  shall  "pay  a  sum  oi  money,  or  de-  the  aiterna- 
liver  a  horse  to  the  promisee  ;  "  and  one  branch  of  the 
alternative  cannot  be  performed,  the  promiser  is  bound  to  perform 
the  other,  (o)  And,  in  such  cases,  the  right  to  select  the  mode  of 
performance  is  impliedly  vested  in  the  promiser,  (jo)  —  the  rule 
being,  that  "  in  case  an  election  be  given  of  two  several  things,  al- 
ways he  that  is  the  first  agent,  and  which  ought  to  do  the  first 
act,  shall  have  the  election."  (5)  Thus,  if  A.  agree  to  i-einvest  a 
sum  in  the  three  per  cent,  consols,  in  the  name  of  B.,  charging  the 
stock  at  a  certain  price,  or  to  pay  the  sum  in  bank-notes,  on  B.  giv- 
ing A.  six  months'  notice  ;  it  is  in  the  election  of  B.  whether  he 
will  have  the  money  reinvested,  or  paid  in  bank  nojies.  (r).  [An 
agreement  may  be  optional  with  one  party,  and  not  so,  but  binding, 
with  the  other.]  (r^)  • 


(o)  Stevens  u.  Webb,  7  C.  &  P.  60,  62. 
[A  written  promise  to  pay  a  certain  sum 
of  money  to  "  A.  or  B.,"  may  be  enforced 
in  an  action  by  A.  antlB.  jointly.  Osgood 
V.  Pearsons,  4  Gray,  455  ;  Walrad  v.  Peirie, 
4  Wend.  575  ;  Jerome  v.  Whitney,  7  John. 
321 ;  Willoughby  0.  WiUougiiby,  5  N.  H. 
244.] 

[p]  Per  Lord  Mansfield  C.  J.  Layton  v. 
Pearce,  1  Doiigl.  15,  16.  See  Penny  u. 
l^orter,  2  East,  2  ;  [Mayer  v.  Dwinell,  29 
Vt.  298  ;  Patchin  ^.  Swift,  21  Vt.  292  ; 
Smith  V.  Sanborn,  11  John.  59;  Small  u. 
Quincy,  4  Greenl.  497;  Giles  v.  Bradley, 
2  John.  Oas.  253;  Appleton  v.  Chase,  19 
Maine,  79  ;  State  v.  Worthington,  7  Oliio, 
171.  If  one  contract  in  the  alternative  to 
do  one  of  two  things  by  a  certain  day,  he 
has,  nntil  the  day  is  past,  the  right  to 
elect  which  of  them  he  will  perform  ;  but 
if  he  suffer  the  day  to  elapse  without  per- 
forming either,  his  contract  is  broken,  and 
his  right  of  election  lost.  Choice  ».  Mose- 
ley,  1  Bailey,  136.  See,  also.  Shearer  v. 
Jewett,  14  Pick.  232;  McNitt  v.  Clark,  7 
.John.  465.  In  Small  v.  Quincy,  supra, 
where  A.  contracted  to  deliver  to  B. 
"  from  one  to  three  thousand  bushels  of 
potatoes,"  it  was  held  that  he  might  de- 
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liver  any  quantity  he  chose  between  one 
and  three  thousand  bushels.] 

{q)  Co.  Litt.  145  a;  and  sec  South 
Eastern  Railway  Company  v.  The  Queen, 
17  Q.  B.  485,  492.  By  the  Erench  law, 
"  the  election  belongs  to  the  debtor,  if  it 
have  not  been  expressly  accordeil  to  the 
creditor.  A  debtor  may  discharge  himself 
by  delivering  one  of  two  things  promised ; 
but  he  cannot  compel  the  creditor  to  re- 
ceive one  part  of  one  and  one  part  of  the 
other.  An  obligation  is  pure'  and  simple, 
although  contracted  in  an  alternative  man- 
ner, if  the  one  of  two  things  promised 
could  not  be  the  subject  of  obligation."  — 
Code  Civil,  bk.  3,  tit.  3,  art.  1190. 

(r)  Chippeodate  v.  Tharston,  4  C.  &  P. 
98. 

(ri)  [  Disborough  v.  Neilsoa,  3'  John. 
Cas.  81;  Peck  v.  Hubbard,  11  Vt.  612. 
In  Disborough  v.  Neilson,  supra,  it  ap- 
peared that  A.  agreed  to  deliver  to  B.,  by 
the  first  of  May,  from  seven  hundred  to 
one  thousand  barrels  of  meal,  for  which 
B.  agreed  to  pay  on  delivery,  at  the  rate 
of  six  dollars  per  barrel,  and  A.  delivered 
seven  hundred  bairrels,  and  also  before 
the  day  named,  tendered  to  B.  three  hun- 
dred barrels  more,   to  make  up  the  one 
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But  if  the  promiser  once  make  his  election,  he  is  absolutely 
bound  thereby,  (s) 

And  where  rent  was  reserved  by  agreement,  "  to  be  paid  quar- 
terly, or  half  quarterly  if  required;"  and  the  landlord  received 
such  rent  quartiPly  for  a  twelvemonth ;  the  court  seemed  to  incline 
to  the  opinion,  that  he  had  made  his  election  as  to  the  period  of 
payment,  and  that,  therefore,  he  could  not,  without  notice,  distrain 
for  a  half  quarter's  rent.  (<) 

3.  Where  a  party  to  a  contract  undertakes  to  do  some  particular 
„,  .  .  act,  the  performance  of  which  depends  entirely  on  him- 
to  be  per-  self,  and  the  contract  is  silent  as  to  the  time  of  perform- 
ance ;  the  law  implies  an  engagement  that  it  shall  be 
executed  witjiin  a  reasonable  time,  without  reference  to  extraordi- 
nary circumstances,  (u)    Thus,  in  the  case  of  a  covenant  at  all  times 

thousand  barrels,  which  B.  refused;  it  was 
held  that  B.  was  bound  to  receive  and  pay 
for  the  whole  one  thousand  barrels,  the  de- 
livery of  any  quantity  between  seven  hun- 
dred and  one  thousand  barrels  being  at  the 
option  of  A.  only,  and  for  his  benefit.  Sec 
Giles  V.  Bradley,  2  John.  Cas.  253, j 

(s)  Brown  v.  Royal  Insurance  Society, 
1  E.  &  E.  853 ;  28  L.  J.  Q.  B.  275 ;  Gath 
V.  Lees,  3  H.  &  C.  558  ;  Co.  Litt.  146  a. 

(i)  Mallam  v.  Ardcn,  10  Bing.  299. 

(m)  Sec  per  Pollock  L.  C.  B.  Jones  u. 
Gibbons,  8  Exch.  920,  922  ;  Ford  v.  Cotes- 
worth,  L.  R.  4  Q.  B.  127, 133 ;  Sansom  v. 
Rhodes,  8  Scott,  544  ;  Adams  v.  Royal 
Mall  Steam  Packet  Co.  5  C.  B.  N.  S.  492 ; 
[Startup  V.  Macdonald,  6  Man.  &  G.  593, 
611,  Rolfe  B. ;  Aiwood  v.  Cobb,  16  Pick. 
231  ;  Roberts  v.  Beatty,  2  Pcnn.  63 ;  Phil- 
lips V.  Morrison,  3  Bibb,  105  ;  Sawyer  v. 
Hammond,  15  Maine,  40;  Howe  v.  Hun- 
tington, 15  Maine,  350;  Atkinson  v. 
Brown,  20  Maine,  67 ;  Cameron  u.  Wells, 


and  no  evidence  will  be  admitted  to  prove 
a  specific  time  at  which  they  were  to  be 
delivered,  for  that  would  be  to  contradict 
and  vary  the  legal  interpretation  of  the 
instrument.  Cocker  v.  Franklin  Hemp  & 
Flax  Manuf.  Co.  3  Sumner,  530  ;  Shaw 
C.  J.  in  Atwood  u.  Cobb,  16  Pick.  227. 
But  parol  evidence  has  been  admitted  to 
show  what  the  party  to  be  affected  consid- 
ered a  reasonable  time.  Coates  v.  Sang- 
ston,  5  Md.,  121  ;  Cocker  v.  Franklin 
Hemp  &  Flax  Manuf.  Co.  3  Sumner, 
530 ;  Ellis  y.  Thompson,  3  M.  &  W.  445. 
What  is  a  reasonable  time,  within  which  a 
contract  is  to  be  performed,  where  the  con- 
tract is  silent  on  the  subject,  is  a  question 
of  law.  Attwood  v.  Clark,  2  Greenl.  249  : 
Hill  V.  Hobart,  16  Maine,  164;  Howe  v. 
Huntington,  15  Maine,  350  ;  Kingsley  v. 
Wallis,  14  Maine,  57  ;  Murray  v.  Smith 
1  Hawks,  41.  And  it  is  to  be  determined 
by  a  view  of  all  the  circumstances  of  the 
case.     Cocker  r.  Franklin  Hemp  &  Flax 


30  Vt.  633;  Hales  v.  London  &  North  Manuf.  Co.  3  Sumner,  530.  This  question 
Western  Railway  Co.  4  B.  &  S.  66  ;  Tay-  has,  however,  sometimes,  under  peculiar 
lor  V.  Great  Northern  Railway  Co.  L.  R.  1  circumstances,  been  submitted  to  the  jury. 
C.  P.  385.  If  a  contract  or  order,  under  See  Howe  v.  Huntington,  15  Maine,  350  ; 
which  goods  arc  to  be  furnished,  does  not  Hill  v.  Hobart,  16  Maine,  164  ;  Greene  v. 
specify  any  time  at  which  they  are  to  be  Dingley,  24  Maine,  131  ;  Cocker  v.  Frank- 
delivered,  the  law  implies  a  contract,  that  lin  Hemp  &  Flax  Manuf.  Co.  3  Sumner, 
they  are  to  be  delivered  within  a  reason-  530.  Where  a  contract  is  made  for  the 
able  time.   Adams  v.  Adams,  26  Ala.  272  ;  payment  of  specific  articles,  such   as   the 
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to  make  further  assurance,  a  reasonable  time  to  levy  a  fine,  as  ad- 
vised by  counsel,  shall  be  allowed,  (v) 

Where  the  act  to  be  done  is  one  in  which  botli  parties  to  the 
contract  are  to  concur,  the  engagement  implied  by  law  is,  not  that 
the  act  shall  be  done  within  either  a  fixed  or  a  reasonable  time,  but 
that  each  shall  use  due  diligence  in  performing  his  part,  (a;) 

But,  as  we  have  seen,  («/)  where  a  contract  is  to  be  performed 
"  directly,"  this  does  not  mean  "  within  a  reasonable  time,"  but 
"  speedily,"  or  "  as  soon  as  possible."  (z)  And  so,  a  contract  by 
a  manufacturer  to  furnish  certain  specified  goods  "  as  soon  as  pos- 
sible," means  that  he  is  to  furnish  them  within  a  reasonable  time, 
regard  being  had  to  his  facilities  and  extent  of  business,  and  to  the 
contracts  he  may  already  have  in  hand,  (a) 

[So,  a  contract  to  be  performed  "  forthwith,"  was  held  not  neces- 
sarily to  mean  immediately.]  (aP) 

So,  where  the  contract  was,  to  sell  certain  goods  to  the  defend- 
ants, "  the  said  goods  to  be  delivered  forthwith,  and  the  price  to  be 
paid  by  the  defendants,  in  cash,  in  fourteen  days  from  the  time  of 
the  making  of  the  said  contract ;  "  it  was  held,  that  by  the  use  of 
the  word  "  forthwith,"  in  connection  with  the  payment  in  fourteen 
days,  it  was  manifest  that  the  parties  intended  the  goods  to  be  de- 
livered at  some  time  within  the  fourteen  days.  (6) 

Where  a  contract  is  to  be  performed  within  or  at  the  expiration 
of  a  month,  the  general  presumption  of  law  is,  that  the    xime,  how 
parties  meant  a  lunar,  not  a  calendar  month,  (c)     But   '^o^pited. 

payee  should  select,  at  a  place  designated,  UO,  115.     [If  by  the  terras  of  a  contract, 

but  no   time  fixed  for  the  payment,  such  each  party  is  to  do  certain  acts  upon  the 

articles  are  payable  on  demand.     Russell  happening  of  a  certain  future  event,  and 

r.  Ormsbee,  10  Vt.  274.    And  in  such  case,  no   time  when   is   fixed,  performance  or 

if  the  goods  are  specified,  the  party  agree-  tender  of  performance  must  be  made  with- 

ing  to  deliver  them  must  have  them  always  in  a,  reasonable  time  after  the  event  hap- 

ready  at  the  place.     Bailey   v.  Simonds,  6  pens ;  that  is,  so  much  time  as  is  neces- 

N.  H.  159.]  sary  conveniently  to  do  what  the  contract 

(v)  Pexpoint   c.    Thimblebye,    1    Roll,  requires  should  be  done.     Howe  v.  Hun- 

Abr.  441  ;  1   Ld.  Raym.  402.     So,  in   the  tlngton,  15  Maine,  350.] 
case  of  a  covenant  to  find  security.  Peeter        (a')  [Roberts  v.  Brett,  20  C.  B.  N.  S. 

V.  Carter,  1  Roll.  Abr.  tit.  Condition  (D.),  148.] 
438.  (b)  Staunton  v.  Wood,  16  Q.  B.  638. 

(x)  Ford  V.  Cotesworth,  L.  R.  4  Q.  B.         (c)  Per  Cur.  Simpson  u.  Margitson,  11 

127,133.  Q.  B.  23,  31.    The  word  moniA  in  a  statute 

(y)  Ante,  114.  passed  since  the  13  &  14  Vict.  c.  21,  s.  4, 

(z)  Duncan  v.  Topham,  8  C.  B.  225.  prima  facie  means  calendar  month. 

(o)  Attwood  V.  Emery,  1   C.  B.  N.  S. 
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if  the  context  shows  that  a  calendar  month  was  intended,  the  court 
may  adopt  that  construction,  (i^)  And,  in  like  manner,  the  cir- 
cumstances in  which  the  contract  was  made,  or  the  proof  of  some 
custom  in  the  place  where,  or  in  the  trade  with  reference  to  which 
it  was  made,  may  rebut  tiie  presumption,  and  show  that  a  calendar 
month  was  intended,  (e) 

In  the  case  of  mercantile  instruments,  however,  the  word 
"  month  "  is  understood  to  mean  "  calendar  month."  (/") 

Where,  by  the  contract,  a  party  is  to  have  so  many  days  for 
doing  an  act,  —  e.  g.  where  the  charterer  of  a  ship  is  allowed  by 
the  charter-party,  so  many  "running  days  "  for  loading  tlie  ship, — 
the  days  mean  consecutive  days,  including  Sundays,  unless  there 
be  a  custom  to  the  contrary,  (jf) 

Where  time  is  to  be  computed  from  an  act  to  be  done,  the  mode 
of  calculating  the  time  must  depend  on  the  circumstances  of  the 
particular  contract.  (Ji)  But  it  seems,  that  unless  the  act  to  be 
done  is  one  to  which  the  party  to  be  affected  by  the  computation  is 
party  or  privy,  the  day  of  doing  the  act  shall  be  excluded,  (i) 

So,  where  a  contract  is  to  be  performed  within  a  certain  time 
after  the  date,  or  day  of  the  date,  it  seems  that  the  day  of  the  date 
is  to  be  excluded.  (K)     And  where  goods  were  sold  "  to  be  paid 

(d)  Simpson  v.  Margitson,  11  Q.  B.  23. 

(e)  lb. ;  Lang  v.  Gale,  1  M.  &  S.  HI  ; 
Barksclale  v.  Morgan,  4  Mod.  18.') ;  Jocelyn 
V.  Hawkins,  1  Str.  446  ;  Titus  v.  Lady 
Preston,  lb.  652;  3  Chitty's  Statutes,  tit. 
Time,  1374,  note  (c) ;  Jolly  v.  Young,  1 
Esp.  186. 

(/)  Per  Littledale  J.  Keg.  u.  Chawton, 
1  Q.  B.  247,  250;  Hart  <..  Middleton,  2 
C.  &  K.  9,  10  ;  [Thomas  v.  Shoemaker,  6 
Watts  &  S.  179.  So  in  a  statute.  Bremer 
V.  Harris,  5  Grattan,  285;  Churchill  u. 
Merchants'  Bank,  19  Pick.  532.] 

(cj)  Brown  v.  Johnson,  10  M.  &  W.  331, 
334. 

(A)  Per  Grant  M.  K.  Lester  v.  Garland, 
15  Ves.  247,  248  ;  Wilkinson  ;;.  Gaston, 
9  Q.  B.  137,  144.  [See  O'Conner  u. 
Townes,  1  Texas,  107.  A  warranty  given 
on  the  sale  of  a  horse  in  the  form  "  war- 
ranted sound  for  one  month,"  was  con- 
strued to  mean  a  warranty  that  the  horse 
was  sound  at  the  time  of  the  sale,  provided 
complaint  of  unsoundness  was  made  within 


one  month.  Chapman  v.  Gwyther,  L.  E. 
1  Q.  B.  463.] 

((')  Lester  u.  Garland,  15  Ves.  247;  per 
Parke  B.  Webb  u.  Fairmancr,  3  M.  &  W. 
473,  476  ;  per  Lord  Tenterden,  Pellew  v. 
The  Inhabitants  of  Wonford,  9  B.  &  C. 
134,  144. 

(t)  lb. ;  Pugh  w.  Duke  of  Leeds,  Cowp. 
714;  Watson  v.  Pears,  2  Camp.  294; 
[Farwell  v,  llogers,  4  Cush.  460  ;  Oatman 
V.  Walker,  33  Maine,  71  ;  Winslow  o. 
China,  4  Grcenl.298  ;  Howes  c.  Smith,  16 
Maine,  181 ;  Ewingv.  Bailey,  4  Scam.  420; 
Buttrick  f.  Holden,  8  Cush.  233.  So, 
the  day  of  the  act  from  ^\  hich  a  future  time 
is  to  be  ascertained  is  to  bo  excluded  from 
the  computation.  Weeks  v.  Hull,  19  Conn. 
376  ;  Blake  v.  Crowninshield,  9  N.  H. 
304  ;  Woodbridge  v.  Bridgham,  12  Mass. 
403  ;  Henry  u.  Jones,  8  Mass.  453  ;  Bige- 
low  V.  Wilson,  1  Pick.  485  ;  Avery  i\  Stew- 
art, 2  Conn.  69;  Cornell  v.  Moulion,  3 
Denio,  12;  Aiken  u.  Appleby,  1  Morris, 
8;  Wiggin   u.  Peters,  1    Met.    127,    129. 
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for  in  two  months  ;  "  it  was  held  that  the  vendee  was  to  have  two 
entire  months  in  which  to  make  the  payment,  exchisive  of  the  day 
of  sale.  (Q 

Where  the  pei'formance  is  to  take  place  one  month  from  the  date 
of  an  agreement,  and  there  is  a  possible  date,  it  must  be  executed 
accordingly  ;  and  the  month  shall  not  be  computed  from  the  maJc- 
ing  of  the  contract,  although  part  of  the  month  had  elapsed  at  the 
time  the  agreement  was  entered  into.  But  if,  in  such  a  case,  the 
whole  of  the  month  had  elapsed  when  the  agreement  was  made,  it 
shall  be  intended  that  the  parties  meant  the  act  to  be  done,  within 
a  month  from  the  actual  making  of  the  agreement.  (P)  And  so, 
the  words,  "  one  month  from  the  making  hereof,"  or  "from  hence- 
forth,'' in  an  agreement,  impliedly  signify  one  month  from  the 
actual  execution,  and  not  one  month  from  the  date  of  the  con- 
tract, (m) 

So  an  agreement  to  pay  a  sum  of  money  "  on  the  29th  day  of 
February  now  next  ensuing,"  has  been  held  to  create  an  obligation 
to  pay,  on  the  29th  of  February  in  the  leap-year  next  after  the 
date  of  the  agreement,  (w) 


See  Judd  v.  Fulton,  10  Barb.  117  ;  Bissell 
V.  Bissell,  11  Barb.  96  ;  Thomas  v.  Afflick, 
16  Penn.  St.  14.] 

(I)  Webb  V.  Fairmaner,  3  M.  &  "W.  473. 


the  precise  day  ov  month  is  not  specified, 
it  means  the  time  nearest  to  the  date  of 
the  contract.  "Whitney  i'.  Crosby,  3 
Caines,   89.      Where  a  note,  dated  15th 


["  Between    two    days  "   is   exclusive    of    July,  is  payable  immediately,  with  interest 


both.  Atkins  v.  Boylston,  F.  &  M.  Ins. 
Co.  5  Met.  440 ;  Richardson  v.  Ford,  14 
111.  332  ;  Cook  v.  Gray,  6  Ind.  33.5.] 

(l^)   [A  contract  to  complete  a  work,  by 
a  particular  time,  e.  q.  the  month  of  No- 


from  the  1st  day  of  June,  the  1st  of  June 
next  preceding  is  intended.  Whitney  v. 
Crosby,  supral] 

(m)  See  Styles  v.  Wardle,  4  B.  &  C. 
908.     [Where  a  contract  was  dated  No- 


vember,  means  that  it  shall  be  done  before  vember  25, 1848,  conditioned  to  pay  money, 

that  time.    Eankin  i/.  Woodworth,  3  Penn.  if,  at  the  expiration  of  one  year  from  the 

St.  48;  Miller  </.  Phillips,  31  Penn.   St.  date,  the  party,  to  whom  the  money  was  to 

221.     Where,  by  the  terms  of  a  contract,  be  paid,  should  perform  a  specified  act,  the 

one  party  was   to  perform  certain   labor,  doing  of  the  act  by  him  on  the  26(/i  day  of 

and   the   other,  in   consideration    thereof,  November,  1849,  is  a  seasonable  perform- 

■was  to  pay  a  sum  of  money  in  a  certain  ance,  and  entitles  him  to  the  money.  Oat- 

month,  an  action  commenced  on  the  last  day  man  v.  Walker,  33  Maine,  67.] 


of  that  month,  is  prematurely  brought,  and 
cannot  be  maintained,  although  the  de- 
mand of  the  money  had  been  made  of  the 
plaintiff  on  the  same  day,  before  suing  out 
the  writ.  Harris  o.  Blen,  16  Maine,  175. 
See  Savary  v.  Goe,  3  Wash.  C.  C.  140. 
When  a  day  or  month  is  mentioned  as  an- 


(n)  Chapman  u.  Beecham,  3  Q.  B.  723, 
733.  ["  Late  in  the  month  of  May,"  was 
construed  to  mean  later  than  the  17th  of 
May.  Erskine  v.  Erskine,  13  N.  H.  436. 
A  contract  was  made  for  the  sale  of  ten 
tuns  of  oil  to'be  delivered  to  the  purchaser 
within  the  last  fourteen  days  of  March; 


tecedent  or  subsequent  to  a  contract,  and     the  seller  tendered  the  oil  late  on  the  31st 
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Again  :  a  contract  must,  in  general,  be  performed  strictly  on  the 
Contract  appointed  day,  (?t^)  even  although  its  non-performance 
tomed'on'^'^"  may  Occasion  a  forfeiture.  Thus,  the  acceptor  of  a  bill 
the  day.  ^f  exchange  contracts  to  pay  it  on  the  day  it  becomes 

due  ;  and  the  fact  of  his  having  tendered  the  amount  after  it  be- 
came due,  will  afford  no  defence  to  an  action  thereon,  (o) 

But  still,  the  right  to  insist  upon  such  strict  performance  may  be 
waived,  if  the  party,  on  being  informed  that  the  con- 
tract cannot  conveniently  be  performed  until  a  future 
day,  do  not  object  to  that  day  being  substituted  as  the 
time  for  its  completion.  (jT) 

It  must  be  borne  in  mind,  however,  that  as  regards  contracts  in 
writing  under  the  statute  of  frauds,  any  alteration  which  is  made 
in  the  time  of  performing  the  contract,  must  likewise  be  in  writ- 
ing, {q) 


This  right 
may  be 
waived. 


day  of  March,  the  buyer  being  at  his 
warehouse  at  the  time,  and  there  being 
sufficient  time  before  midnight  for  the 
buyer  to  examine,  weigh,  and  receive  the 
oil ;  it  was  held  that  the  seller  had  satis- 
fied the  contract  on  his  part,  although  the 
jury  found  that  by  reason  of  the  lateness 
it  was  an  unreasonable  time  of  day  for  the 
tender  of  the  oil.  Startup  v.  Macdonald, 
G  Man.  &  G.  593,  a  case  in  which  the  sub- 
jects of  tender  and  performance  are  very 
fully  discussed.] 

(rO-)  [A  person  is  not  bound  to  perform 
an  agreement  on  Sunday.  Delameter  v. 
Miller,  1  Cowen,  75,  When  the  day  of 
performance  of  contracts,  other  than  in- 
struments upon  which  days  of  grace  are 
allowed,  falls  on  Sunday,  that  day  is  not 
counted,  and  compliance  with  the  stipula- 
tions of  the  contract  on  the  next  day 
(Monday)  is  deemed  in  law  a  perform- 
ance. Salter  v.  Burt,  20  Wend.  205 ;  De- 
lameter II.  Miller,  1  Cowen,  75  ;  Anon.  2 
Hill,  375,  note  (b) ;  Avery  v.  Stewart,  2 
Conn.  69;  Sands  u.  Lyon,  18  Conn.  18; 
Link  a.  Clemmens,  7  Blackf  479 ;  Ham- 
mond V.  Am.  Ins.  Co.  10  Gray,  306.  See 
Kilgour  V.  Miles,  6  Gill  &  J.  268  ;  Stead  v. 
Dawber,  10  Ad.  &  Ell.  57.  Where  a  note 
payable  in  specific  articles  falls  due  on 
Sunday,  a  tender  on   the  Monday  follow- 


ing is  good.  Barrett  v.  Allen,  10  Ohio, 
426.  See  Avery  v.  Stewart,  2  Conn.  69. 
In  Stebbins  v.  Leowolf,  3  Cush.  137,  where 
a  contract  was  made  in  New  York,  by 
parties  resident  in  that  state,  and  to  be 
performed  there,  the  court  in  Massachu- 
setts held  themselves  bound  by  the  rule 
established  in  New  York  as  above  stated, 
in  Salter  v.  Burt,  supra.  But  the  court 
say  :  "  There  has  not  been  an  entire  uni- 
formity of  decision,  in  the  various  judicial 
tribunals,  as  to  the  time  of  performance  of 
a  contract,  when  the  day  of  maturity  on 
the  face  of  the  contract  falls  on  Sunday.'' 
3  Cush.  144.  As  to  the  computation  of 
time,  where  a  statute  declares  that  an  act 
shall  be  done  within  a  certain  number  of 
days,  and  the  last  of  these  falls  on  a  Sun- 
d.ay,  n  different  rule  has  prevailed.  Ex 
parte  Dodge,  7  Cowen,  147 ;  Alderman  v. 
Phelps,  15  Mass.  225.] 

fo)  Poole  V.  Tumbridge,  2  M.  &  W. 
223  ;  Dobie  v.  Larkan,  10  Exch.  776 ; 
Hume  V.  Peploe,  8  East,  167. 

(p)  Carpenter  v.  Blandford,  8  B.  &  C. 
575.  And  see  Abbott  v.  Grosvenor  In- 
vestment Company,  L.  Rep.  3  Q.  B.  123. 

(g)  See  Noble  «.  Ward,  L.  Rep.  1  Ex 
117;  S.  C.  (in  Cam.  Scac.)  2  lb.  135 
Eden  v.  Blake,  13  M.  &  W.  614,  618. 
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And  there  are  cases  in  which,  although  the  contract  appoints  a 
future  time  for  doing  an  act,  the  party  who  is  to  perform    „ 
it  may,  even  before  the  arrival  of  that  time,  subject  him-   which  a 
self  to  an  action,  by  disabling  himself  from  fulfilling  his   sued  before 
contract.      Thus,   where  a  party  has    disabled   himself      ^  '^'^' 
from  making  an  estate  which  he  has  stipulated  to  convey  at  a  future 
day,  by  executing  a  conveyance  inconsistent  with  that  estate,  he 
commits  a  breach  of  his  stipulation,  and  is  liable  to  be  sued  before 
such  day  arrives,  (r) 

And  so,  where  the  plaintiff  declared,  on  a  contract  by  the  defend- 
ant, to  assign  to  the  plaintiff  all  his  interest  in  a  term  of  years  then 
held  by  him,  on  payment  by  the  plaintiff,  within  seven  years  from 
a  day  named,  of  140Z. ;  and  the  breach  was,  that  before  the  seven 
years  had  expired,  the  defendant  assigned  all  his  interest  to  a 
stranger ;  it  was  held,  on  special  demurrer,  that  the  breach,  as 
laid,  showed  a  good  cause  of  action,  —  the  defendant  having  inca- 
pacitated himself  from  performing  his  contract,  (s) 

So  if,  before  the  time  for  performing  the  contract  arrives,  the 
promiser  expressly  renounce  the  contract,  the  promisee  may  treat 
this  as  a  breach  of  such  contract,  and  may  at  once  maintain  an 
action  in  respect  thereof  (t~)  But  where  the  promisee  has  this 
option,  he  is  bound  to  exercise  it ;  and  he  cannot  treat  the  renun- 
ciation as  a  breach  if,  after  such  renunciation,  he  insist  upon  hold- 
ing the  promiser  to  the  prospective  performance  of  his  contract,  (m) 

But  it  is  said,  that  if  an  act  is  to  be  performed  at  a  future  speci- 
fied time,  the  contract  is  not  broken,  by  the  doing  of  something 
which  may  merely  prevent  the  performance  thereof  in  the  mean 
time,  (x) 

(r)   1  Roll.  Abr.  248,  pi.  1  ;  8  Vin.  Abr.  rule  does  not  apply  to  tbe  case  of  a  promise 

225 ;    Co.  Litt.  220  b ;   per  Bayley  J.  in  to  marry.     Frost  v.  Knight,  L.  R.  5  Ex. 

Ford  u.  Tiley,  6  B.  &  C.  325,  327.     [See  322.     [See  Johnston  v.  CauUdns,  I  John. 

Trask  !?.  Vinton,  20  Pick.  Ill;  Heard  v.  Gas.  116.    The  breach  of  a  contract  to  per- 

Bowers,  23  Pick.  455  ;  McArthur  v.  Ladd,  form  certain  services  within  a  stipulated 

5  Ohio,  514;  Emmens  v.  Elderton,  6  C.  time,  is  complete  upon  the  arrival  of  the 

B.  160.]  time  to  commence  the  performance,  and 

(s)  Lovelock  v.  Franklyn,  8  Q.  B.  371.  the  absolute  refusal  ever  to  fulfil  the  con- 

(t)  Hochester  v.  De  la  Tour,  2  E.  &  B.  tract;  and  upon  such  refusal  a  suit  may 

678  ;    Avery  v.  Bowden,   5   E.   &  B.  714,  be  instituted,  and  damages  recovered  for 

728.     And  see  per  Willes  J.  Wilkinson  v.  the  non-performance  of  the  whole  contract. 

Verity,  L.  Eep.  6  C.  P.  206,  209  ;  Danube  Lamoreaux  v.  Rolfe,  36  N.  H.  33.] 

&c.  Railway  Company  «.  Xenos,  11  C.  B.  (u)  Avery  v  Bowden,  5  E.  &  B.  714; 

N.  S.  152;  S.   C.  (in  Cam.  Scac.)   31   L.  Reid  v.  Hoskins,  5  E.  &  B.  729,  744. 

J.  C.  P.  284.    It  has  been  held  that  this  (x)  Per    Lord    Denman,  Lovelock    u. 
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[The  construction  of  contracts  with  regard  to  the  time  of  per- 
formance is  the  same  in  equity  and  at  law  ;  but  in  some  cases 
where  a  default  is  made  in  performance  of  the  contract  at  the  time 
appointed,  which  would  operate  as  a  breach  of  the  contract  at  law, 
a  court  of  equity  will  relieve  against  the  legal  consequences  of  such 
default,  or  grant  a  specific  performance  of  the  contract,  notwith- 
standing the  default,  upon  equitable  terms  ;  in  such  cases  equity  is 
said  to  consider  the  time  as  not  of  the  essence  of  the  contract,  (a;^) 

Thus  in  the  ordinary  case  of  the  sale  and  purchase  of  an  estate, 
in  which  a  particular  day  is  appointed  for  the  completion  of  the 
purchase,  courts  of  equity  consider  that  the  general  object  of 
the  contract  being  only  the  sale  of  the  estate  for  a  given  sum  of 
money,  the  particular  day  named  is  not  of  the  essence  of  the  con- 
tract, and  that  the  stipulation  means,  in  substance,  that  the  pur- 
chase shall  be  completed  within  a  reasonable  time,  regard  being 
had  to  all  the  circumstances  of  the  case,  (a;^) 

At  law,  if  upon  the  sale  of  an  estate  the  contract  is  not  com- 
pleted in  any  point  by  the  time  appointed,  there  is  a  breach  of  the 
contract  for  which  an  action  will  lie,  notwithstanding  that  the  party 
in  default  may  subsequently,  and  even  before  action  brought,  be 
able  and  willing  to  complete  the  contract,  (a;^) 

But  in  equity  upon  a  bill  for  specific  performance  of  a  contract 
for  the  sale  of  land,  the  court  directs  an  inquiry  as  to  the  title,  and 
the  vendor,  on  the  one  hand,  is  bound  to  make  out  a  good  title 
upon  such  inquiry,  and,  on  the  other,  is  not  precluded  from  exact- 
ing performance,  if  he  succeeds  in  then  making  a  title,  by  reason 
of  not  having  been  able  before  to  do  so.  (a;^) 

Time  is  held  to  be  of  the  essence  of  the  contract  in  equity  in 
cases  of  direct  stipulation  to  that  effect,  as  where  the  parties  to 
the  contract  introduce  a  clause  expressly  stating  that  time  is  to  be 

Franklyn,  8  Q.  B.  378.      [See  New  Eng.  415;    Eadcliffe   v.   TVarrington,    12   Ves. 

Mut.   Fire  Ins.   Co.  v.  Butler,  34  Maine,  326;  Hearne  v.  Tenant,  13  Ves.  287  ;  per 

451  ;]  but  see  per  Bayley  J.  Ford  v.  Tiley,  Knight  Bruce  L.  J.  Wells  v.  Maxwell,  33 

6  B.  &  C.  625,  628.  L,   J.   C.  44,   49;    Roberts    v.   Berry,    16 

(x^)  [Lloyd   V.  Collett,  4  Ves.   690;   4  Beav.  31  ;  S.  C.  3  De  G.,  M.  &  G.  284.] 
Bro.   0.   0.  469;    Ilipwell    v.    Knight,   1         {x')   [Wilde  «.  Fort,  4  Taunt.  .3.34  ;  Do- 

You.  &  Coll.  415;   Parkin  o.  Thorold,  16  bell  v.  Hutchinson,  3  Ad.  &  El.  355.] 
Beav.  59;  Roberls  v.  Berry,  3  De  G.,  M.  &        [x*)  [Bennett  College  v.  Carey,  3  Bro. 

G.  (Am.   ed.)  284,  and  note  (1),  289,  and  C.  C.  390;    Jenkins  v.  Hilcs,  6  Ves.  646; 

"°'<=  (1)]  Wynn  r.  Morgan,  7  Ves.  202  ;  Baton  v. 

{x')  [Seton  u.  Slade,   7  Ves.  265  ;    per  Rogers,  6  Madd.  256.] 
Alderson  B.  Knight  v.  Hipwell,  1  Y.  &  C. 
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of  the  essence  of  the  contract ;  and  it  is  also  held  to  be  of  the  es- 
sence of  the  contract  where  the  circumstances  of  the  case  necessa- 
rily show  it  to  be  so,  as  where  the  matter  of  the  contract  is  required 
for  immediate  use,  or  is  of  a  terminable  or  fluctuating  character,  or 
value,  (a;^) 

By  the  conditions  of  sale  of  an  estate,  it  was  stipulated  that  all 
objections  to  the  title  should  be  sent  in  within  twenty-eight  days 
after  the  delivery  of  the  abstract,  and  all  objections  not  made  within 
the  same  time  should  be  considered  as  waived ;  it  was  held  that 
the  time  mentioned  was  of  the  essence  of  the  contract,  although 
the  condition  did  not  expressly  so  stipulate.  (oF) 

If  no  certain  place  is  appointed  for  the  performance  of  a  contract, 
the  promiser  is  bound  at  his  peril  to  find  the  promisee   piace  of  per- 
within  the  time  limited,  if  ho  be  within  the  four  seas,   *<"'™ai'^«- 
in  order  to  complete  the  performance,  (a;") 

But  the  duty  of  the  debtor  to  seek  the  creditor,  in  order  to  pay 
him,  where  no  particular  place  is  agreed  upon  for  payment,  contin- 
ues only  whilst  the  creditor  remains  within  the  realm  of  England  ; 
the  debtor  is  not  bound  to  go  abroad  to  seek  his  creditor,  and  if  the 
creditor  by  going  abroad  prevents  the  tender  being  made  to  him, 
the  debtor  is  excused,  (a;^) 

But  in  the  case  of  a  foreign  contract,  the  performance  of  which 
is  not  so  restricted,  the  fact  of  the  creditor  being  abroad  is  no  ex- 
cuse for  the  debtor  not  tendering  to  him  the  performance  which  he 
has  stipulated  for.J  (a;^) 

4.  With  regard  to  giving  notice  of  any  fact,  on  the  occurrence  of 
which  the  right  to  claim  performance  of  a  contract  may  Notice,  when 
depend,  the  general  rule  is,  that  where  the  matter  does   necessary. 

(x5)   [Parkin  v.  Thorold,  16  Beav.  59;  up  k.  Macdonald,  6  Man.  &  G.  593,  624; 

Earl    Darnley    u.   London,    Chatham    &  Haldune  v.  Johnson,  8  Exch.  689  ;  Rey- 

DoTer  Kaihvay  Co.  33  L.  J.  C.  9  ;  Mac-  nolds  u.  Davis,  1  B.  &  P.  625  ;  Turner  v. 

bryde  v.   Weekes,   22   Beav.    533  ;   Lord  Hayden,  4  B  &  C.  1  ;  per  Parke  B.  Poole 

Ranelagh  v.  Melton,  34  L.  J.   Ch.  227  ;  v.  Turabridge,  2  M.  &  W.  223,  225;  Price 

Dresel  v.  Jordan,  104  Mass.  415  ;  Barnard  v.  Price,  16  M.  &  W.  2.32,  242.] 

«.  Lee,  97  Mass.  92 ;    Elchmond  v.  Gray,  (a*)   [Co.  Litt.  210  b. ;  Shepp.  Touch. 

3  Allen,  25  ;  1   Sugden  V.  &,  P.  (8th  Am.  378 ;  and  see  Fessard  w.Mugnier,  18  C.B. 

ed.)  264,  notes  (a>)  and  (U),  268,  and  note  N.  S.  286.] 

(«),  and  cases  cited  and  stated.]  (x«)  Fessard  v.  Mugnier,  18  C.  B.  N.  S. 

(:^)  [Oakden  v.  Pike,  34  L.  J.  Ch.  620.]  286.     See  Bixby  v.   Whitney,   5    Greenl. 

(x^)  [Shepp.  Touch.  136,  378;  Kidwelly  192.] 
V.  Brand,  Plowd.  71 ;  per  Parke  B.  Start- 
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not  lie  more  properly  within  the  knowledge  of  one  of  the  parties 
than  of  the  other,  such  notice  is  not  requisite,  unless  the  contract 
contain  an  express  stipulation  to  that  effect,  (y)  Thus,  if  a  man 
engage  to  do  a  thing  on  the  performance  of  some  act  by  a  stranger, 
or  upon  a  stranger  attaining  the  age  of  twenty-one  years  or  dying  ; 
notice  of  these  events  need  not  be  alleged  ;  for  they  lie  in  the  de- 
fendant's knowledge  as  much  as  in  that  of  the  plaintiff,  and  he 
ought  to  take  notice  thereof  at  his  peril,  (z)  So,  if  A.  be  bound 
to  indemnify  B.  against  the  acts  of  a  third  person,  the  liability  at- 
taches without  notice  of  such  acts  from  B.  to  A.  (a) 

And  where  a  specific  act  is  to  be  done  by  a  third  party  named, 
or  even  by  the  obligee  himself,  there  notice  is  not  requisite.  (5) 

But  where  a  contract  is  to  be  performed  "  upon  notice,"  or  "  one 
month  after  notice,"  it  is  necessary  to  give  such  notice.  (S-*) 

So,  where  a  party  contracts  to  do  a  thing,  but  the  act  on  which 
the  right  to  demand  performance  of  the  contract  is  to  arise,  is  in- 
definite, the  defendant  is  entitled  to  notice  before  he  can  be  called 
on  to  perform  it.  (c)  Thus,  if  the  promise  were  to  pay  the  plain- 
tiff so  much  "  as  another  person  had  given  him  for  similar  goods  ;  " 
or  "  to  pay  him  the  amount  of  damages  he  had  sustained  by  a  bat- 
tery," or  the  like  ;  notice  of  the  amount  the  plaintiff  had  received 
from  the  third  party,  or  of  the  extent  of  the  injury  which  he  had 
suffered,  would  be  necessary,  (d)  And  it  is  said  that,  in  general, 
where  any  option  at  all  remains  to  be  exercised  on  the  part  of  the 
plaintiff,  notice  of  his  having  determined  that  option  ought  to  be 
given,  (e) 

(y)  2  Wms.   Saund.  62  a,  note  (4) ;  per  (6)  Per  Parke  B.  Vyse  v.  Wakefield,  6 

Parke  B.  Dawson  v.  Wrench,  3  Exch.  359,  M.  &  W.  442,  454. 

362;  Vyse  i-.  WakcHeld,  6  M.  &  W.  442,  {b^)    [Hodsden    u.    Harridge,   2   Wms. 

453  ;    Child    v.    Horden,   2    Bulst.    144  ;  Saund.  62  a,  note  (4)  ;   Child  v.  Horden 

[Watson  V.  Walker,  23  N.  H.  |71 ;  Lent  v.  2  Bulst.  144  ;  Quarles  v.  George,  23  Pick. 

Paddleford,  10  Mass.  230,  238.    In  Tasker  400.] 

V.  Bartlett,  5  Cash.  359,  364,  Mr.  Justice  (c)  Per  Parke  B.  Vyse  v.  Wakefield,  6 

Wilde  states  it  as  a  well-known  principle,  M.  &  W.  442,  454  ;    Haule  i>.  Hemyng 

"  that  where  one  party  has  knowledge  of  Cro.  Jac.  422  ;    [Watson  u.   Walker,  23 

a  material  fact,  not  known  to  the  other  N.  H.  471.     See  Warren  v.  Wheeler,  21 

party,  he  is  bound  to  give  notice  of  it."]  Maine,  484;    Doogood  w.  Rose,  9   C.  B. 

(z)  Harris   v.   Perrand,   Hardr.    42;  2  132;  1  Chitty  PI.  (9th  Am.  ed.)  327,  328 ; 

Wms.    Saund.  62   a,  note  (4);  Gable  u.  2  Greenl.  Et.  §  228 ;  Newcomb  y.  Cramer, 

Moss,    1    Bulst.  44;    Clarke   v.  Child,  4  9  Barb.  402.] 

Freem.  254.  (d)  1  Chit.  PI.  6th  ed.  328. 

(a)  Cutler  v.  Sothern,  1  Wms.  Saund.  (e)  Per  Parke  B.  Vyse  v.  Wakefield,  6 

116  ;  Lilley  v.  Hewitt,  11  Price,  494.  M.  &  W.  442,  454. 
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Notice  by  the  holder  of  a  bill  or  note,  to  the  drawer  or  indorser 
of  the  former,  or  to  the  indorser  of  the  latter,  of  the  non-payment 
thereof  by  the  acceptor  or  maker,  is  required  by  the  law  merchant. 
But  the  acceptor  of  a  bill  or  the  maker  of  a  note,  which  is  made 
payable  at  a  banker's,  is  not,  in  general,  entitled  to  notice  that  it 
was  dishonored  on  presentment  at  such  banker's  ;  because  it  is  the 
duty  of  such  a  party  to  see  that  the  money  is  ready  on  the  present- 
ment of  the  instrument.  (/) 

And  a  reasonable  notice  may  sometimes  be  impliedly  requisite, 
from  the  nature  of  the  particular  case.  Thus  it  has  been  held,  that 
a  theatrical  performer  who  was  called  on,  in  consequence  of  the 
illness  of  another  actor,  to  resume  a  part  in  which  he  had  acquired 
celebrity,  was  entitled  to  reasonable  notice,  before  the  time  when 
the  required  performance  was  to  take  place  ;  although  the  contract 
by  which  he  was  engaged  contained  no  stipulation  that  such  notice 
should  be  given.  (^) 

Unless  there  be  an  express  stipulation  in  the  contract,  (^^)  or  it 
be  requisite  from  the  peculiar  nature  thereof,  that  a  Request  to ' 
request  or  demand  of  performance  shall  be  made,  (^^)  such  ^^^en  "neces- 
request  or  demand  is  not  essential  to  complete  the  cause    ^"y- 

{/)  Turner  v.  Hayden,  4  B.  &  C.  1.  Briggs,  16  Mass.  453.  See  Rice  v.  Church- 

(g)  Graddon  u.  Price,  2  C.  &  P.  610.  ill,  2  Denio,  145.] 
[If  a  person  contract  to  do  a  thing  on  de-  {g^)  [Where  two  defendants  had  received 
mand,  or  on  notice,  he  will  be  entitled  to  payment  in  full  for  a  tract  of  land,  and  had 
a  reasonable  time,  in  which  to  do  the  given  bond  to  the  plaintiff  conditioned  that 
thing,  after  a  demand  made  or  notice  they  should,  "in  a  reasonable  time  after  re- 
given.  See  Baker  v.  Mair,  12  Mass.  121 ;  quest,  make  and  execute  to  the  plaintiff, 
Newcombu.Bracket,  16  Mass.  161 ;  Eames  or  his  assigns,  a  good  and  sufBcient  deed 
V.  Savage,  14  Mass.  425.  On  an  agree-  to  convey  the  title  to  said  premises,"  a  re- 
ment  on  the  22d  of  August,  to  deliver  a  quest  for  the  deed  may  he  good,  without 
quantity  of  property  between  the  1st  of  the  production  of  the  bond  at  the  time. 
October  and  the  1st  of  December,  to  be  Hill  v.  Hobart,  16  Maine,  164.  The  mak- 
paid  for  on  delivery  at  a  certain  place,  ing  of  a  subsequent  demand  is  no  waiver 
with  liberty  to  the  vendee  to  have  the  of  a  prior  one.  lb.  Where  several  jointly 
quantity  increased  on  giving  reasonable  undertake  the  custody  of  goods,  and  prom- 
notice;  held,  that  the  vendee  was  bound  to  ise  to  deliver  them  on  demand,  it  is 
give  the  notice  before  the  1st  of  October,  enough  to  demand  them  of  one  of  the 
and  prove  that  he  was  ready  to  pay  for  the  bailees,  and  on  his  refusal  an  action  lies. 
increased  quantity.  Topping  v.  Root,  5  Griswold  v.  Plumb,  3  Mass.  298  ;  M'Far- 
Cowen,  404.  A  party  who  has  contracted  land  v.  Crary,  8  Cowen,  253.] 
to  deliver  specific  articles  on  demand,  (jr^)  [Where  no  time  is  fixed  in  the  con- 
should  always  be  ready  to  deliver  them  at  tract,  or  by  other  agreement  between  the 
his  dwelling-house  or  place  of  business ;  parties,  either  express  or  implied,  for  the 
and  if  he  be  absent,  a  demand  at  his  dwell-  doing  of  a  thing,  a  request  is  essential  to 
ing-house  will   be    sufficient.      Mason   v.  the  cause  of   action.      Boody  u.  Rut.   & 
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of  action  ;  (A)  but  the  party  is  bound  to  perform  his  contract  with- 
out being  required  so  to  do,  —  as  in  the  common  case  of  a  contract 
to  pay  a  sum  of  money,  generally,  or  upon  a  certain  day.  (i) 

And  accordingly,  the  opinion  attributed  to  Buller  J.  in  the  re- 
port of  the  case  of  Bach  v.  Owen,  (A;)  —  namely,  that,  in  the  case 
of  an  agreement  between  A.  and  B.  to  exchange  horses,  the  plain- 
tiff was  bound  to  show  that  he  requested  the  defendant  to  deliver 
the  horse,  which  he,  the  plaintiff,  was  to  receive,  —  cannot,  as  it 
seems,  be  regarded  as  correct ;  except  on  the  supposition  that  the 
contract  really  was  to  deliver  on  request.  (^) 

So,  even  where  the  contract  is  to  deliver  goods  on  request  at 
a  certain  price,  the  vendee  need  only  aver  and  prove  a  request  to 
deliver  and  a  readiness  to  pay  the  price,  without  showing  that  it 
was  tendered,  (m) 


Burlin!?.  R.  R.  Co.  24  Vt.  660.  A  note 
given  'by  one  who  keeps  a  saw-mill  and 
lumber  yard,  for  an  amount  "  payable  in 
lumber  at  ca.sh  prices  when  called  for," 
without  mentioning  any  day  or  place  of 
payment,  is   payable   on   demand  at   the 


of  Ihe  promisor,  after  maliing  delivery  at 
that  place,  to  notify  the  promisee  thereof 
without  delay.  Newcomb  u.  Cramer,  9 
Barb.  402.] 

{h )  Per  Lord  Abinger,  Radford  v.  Smith, 
3    M.    c&    W.    254,    258.      See    instances. 


mill-yard,  and  a  special  demand  must  be  Hooper  v.  Woolmer,  10  C.  B.  370;  1 
made  there  before  suit  brought.  Rice  v.  Chit.  PI.  6th  cd.  330.  If  a  note  be  pay- 
Churchill,  2  Denio,  145.     But  a  personal     able  so  long  after  sight;  Holmes  v.  Kerri- 


demand  of  the  maker  elsewhere,  would  be 
good,  unless  met  by  an  offer  to  pay  at  the 
yard.  In  snch  case,  the  holder  would  be 
bound  to  go  to  the  yard  to  receive  pay- 
ment. Per  Bcardsley  J.  in  Rice  v.  Church- 
ill, 2  Denio,  145.  A  demand  at  the  mill- 
yard  is  sufficient,  though  neither  the  maker 
nor  any  one  authorized  to  make  the  pay- 
ment be  found  there.  If  the  maker  is 
absent,  it  may  be  made  of  any  one  in 
charge  of  the  yard ;  and  if  there  be  no 
such  person,  it  may  lie  made  publicly.  lb. 
The  maker  of  such  an  engagement  is 
bound  to  be  at  the  place  of  payment,  at 
all  reasonable  liours,  prepared  to  perform 
the  aurccment.  lb.  Where  a  certain  time 
is  fixed  for  the  delivery  of  ponderous 
articles,  no  demand  is  necessary  to  put  the 
debtor  in  default,  though  he  may  defend 
himself  against  the  action  by  proving  his 
readiness  on  that  day.  Sorrell  u.  Craig, 
8  Ala.  567.  Where  specific  articles  are  to 
be  delivered  at  a  particular  place  other  than 
the  residence  of  the  promisee,  it  is  the  duty 


son,  2  Taunt.  323  ;  or  after  demand,  see 
Thorpe  v.  Booth,  R.  &  M.  388 ;  a  present- 
ment or  demand  is  necessary;  aliter,  as 
against  the  maker  of  a  note  payable  gener- 
ally on  demand ;  Norton' f.  EUam,  2  M.  & 
W.  461 ;  Christie  v.  Fonsick,  Selw.  N.  P. 
8th  ed.  141,  352. 

(i)  Gibbs  u.  Soulham,  5  B.  &  Ad.  9U. 
[See  Ruggles  v.  Patten,  8  Mass.  480  ;  Car- 
ley  V.  Vance,  17  JIass.  389.  A  cause  of 
action  arises  at  once,  and  no  formal  de- 
mand is  necessary,  when  an  obligation  to 
pay  is  complete.  Watson  i-.  Walker,  23 
N.  H.  471,  493.] 

(/c)  5  T.  R.  409. 

(/)  Per  Lord  Abinger  and  Parke  B. 
Radford  i-.  Smith,  3  M.  &  W.  254,  258, 
259. 

(m)  Rawson  v.  Johnson,  1  East,  203  ;  1 
Wms.  Saund,  820  e,  note  (5).  [See  White 
V.  Mann,  26  Maine,  361, 367,  368  ;  Biggers 
V.  Pace,  5  Geo.  171.  And  even  where  a 
tender  is  necessary,  it  is  sufficient  for  the 
party  to  show  that  he  has  made  as  com- 
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And  clearly,  where  a  man  has  disabled  himself  from  performing 
his  contract,  it  is  unnecessary  to  make  any  request  or  demand  of 
performance,  (w) 

But  an  action  does  not  lie  against  an  agent  for  not  accounting, 
until  after  a  demand  made  of  an  account,  (o)  And  so,  before 
suing  a  surety  for  not  paying  the  balance  of  accounts  between  the 
principal  and  the  creditor,  a  request  to  pay  would  seem  tj  be 
proper,  (j?) 


5.  First.  If  a  man  contract  to  do  a  thing  which  is  absolutely 
impossible,  such  contract  will  not  bind  him,  because  no  Excuses  for 
man  can  be  obliged  to  perform  an  impossibility.  <^q)  "nceTn  gen- 
Thus,  an  action  will  not  lie  on  a  contract  by  C,  to  pay  "^'• 
a  sum  of  money  to  A.,  B.,  and  himself  C,  or  the  survivors  or 
survivor  of  them,  on  their  joint  account,  (r) 

So,  if  there  be  an  agreement  to  do  an  act  - 


g.  to  deliver  goods 


plete  a  tender  as  he  could  make  under  the 
circumstances.  White  v.  Mann,  26  Maine, 
361.] 

(n)  Lovelock u.  Franldyn,  8  Q.  B.  371 ; 
Short  0.  Stone,  lb.  358 ;  per  Pollock  C.  B. 
Caines  v.  Smith,  15  M.  &  W.  189,  190. 

(o)  Topham  v.  Braddick,  1  Taunt.  572. 

(p)  At  all  events,  a  surety  is  entitled  to 
a  demand  where  he  has  engaged  to  pay  "  on 
request ; "  Sicklemore  v.  Thistleton,  6  M. 
&  S.  9;  Lilley  n.  Hewitt,  11  Pricq|494. 
But  if  there  be  no  such  stipulation,  and  the 
contract  be,  that  the  money  shall  be  paid 
at  the  creditor's  house  on  a  fixed  day,  no 
request  need  be  made.  Rede  v.  Farr,  6  M. 
&  S.  121,  125. 

(q)  SeePothier  Traite  des  Obligations,  c. 
1,  s.  4.  [It  must  be  impossibility,  not  dif- 
ficulty, merely,  that  will  excuse  a  party 
from  the  performance  of  an  -agreement. 
Hulings  V.  Craig,  Addis.  342.  What  may 
be  called  practical  impossibility  is  placed 
on  the  same  footing  in  law  with  absolute 
impossibility.  It  has  been  thus  described  : 
In  matters  of  business  a  thing  is  said  to  be 
impossible  when  "it  is  not  practicable  ;  and 
a  thing  is  impracticable  when  it  can  only 
be  done  at  an  excessive  or  unreasonable 
cost.  A  man  may  be  said  to  have  lost  a 
shilling,  when  he  has  dropped  it  into  deep 


water;  though  it  might  be  possible,  by 
some  very  expensive  contrivance,  to  re- 
cover it."  Per  Maule  J.  in  Moss  v.  Smith, 
9  C.  B.  94,  103 ;  cited  by  Cresswell  J.  C. 

W V.  H ,  30  L.  J.  P.  &  M.  73,  74. 

Whether  a  promise  is  reasonable  or  not, 
provided  it  be  reasonably  practicable,  is 
immaterial.  "  When  a  person  enters  into 
a  contract,  he  is  bound  to  perform  it, 
whether  reasonable  or  not.  An  obligation 
imposed  by  law  is  necessarily  both  reason- 
able and  practicable ;  but  a  person  may 
undertake  by  agreement  to  do  any  par- 
ticular act,  and,  if  it  is  not  reasonable,  it 
is  his  own  fault  for  entering  into  such  a 
contract.  Per  Kolfe  B.  Vyse  v.  Wakefield, 
6  M.  &  W.  442,  456.  A  promise  must, 
however,  be  reasonably  certain ;  if  the 
parties  have  expressed  themselves  in  their 
agreement  in  such  uncertain  terms  that  it 
is  impossible  to  give  them  any  definite 
meaning,  the  agreement  is  necessarily 
void.  Guthing  v.  Lynn,  2  B.  &  Ad.  232; 
per  Lord  Tenterden  C.  J.  in  Coles  v. 
Hulme,  8  B.  &  C.  568,  573 ;  per  Alderson 
B.  in  Grant  v.  Maddox,  15  M.  &  W.  737, 
743 ;  Alder  v.  Boyle,  4  C.  B.  635.] 

(»■)  Faulkner  v.  Lowe,  2  Exch.  595.  But 
a  man  may  assign  personalty  to  others  and 
himself.     22  &  23  Vict.  c.  35,  s.  21. 
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to  a  vendee  —  on  a  certain  condition  ;  and  the  condition,  without 
any  default  of  the  vendor,  never  comes  to  pass,  he  will  not  be  liable 
for  their  non-dehvery.  (s) 

Secondly.  But  where  the  contract  is  to  do  a  thing  which  is  pos- 
sible in  itself;  or  where  it  is  conditioned  on  an  event  which  hap- 
pens ;  the  promisor  will  be  hable  for  a  breach  thereof,  notwithstand- 
ing it  was  beyond  his  power  to  perform  it ;  for  it  was  his  own  fault 
to  run  the  risk  of  undertaking  to  perform  an  impossibility,  when  he 
might  have  provided  against  it  by  his  contract,  (i)  And,  therefore, 
in  such  cases,  the  performance  is  not  excused  by  the  occurrence  of 
an  inevitable  accident,  or  other  contingency,  although  it  was  not 
foreseen  by,  or  within  the  control  of  the  party,  (u) 

Thus,  if  a  lessee  covenant  to  repair,  or  to  pay  rent,  he  is  not  dis- 
charged by  the  destruction  of,  or  injury  to  the  premises  by  fire  ;  or 
by  the  act  of  God,  as  by  lightning,  flood,  or  tempest ;  or  by  the 
queen's  enemies,  (x)     So,  if  the  charterer  of  a  ship  covenant  to 


(s)  Halew.  Rawson,  4  C.  B.  N.  S.  85,  95. 

(()  lb. 

(u)  Jervisr.  Tomkinson,  1  H.  &  N.  195, 
208  ;  Hills  v.  Sughrue,  15  M.  &  W.  253; 
Marquis  of  Bute  v.  Thompson,  13  M.  & 
"W.  487  ;  Paradine  v.  Jane,  Aleyn,  27  ;  and 
see  Kirk  v.  Gibbs,  1  H.  &  N.  810 ;  Brown 
u.  Royal  Insurance  Society,  1  E.  &  E. 
853  ;  28  L.  J.  Q.  B.  275  ;  per  Lord  Ellen- 
borough  C.  J.  Atkinson  u.  Ritchie,  10 
East,  533 ;  Com.  Dig  .Action  upon  the  Case 
upon  Assumpsit  (G.);  Bullock  v.  Dommitt, 
6  T.  R.  650  ;  Hadley  v.  Clark,  8  T.  R. 
659  ;  [Oakley  v.  Morion,  1  Kernan  (N. 
T. ),  25  ;  Harmony  v.  Bingham,  2  Kernan 
(N.  Y.),  107,  108;  Davis  u.  Smith,  15 
Missou.  467  ;  Lord  v.  "Wheeler,  1  Gray, 
282;  School  Dist.  No.  1  u.  Dauchy,  25 
Conn.  530;  liyan  ?■.  Dayton,  25  Conn. 
194.  It  is  not  a  valid  excuse  for  the  non- 
performance of  an  agreement  to  deliver 
goods  of  a  curtain  quality,  that  goods  of 
that  quality  were  not  to  be  had  at  the  par- 
ticular season  when  the  contract  was  to  be 
executed.  Gilpins  v.  Consequa,  1  Peters 
C.  C.  91 ;  Youqua  u.  Nixon,  1  Peters  C. 
C.  221.  So,  in  general,  the  sickness  and 
consequent  absence  of  a  party  is  no  ex- 
cuse for  the  non-performance  of  his  con- 
tract.    Alexander  v.  Smith,  4  Dev.  364. 


But  if  the  contract  be  for  the  performance 
of  an  act,  which  the  party,  promising  to 
do  it,  alone  is  competent  to  perform,  and 
he  is  prevented  by  the  act  of  God  from 
performing  it,  the  obligation  is  discharged. 
Knight  V.  Bean,  22  Maine,  531  ;  Dickey 
V.  Linscott,  20  Maine,  453.  The  obligation 
to  perform  a  contract  for  work  and  labor  is 
not  annulled,  because  it  is  ascertained  be- 
fore the  work  is  begun,  that  it  is  unneces- 
sary ^r  useless,  nor  because  the  employer 
cannot  determine  how  he  will  have  it  done. 
Graves  v.  Carruthers,  1  Meigs,  58.] 

(x)  Izonii.  Gorton,  7  Scott,  537  ;  Para- 
dine V.  Jane,  Aleyn,  27  ;  Bullock  v.  Dom- 
mitt, 6  T.  R.  650;  Brecknock  Company 
V.  Pritchard,  6  T.  R.  750 ;  Baker  v.  Holtz- 
apffel,  4  Taunt.  45  ;  and  see  Lloyd  v.  Gni- 
bert,  L.  R.  1  Q.  B.  115,  121  ;  [Re  Sking- 
ley,  3  Mac.  &  G.  221.  The  phrase,  "  im- 
possibility arising  by  the  act  of  God,"  is 
used  on  some  occasions  as  denoting  a  kind 
of  impossibility  having  peculiar  incidents 
and  consequences.  See  Co.  Litt.  206  a ; 
Laughter's  case,  5  Co.  Rep.  21  b ;  Cro.  Eliz. 
398  ;  Greningham  v.  Ewer,  Cro.  Eliz.  396  ; 
Williams  v.  Lloyd,  Sir  W.  Jones,  179. 
Certain  accidents,  as  death,  tempests,  &c., 
seemed  to  be  intended  by  the  phrase.  It 
is  obvious,  however,  that  all  such  accidents 
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send  a  cargo  alongside  at  a  foreign  port,  he  is  liable  if  he  omit  to 
do  so  ;  although  all  intercourse  with  such  port  were  forbidden  by 
law,  in  consequence  of  the  prevalence  of  an  infectious  disorder,  (jf) 
So,  where  the  defendant  agreed  to  load  a  ship  with  a  cargo  of  coals, 
"  to  be  loaded  with  usual  dispatch ;  "  and,  by  reason  of  a  severe 
frost,  he  was  prevented  from  bringing  the  coals  alongside  the  ship, 
whereby  she  was  detained  ;  he  was  held  to  be  liable  for  such  deten- 
tion, (z)  So,  if  a  man  covenant  to  deliver  goods  at  London,  the 
loss  of  the  boat  by  tempest  will  not  excuse  him.  (a)  So,  it  is  no 
defence  to  an  action  on  a  charter-party,  for  not  sailing  on  the  voy- 
age towards  a  port  agreed  on,  that  the  port  was  in  a  state  of  block- 
ade ;  at  least  if,  at  the  time  the  charter-party  was  made,  the  block- 
ade had  been  publicly  notified  to  the  English  government,  so  that 
the  defendant  must  be  taken  to  have  been  aware  of  it.  (F) 

So,  where  the  purchaser  of  a  house  agreed  to  pay  a  certain  sum 
in  addition  to  the  purchase-money,  provided  the  pavement  in  front 
of  the  adjoining  houses  should  be  laid  down  by  a  specified  time  ;  it 
was  held  that,  inasmuch  as  the  pavement  was  not  laid  down  by  that 
time,  he  could  not  be  called  upon  to  pay  the  money,  althou  h  the 
delay  was  occasioned  by  the  badness  of  the  weather,  (c) 

And  where  the  lessee  in  a  coal  lease,  covenanted  to  pay  a  cer- 
tain proportion  of  the  value  of  the  coals  to  be  raised,  unless  pre- 
vented by  unavoidable  accident  from  working  the  pit ;  it  was  held, 
that  if  the  accident  were  of  such  a  nature,  that  to  work  the  pit  was 
not  physically  impossible,  but  such  working  might  have   been  ef- 

are  referable  to  natural  and  not  to  super-  carrier's  insurance,  as  being  acts  of  God 

natural  causes,  and  therefore  they  are  all  must  be   ascertained  from  the    decisions 

events  which,  though  beyond  the  control,  respecting  them.     See  Chitty  &   Temple 

are  within  the  possible  contemplation  of  the  on  Carriers,  36  ;  Powell  on  Carriers,  73  ■ 

parties,  and  might  be,  and  often  are,  pro-  and  see  Forward  v.  Pittard,  1   T.  R.  27 

vided  for  in  their  agreement.     The  con-  33 ;  Briddon   ;;.  Great  Northern  Railway 

tract  of  a  carrier,  by   the  common  law,  Co.  28  L.  J.  Exch.   51  ;  Taylor  v.   Great 

insures  the  goods  carried,  except  against  Northern  Railway  Co.  L.  R.  l  C.  P.  385  • 

two  events :  namely,  the  act  of  God  and  35  L.  J.  C.  P.  210.] 

the  king's  enemies,  "  both,"  it  is  said,  "  so  (y)  Barker    u.    Hodgson,  3   M.   &   S. 

well  known  to  all  the  country  where  they  267. 

happen,  that  no  person  would  be  so  rash  (z)  Kearon  v.  Pearson,  7  H.  &  N.  386. 

as  to  attempt  to  prove  that  they  had  hap-  (a)  Thompson  u.  Miles,  7  T.  R.  384  ; 

pened  when   tliey  had    not."      Riley  v.  and  see  Pope  v.  Bavijge,  10  E.xch.  73. 

Home,  5  Bing.  217,  220  ;  and  see  Coggs  (b)  Medeiros  y.  Hill,  8  Bing.  231.     [See 

V.  Barnard,  1    Smith  L.  C.  5th  ed.   171  ;  Vanderslice ;;.  Newton,  4  Comst.  130.] 

Forward  v.  Pittard,  1  T.  R.  27.     The  spe-  (c)  Maryon  v.  Carter,  4  C.  &  P.  295. 
cific  events,  however,  excepted   from  the 
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fected,  although  at  an  expense  greater  than  the  value  of  the  coals 
to  be  raised,  the  defendant  was  liable,  (c?) 

But  in  contracts  from  the  nature  of  which  it  is  apparent,  that  the 
parties  contracted  on  the  basis  of  the  continued  existence  of  a  given 
person  or  thing,  a  condition  is  implied,  that  if  the  performance  be- 
come impossible  from  the  perishing  of  the  person  or  thing,  that 
shall  excuse  such  performance,  (e) 

Thirdly.  The  non -performance  of  a  contract  will  be  excused 
where  performance  is  rendered  impossible  by  act  of  law.  (/)    And 


(d)  Morris  v.  Smith,  3  Dougl.  279. 

(e)  Taylor  o.  Caldwell,  3  B.  &  S.  826, 
839.  [Upon  the  sale  of  a  cargo  of  goods, 
which  at  the  time  of  the  sale  was  supposed 
to  be  on  its  voyage,  but  which,  unknown 
to  both  parties,  had  been  then  entirely  lost, 
it  was  held  that  the  contract  imputed  the 
condition  that  the  ship  or  goods  were  then 
in  existence.  Couturier  v.  Hastio,  9  Exch. 
102 ;  S.  C.  5  H.  L.  Cas.  673.  Upon  the 
sale  of  a  ship  the  vendor  covenanted  that 
he  had  then  power  to  sell  the  ship ;  it  was 
held  that  the  covenant  was  not  conditional 
upon  the  existence  of  the  ship,  and  would 
be  broken  if  the  ship  had  ceased  to  exist 
at  the  time  of  the  sale,  although  both  par- 
ties might  have  been  ignorant  of  it.  Barr 
V.  Gibson,  3  M.  &  W.  390.  So,  the  sale  of 
a  life  annuity  was  held  to  be  conditional 
upon  the  annuitant  being  alive  at  the  time 
of  the  sale ;  and  the  life  having  in  fact 
ceased  before  the  contract  was  made,  it 
was  held  to  be  void  and  the  purchase- 
money  recoverable.  Strickland  v.  Turner, 
7  Exch.  208.  The  renewal  of  an  insur- 
ance of  a  life  was  held  to  be  conditional 
upon  the  insured  being  then  alive,  and  he 
being  then  dead,  though  unknown  to  the 
parties,  it  was  held  void.  Pritchard  u. 
Merchants'  Life  Assurance  Soc.  3  C.  B.  N. 
S.  622.  The  plaintiff  made  a  charter- 
party  with  the  defendant,  by  which  it  was 
agreed  that  the  plaintiff's  ship  should  pro- 
ceed to  a  port  named,  or  so  near  thereto  as 
she  could  safely  get,  and  there  load  a  full 
cargo,  with  which  she  was  to  sail,  the  cargo 
to  be  loaded  at  the  merchant's  risk  and 
expcnre.  'Ihe  ship  having  received  the 
cargo  on  board,  it  was  found  impossible 


for  it,  when  laden,  to  cross  the  bar  of  the 
port,  of  which  neither  party  was  previ- 
ously aware;  the  captain  thereupon  landed 
part  of  the  cargo,  and  required  the  defend- 
ant to  reship  it  outside  the  bar,  which  be 
refused  to  do,  and  the  ship  sailed  with  only 
a  part  of  the  cargo ;  it  was  held  that  the 
plaintiff  had  no  claim  for  the  whole  freight, 
nor  for  damages  from  the  defendant  for 
refusing  to  ship  a  full  cargo.  General 
Steam  Navigation  Co.  v.  Slipper,  U  C.B. 
N.  S.  493;  31  L.  J.  C.  P.  185.  If  the 
plaintiff  had  been  aware  that  the  ship 
could  not  cross  the  bar  with  the  cargo  on 
board,  he  might  have,  in  the  first  instance, 
demanded  the  cargo  to  be  shipped  outside, 
being  as  near  as  the  ship  could  safely  get 
to  the  port  for  the  purpose  of  the  voyage. 
Shield  V.  Wilkins,  5  Exch.  304.] 

(/■)  Per  Cur.  Doe  d.  Lord  Anglcsea  v. 
Churchwardens  of  Rugeley,  6  Q.  B.  107, 
114;  and  see  Bailey  v.  De  Crespigny,  L. 
R.  4  Q.  B.  180  ;  Brown  v.  Mayor  &c.  of 
London,  9  C.B.  N.  S.  726  ;  S.  C.  (in  Cam. 
Scac.)  13  lb.  828  ;  Wynn  u.  Shropshire 
Union  Railway  Company,  5  Exch.  420, 
440;  Davis  v.  Cary,  15  Q.  B.  418,  425; 
[Chancy  v.  Overman,  1  Dev.  &  Bat.  402  ; 
Stone  0.  Dennis,  3  Porter,  231.  See  the 
American  Jurist,  Oct.  1833,  art.  iii.  p. 
251,  foi"  an  able  disquisition  on  the  princi- 
ple of  the  case  of  I'aradinc  v.  Jane,  Aleyn, 
26,  and  on  the  questions  that  arise  where 
the  complete  performance  of  a  contract  is 
prevented  by  an  act  of  the  government. 
This  article  will  well  repay  the  trouble  of  a 
perusal.  Where,  by  the  terms  of  a  con- 
tract for  work  and  labor,  the  full  ])rice  is 
not  to  bo  paid  until  the  work  is  completed, 
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the  rule  on  this  subject  has  been  thus  stated:  "the  difference 
where  an  act  of  parhament  will  amount  to  a  repeal  of  a  covenant, 
and  where  not,  is  this  :  where  a  man  covenanted  not  to  do  a  thino- 
which  it  was  lawful  for  him  to  do,  and  an  act  of  parliament  comes 
after  and  compels  him  to  do  it,  there  the  act  repeals  the  covenant ; 
and  vice  versd ;  but  where  a  man  covenants  not  to  do  a  thing 
which  was  unlawful  at  the  time  of  the  covenant,  and  afterwards  an 
act  makes  it  lawful,  the  act  does  not  repeal  the  covenant."  (^) 

So,  the  non-performance  of  a  contract  will  be  excused,  where 
such  non-performance  is  occasioned  by  an  act  done  by  public  au- 
thority. (A)  And  although  it  seems  that,  in  general,  tiie  non-per- 
formance of  a  contract,  absolute  in  its  terms,  will  not  be  excused 
because  performance  thereof  has  been  rendered  impossible  by  the 
act  of  God;(z)  yet  there  are  cases  in  which — on  the  principle 
laid  down  in  Taylor  v.  Caldwell  (y)  —  this  will  be  implied  as  a 
condition  of  the  contract.  E.  g.  if  there  be  a  covenant  for  per- 
sonal service,  and  the  performance  thereof  be  prevented  by  the  act 
of  God,  as  by  the  illness  or  death  of  the  servant,  that  will  excuse 


and  a  complete  performance  becomes  im- 
possible by  the  act  of  the  law,  the  con- 
tractor may  recover  for  the  full  value  of 
the  labor  actually  done  at  the  prices  agreed 
upon.  Jones  v.  Judd,  4  Ccmst.  412.  If 
one  agrees  not  to  do  a  thing  which  it  is 
lawful  for  him  to  do,  and  a  subsequent  act 
of  the  legislature  compels  him  to  do  it,  the 
act  repeals  the  agreement,  and  vice  versa. 
Brick  Pres.  Church  n.  New  York,  5 
Cowcn,  538.  But  where  one  agrees  not 
to  do  a  thing,  which  is  at  the  time  un- 
lawful, a  subsequent  act  of  the  legis- 
lature, making  it  lawful,  does  not  re- 
peal the  agreement.  lb.  The  laws  of  the 
United  States  laving  an  embargo  for  an 
unlimited  time,  afterwards  repealed,  did 
not  extinguish  a  promise  to  deliver  deben- 
tures, but  operated  a  suspension  only  dur- 
ing the  continuance  of  those  laws.  Bay- 
lies V.  FcttyplaCe,  7  Mass.  325.  See  Har- 
rington V.  Dennie,  13  Mass.  94.] 

(g)  Per  Holt  C.  J.  Brewster  v.  Kitchin, 
1  Ld.  Raym.  317,  321  :  citing  Dyer,  27, 
pi.  178,  186,  187,  188  ;  and  48,  pi.  5  ;  and 
see  Touteng  v.  Hubbard,  3  B.  &  P.  301  ; 
Jaques  u.  Withy,  1  H.  Bl.  65;  Barker  u. 
VOL.  II.  19 


Hodgson,  3  M.  &  S.  270;  [Brick  Pres. 
Church  V.  New  York,  5  Cowen,  538.] 

(h)  Melville  v.  De  Wolf,  4  E.  &  B.  844, 
850 ;  Esposito  v.  Bowden,  lb.  963,  976  ;  S. 
C.  (in  Cam.  Scac.)  7  E.  &  B.  763. 

(i)  Per  Willes  J.  delivering  the  judg- 
ment of  the  court  of  exchequer  chamber, 
Lloyd  V.  Guibert,  L.  Rep.  1  Q.  B.  115, 
121  ;  per  Martin  B.  Ford  v.  Cotesworth, 
L.  R.  5  Q.  B.  544,  547.  If  a  condition, 
which  was  possible  at  the  making  thereof, 
became  impossible  by  the  act  of  God,  the 
obligation  is  discharged.  See  Shep.  Touch. 
382;  Bac.  Abr.  Conditions  (Q.);  Cro. 
Eliz.  396,  398  ;  Co.  Litt.  206  a  ;  [Leonard 
V.  Dyer,  26  Conn.  177,  179.  The  rule, 
that  if  a  thing  become  physically  impos- 
sible to  bo  done,  by  the  act  of  God,  per- 
formance is  excused,  does  not  avail  where 
the  essential  purpose  of  tlie  contract  may 
be  accomplished.  If  the  intention  of  the 
parties  can  be  substantially,  though  not 
literally,  executed,  performance  is  not  ex- 
cused. White  V.  Mann,  26  Maine,  361  ; 
Chapman  v.  Dalton,  Plowden,  284 ;  Hol- 
tham  V.  Ryland,  1  Eq.  Cas.  Abr.  18.] 

(j)  3  B.  &  S.  826,  839. 
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the  non-performance  of  the  covenant.  (A;)      And  so  it  is  said,  that 


{k)  Boast  0.  Frith,  L.  R.  4  C.  P.  1. 
[If  there  be  a  stipulation  for  the  perform- 
ance of  an  act,  which  the  promisor  alone 
is  competent  to  perform,  the  obligation  is 
discharged,  if  be  is  prevented  by  the  act 
of  God  from  performing  it ;  as  if  one  man 
should  agree  to  work  for  another  for  a 
specified  time,  and  should  fall  sick  or  die 
before  the  expiration  of  the  ]jeriod  agreed 
upon,  the  obligation  would  be  discharged. 
So,  if  one  person  should  agree  to  wait  and 
tend  upon  another  personally  for  a  year, 
and  the  person  to  be  waited  and  tended 
upon  should  die  before  the  expiration  of 
tlie  time,  the  promisor  would  be  absolved 
from  his  undertaking.  Knight  v.  Bean, 
22  Maine,  531,  5.36  ;  Dickey  a.  Linscott, 
20  Maine,  453  ;  Fuller  o.  Brown,  11  Met. 
440;  Eyan  v.  Dayton,  25  Conn.  188; 
Lakeman  v.  Pollard,  43  Maine,  463.  So, 
where  a  party  promised  to  redeliver  a  bor- 
rowed horse  on  request,  and  the  horse  died 
without  his  default,  it  was  held  that  he  was 
not  liable.  Williams  u.  Lloyd,  Sir  W. 
Jones,  179;  S.  C.  nom.  Williams  v.  Hill, 
Palm.  548.  In  these  and  like  cases  the 
court  will  hold  that  the  parties  did  not 
understand  that  performance  would  be 
required,  unless  the  life  of  the  person  in 
the  one  case,  or  of  the  horse  in  the  other, 
was  continued,  so  that  performance  would 
be  possible.  Per  Ellsworth  .J.  in  School 
Dist.  No.  1  V.  Dauchy,  25  Conn.  530,  535, 
536.  In  this  case  a  party  agreed  to  build 
and  complete  a  school-house  by  a  certain 
time,  and  before  that  time  arrived,  and 
when  he  had  nearly  completed  the  build- 
ing, it  was  destroyed  by  lightning,  whereby 
alone  he  was  prevented  from  performing 
his  contract,  which  was  absolute  in  its 
terms.  This  destruction  of  the  building 
was  held  not  to  excuse  the  non-perform- 
ance of  the  contract.  The  learned  judge 
(Ellsworth)  who  delivered  the  opinion  of 
the  court,  said  :  "  We  believe  the  law  is 
well  settled  that  if  a  person  promises  ab- 
solutely, without  exception  or  qualifica- 
tion, that  a  certain  thing  shall  be  done  by 
a  given  time,  or  that  a  certain  event  shall 
take  place,  and  the  thing  to  be  done  or  the 


event  is  neither  impossible  nor  unlawful  at 
the  time  of  the  promise,  he  is  bound  by 
his  promise,  unless  the  performance,  before 
that  time  becomes  unlawful.  Any  seem- 
ing departure  from  this  principle  of  law 
(and  there  are  some  instances  that  at  first 
view  .appear  to  be  of  this  character),  will 
be  found,  we  think,  to  grow  out  of  the 
mode  of  construing  the  contract  or  of 
affixing  a  condition,  raised  by  implication 
from  the  nature  of  the  subject,  or  from  the 
situation  of  the  parties,  rather  than  from 
a  denial  of  the  principle  itself."  "  It  is 
said,  however,  that  there  is  one  real  excep- 
tion to  the  rule,  viz.  :  where  the  act  of  God 
intervenes  to  defeat  the  performance  of 
the  contract ;  and  that  is  the  exception  on 
which  the  defendant  relies  in  this  case. 
The  defendant  insists  that  where  the  thing 
contracted  to  be  done  becomes  impossible 
by  the  act  of  God,  the  conti'act  is  dis- 
charged. This  is  altogether  a  mistake. 
The  cases  show  no  such  exception,  though 
there  is  some  semblance  of  it  in  a  single 
case,  which  we  will  mention.  The  act  of 
God  will  excuse  the  not  doing  of  a  thing 
where  the  law  had  created  the  duty,  but 
never  where  it  is  created  by  the  positive 
and  absolute  contract  of  the  party.  The 
reason  of  this  distinction  is  obvious.  The 
law  never  creates  or  imposes  upon  any  one 
a  duty  to  perform  what  God  forbids,  or 
what  he  renders  impossible  of  performance, 
but  it  allows  people  to  enter  into  contracts 
as  they  please,  provided  they  do  not  violate 
the  law."  See  per  Storrs  J.  in  Eyan  v. 
Dayton,  25  Conn.  194.  So,  in  Adam's  v. 
Nichols,  19  Pick.  275,  the  court  most  fully 
recognized  the  rule  that  the  act  of  God 
will  not  operate  to  discharge  a  promise 
which  is  absolute  and  unqualified  in  its 
terms,  though  the  contingency  is  beyond 
the  power  of  the  contractor.  So,  also,  in 
Boyle  V.  Agawam  Canal  Co.  22  Pick.  381  ; 
Lord  V.  Wheeler,  1  Gray,  282.  See  Brum- 
ley  V.  Smith,  3  Al.a.  (N.  S.)  123;  Clark 
V.  Franklin,  7  Leigh,  1  ;  Wilson  v.  Knott, 
3  Humph.  473.  In  Plarmouy  k.  Bingham, 
2  Kernan  (N.  Y.),  106,  the  same  principle 
is  laid  down,  that  "where  a  party  engages 
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if  one  covenant  to  leave  a  wood  in  the  same  plight  as  he  finds  it, 
and  some  of  the  trees  be  blown  down  by  the  wind,  the  covenant  is 
not  broken  ;  for  it  is  now  become  impossible  to  be  done  by  the  act 
of  God,  and  in  this  case  the  covenantor  is  not  bound  to  supply 

it.  (0 

Fourthly.  If  a  man  contract  to  do  an  act,  in  consideration  that 
another  has  contracted  to  do  certain  things  on  his  part ;  and  it 
should  turn  out,  before  anything  is  done  under  the  contract,  that 
the  latter  is  unable  to  do  what  he  has  engaged  to  do,  the  contract 
is  at  an  end.  (rn) 

Fifthly.  But  where  the  performance  of  the  contract  is  rendered 
impossible,  by  the  act  of  the  party  who  is  chargeable  thereon,  such 
impossibility  affords  no  answer  to  an  action  on  the  contract,  (n) 

And  in  all  cases  in  which  the  non-performance  of  a  contract  is 
attempted  to  be  excused,  on  the  ground  of  the  performance  thereof 
having  been  impossible,  the  fact  of  its  having  been  impossible  must 
be  clearly  established,  (o) 

Sixthly.  The  non-performance  of  one  part  of  a  contract  is  not 
excused,  by  showing  performance  of  another  part  thereof.  And 
accordingly,  where  the  defendant  contracted  to  make  and  deliver 
to  the  plaintiff  a  quantity  of  iron  rails  of  a  certain  quality ;  a  plea 
which  stated  that  the  rails  were,  by  the  contract,  to  be  inspected, 
before  delivery,  by  an  agent  of  the  plaintiff,  who  was  to  be  at 
liberty  to  approve  and  accept  such  of  them  as  he  should  think  fit ; 
and  that  the  i,'ails  in  question  were  accordingly  so  inspected  and 
approved,  and  accepted  in  performance  of  the  contract  by  the 
agent  of  the  plaintiff,  was  held  bad,  —  inasmuch  as  evidence  of 
approval  and  acceptance  by  the  inspector,  would  afford  no  proof  of 
the  performance  of  the  stipulation  as  to  quality,  (jj) 

Seventhly.  If,  before  the  time  arrives  at  which  a  party  is  bound 
to  perform  a  contract,  he  expresses  an  intention  to  break  it,  this,  of 
itself,  does  not  amount  to  a  breach  thereof  (c[)    But  if  such  expres- 

unconditionally  by  express  contract  to  do  (n)  Per   Cur.  Beswick  o.  Swiodells  (in 

an  act,  performance  is  not  excused  by  in-  Cam.  Scac.),  3  A.  &  E-  868,  883. 

evitable  accident,  or  other  unforeseen  con-  (o)  See  Tuffnell  v.  Constable,  7  A.  &  E. 

tingency,  not  within  his  control."]  798. 

(/)   Shep.  Touch.  173.  (p)  Bird  u.  Smith,  12   Q.   B.   786  ;  12 

(m)  Per  Cur.  Chanter  v.  Leese,  4  M.  &  Jnr.  916. 

W.  295,  311  ;  and  see  Partridge  v.  Sower-  (q)  Aliter,  if  he  expressly  renounce  the 

by,  3  B.  &  P.  172.  contract.    Hochster  v.  De  la  Tour,  2  E.  & 

B.  678. 
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sion  of  intention  remain  unretracted,  when  the  time  arrives  for  the 
other  party  to  perform  his  part  of  the  contract,  this  fact  will  dis- 
pense with  such  performance,  (r) 

Eighthly.  It  is  also  a  general  rule,  that  an  entire  contract  can- 
not be  apportioned,  (s)  So  that,  if  a  party  undertake  to  complete 
a  certain  act,  which  is  entire  or  indivisible,  before  his  claim  to  re- 
muneration is  to  accrue  ;  he  cannot  recover  for  a  partial  perform- 
ance, although  the  completion  of  the  act  was  prevented  by  inev- 
itable accident,  (s^) 

Thus,  where  a  sailor  was  to  be  paid  a  certain  sum,  if  he  pro- 
ceeded and  continued,  and  did  his  duty  on  a  voyage  ;  and  he  died 
before  the  voyage  was  completed ;  it  was  held,  that  his  executor 
had  no  claim  to  any  part  of  his  wages  (€)     So,  if  there  be  a  cov- 


(r)  Ripley  v.  M'Lure,  4  Exch.  345, 359 ; 
18  L.  J.  Exch.  419;  and  see  Xenos  «. 
Danube  &c.  Railway  Co.  11  C.  B.  N.  S. 
152;  13  lb.  825;  Cort  u.  Ambergate  &c. 
Railway  Co.  17  Q.  B.  127;  20  L.  J.  Q. 
B.  460,  466;  Philpotts  v.  Evans,  5  M.  & 
W.  475,  477.  [See  De  Peyster  v.  Pulver, 
3  Barb.  284.  On  a  contract  for  the  man- 
ufacturing and  supply  of  goods  from  time 
to  time,  to  be  paid  for  after  delivery,  if  the 
purchaser,  having  accepted  and  paid  for  a 
portion  of  the  goods,  gives  notice  to  the 
vendor  not  to  manufacture  any  more,  as 
the  purchaser  has  no  occasion  for  them, 
and  will  not  accept  or  pay  for  them,  the 
vendor  having  been  desirous  and  able  to 
complete  the  supply,  such  vendor  may, 
without  manufacturing  and  tendering  the 
rest  of  the  goods,  maintain  an  action 
against  the  purchaser  for  breach  of  the 
contract.  And  proof  of  such  notice  by 
the  purchaser  wi'd  entitle  the  plaintiff  to 
recover  on  a  ciunt  alleging  that  he  was 
ready  and  wiU'Mg  to  perform  the  contract, 
and  that  \^H  purchaser  refused  to  accept 
the  residue  of  the  goods,  s.ni  prevented  and 
discharr/ed  plaintiff  from  supplying  them, 
and  from  further  executing  the  contract. 
Such  notice  is  a  preeentiun,  though  there  is 
no  other  act  of  obstruction.  And  the  jury 
should  give  such  damages  in  the  case  as 
would  leave  the  plaintiff  in  the  same  situa- 
tion as  if  the  purchaser  had  fulfilled  his 
contract.     Cort  u.  Ambergate  &c.   Rail- 


way Co.  supt-a ;  Hochster  v.  De  la  Tour,  2 
El.  &  Bl.  678;  Smith  a.  Lewis,  24  Conn. 
624.  Where  one  was  bound  to  deliver  a 
deed  on  a  certain  day,  and  at  the  day  was 
ready  with  tlie  deed,  and  would  have  ten- 
dered it  but  for  the  evasion  of  the  other 
party ;  this  was  held  to  be  equivalent  to  a 
tender.  Borden  v.  Borden,  5  Mass.  67. 
See  Whitney  u.  Spencer,  4  Cowen,  39  ; 
Goodwin  u.  Holbrook,  4  Wend.  377  ;  Peo- 
ple V.  Bartlctt,  3  Hill  (N.  Y.),  570.] 

(s)  See  Chanter  v.  Leese,  4  M.  &  W. 
295,  311  ;  and  in  general,  3  Vin.  Abr.  tit. 
Apportionment;  2  Pothier,  by  Evans,  44. 
[The  difference  between  entire  and  divisible 
contracts  was  considered  by  Woodward  J. 
in  Logan  v.  Caffrey,  30  Penn.  St.  196. 
See  Hill  v.  Rewec,  11  Met.  268  ;  Miner  v. 
Bradley,  22  Pick.  437  ;  Johnson  v.  John- 
son, 3  Bos.  &  Pull.  162  ;  Clark  u.  Baker, 
5  Met.  452  ;  Parish  v.  Stone,  14  Pick.  198  ; 
Brooks  II.  Byam,  2  Story,  525.] 

(si)  [MciMulIcn  V.  Kelso,  4  Texas,  235. 
See  Leonard  r.  Dyer,  26  Conn.  172.] 

(t)  Cutter  r.  Powell,  6  T.  R.  320;  Ap- 
pleby u.  Dods,  8  East,  300;  Hnlle  -.. 
Heightman,  2  East,  145  ;  and  see  Jesse  v. 
Roy,  1  Cr.,  M.  &  R.  316,  340.  [Passage 
money,  paid  in  advance,  may  be  recovered 
back  on  the  lireaking  up  of  the  voyage  by 
a  peril  of  the  sea,  and  the  fiiilure  of  the 
ship-owner  to  send  the  passenger  to  his 
destination.  Brown  u.  Harris,  2  Gray, 
360.     But  in  ordinary  contracts  for  labor, 


PERFORMANCE.  1081 

enant  in  a  charter-party,  to  pay  freight  "  on  the  goods  being  de- 
livered at  B. ;  "  and  the  goods  are  carried  to  A.,  where  the  ship  is 
wrecked ;  freight,  pro  raid  itineris,  cannot  be  recovered  in  an 
action  on  the  charter-party,  although  the  defendant  accept  the 
goods  at  A.  (m)  So,  if  a  landlord  accepted  the  surrender  of  a 
tenancy  in  the  middle  of  a  quarter,  without  any  new  agreement 
as  to  an  apportionment  of  the  quarter's  rent,  he  could  not,  at  the 
common  law,  recover  any  part  of  it.  (a;)  And  so,  where  a  tenant 
is  evicted  by  his  landlord  from  part  of  premises  let  at  an  entire 
rent,  such  eviction  will  aflFord  a  complete  defence  to  an  action  for 
the  use  and  occupation  of  those  premises.  («/) 

We  have  seen,  however,  that  although  a  partial  remuneration 
for  the  part  performance  of  an  entire  contract  cannot,  in  general, 
be  recovered,  yet  a  claim  may  sometimes  arise  upon  a  quantum 
meruit,  by  reason  of  the  party  who  is  to  make  the  payment,  accept- 
ing and  retaining  the  benefit  of  the  partial  performance,  after  the 
time  for  completing  the  contract  has  elapsed.  (2) 

So  it  has  been  held  that  if  the  tenant,  after  a  partial  eviction, 
continue  in  possession  of  the  residue  of  the  premises,  he  will  be 
liable  for  the  rent  of  that  portion,  (a)  But  this  decision  is  at  vari- 
ance with  the  older  authorities.  (6)  And  the  true  rule  would  seem 
to  be,  that  where  a  lessor  enters  upon  a  lessee  in  part,  no  apportion- 
ment of  the  rent  will  take  place,  except  where  the  lessor  enters 
lawfully,  as  upon  a  surrender,  forfeiture,  or  the  like,  (c) 

serious  sickness  releases  the  laborer,  and  Collins,  6  Gray,  227 ;  Nicholson  u.  Muni- 
no  mutual  obligation  longer  existing  be-  gle,  6  Allen,  215  ;  Fuller  v.  Swett,  6  Allen, 
tween  the  parties,  the  laborer  may  recover  219,  note.]  But  this  would  be  no  defence 
the  benefit  which  his  employer  derived  to  an  action  on  the  covenant  to  repair. 
from  his  partial  performance.  Hubbard  v.  See  Morrison  v.  Chadwick,  supra ;  Newton 
Belden,  27  Vt.  645  ;  Ryan  u.  Dayton,  25  v.  AUin,  1  Q.  B.  518. 
Conn.  188.  The  damage  to  the  employer  (z)  Ante,  651  ;  and  see  per  Cur.  Chan- 
is,  in  such  case,  to  be  deducted  from  the  ter  v.  Leese,  4  M.  &  W.  295,  311. 
agreed  price  for  the  time.  Patrick  v.  Put-  (a)  Stokes  u.  Cooper,  3  Camp.  514, 
nam,  27  Vt.  750;  Hillyard  v.  Crabtree,  11  note. 

Texas,  264 ;  Ryan  v.  Dayton,  25  Conn.        (6)  Per  Parke  B.  Reeve  v.  Bird,  1  Cr., 

188.]  M.&R.  31,36. 

(m)  Cook  W.Jennings,  7  T.  R.  381  ;  cited         (c)  Co.  Litt.  148   b;  and  see  Neale  v. 

by  Bayley  J.  Grimman  v.  Legge,  8  B.  &  M'Kenzie,    1    M.   &   W.    747  ;    Upton   u. 

C.  326;  and  see  Vlierboom  v.  Chapman,  Townend,  17  C.  B.30.    [See  per  Spencer, 

13  M.  &  W.  230.  Senator,  in  Dyett  v.  Pendleton,  8  Cowen, 

(x)  Grimman  v.  Legge,  8  B.  &  C.  324.  727  ;  S.  C.  4  Cowen,  581  ;  Bennett  w.  Bit- 
But  now  he  may.  See  33  &  34  Vict.  c.  tie,  4  Rawle,  339  ;  Shumway  v.  CoUms,  6 
35,  s.  3.  Gray,  227  ;  Nisholson  v.  Munigle,  6  Allen, 

(y)  Morrison  v.  Chadwick,  7  C.  B.  266,  215  ;  Fuller  v.  Swett,  6  Allen,  219,  note; 

283;    [ante,  512,  note  (b);  Shumway   a.  ante,  512,  and  note  (b).     It  seems  now  to 
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Ninthly.  Wliether  one  promise  be  the  consideration  for  another, 
or  whether  the  performance,  and  not  the  mere  promise,  be  the  con- 
sideration, is  to  be  determined  by  the  intention  and  meaning  of  the 
parties,  as  it  appears  on  the  instrument,  and  by  the  application  of 
common  sense  to  each  particular  case.  (d~) 

For  the  purpose  of  ascertaining  this  intention,  and  determining 
when  performance,  or  an  excuse  of  performance  by  the  plaintiff, 
should  be  averred  in  the  declaration  and  proved  at  the  trial,  certain 
rules  have  been  stated  in  various  decisions  and  books  of  author- 
ity ;  and  to  these  the  reader  is  referred  for  information  on  this 
subject,  (e) 

be  settled,  in  the  United  States,  that  a  may  be  dependent  and  others  independent, 
landlord  by  gross  personal  misconduct  according  to  their  nature  and  the  order  of 
towards  his  tenant  may  be  barred  of  his  performance.  Couch  v.  IngersoU,  2  Pick, 
action  for  rent.  Ogilvie  u.  Hull,  5  Hill, 
52  ;  Dyett  v.  Pendleton,  8  Cowen,  727  ; 
Gilhooley  v.  Washington,  4  Comst.  217; 
Christopher  v.  Austin,  1  Kernan,  216; 
Cohen  v.  Dupont,  1  Sandf.  260 ;  Jackson 
V.  Eddy,  12  Missou.  209.] 

(d)  Per    Cur.    Stavers    u.    Curling,    3 


292  ;  Kane  v.  Hood,  13  Pick.  281 ;  Knight 
V.  New  England  Worsted  Co.  2  Cush.  286, 
287.  Where  mutual  covenants  go  to  the 
whole  consideration  on  both  sides,  they  are 
dependent  covenants,  the  one  precedent  to 
the  other.  But  where  they  go  only  to  a 
part,  and  a  breach  may  be  paid  for  in  dam- 
Scott,  7.50,  754  ;  per  Williams  J.  Christie    ages,  there  the  defendant  has  a  remedy  on 


V.  Borelly,  7  C.  B.  N.  S.  567 ;  [Broken- 
brough  V.  Ward,  4  Rand.  352  ;  Johnson 
V.  Roed,  9  Mass.  78;  Gardner  v.  Corson, 
15  Mass.  500  ;  Rowland  v.  Leach,  11  Pick. 
154  ;  Bean  v,  Atwater,  4  Conn.  3  ;  Knight 
u.  New  England  Worsted  Co.  2  Cush.  285, 
286  ;  Leonard  v.  Dyer,  26  Conn.  176, 177  ; 
Cadwell  v.  Blake,  6  Gray,  402.] 

(e)  Graves  r.  Legg,  9  Exch.  709,  716  ; 
1  Wms.  Saund.  320  a  ;  2  Smith  L.  C.  10; 
Dicker  v.  Jackson,  6  C.  B.  103  ;  Jowett  v. 
Spencer,  1  Exch.  647  ;  Judson  I'.Bowden, 
lb.  161  ;  Kingdom  u.  Cox,  5  C.  B.  522; 
Hall  V.  Bainbridge,  5  Q.  B.  233  ;  Coombe 
V.  Green,  U  M.  &  W.  480  ;  Fishmongers' 
Co.  V.  Robertson,  5  M.  &  G.  131  ;  Stavers 
u.  Curling,  3  Scott,  750,  754 ;  1   Chit.  PI. 


his  covenant,  and  shall  not  plead  it  as  a 
condition  precedent.  This  rule  was  laid 
down  by  Lord  Mansfield  in  Boone  v.  Eyre, 
2  W.  Bl.  1312,  cited  in  1  H.  Bl.  273,  in  a 
note.  It  has  been  restated  and  affirmed, 
with  slight  variations  adapting  it  to  partic- 
ular circumstances,  in  a  great  number  of 
cases,  both  in  England  and  in  this  country. 
Duke  of  St.  Albans  v.  Shore,  1  H.  Bl. 
270 ;  Campbell  r.  Jones,  6  T.  R.  570  ; 
Llavelock  r.  Geddes,  10  East,  555,  564; 
Glazebrooke  v.  Woodiow,  8  T.  R.  366  ; 
Stover  a.  Gordon,  3  M.  &  S.  308  ;  King- 
ston V.  Preston,  cited  in  Jones  v.  Barkley, 
2  Doug.  684,  689  ;  Cutter  <.  Powell,  2 
Smith  Lead.  Ca.  10,  note ;  1  Chitty  PL 
(9th  Am.  ed.)  323,  324.     These  principles 


6th  ed.  323,  324.     For  cases  on  contracts  were  fully  recognized  and  adopted  in  Hop- 

of  charter-party,  see  Olive;-  i'.  Fielden,  4  kins  v.  Young,  11  Ma,ss.  302  ;  Tileston  i'. 

Exch.  135;  Olliveti.  Booker,  1  Exch.  416;  Newell,    13   Mass.  406;    Dox   v.  Dey,  3 

Glaholm  ;;.  Hays,  2  M.  &  G.  257.     [The  Wend.  356.     If  a  party  promise  to  build 

same  rules  of  construction,  upon  the  point  a  house  upon  the  land  of  another,  and  to 

referred   to  in  the  text,  apply  to  a  simple  dig  a  well  on  the  premises,  and  to  place  a 

contract,   as    to    a    contract   under   seal,  pump  in  it ;  and  the  owner  of  the  land 

Kane  v.  Hood,  13  Pick.  281,  282.     Some  covenants  seasonably  to  supply  all  mate- 

of  the  stipulations  in  an  entire  contract  rials,  and  furnish  a  pump  ;  it  is  very  clear 
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In  the  case  of  a  condition  precedent  —  that  is,  where  an  act  is  to 
be  performed  by  the  plaintiff  before  the  accruing  of  the  defendant's 
liability  under  his  contract,  —  the  plaintiff  must  aver  in  his  declara- 
tion, and  prove,  either  his  performance  of  such  condition  precedent, 
or  an  offer  to  perform  it,  which  the  defendant  rejected  ;  (/)  or  he 
may  aver  his  readiness  to  fulfil  the  condition,  (^)  until  the  defend- 
ant discharged  him  from  so  doing,  or  prevented  the  execution  of 
the  matter  which  was  to  be  performed  by  him.  (^^)  For  where 
the  right  to  demand  the  performance  of  a  certain  act,  depends  on 
the  execution  by  the  promisee  of  a  condition  pi'ecedent,  or  prior  act, 
it  is  clear  that  the  readiness  and  offer  of  the  latter  to  fulfil  the 


that  the  stipulation  to  furnish  materials  is 
dependent  and  constitutes  a  condition,  be- 
cause the  builder  cannot  perform  on  his 
part,  until  he  has  the  materials.     So,  to 
put  a  pump  into  the  well.     But  the  stipu- 
lation to  dig  a  well  is   not  conditional,  be- 
cause it  goes  to  a  small  part  only  of  the 
consideration,  and  does  not  necessarily  de- 
pend on  a  prior  performance,  on  the  part 
of  the  owner,  and  because  a  failure  can  be 
compensated  in  damages,  and  the  remedy 
of  the  owner  is  by  an  action  on  the  con- 
tract.    Knight  V.  Now  England  Worsted 
Co.  2  Cush.  286,  287,  per  Shaw  C.  J.    See 
Eives  V.  Baptiste,  2.5  Ala.  382.     Where 
one  agrees  to  perform  labor  within  a  cer- 
tain time  upon  articles  to  be  furnished  by 
another,  the  seasonable  furnishing  of  the 
articles  is  a  condition  precedent  to  the  per- 
formance of  the  labor.     Clement  v.  Cle- 
ment, 8  N.  H.  210;  Mill  Dam  Foundery 
V.  Hovey,  21   Pick.  439;  Thomas  v.  Cad- 
wallader,   Willes,  496  ;   Knight  v.  N.   E. 
Worsted  Co.  2  Cush.  286  ;  Hill  v.  Hovey, 
26  Vt.  109.     So,  where  A.  agrees  to  sup- 
ply certain  machines  according  to  a  model 
to  be  furnished  by  B.,  the  furnishing  of  the 
model  is  a  condition  precedent ;  but  if  B. 
fails  to  furnish  the  model,  this  gives  A.  no 
right  to  procure  such  a  one  as  he  may  sup- 
pose B.  should  have  furnished,  and  make 
the  machines   according   to   it.      Savage 
Manuf  Co.  u.  Armstrong,  19  Maine,  147. 
See  Coombe  v.  Greene,  11   M.  &  W.  480; 
Macintosh  v.  The  M.  C.  Railway   Co.  14 
M.  &  W.  548.     Where  the  party  who  is 


to  do  the  precedent  act  fails  in  the  per- 
formance, the  other  party  may  abandon 
the  contract  and  recover  for  what  he  has 
done ;  he  is  not  bound  to  make  a  special 
demand  for  the  performance  of  the  pre- 
cedent act.     Hill  V.  Hovey,  26  Vt.  109.] 

(/)  Graves  v.  Legg,  9  Exch.  709, 
716.  [One  who  has  refused  to  fulfil  his 
part  of  a  contract  cannot  claim  damages 
of  the  other  party  for  not  fulfilling  his 
part.  Dey  v.  Dox,  9  Wend.  129.  So, 
on  the  other  hand,  if  a  person  promise  to 
pay  a  sum  of  money  when  he  should  col- 
lect his  demands  of  a  third  party,  the  prom- 
ise may  be  enforced  as  absolute,  if  it  ap- 
pear that  there  are  no  such  demands,  or 
that  due  diligence  has  not  been  used  in 
collecting  them.  White  v.  Snell,  5  Pick. 
425.     See  S.  C.  9  Pick.  16. J 

{g)  What  is  sufficient  evidence  of  this, 
see  Cort  u.  Ambergate  &c.  Railway  Co. 
17  Q.  B.  127  ;  20  L.  J.  Q.  B.  460. 

(^1)  [JliU  Dam  Foundery  v.  Hovey,  21 
Pick.  417  ;  Shaw  v.  Turnpike  Co.  2  Penn. 
454;  Dana  v.  King,  2  Pick.  155  ;  Huntu. 
Livermore,  5  Pick.  395  ;  Willington  v. 
Inhab.  of  West  Boylston,  4  Pick.  Ill; 
Albany  Dutch  Church  v.  Bradford,  8 
Cowen,  457  ;  Cole  u.  Hester,  9  Ired.  23  ; 
Brown  u.  Cannon,  5  Gilman,  174.  Where, 
by  the  terms  of  a  contract,  goods  are  to  be 
delivered  at  a  particular  place,  the -plain- 
tiffs, before  they  can  recover  their  pay  for 
them,  are  bound  to  prove  a  delivery  at 
the  place  agreed  upon.  Savage  Manuf. 
Co.  V.  Armstrong,  19  Maine,  147.] 
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condition,  and  the  discharge  or  hindrance  of  its  performance  by 
the  promiser  are  in  law  equivalent  to  the  completion  of  the  con- 
dition precedent,  and  will  render  the  promiser  liable  upon  his  con- 
tract. Qi) 

So  if  a  man  bind  himself  to  do  certain  acts,  which  he  afterwards 
renders  himself  unable  to  perform,  he  thereby  dispenses  with  the 
performance  of  conditions  precedent  to  the  act,  which  he  has  so 
rendered  himself  unable  to  perform.  (J) 

But  it  would  seem  that  a  condition  precedent  may  be  divisible  ; 
and  where  this  is  the  case,  performance  as  to  one  part  will  entitle 
the  party  to  sue,  for  the  non-performance  of  the  corresponding  part 
of  the  agreement.  (Ji) 

And  where  a  party  has  accepted  a  part  performance  of  the  con- 
tract, he  precludes  himself  from  insisting  on  the  performance  of  the 
remainder,  as  a  condition  precedent  to  the  plaintiff's  right  to  re- 
cover. (V) 

In  the  case  of  concurrent  considerations,  that  is,  where  the  acts 
to  be  done  by  each  party  are  to  occur  at  the  same  period,  neither 
party  can  sue  on  the  contract,  without  showing  that  he  was  ready 
and  willing  to  perform  his  part  thereof,  (IF)  or  a  discharge  or  pre- 

(h)  Hotham  v.  East  India  Co.  1  T.  E.  and  expectation  of  the  parties,  and  he  af- 

638,  note  (a);  Smith  o.  Wilson,  8  East,  terwards   did  so  transport  a  part  thereof, 

443;  Alcorn   t.  Westbrook,   1  Wils.  115;  but  through  the  operation  of  causes  which 

[Lord  V.  Belknap,  1    Cush.  279 ;  Smith  v.  he  could  not  by  reasonable  care  control, 

Lewis,  26  Conn.  110.]  was  preYcnted  from  transporting  the  resi- 

(i)  Per  Cur.  Sands  v.  Clarke,  8   C.  B.  due,  it  was  held,  that  the  transportation 

751,  762;    [Clark   v.  Crandall,   3   Barb,  of  the  whole  quantity  was  not  a  condition 

612  ;  Bannister  v.  Weatherford,  7  B.  Mon.  precedent  to  a  right  of  recovery,  and  that 

271;  Newcornb  !).  Brackett,  16  Mass.  161  ;  a  recovery  might  be  had  for  the  services 

Yclvcrton   (Am.  ed.)   76,  in  notes;  But-  actually  rendered.     Leonard  u.  Dyer,  26 

trick    u.   Holden,  8    Cush.  233,  235,  23C  ;  Conn.  172.] 

Harris  v.  Williams,  3  Jones  Law  (N.  C),         (/)  White  v.  Bocton,  7  H.  &  N.  42. 
483.]  (/I)  [Smith   v.   Lewis,   26    Conn.  110; 

{k)  Per  Cur.  Neale  i-.  Ratcliff,  15  Q.  B.  Dana  v.  King,  2  Pick.  155;  Howland  u. 
916,  927  ;  [Leonard  v.  Dyer,  26  Conn.  172,  Leach,  11  Pick.  151 ;  Howe  v.  Huntington, 
178;  Grant  v.  Johnson,  1  Selden  (N.  Y.),  15  Maine,  350;  Swan  v.  Drury,  22  Pick. 
247.  See  Dey  v.  Dox,  3  Wend.  3S6  ;  1  485;  Warren  o.  Wheeler,  21  Maine,  484 ; 
Chitty  PI.  (9th  Am.  ed.)  323,  324  ;  Chan-  Cornwall  u.  Haight,  8  Barb.  327  ;  Jones 
ter  D.Leese,  4  M.  &W.  3U.  Thus,  where  «.  Marsh,  22  Vt.  144;  Shaw  v.  Turnpike 
a  person  agreed  to  transport  a  certain  Co.  2  Penn.  454 ;  Lord  v.  Belknap,  1 
quantity  of  lumber  to  a  specified  place  at  Cush.  279  ;  Grandy  v.  McClecse,  2  Jones 
■a,  stipulated  rate  per  thousand  feet,  and  (Law),  N.  Car.  142  ;  Campbell  v.  Git- 
it  was  not  in  terms  expressly  agreed  that  tings,  19  Ohio,  347  ;  Williams  v.  Healey, 
the  whole  quantity  should  be  so  transport-  3  Denio,  363  ;  Gazley  d.  Price,  16  John, 
ed,  although  such  was   the  understanding  267  ;  Barbee   v.  WiUard,  4  McLean,  356  ; 
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vention  of  such  performance  by  the  other  party,  (m)     And  where 
there  has  been  such  discharge,  the  plaintiff  must  show  notice  to 


Hough  V.  Rawson,  17  111.  588.  In  Smith 
V.  Lewis,  26  Conn.  110,  which  was  a  suit 
for  the  breach  of  a  contract  containing 
mutual  and  dependent  promises  of  the 
plaintiff  and  defendant,  the  declaration, 
after  setting  out  the  acts  to  be  concurrent- 
ly done  by  the  parties  on  a  day  named,  al- 
leged that  the  plaintiff  was  on  that  day 
ready  and  willing  to  perform  all  the  acts 
to  be  by  him  performed,  specifying  them, 
but  that  although  he  had  performed  every- 
thing on  his  part  to  be  performed,  the  de- 
fendant had  wholly  refused  to  perform; 
and  it  was  held,  that  regarding  only  the 
averment  of  readiness  and  willingness  to 
perform,  the  declaration  was  not  insuffi- 
cient in  not  alleging  an  offer  to  perform, 
since  the  refusal  of  the  defendant  to  per- 
form superseded  the  necessity  of  anything 
more  on  the  part  of  the  plaintiff  than 
readiness  ai^d  willingness  to  perform,  and 
the  averment  of  such  refusal  rendered  the 
averment  of  such  offer  unnecessary.  Storrs 
C.  J.  said :  "  As  the  agreement  required 
only  that  the  acts  of  both  the  parties 
should  be  done  at  the  same  time,  neither 
was  obliged  to  do  the  first  act,  or  conse- 
quently to  perform  his  part  of  the  agree- 
ment without  or  before  the  other.  The 
plaintiff,  in  order  to  sustain  this  action, 
need  only  to  show  that  he  did  what  the 
law  required  of  him ;  and  all  that  it  re- 
quired was,  that  he  should  be  ready  and 
willing  to  perform  on  his  part,  if  the  de- 
fendant was  also  ready  to  perform  on  his." 
"  Some  misapprehension  or  confusion  ap- 
pears to  have  arisen  from  the  mode  of  ex- 


hut  it  only  means  a  readiness  and  willing- 
ness, accompanied  with  an  ability  on  the 
part  of  one  of  the  parties,  to  do  the  acts 
which  the  agreement  requires  him  to  per- 
form, provided  the  other  will  concurrently 
do  the  things  which  he  is  required  by  it  to 
do,  and  a  notice  by  the  former  to  the  latter 
of  such  readiness.  Such  readiness,  ability, 
and  notice  are  sufficient  evidence  of,  and 
indeed  constitute  and  imply,  an  oflfer  or 
tender  in  the  sense  in  which  those  terms 
are  used  in  reference  to  the  kind  of  agree- 
ments which  we  are  now  considering.  It 
is  not  an  absolute  unconditional  offer  to 
do  or  transfer  anything  at  all  events,  but 
it  is  in  its  nature  conditional  only,  and 
dependent  on,  and  to  be  performed  only 
in  case  of,  the  readiness  of  the  other  party 
to  perform  his  part  of  the  agreement."] 

(tti)  Giles  V.  Giles,  9  Q.B.  164;  Atkin- 
son u.  Smith,  14  M.  &  W.  695  ;  Bankart 
V.  Bowers,  L.  R.  1  C.  P.  484  ;  Rawson  v. 
Johnson,  1  East,  203  ;  and  see  Spiller  v. 
Westlake,  2  B.  &  Ad.  155  ;  [See  v.  Part- 
ridge, 2  Duer  (N.  Y.),  463;  Smith,  u. 
Lipscomb,  13  Texas,  532  ;  Shaw  v.  Turn- 
pike Co.  3  Penn.  445.  A  refusal  of  one 
of  the  parties  to  a  contract  founded  on 
mutual  and  concurrent  conditions,  to  per- 
form his  covenants,  will  excuse  a  want  of 
entire  and  absolute  preparation  by  the 
other.  Smith  v.  Lewis,  24  Conn.  624. 
See  S.  C.  26  Conn.  110.  The  party  to 
such  contract,  seeking  to  recover  for  a 
breach,  must,  at  least,  show  that  he  was 
"  ready  and  willing  "  to  perform  his  part 
of  the  agreement.     lb.     The  voluntary 


pression  used  in  the  books  in  treating  of  absence  of  such  a  party  from  a  place  as- 

the  necessity  of  a  tender  or  offer  by  the  signed  for  its  performance,  is  tantamount 

parties,  as  applicable  to  the  case  of  mu-  to  a  refusal,  and  will   excuse   the   other 

tual  and  concurrent  promises.     The  word  party  from   the  performance  of  such  acts 

'  tender,'   as  used   in  such  a  connection,  as  the  absence  renders  impossible  or  nuga- 

does  not  mean  the  same  kind  of  offer  as  tory,  and  tends  directly  to  dissuade.   Such 

when  it  is  used  in  reference  to  the  payment  a  refusal  will  excuse  acts  of  mere  formal 


or  offer  to  pay  an  ordinary  debt  due  in 
money,  where  the  money  is  offered  to  a 
creditor  who  is  entitled  to  receive  it,  and 
nothing  further  remains  to  be  done,  but 
the   transaction  is   complete  and   ended; 


preparation,  as  well  as  acts  of  strict  per- 
formance, if  the  refusal  is  the  direct  and 
reasonable  cause  of  their  omission.  Smith 
(,.  Lewis,  24  Conn.  624.] 
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the  other  side,  of  his  readiness  and  wiUingness  to  perform  the  con- 
tract, (ti) 

But  in  tlie  case  o{  independent  mutual  contracts  or  promises,  each 
party  has  his  remedy  on  the  promise  made  in  his  favor,  without 
performing  his  part  of  the  contract,  (o) 

Even  in  sucli  a  case,  however,  if  the  mutual  contracts  are  in  the 
same  instrument,  and  the  defendant,  if  he  were  to  sue  the  plaintiff 
on  his  contract,  would  be  entitled  to  recover  in  that  action  the 
identical  sum  for  which  the  plaintiff  is  suing,  he  may,  in  order  to 
avoid  circuity  of  action,  plead  the  non-performance  of  the  plaintiff's 
contract,  as  a  bar  to  the  action  by  him.  (jo) 

TentMy.  If,  by  the  terms  of  the  contract,  the  promiser  is  to  be- 
come bound  only  on  the  performance  of  a  condition  precedent,  he 
will  not  become  bound  if  it  be  not  performed,  although  performance 
thereof  was  prevented  by  the  act  of  God.  (g)  Nor  will  he  become 
bound  where  such  performance  was  prevented  by  the  act  of  a  mere 
stranger,  not  procured  at  the  instance  of  the  promiser  himself,  (r) 


(n)  Doogood  V.  Rose,  9  C.  B.  132.  [See 
Smith  u.  Lewis,  26  Conn.  110;  S.  C.  24 
Conn.  624.] 

(o)  1  AVms.  Saund.  320,  note  (4) ;  Frank- 
lin c.  Miller,  4  A.  &  E.  599;  2  Smitli  L. 
C.  10  ;  Lucas  v.  Godwin,  4  Scott,  502  ; 
Prencli  v.  Trewin,  1  Ld.  Raym.  412; 
[Thomas  v.  Cadwallader,  Willcs,  499 ; 
Sumner  v.  Parker,  36  N.  H.  449  ;  Allard 
u.  Belfast,  40  Maine,  369  ;  Knight  v.  New 
England  Worsted  Co.  2  Cush.  271  ;  Put- 
nam V.  Jlellen,  34  N.  H.  71.     Where  time 


held,  that  he  was  not  entitled  to  recover 
any  part  of  it  without  proving  an  offer 
before  suit  brought  to  convey  the  land  to 
the  defendant  on  receiving  the  purchase- 
money.  When  the  last  instalment  became 
due,  the  payment  of  the  whole  of  the  un- 
paid purchase-money  and  the  conveyance 
of  the  land,  became  dependent  acts.  Bcech- 
er  0.  Conradt,  3  Kernan  (N.  Y.),  108. 
See  Howe  v.  Bradley,  19  Maine,  31  ;  Kane 
c.  Hood,  13  Pick.  281  ;  Fairbanks ;;.  Dow, 
6  N.  H.  266.     Agreements  may  be  inde- 


is  given  for  performance  on  one  side,  and     pendent  as   to  the  acts  to  be  performed  by 


payments  are  to  be  made  on  the  other 
within  such  time,  it  is  certain  that  the 
making  of  payments  cannot  depend  upon 
a  complete  and  full  performance.  Per 
Shaw  C.  J.  in  Lord  u.  Belknaji,  1  Cush. 
284;  Kane  u.  Hood,  13  Pick.  281.  But 
whore  by  a  contract  under  seal,  the  plain- 
tiff agreed  to  convey  land  to  the  defendant 


one  party  and  dependent  as  to  the  acts  to 
be  performed  by  the  other.  Per  Nelson 
J.  in  Dey  v.  Dox,  9  Wend.  133.  But  see 
Putnam  r.  Mellen,  34  N.H.  71,  79  ;  Sum- 
ner V.  Parker,  36  N.  H.  449.] 

(p)  2  Wms.  Saund.  149,  150;  Connop 
u.  Levy,  11  Q.  B.  769  Charles  <■.  Altin, 
15  C.  B.  46';  Thompson  r.  Gillespy,  5  E. 
&  B.  209,  223  ;  Alston  v.  Herring,  11 
Minshull  v.  Oakes,  2  H.  &N. 


on  condition   that  he  should  pay  the  pur 

chase-money  as  therein  specified,  and  the  Exch.  822 

defendant  covenanted  to  pay  the  same  in  793,  809. 

five  equal  instalments ;  and  the  defendant  (q)  See  Crookewit  v.  Fletcher,  1   H.  & 

having  omitted  to  pay  any  of  the  instal-  N.  893. 

ments,   the  plaintiff,  after  they  were   all  (r)  Thurnell  v.  Balbirnie,  2  M.  &  W. 

due,  brought  an  action  on  the  contract  for  786,  790;  Brogden  v.  Marriott,   2  Scott, 

the  whole  of  the  purchase-money;  it  was  703,  710. 
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Thus  where,  by  the  proposals  of  tlie  Phoenix  Company,  it  was  stip- 
ulated that  persons  insured  should  give  notice  of  any  loss  forthwith  ; 
and  should  deliver  in  an  account,  and  procure  a  certificate  of  the 
minister,  churchwardens,  and  some  reputable  householders  of  the 
parish,  importing  that  they  knew  the  character  of  the  assured,  and 
believed  that  he  had  really  and  bond  fide  sustained  the  loss  ;  it  was 
decided  that,  although  the  minister,  without  any  reason  refused  to 
sign  the  certificate,  the  assured  could  not  recover  without  it.  (s) 
So,  if  a  man  covenant  that  his  son  shall  marry  the  covenantee's 
daughter,  a  refusal  by  her  will  not  discharge  the  covenantor  from 
making  pecuniary  satisfaction,  (t)  And  if  A.  covenant  with  C.  to 
enfeoff  B.,  A.  is  not  released  from  his  covenant  by  B.'s  refusal  to 
accept  livery  of  seisin,  (m) 

Eleventhly.  In  all  cases  the  promiser  will  be  discharged  from 
liability,  if  he  be  prevented  by  the  act  or  default  of  the  promisee, 
from  completing  the  contract  within  the  time  limited ;  (J)  that  is, 
•where  the  promisee  actully  prevents  the  performance  of  the  con- 
tract ;  where  he  is  the  causa  causans,  and  not  merely  the  causa 
sine  qud  non.  (y)  Thus,  if  A.  agree  to  pay  money  to  B.  on  a  cer- 
tain day,  the  latter  being  then  abroad,  A.  is  bound  to  pay  the 
money  on  that  day.  But  if  B.  were  in  England  at  the  time  of  the 
contract,  and  went  abroad  before  the   day,  an  averment  that  A. 

(s)  Worsley  o.  Wood,  6  T.  R.  710.  College,  L.  Rep.  6  Q.  B.  11.5;  [Grove  v. 
Coyenant  in  a  charter-party  to  pay  the  Donaldson,  15  Penn.  St.  128;  Ifugler  v. 
value  of  rcshipping  in  case  of  capture,  Wiseman,  20  Ohio,  361.  If  the  covenantee 
provided  it  should  appear  to  a  court-martial  hinder  the  performance  of  a  covenant,  the 
that  the  captain  had  made  the  best  defence,  covenantor  is  excused  for  non-perform- 
The  holding  a  court-martial  is  indispen-  ance.  Show  v.  Hurd,  3  Bibb,  372  ;  Mar- 
sable  as  a  condition  precedent.  Davison  shall  u.  Craig,  1  Bibb,  379  ;  Borden  v. 
V.  Moore,  3  Dougl.  28.  In  the  case  of  an  Borden,  5  Mass.  67.  See  Kleine  v.  Catara, 
agreement,  to  pay  for  work  on  an  architect  2  Gallis.  74.  Where  there  is  a  covenant 
certifying  that  it  has  been  done,  such  certi-  to  perform  a  thing  on  a  certain  day,  if  per- 
ficate  is  essential.  Milner  v.  Field,  5  Exch.  formance  of  another  thing,  or  performance 
829  ;  Morgan  v.  Birnie,  9  Bing.  672.  at  another  time,  be  accepted  in  lieu  there- 
(t)  Perkins,  sect.  756.  of,  it  is  an  answer  in  an  action  for  the  non- 
(m)   Cook  V.  Jennings,  7  T.  R.  384.  See  performance  of  the  thing  stipulated.   Por- 

M'Neil  V.  Reid,  9  Bing.  68.  ter  v.  Stewart,  2  Aiken,  427  ;  Warren   v. 

(x)  Per  Parke  B.   Holme  u.  Guppy,  3  Maine,  7  John.  476.     See  Lindsey  v.  Gor- 

M.  &  W.  387,  389  ;  Armitage  v.  Insole,  14  don,  13  Maine,  60  ;  Clendennen  v.  Paulsel, 

Q.  B.  728  ;   Ellen  o,  Topp,  6  Exch.  424;  3  Missou.  230.    See,  also.  Crump  v.  Mead, 

Com.  Dig.  Condition,  L.  6  ;  Shep.  Touch.  3   Missou.  233;   Enniss  v.    O'Conner,   3 

174.     And  see  Roberts  v.  Bury  Commis-  Harr.  &  J.  163.] 

sioners,  L.  Rep.  4  C.  P.  755;  (in  Cam.        (,y)  Per  Cur.  Alston  «.  Herring,  11  Exch. 

Scac.)    5  lb.  310 ;   Jones   v.  St.   John's  822,  830. 
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was,  on  the  day,  ready  and  willing  to  pay  the  money,  would  be  suffi- 
cient. (2)  So,  if  the  non-performance  of  the  contract  be  occasioned 
by  a  subsequent  agreement  between  the  parties,  which  prevented, 
and  which  the  party  who  complains  of  the  breach  knew  would 
prevent,  the  performance  of  ihe  original  contract,  this  will  excuse 
such  breach.  («)  So,  if  the  time  or  mode  of  performance  is  to  de- 
pend upon  the  notice  or  appointment  of  the  covenantee  ;  (6)  or  if 
his  personal  attendance  be  essential,  and  yet  he  absent  himself;  (c) 
or  if  the  undertaking  be,  that  I  shall  marry  a  certain  woman  by 
a  named  day,  and  before  that  time  the  promisee  himself  marry 
her ;  (ci)  in  all  these  cases  the  promiser  is  not  liable.  So,  where  the 
promisee  is  bound  by  law  to  do  a  certain  act,  which  will  render  the 
performance  of  the  contract  lawful,  —  e.  g.  to  procure  a  license  for 
his  theatre,  at  which  the  defendant  had  promised  to  dance,  —  no 
action  can  be  maintained  for  the  breach  of  the  engagement,  until 
such  act  has  been  done,  (e)  So  if,  after  the  making  of  the  contract, 
the  promisee  does  an  act,  the  effect  of  which  would  be  to  subject 
the  promiser  to  an  action  at  the  suit  of  a  third  party,  were  he  duly 
to  perform  his  contract;  this  will  excuse  his  non-performance 
thereof.  (/)  Thus,  where  the  plaintiffs  delivered  a  chattel  to  the 
defendants,  on  the  agreement  of  the  latter  to  redeliver  it  to  them 
at  a  certain  time  ;  and,  before  that  time,  the  plaintiffs  mortgaged 
the  chattel  to  A.,  who  thereupon  demanded  possession  thereof  from 
the  defendants,  under  his  mortgage ;  this  was  held  to  justify  the 
non-delivery  of  the  chattel  by  the  defendants  according  to  their 
contract.  (^)  So,  where  a  contract  was  made  by  a  coachmaker,  to 
furnish  a  carriage  and  keep  it  in  repair  for  a  certain  term  ;  and  the 
coachmaker  sold  his  business  and  his  interest  in  the  contract  to  an- 
other person  ;  it  was  held,  that  the  party  who  hired  the  carriage 
might  treat  the  agreement  as  at  an  end,  on  the  ground  that,  the 
contract  being  a  personal  one,  the  coachmaker  had  become  inca- 
pable of  performing  his  part  of  it.  (K)     And  we  have  seen,  that  a 

(z)  Fessard  v.  Mugnier,  18  C.  B.  N.  S.  (e)  Gallini  v.  Laborie,  5  T.  R.  242  ;  De 

286.  Begnis  v.  Arraiste.id,  10  Bing.  107. 

(a)  Thornhill  u.  Neats,  8   C.  B.  N.  S.  (/)  European   &c.    Mail   Company   v. 

831.  Eoyal  Mail  Steam  Packet  Company,  30 

(6)  Studholme  v.  Mandell,  1  Ld.  Eaym.  L.  J.  C.  P.  247. 

279  ;  S.  C.  Lutw.  213  ;  Gallini  v.  Laborie,  (g)    European    &c.    Mail   Company   v. 

5  T.  R.  242.  Royal  Mail  Steam  Packet  Company,  30 

(c)  Bryant  v.  Beattie,  5  Scott,  751,  765 ;  L.  J.  C.  P.  247. 

Roll.  Abr.  Condition,  n.  pi.  2.  (h)  Robsou  u.  Drummond,  2  B.  &  Ad. 

(d)  Co.  Litt.  206;   Bridges  c>.  Beding-    303.     [See,  as   to    the  assignable  nature 
fisld,  2  Mod.  28.  of  contracts,  Clinton  v.  Fly,  1  Fairf.  292  ; 
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publisher  will  discharge  an  author  from  liability  to  provide  articles 
agreed  to  be  inserted  in  a  particular  publication,  by  altering  the 
nature  of  the  work  in  which  such  articles  were  to  appear  ;  or  re- 
quiring that  they  should  be  pubhshed  separately,  contrary  to  the 
spirit  of  the  contract,  and  to  the  probable  injury  of  the  author's 
reputation,  (i) 

So  if  a  party  who  is  entitled  under  a  contract,  to  receive  a  profit 
from  another,  by  his  own  act  so  confounds  the  measure  of  that 
which  he  was  to  receive,  that  it  can  no  longer  be  ascertained,  he 
vacates  his  whole  claim.  Thus,  where  A.  agreed  to  find  sufficient 
coal  for  B.'s  engine,  to  draw  water  from  A.'s  mine  and  B.'s  little 
coal-mine,  as  they  then  stood;  and  B.  sunk  to  a  lower  seam,  in 
draining  which  he  drained  the  other  two  seams,  but  consumed  for 
his  engine  more  coals  than  before ;  it  was  held,  that  A.  was  no 
longer  bound  to  furnish  any  coal,  because  B.  had  destroyed  .the 
measure  of  sufficiency.  (A) 

But  whether  one  party  wrongfully  withdrew  from  the  comple- 
tion of  his  contract,  or  whether  he  M'as  discharged  therefrom  by 
the  conduct  of  the  other,  may  be  a  question  for  the  jury.  (?) 

6.  In  general,  a  contract  cannot  be  rescinded,  unless  by  consent 

of  both  parties.  (I}) 

T>  ,  -11  e    ^Vheathe 

But  a  contract  may  be  rescmded  on  account  or  contract  may 
fraud  ;  (w)  or  because  there  is  a  complete  difference  in 

Mayhew  f.  Scott,  10  Pick.  55,  56  ;  Davis  or   prove  it   upon   the  trial.     Waters  v. 

0.  Coburn,  8  Mass.  299  ;  Hall  v.  Gardner,  Bristol,  26  Conn.  398.) 

1  Mass.   172;  Estcs  u.  Hariston,  1   Dev.  (P)   [See  Wlieeden  v.  Fiske,  50  N.  H. 

354;  Index  "Assignment."  125,  129.] 

(i)  Blanche'  v.  Colburn,  8  Bing.  14;  5  (m)  Fitt  u.  Cassanet,  4  M.  &   G.  898, 

C.  &  P.  58.  903  ;  per  Coleridge  J.  Pranklin  v.  Miller, 

(Ic)  Pringle  v.  Taylor,  2  Taunt.  150.  4  A.  &  E.  599, 606  ;  and  see  Lewis  v.  Clif- 

{l)  Pontifex  v.  Wilkinson,  1   C.  B.  75.  ton,   14  C.  B.  245;    [Farris  v.  Ware,  60 

What  will  amount  to  proof  of  his  having  Maine,  482  ;  ante,  1043,  note  ( p. )    A  party 

been  so  discharged,  Cort  v.  Ambergate  &c.  having  an  election  to   rescind  an   entire 

Railway  Company,  17  Q.  B.  127  ;  20  L.  J.  contract,  must  rescind  it  wholly,  or  in  no 

Q.  B.  460,  465.    [When  parties  expressly  part.     Miner  a.  Bradley,  22   Pick.  457; 

stipulate  in  their  contract,  that  a  non-per-  Voorheesu.  Earl,  2  Hill  (N.  Y.),  292,  293. 

formance  of  it  shall  be  excused  upon  pre-  He  cannot  consider  it  void  to  reclaim  his 

cisely  such  terms  as  the  law,  in  the  absence  property,  and  at  the  same  time  in  force  for 

of  such   a  stipulation   would  supply,  the  the  purpose  of  recovering  damages.     Jun- 

stipulation,  although  express,  is  not  a  con-  kins   o.  Simpson,   14   Maine,   364.     The 

dition  which  qualifies  the  contract,  or  in  contract  cannot   be  rescinded   as    to   one 

any  way  affects  its  import,  and  the  plaintifF  party,  and  remain  in  force  as  to  the  other. 

need  not  count  upon  it  in  his  declaration,  Coolidge  v.  Brigliam,  1  Met.  550.  A  party 
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substance,  between  the  thing  bargained  for,  and  that  obtained 
under  the  contract,  (n) 

So  the  non-performance  of  a  condition  precedent,  before  any 
default  by  the  defendant,  (o)  entitles  the  latter  to  consider  himself 
freed  from  his  liability  to  do  the  act,  which  he  agreed  to  perform 
after  such  condition  precedent  should  have  been  executed,  (p) 

So,  where  a  party  who  was  to  perform  a  condition  precedent  by 
a  certain  time,  disables  himself  before  that  time  from  performing 


cannot  rescind  a  contract  and  at  the  same 
time  retain  the  consideration  in  whole  or 
.in  part,  which  he  has  received  under  it. 
Jennings  v.  Gage,  13  111.  610  ;  Coolidge  v. 
Brigham,  1  Met.  550;  Miner  v.  Bradley, 
22  Pick.  457  ;  Perley  u.  Balch,  23  Pick. 
286 ;  Norton  u.  Young,  3  Greenl.  30  ; 
Cu'-liman  c.  Jlarshall,  21  Maine,  122 ; 
Sumner  v.  Parker,  36  N.  H.  449.  Where 
the  vendor  "would  rescind  a  contract 
of  sale  on  account  of  the  fraud  of  the 
vendee,  it  is  his  duty  to  restore  what  he 
has  received  in  payment,  before  he  can 
sustain  an  action  to  recover  the  goods  sold. 
Norton  u.  Young,  3  Greenl.  30;  Gushing 
V.  Wyman,  38  Maine,  589 ;  Cook  u.  Gil- 
man,  34  N.  H.  556  ;  Evans  v.  Gale,  21  N. 
H.  240 ;  post,  1092,  note  (a).  If  one  party 
in  an  executory  contract,  do  an  act  which 
will  authorize  the  other  party  to  consider 
it  as  rescinded,  and  he  accordingly  bring 
an  action  on  an  implied  promise  to  recover 
a,  compensation  for  part  performance,  as 
though  no  special  contract  existed,  he 
cannot  at  the  same  time  claim  under  the 
contract,  so  as  to  entitle  him  to  damages 
which  he  could  not  recover  cxcejjt  by 
virtue  of  the  contract.  Hill  a.  Green,  4 
Pick.  114.  A.  agreed  to  deliver  to  B.  some 
step-stones,  which  were  to  be  paid  for  one 
half  in  money  and  one  half  in  goods.  The 
stones  were  delivered,  and  B.  delivered 
some  of  the  goods  on  the  special  contract. 
B.  having  sued  A.  and  recovered  judgment 
for  the  value  of  the  goods  delivered,  de- 
claring upon  the  common  counts  only,  it 
was  held  that  A.  might,  upon  the  common 
counts  only,  recover  the  value  of  the  stones. 
Goodiich  I'.  Lafflin,  1  Pick.  57.  See  Quin- 
cy  V.  Tilton,  5  Greenl.  277.]    Instance  of 


an  agreement  to  rescind  ;  James  i'.  Cotton, 

7  Bing.  266.  Bankruptcy  does  not  in 
general  rescind  a  contract;  Boorman  >,. 
Nash,  9  B.  &  C.  145.  As  to  the  effect  of 
a  disclaimer  by  the  trustee,  under  "  The 
Bankruptcy  Act,  1869,"  s.  23,  see  ante, 
370. 

(n)  Kennedy  ;■.  Panama  &c.  Mail  Com- 
pany (in  Cam'  Scac),  L.  E.  2  Q.  B.  580, 
587  ;  and  see  Gompertz  v.  Bartlett,  3  E.  & 
B.  849  ;  Gurney  v.  Wormersley,  4  lb.  133. 

(o)  Pitt  V.  Cassanet,  4  M.  &  G.  898. 

(p)  Sec  Jones  v.  Gibbons,  8  Exch.  920; 
Johnassohn  v.  Great  Northern  Railway 
Company,  10  Exch.  434 ;  Mawman  c. 
Gillett,  2  Taunt.  325,  note ;  [Dodge  v. 
Grcely,  31  Maine,  343  ;  Uwinell  v.  How- 
ard, 30  Maine,  258  ;  Clement  v.  Clement, 

8  N.  H.  210 ;  Savage  Manuf.  Company 
V.  Armstrong,  19  Maine,  147  ;  Chapin  v. 
Norton,  6  McLean,  500  ;  Webb  v.  Stone,  24 
N.  H.  2S*  ;  Luey  v.  Bundy,  9  N.  H.  298  ; 
Kimball  I'.  Grover,  11  N.  H.  375  ;  Snow  v. 
Prescott,  12  N.  11.  535.  Where  one  of  the 
parties  has  departed  from  a  special  contract 
for  the  delivery  of  specific  articles  from  each 
to  the  other,  the  other  party  may  treat  it  as 
rescinded.  Goodrich  v.  Lafflin,  1  Pick.  57. 
See  Hill  v.  Green,  4  Pick.  (2d  ed.)  116,  n. 
(2)  ;  Shaw  y. Turnpike  Company,  3  Penn. 
445;  Dubois  z).  Del.  &,  Hudson  Canal  Co. 
4  Wend.  285.  So,  where  by  the  terms  of 
the  contract,  concurrent  acts  are  to  be 
performed,  as  a  delivery  of  property  by  one 
party,  and  a  payment  of  the  price  by  the 
other,  if  either  party  should  refuse  to  per- 
form his  part  of  the  contract,  the  other 
party  may  treat  it  as  an  abandonment  of 
the  contract,  and  justify  a  rescission  of  it. 
Fletcher  v.  Cole,  23  Vt.  114.] 
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it,  the  other  party  may  abandon  the  contract,  (g)  And  so  where, 
by  the  terms  of  the  contract,  a  service  to  be  performed  by  A.  for 
B.  is  to  be  paid  for  in  goods  ;  if  B.  by  his  own  act  render  the  de- 
livery of  the  goods  impossible,  A.  may  sue  in  debt  for  the  value  of 
his  service,  and  is  not  bound  to  sue  on  the  special  contract,  (r) 

So,  where  the  agreement  was,  that  the  defendants  should  buy  of 
the  plaintiffs  667  tons  of  iron,  to  be  shipped  from  Sweden  continuing 
in  the  months  of  June,  July,  August,  and  September,  '=™''™<='- 
in  about  equal  portions  each  month ;  and  the  plaintiffs  shipped  only 
twenty-one  tons  in  June ;  it  was  held,  in  an  action  by  them  against 
the  defendants  for  refusing  to  accept  the  iron,  that  the  defendants 
werfe  entitled  to  refuse  the  twenty-one  tons  so  shipped,  and  also  to 
give  notice  to  the  plaintiffs  that  they  would  not  accept  the  residue 
of  the  iron,  (s) 

So,  where  R.  agreed  to  supply  W.  with  straw,  to  be  delivered  at 
W.'s  premises  at  the  rate  of  three  loads  in  a  fortnight,  during  a 
specified  time  ;  and  W.  agreed  to  pay  R.  for  each  load  of  straw 
delivei-ed  on  the  premises  during  that  time  ;  but,  after  some  of  the 
straw  had  been  delivered,  W.  refused  to  pay  for  the  last  load,  and 
insisted  on  always  keeping  one  payment  in  arrear  ;  it  was  held  that, 
W.  having  refused  to  pay  for  each  load  on  delivery,  R.  was  not 
bound  to  supply  any  more,  (f) 

There  are,  moreover,  some  cases  in  whicli,  although  an  agree- 
ment of  a  continuing  nature  has  been  in  part  performed,  the  further 
performance  of  it  may  be  excused  or  discharged,  by  conduct  of  the 
other  party  wholly  at  variance  with  the  spirit  of  tiie  contract.  (iC) 

But  it  is  a  clearly  recognized  principle,  that  if  there  be  only  a 

[q)  Chanter  v.  Leese,  4  M.  &  W.  295,  exceed  what  the  goods  already  delivered, 

3U  ;  [Frost  t).  Jackson,  7  Coiven,  24.]  at   the  agreed    price,  would   amount   to. 

(r)  Keys  v.  Harwood,  2  C.  B.  90.5.  Dwinel  v.  Howard,  30  Maine,  258  ;  Preble 

(s)  Hoare  v.  Eennic,  5  H.  &  N.  19 ;  and  u.  Bottom,  27  Vt.  249.] 
see  Coddington   t/.  Paleologo,  L.    Rep.    2         (u)  See  Plancho  ;).  Colburn,  8  Bing.  14; 

Exch.  193.  Burton  ;;.  Pinkerton,  L.  Rep.  2  Exch,  340  ; 

(t)  Withers  u.  Reynolds,  2  B.  &  Ad.  [Reybold  w.  Voorhees,  30  Penn.  St.  116. 
882.  [See  Lord  v.  Belknap,  1  Cush.  279.  If  the  act  of  one  party  be  such  as  neces- 
Where,  under  a  contract  for  the  sale  of  sarily  to  prevent  the  other  party  from  corn- 
goods,  deliverable  on  future  days,  at  a  pleting  his  part  of  the  contract  according 
fixed  price,  payable  at  specified  times,  the  to  the  terms  of  it,  the  contract  may  be 
purchaser  fails  to  pay  a  part  of  the  price  treated  as  rescinded  by  such  other  party, 
at  the  time  appointed  for  its  payment,  the  and  he  may  resort  to  his  quantum  meruit. 
vendor  may  rescind  the  contract,  and  is  Dubois  v.  Delaware  &  Hudson  Canal  Co. 
not  liable  to  pay  back  any  part  of  the  4  Wend.  285  ;  Hall  v.  Rupley,  10  Barr. 
money  already  received,   even   though   it  231;  Moulton  y.  Trask,  9  Met.  577  ;  Der- 
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Contract  can 
be  rescinded, 
only  by 
party  who 
has  made  no 
default; 

and  within  a 

reasonable 

time; 


partial  failure  of  performance  by  one  party  to  a  contract,  for 
Partial  Jail-  which  there  may  be  a  compensation  in  damages,  the 
"'"■  contract  is  not  put  an  end  to.  (x) 

And  the  right  to  abandon  a  contract  vests  only  in  the 

party  who  has  been  guilty  of  no    default ;    for  a  man 

cannot  take  advantage  of   his  own   wrono;,  in  order  to 

put  an  end  to  a  contract  into  which  he  has  entered.  (?/) 

So,  such  right,  when  it  does  exist,  must  be  exercised 

within  a  reasonable  time,  (z) 

Nor  can  a  contract,  in  general,  be  rescinded  in  toto  by  one  of  the 

and  where       parties,  where  both  of  them    cannot  be  placed    in  the 

niaced^iu'''^     identical  situation  which  they  occupied  when  the  con- 

statu  quo.         tract  was  made,  (a)     And  accordingly,  where  one  party 

by   I.   Johnson,  21  Vt.   17;  Hoagland  v.  3  Greenl.  30  ;  Veazie  w.  Williams,  3  Story, 

Moore,  2  Blackf.  107  ;  Goodman  D.I'ocock  612.     A  party,  having  once  been  entitled 

15  Q.  B.  576;  Webster   u.  Enfield,  5  Gil-  to  rescind  a  contract,  because  it  has  not 

man,  298 ;  and  in  Webb  u.  Stone,  24  N.  been  performed  in  a  reasonable  time,  if  he 

H.  288,  Bell  J.  said:    "  We  take  the  law  do  any  act  which  amounts  to  an  admission 

to  be  settled  here,  that  whenever  one  party  of  the  existence  of  the  contract,  cannot 

to  a  contract  refuses  to  execute   any  sub-  afterwards  elect  to  treat  it  as  void.     Brin- 

stantial  part  of  his  agreement,  he  thereby  ley  v.  Tibbets,  7  Greenl.  70.    See  Lindsey  v. 

gives  to  the  other  party  the  option  to  re-  Gordon,  13  Maine,  60  ;  Barry  u.  Palmer,  19 

scind   the   entire   contract."      Ante,   830,  Maine,  303 ;  Lawrence  ».  Dale,  3  John.  Ch. 


note  (/).] 

(x)  Per  Littlodale  J.  Franklin  v.  Mil- 
ler, 4  A.  &  E.  599,  605  ;  and  see  Johnas- 
sohn  )'.  Young,  4  B.  &  S.  296  ;  Weaver  v. 
Sessions,  6  Taunt.  155.  [See  Keenan  v. 
Brown,  21  \'t.  86.] 

(y)  See  Hughes  v.  Palmer,  19  C.  B.  N. 
S.  393;  Malins  v.  Freeman,  6  Scott,  187, 
193  ;  Doc  d.  Bryan  u.  Bancks,  4  B.  &Ald. 
401  ;   [Smith  v.  Gugerty,  4  Barb.  614.    So 


23  ;  Masson  v.  Bovet,  1  Denio,  69 ;  Selway 
u.  Fogg,  5M.  &  W.  83.  It  is  not  competent 
for  one  party  to  a  contract  to  enforce  a  per- 
formance upon  refusal  by  the  other  to  per- 
form his  part  of  it,  and  then  use  the  refnsal 
as  a  ground  for  rescinding  the  contract. 
Allen  V.  Webb,  24  N.  H.  278 ;  Luey  v. 
Bundy,  9  N.  II.  298  ;  Selway  v.  Fogg,  5  M. 
&  W.  82.  The  question,  whether  the  sale  is 
rescinded  within   a,  reasonable  time,  is  a 


a  person  cannot,  by  an  action  in  his  own  question  of  law,  where  the  facts  are  not  in 

name,  or  jointly  with  another,  maintain  a  dispute.    Holbrook  c.  Burt,  22  Pick.  546  ; 

suit  and  rescind  his  own  contract,  on  the  Kingsley  v.  Wallis,  14  Maine,  57.     In  the 

ground  lliat  his  contract  was  a  fraud  on  absence  of  all  testimony,  tending  to  show 


such  other  person.  Greeley  v.  Wyeth, 
ION.  li.  15;  Homer  ./.  Wood,  11  Cash. 
62. 

(z)  Towers  v.  Barrett,  1  T.  E.  136  ; 
Hindc  V.  Whiteliouse,  7  East,  571  ;  Hodg- 
son u.  Davics,  2  Camp.  530 ;  Okell  v. 
Smith,  1  Stark.  107;  Hopkins  v.  Appleby, 


that  so  long  a  period  was  necessary,  it  was 
held,  that  a  delay  of  two  months  and  a  half 
was  beyond  a  reasonable  time.  Kingsley 
o.  Wallis,  14  Maine,  57.  See  Lawrence  v. 
Dale,  3  John.  Oh.  23  ;  Shaw  v.  Turnpike 
Co.  3  Penn.  445 ;  Tripp  v.  Tripp,  Kice, 
84.     If  a  party  rescinds  on  the  ground  of 


lb.  477  ;  Prosscr  v.  Hooper,  1  Moore,  106  ;  fraud,  he  must  do  so  promptly,  on  discover- 

Mawman  v.  Gillett, 2Taunt. 325,  note;  and  ing  the  fraud.     Masson  v.  Bovct,  1  Denio, 

see  Pooley  v.  Brown,  11  C.  B.  N.  S.  566  ;  69  ;  Selway  v.  Fogg,  5  M.  &  W.  83  ;  Sara- 

[Getchcll  V.  Chase,  37  N.  H.   110  ;  Webb  toga  R.  R.  v.  Row,  24  Wend.  74.] 

V.  Stone,  24  N.  H.  282;  Norton  u.  Young,  (a)  Blackburn  v.  Smith,  2  Exch.   783, 
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has  derived  some  advantage,  from  the  other  party  having,  to  some 
extent,  performed  the  contract ;  the  general  rule  is,  that  the  agree- 
ment shall  stand ;  and  that  the  defendant  must  perform  his  part 
thereof,  and  seek  compensation,  in  damages,  for  the  plaintiff's  de- 
fault, (ai) 

Although,  however,  this  is  the  general  rule,  still  there  are  cases 
of  partial  failure  of  consideration,  in  which  the  courts,   where  evi- 
in  order  to  prevent  unnecessary  litigation,  permit   the   tiaHaiiure"" 
defendant,  instead  of  bringing  a  cross  action,  to  set  up   ™  reducTion" 
such  partial  failure  of  consideration  in  reduction  of  dam-   <>*  damages. 


792  ;  per  Tindal  C.  J.  Fitt  v.  Cassanet,  4 
M.  &  G.  898,  903;  Hunt  v.  Silk,  5  East, 
449 ;  Beed  v.  Blandford,  2  Y.  &  J.  278 ; 
[Lyon  V.  Bertram,  20  How.  (U.  S.)  149, 
154, 155  ;  Bartlett  v.  Drake,  100  Mass.  176  ; 
Barton  v.  Stewart,  3  Wend.  236 ;  Ham- 
mond V.  Buckmaster,  22  Vt.  375  ;  Fay  v. 
Oliver,  20  Vt.  118  ;  Coolidge  v.  Brigham, 
1  Met.  547  ;  Thayer  v.  Turner,  8  Met. 
550  ;  Stevens  v.  Austin,  1  Met.  557  ;  How- 
ard V.  Cadwalader,  5  Blackf.  225 ;  Newell 
a.  Turner,  9  Porter,  420 ;  Bacon  v.  Brown, 
4  Bibb,  91  ;  Martin  u.  Roberts,  5  Gush. 
126  ;  Pittsburg  &c.  Turnpike  Co.  u.  Com- 
monwealth, 2  Watts,  433 ;  Brown  v.  Wit- 
ter, 1  Wilcox,  142;  Kimball  v.  Cunning- 
ham, 4  Mass.  502;  Conner  v.  Henderson, 
15  Mass.  319;  Reed  v.  M'Grew,  5  Ham. 
386  ;  Johnson  v.  Titus,  2  Hill,  606 ;  Potter 
o.  Titcomb,  23  Maine,  300  ;  2  Kent  (5th 
ed. ),  480  ;  Peters  v.  Gooch,  4  Blackf.  516  ; 
Allen  V.  Edgarton,  3  Vt.  442  ;  Shepherd  v. 
Temple,  3  N.  H.  455  ;  Wiggin  v.  Foss,  4 
N.  H.  294 ;  Luey  v.  Bundy,  9  N.  H.  298  ; 
Cook  V.  Gilman,  34  N.  H.  556,  561  ;  Webb 
V.  Stone,  24  N.  H.  282.  The  purchaser  of  a 
chattel  cannot  rescind  the  sale  without  re- 
turning it  to  the  vendor,  unless  it  be  en- 
tirely worthless  to  both  parties;  if  it  be 
of  any  value  to  the  vendor,  or  if  its  loss 
would  be  any  injury  to  him,  it  must  be 
returned.  Perley  v.  Balch,  23  Pick.  283. 
See  Sandford  v.  Dodd,  2  Day,  437 ;  Tis- 
dalo  u.  Buckmore,  33  Maine,  461  ;  Dorr 
u.  Fisher,  1  Gush.  271,  274  ;  Getchell  o. 
Chase,  37  N.  H.  110;  Moyer  v.  Shoe- 
maker, 5  Barb.  319.  This  general  rule 
applies  as  well  to  a  rescission  on  the  ground 
VOL.  II.  20 


of  misrepresentation  and  fraud  as  to  other 
cases.  Kimball  v.  Cunningham,  4  Mass. 
502 ;  Thurston  v.  Blanchard,  22  Pick.  18 ; 
Thayer  v.  Turner,  8  Met.  550;  Masson 
u.  Bovet,  1  Denio,  74  ;  Bartlett  v.  Drake, 
100  Mass.  176.  There  are  exceptions  to 
the  general  rule  which  grow  out  of  and  are 
founded  upon  the  deficient  capacity  of  the 
party  who  seeks  to  be  relieved  from  the 
contract.  Bartlett  v.  Drake,  100  Mass. 
176  ;  Gibson  v.  Soper,  6  Gray,  279 ;  Chand- 
ler V.  Simmons,  97  Mass.  508,  514  ;  Price 
V.  Furman,  27  Vt.  268 ;  Bartlett  v.  Cowles, 
15  Gray,  445  ;  Boody  v.  McKcnney,  23 
Maine,  517.  As  to  the  formalities  neces- 
sary to  revest  the  title  to  property  where 
the  parties  rescind  a  sale  by  agreement, 
see  Quincy  v.  Tilton,  5  Greenl.  277  ;  Glea- 
son  r.  Drew,  9  Greenl.  81,  82;  Miller  «. 
Smith,  1  Mason,  437 ;  Tripp  v.  Tripp, 
Rice,  84;  Beecher  v.  Mayall,  16  Gray, 
376.] 

(a')  [See  Hill  u.  Rewee,  11  Met.  271, 
272 ;  Leonard  v.  Morgan,  6  Gray,  412. 
But  in  a  case  where  the  vendor  of  an  article 
received  in  payment  therefor  a  promissory 
note  of  a  third  person,  falsely  and  fraudu- 
lently represented  by  the  vendee  to  be  sol- 
vent, together  with  an  order  on  a  third 
person  for  goods,  which  was  duly  paid,  and 
the  vendor  returned  the  note  to  the  vendee 
on  discovery  of  the  fraud ;  it  was  held, 
that  the  vendor  might  maintain  an  action 
of  assumpsit  to  recover  the  price  of  the 
article  sold,  deducting  therefrom  the 
amount  of  the  order,  without  returning 
the  latter.  Martin  </.  Roberts,  5  Gush. 
126.1 
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ages.  (a2)  And  this  principle  applies,  generally,  to  cases  of  con- 
tracts for  goods,  or  for  work,  labor,  and  materials  ;  in  which  the 
defendant,  when  sued  for  the  price,  may  show  the  insufficiency  of 
the  goods,  or  the  incomplete  performance  of  the  work,  even  al- 
though it  was  agreed  to  be  done  for  a  specific  price.  (6) 

But  the  defendant  in  such  cases  can  only  show  how  much  less 
the  subject-matter  of  the  action  was  worth,  by  reason  of  the  plain- 
tiff's breach  of  contract,  (Ji)  and  if  he  have  any  claim  for  dam- 
ages beyond  that,  he  must  bring  a  cross  action  to  recover  them,  (c) 

And  there  are  some  cases  in  which  tlie  rule  does  not  apply  at 
all.     Thus,  it  does  not  apply  to  actions  on  bills  of  ex- 

When  not.  '  ,  •  r-         i-       •  i        i 

change,  m  any  case  where  a  question  or  unliquidated 
damages  would  be  raised,  by  inquiring  into  the  consideration  for 
such  bill.  (6)  Nor,  as  it  seems,  can  a  contract  for  freight  be  re- 
scinded, if  the  consignee  has  received  the  goods,  and  has  therefore 
derived  some  benefit  from  the  carriage,  altjiough  they  were  dam- 
acred  by  the  neglisence  of  the  carrier,  to  an  extent  exceeding  the 
amount  of  the  freight.  (<?)  And  we  have  seen,  that  if  a  vendee 
receive  one  of  several  articles,  which  were  bought  under  an  entire 
contract,  and  keep  it  after  the  time  for  completing  the  contract,  he 
must  pav  for  such  article,  although  he  miglit  in  the  first  instance 
have  refused  to  take  it ;  for  such  retention  of  part  of  the  goods 
sold,  disaffirms  the  entirety  of  tlie  contract  (c?) 

[Where  money  has  been  advanced  on  an  executory  contract  for 
the  delivery  of  goods,  and  the  vendor  has  delivered,  and  the  vendee 

(a^)  [yln(c,C52,  note  (rfi),  653,  note  (h):         (6')  [^h(c,  652,  653,  and  notes;  Goodwin 

Dewey  J.   in  Martin   i .   Roberts,  5  Cnsli.  v.  Morse,  9  Met.  278.] 
120,  128,  129;  Mixer  v.  Coburn,  11  Met.         (c)  Mondcl  i'.   Steel,  8  M.  &  W.  858, 

561;  Harringtons.  Stratton,  22  Pick.  510;  ,><72.      [See  Burnett  r.  Smith,  4  Gray,  50.] 
Parish  I'.  Stone,  U  Piclt.  198;  McAllister         {b}   Warwick   t.   Nairn,  10  Exch.  762 ; 

o.  Reab,   4  Wend.  483;  Spalding  v.  Van-  Mnggeridge  w.  Jones,  14  East,  486;  SpiUer 

dereook,  2  Wend.  431  ;  Barton  v.  Stewart,  ,..  Wcstlakc,  2  B.  &  Ad.  155  ;  [ante,  652- 

3  Wend.  236;    Perley  i/.  Balch,   23  Pick.  654,  and  notes.] 

283  ;  Dorr  v.  Pisher,   1  Cash.  275  ;   Shep-         (c)  Shields  v.  Davis,  6  Taunt.  65.    [See 

herd    v.  Temple,  3   N.    H.    455;  Hill   v.  Abbott  Shipp.  (7th  Am.  ed.)  428,  in  note. 

Green,  4  Pick.  114  ;  Jenkins  c.   Simpson,  Where  goods  arrived  at  the  port  of  desti- 

14  Maine,  364.     See  Pulsifer  y.  Ilotchkins,  nation  in  so  damaged  a  state  as  to  be  of 

12  Conn.  234.]  no  value,  the  owner  of  them  was  held  not 

(6)   See  very  fully  per  Parke  B.  deliver-  to  be  at  liberty  to  abandon  them  for  freight; 

ing  the  judgment  of  the  court  in  Mondel  but   the   ship-owner  was   entitled  to  full 

V.  Steel,  8  M.  &  W.  858,  870;  2  Smith  L.  freight.     Grisvvold  <■.  New  York  Ins.  Co. 

C.  15  ;  Havelock  V.  Geddes,  10  East,  564  ;  3  John.   321;   Abbott    Shipp.   (7th  Am. 

Wilbeam  v.  Ashton,  1  Camp.   78;  Bragg  cd.)433,  and  notes.] 
V.  Cole,  6  Moore,  114;  Pordage  u.  Cole,  1         {d)  Ante,6n. 
Wms.  Saund.  320  b,  note. 
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has  received,  a  part  only  of  the  stipulated  quantity,  and  the  vendor 
refiises  to  deliver  the  residue,  if  such  residue  is  a  precise  and  def- 
inite part,  capable  of  being  ascertained  by  computation,  the  vendee 
may  disaffirm  the  contract,  and  recover  back  a  corresponding  part 
of  the  purchase- money,  although  the  bargain  or  contract  is  in  form 
entire.]  (rfi) 

2.  Payment. 


1.  By  whom  made. 

2.  To  whom  made. 

3.  Of  the  amount  paid. 

4.  When  presumed. 


5.  How  made. 

6.  Of  the  appropriation  of  payments. 

7.  Of  a  receipt  for  the  money. 


1.  The  general  rule  as  to  payment  or  satisfaction,  not  by  the 
debtor  himself,  but  by  a  third  person  who  is  not  liable  as  a  co- 
contractor   or  otlierwise,  appears   to    be,   that  it  is    not    sufficient 

((P)   [Hill  v.  Eewee,  11   Met.  268,  272.     and  a  quantity  of  hay,  and  the  plaintiff  bid 
In   this  case   the  defendant  gave   to  the     them  both  ofFfor  seventeen  dollars,  and  paid 


plaintiff  a  receipt  for  "  one  hundred  and 
fifty  dollars  in  full  per  contract  for  fifteen 
tons  of  hay,  to  be  delivered  to  order ;  " 
and  it  was  held  that,  in  the  absence  of 
other  evidence,  this  was  an  acknowledg- 
ment by  the  defendant,  that  he  had  one 
hundred  and  fifty  dollars  of  the  plaintiff's 
money,  upon  an  executory  contract  for  the 
delivery  to  him  of  a  given  quantity  of  hay, 
at  a  fixed  price  per  ton,  and  that  upon  the 


the  money  down  at  the  time.  The  cow  was 
delivered  to  him,  and  afterwards  he  de- 
manded the  hay,  and  it  was  refused  by  the 
defendant.  The  plaintiff  sued  to  recover 
back  the  value  of  the  hay,  without  rescind- 
ing the  whole  contract  by  returning  the 
cow.  The  court  held  that  he  could  not 
maintain  his  action.  Morton  J.  said : 
"  Where  a  number  of  articles  are  bought  at 
the  same  time,  and  a  separate  price  agreed 


defendant's  delivery  of  thirteen  tons  only    upon  for  each,  although  they  are  all  in- 


of  the  hay,  and  his  refusal  to  deliver  the 
residue,  the  plaintiff  might  recover  of  him, 
in  an  action  for  money  had  and  received, 
the  price  of  the  other  two  tons,  namely, 
twenty  dollars.  Shaw  C.  J.  said  :  "  The 
contract  being  for  the  delivery  of  a  quan- 


eluded  in  one  instrument  of  conveyance,  yet 
the  contract,  for  sufficient  cause,  may  be  re- 
scinded as  to  part ;  and  the  price  paid  recov- 
ered back,  and  may  be  enforced  as  to  the 
residue.  But  this  cannot  properly  be  said 
to  be  an  exception  to  the  ruls ;  because  in 


tity  of  hay  at  a  fixed  price,  and  all  of  one  effect  there  is  a  separate  contract  for  each 

quality,  the  price  per  ton  fixed  the  price  separate  article.     This  subject  is  well  ex- 

per  pound.     If,  then,   a  part  of  the  haj  plained,  and  the  law  well  stated, in  Johnson 

was  delivered,  according  to  the  contract,  K.Johnson,  3  Bos.  &Pul.  162."    "  Had  the 

but  a  precise  and   definite  part  remained  plaintiff  bid  off  the  cow  at  one  price,  and 

undelivered,   and  the   defendant,  without  the  hay  at  another,  although  he  had  taken 

justification  or  excuse,  refused  to  deliver  one  bill   of  sale  for  both,  it  would  have 

the  other  part  on  demand,  the  court  were  come  within   the  principles  of  the  above 

of  opinion  that  a  corresponding  portion  of  case.     But  such  was  not  the  fact.     And  it 

the  money  advanced,  capable  of  being  as-  seems  to  us  very  clear   that  the  contract 


certained  by  computation,  might  be  recov- 
ered back.  See  Johnson  v.  Johnson,  3  Bos. 
&  P.  162  ;  Parish  v.  Stone,  14  Pick.  198  ; 
Miner  u.  Bradley,  22  Pick.  4.57.  In  this  last 
ease  the  defendant  sold  at  auction  a  cow 


was  entire  ;  that  it  was  incapable  of  sever- 
ance ;  that  it  could  not  be  enforced  in  part 
and  rescinded  in  part ;  and  that  it  could 
not  be  rescinded  without  placing  the  par- 
ties in  statu  gao."] 
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to  discharge  the  debtor,  unless  it  be  made  by  such  third  person  as 
By  whom  agent  for  and  on  account  of  the  debtor,  and  with  his 
made.  prior  authority  or  subsequent  ratification,  (e) 

And  where  payment  is  made  by  a  third  person  for  the  debtor, 
but  without  any  authority  from  the  debtor,  it  is  competent  for  the 
creditor  and  the  person  who  made  the  payment,  to  rescind  the 
transaction  at  any  time  before  the  debtor  has  affirmed  the  payment, 
and  to  repay  the  money ;  and  thereupon  the  payment  is  at  an  end, 
and  the  debtor  becomes  again  responsible.  (/) 

2.  We  shall  see,  hereafter,  that  if  one  of  several  plaintiff's,  or  a 
To  whom  nominal  plaintiff  suing  for  a  person  who  is  beneficially 
'^^^'^-  interested,  fraudulently,  and  by  collusion  with   the  de- 

fendant, give  him  a  release  from  the  debt,  the  court  will,  on  sum- 
mary application,  set  such  release  aside,  (g')  And  so  it  is  held,  that 
if  one  of  two  plaintiffs  fraudulently  give  a  receipt  to  the  defend- 
ant, this  fact  may  be  shown  upon  the  trial,  in  order  to  destroy  its 
effect.  (Ji) 

So  where  goods  have  been  sold  by  a  pretended  owner,  payment 
to  the  real  owner  is  a  discharge,  (i) 

Payment  to  a  general  agent,  although  he  be  known  to  be  only 
an  agent,  binds  the  principal,  provided  such  payment  be 
°  "^^^  '  made  in  the  ordinary  course  of  business,  and  before  the 
principal  requires  payment  to  himself.  (A;) 

But  where  an  agent  —  e.  g.  a  factor  or  an  auctioneer  —  has  a  lien 
on  the  proceeds  of  goods  sold  by  him,  it  is  no  defence  to  an  action 
by  him  for  the  price,  that  the  buyer  paid  the  principal  before  ac- 
tion brought.  (J) 

(e)  Per  Cur.  Simpson  v.  Eggington,  10  (;)  Allen  v.  Hopkins,  13  M.  &  W.  94. 

Exch.  845,  847  ;  and  see  Lucas  v.  "Wilkin-  [k]    Coates    u.   Lewis,    1    Camp.   444  ; 

son,  1  H.  &  N.  420.  Drinkwater    v.    Goodwin,     Cowp.    251 ; 

(/)   Sec  per  Martin  B.  Walter!;.  James,  Favenc  v.  Bennett,  11  East,  36  ;  Moore  v. 

L.  Rep.  6  Ex.  124,  128.  Clementson,   2    Camp.   24;    Gardner    v. 

(g)  Post,  tit.  Release.     See  per  Tindal  Davis,  2   C.  &  P.  49  ;  Hornby  u.  Lacy,  6 

C.  J.  Crook  y.  Stephens,  7  Scott,  848,  852;  M.  &  S.   166.     [See  Patten   t,.  EuUerton, 

Tidd, 9th  ed.  677  ;  Montstephen U.Brooke,  27  Maine,   85.     So,  payment  made  to  a 

1   Chit.  391  ;  Alner  u.   George,  1   Camp,  person  to  whom  the  money  was  agreed  to 

392  ;  Barker  v.  Richardson,  1  Y.  &  J.  362.  be  paid,  at  the  time  of  a  sale,  the  authoiity 

[Payment  to  a  nominal  plaintiff,  of  a  judg-  of  the  agent  not  being  revoked,  will  dis- 

ment  recovered  in  his  name,  is  not  a  sat-  charge  the  purchaser.     Marsh  v.  Laforest, 

isfaction  of  the  debt.     Triplett  u.  Scott,  1  La.  Ann.  7.] 

12  111.  137.]  (1)  Robinson  v.  Rutter,  4  E.  &  B.  954. 

(h)  Farrar   v.  Hutchinson,  9  A.  &  E. 
641 ;  Skaife  v.  Jackson,  3  B.  &  C.  421. 
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So  payment  to  the  plaintiff's  attorney  who  is  employed  to  recover 
the  debt,  is  as  effectual  as  if  made  to  the  plaintiff  himself;  (ni)  but 
payment  to  an  agent  of  the  plaintiff's  attorney,  who  was  employed 
by  such  attorney  to  sue  the  defendant,  is  no  payment  to  the 
plaintiff,  (n) 

In  an  action  for  goods  sold,  it  appeared  that  the  defendant  had 
paid  the  debt  at  the  plaintiff's  counting-house,  to  a  person  who  was 
sitting  there,  in  a  part  railed  off,  with  account  books  near  him,  and 
who  was  apparently  intrusted  with  the  conduct  of  the  business ; 
and  Lord  Tenterden  C  J.  held,  that  this  was  a  good  payment  to 
the  plaintiff,  although  the  person  to  whom  the  money  was  paid  had 
not,  in  fact,  any  authority  to  receive  it.  (o) 

Where  an  auctioneer  is  employed  4o  conduct  a  sale,  his  author- 
ity to  receive  payment  depends,  in  the  absence  of  proof  of  a  gen- 
eral authority,  upon  the  conditions  of  sale,  (jo) 

But  possession  by  the  vendor's  solicitor,  of  the  deed  of  convey- 
ance executed,  and  with  the  receipt  for  the  purchase-money  in- 
dorsed, does  not  per  se  authorize  him  to  receive  the  pui'chase- 
money.  (^q) 

And  payment  to  a  broker  will  not,  in  general,  bind  his  prin- 
cipal, (r)  But  it  may  do  so  by  the  custom  of  trade,  or  because 
such  payment  is  warranted  by  the  course  of  dealing  between  the 
parties,  (^s) 

So  possession  by  an  agent  of  a  mortgage  deed,  and  an  authority 
by  him  to  receive  payment  of  the  interest  reserved  thereby,  do 
not  per  se  authorize  him  to  receive  payment  of  the  principal.  (^ 

(m)  Powel  a.  Little,  1  Bl.  8  ;  Yates  v.  to  a  sheriff  employed  hj  an  attorney  to 

Freckleton,   2   Dougl.    625  ;    [Hudson   u.  senre  a  writ,  will  not  discharge  the  debt. 

Johnson,  1  Wash.  9  ;  Branch  v.  Burnley,  Green  v.  Lowell,  3  Greenl.  373  ;  Waite  v. 

1  Call,  147 ;  Brackett  v.  Norton,  i  Conn.  Delesdernier,  15  Maine,  144.] 

517  ;  Erwin  v.  Blake,  8  Peters  (U.  S.),  18.  (o)  Barrett  v.  Deare,  Moo.  &  M.  200. 

But  an  attorney  has  no  right  to  receive  See  Wilmot  v.  Smith,  lb.  238 ;  S.  C.  3  C. 

payment  for  his   client  in   anything  but  &  P.  453. 

money;  and  he  has  no  right  to  take  part  (p)  Sykes  v.   Giles,  5  M.   &  W.  645, 

for  the   whole.     Savoury  v.  Chapman,  8  651. 

Bowling,   656  ;  Kirk  v.  Glover,   5   Stew.  (?)  Viney  v.  Chaplin,  27  L.  J.  C.  434. 

&  Port.  340;    Carter  v.  Talcott,   10  Vt.  (r)  Jackson  v.  Jacob,  5  Scott,  79,  86; 

471 ;  GuUett  v.  Lewis,  3  Stew.   23  ;  Kel-  Mynn  v.  Joliffe,  1  Moo.  &  Rob.  326. 

logg  V.    Gilbert,    10   John.    220.]      Pay-  (s)  Baring  u.  Corric,  2  B.  &  Aid.  137, 

ment  to  plaintiff  in  fraud  of  his  attorney.  147  ;  Russell  on  Factors,  68. 

Morrison  v.   Summers,  1  B.  &  Ad.  559;  {t)    Wilkinson    t,.    Ctindlish,    5    Exch. 

Tidd,  9th  ed.  97,  337.  91 ;  and  see  Kent  v.  Thomas,  1  H.  &  N. 

(n)  Yates  v.  Freckleton,   9  Ves.   234;  473. 
[Kellogg  V.  Norris,  5  Eng.  18.    Payment 
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Nor  will  payment  to  an  agent  bind  the  principal,  unless  it  be 
Must  be  in  ™a<ie  in  the  usual  course  of  business,  (u)  Thus,  if  a 
the  usual         shopman,  who  is  authorized  to  receive  money  over  the 

course  of  ^  .  •       i        i 

business,  and  counter  only,  receive  money  elsewhere  than  in  the  shop, 
such  payment  is  not  good,  (x) 

So,  an  agent  cannot,  in  general,  bind  his  principal  by  receiving 
payment  otherwise  than  in  money,  as  by  taking  a  bill  of  exchange 
in  payment ;  unless  he  was  expressly  authorized  so  to  do,  or  unless  it 
was  customary,  in  like  cases,  to  settle  by  bill.  Qy) 

But  a  creditor  may  discharge  his  debtor,  by  taking  the  security 
of  the  agent  of  the  latter,  and  giving  him  a  receipt,  and  inducing 
the  principal,  the  debtor,  to  treat  the  demand  as  satisfied,  whereby 
he  is  injm-ed  by  dealing  differently  with  his  agent,  (z) 

So,  although  a  traveller,  who  receives  orders  for  goods  from  his 
employer's  customer  in  the  country,  is  authorized  to  receive  pay- 
ment for  them  in  money,  he  has  no  power  to  receive  such  payment 
in  other  goods,  (a) 

Nor  is  the  .principal  affected  by  a  set-off  which  the  vendee  may 
have  against  the  agent,  (5)  unless  this  mode  of  dealing  be  sanc- 
tioned by  some  known  usage  ;  (c)  or  where  the  agent  has  been 
allowed  to  sell  as  apparent  principal,  (^d)  Nor  can  the  debtor  dis- 
charge his  debt  to  the  principal,  by  writing  off  a  debt  due  to  himt 
the  debtor,  from  the  agent,  (e) 

Payment  to  the  wife  of  the  plaintiff  will  not  bind  him,  unless  it 

„      .,  be  shown  that  she  had  authority  to  receive  such  pay- 

To  wife.  .  •'  r   .' 

ment.  (/) 
In  general,  payment  to  one  of  two  partners  binds  both  (/^)  even 

(«)  See  Sanderson  v.  Bell,  2  C.  &  M.  (c)  See  Scott  v.  Irving,  I  B.  &  Ad.  605  ; 

304.  Sweeting  v.  Pearce,  7  C.  B.  N.  S.  449;  S. 

{x)  Per   Cur.   Kaye  v.   Brett,  5  Exch.  C.  (in  Cam.   Scac.)  9  lb.  .534;  Stewart  v. 

269,274.  Aberdein,   4  M.    &  W.  211  ;  Catterall  v. 

(y)  See  Williams  v.  Evans,  L.  Rep.  1  Q.  Hindle,  L.  Ec?p.  2  C.  P.  368.  As  to  the 
B.  352  ;  Sykes  v.  Giles,  5  M.  &  W.  645 ;  power  of  a  policy-broker  to  receive  pay- 
Ward  V.  Evans,  2  Ld.  Raym.  928 ;  S.  C.  ment  of  a  loss  otherwise  than  in  money, 
Salk.  442  ;  Thorold  v.  Smyth,  11  Mod.  71,  see  Russell  on  Factors,  112. 
88  ;  Townsend  v.  Inglis,  Holt  N.  P.  278 ;  (d)  See  Isberg  v.  Bowden,  8  Exch. 
Russell  on  Factors,  58,  59.  852,  859  ;  Pratt  v.  Willcy,  2  C.  &  P.  350. 

(z)    Wyatt  V.   Marquis  of    Hertford,  3  (e)    Underwood   v.  Nicholls,  17  C.    B. 

East,    147  ;    Marsh    v.  Pedder,  4    Camp.  239. 

257.  (/)  Offley  ,..   Clay,  2   M.  &  G.  172  ;  2 

(a)    Howard  v.    Chapman,  4  C.    &  P.  Scott  N.  R.  372  ;  [Thrasher  v.  Tuttle,  22 

508.  Maine,  335.] 

(6)  Bartlett  v.  Pentland,  10  B.  &   C.  (/')  [So,  where  a  written  contract  is 

760.  entered  into  by  an  individual  for  the  doing 
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after  a  dissolution  of  partnership,  and  although  the  debtor  had 
notice,  before  he  paid  the  money,  that  the  partners  had 
appointed  a  third  person  to  collect  the  debts  due  to  the 
firm,  —  unless,  that  is,  there  be  something  in  the  notice  which 
expressly  takes  away  the  power  of  the  one  partner  to  receive  the 
money.  (^)  But  where  money  is  paid-  into  a  bank  on  the  joint 
account  of  persons  who  are  rot  partners,  the  bankers  are  not  dis- 
charged by  payment  to  one  of  those  persons,  without  the  authority 
of  the  others.  (A) 

Payment  to  one  of  several  executors  is  sufficient ;  (i)  and  pay- 
ment to  a,  feme  covert  executrix,  before  probate,  is  good,    ^^  executor 
as  against  her  co-executor,  although  the  husband  dissent 
to  her  administering;  provided  the  debtor  was  not  aware  of  this 
when  he  made  the  payment,  (k) 

So  it  appears,  that  payment  to  an  administrator,  where  letters 
of  administration    have    been    granted,    discharges    the    oradminis- 
debtor,  although  there  be  a  will.  (I) 

And  by  the  20  &  21  Vict.  c.  77,  s.  77,  it  is  enacted,  that  where 
any  probate  or  administration  is  revoked  under  that  act, 
all  payments  bona  fide  made  to  any  executor  or  admmis-   ocation  of 
trator,  under  such  probate  or  administration,  before  the    ^'^° 
revocation  thereof,  shall  be  a  legal  discharge  to  the  person  making 
the  same. 

Payment  of  a  debt  to  one  of  two  trustees  is  a  good  discharge  as 
to    both.  Cm)     But  where   trustees,    or   other   persons,    ^ 

.    .  .  ,  .     .  ,  .         To  trustee. 

have  a  joint  account  with  a  banker,  it  is  usual  to  require 
the  authority  of  all  before  paying  the  money.  And  accordingly  it 
has  been  held,  that  a  payment  by  bankers  to  one  of  several  trustees, 
of  the  proceeds  of  stock  sold  out  under  a  Joint  power  of  attorney 
from  the  trustees,  does  not  discharge  the  bankers  as  against  the 
other  trustees,  tinless  they  authorized  such  payment,  (ji) 

of  a  job  of  work,  in  a  suit  by  him  to  re-         (i)  Per  Lord  Hardwicke,  Carr  v.  Read, 

cover  for  the  work  done,  it  is  competent  3  Atk.  695  ;  2  Wms.  on  Ex'ors,  620. 

to  the  defendant  to  show  that  the  plaintiff        {k)  Pemberton  v.  Chapman,  7  E.  &  B. 

had  a  partner  in  the  job,  and  to  prove  210;  S.  C.  (in  Cam.  Scac.)  E.,  B.  &  E. 

payment  to  such  partner  in  full.     Shepard  1056. 

u.  "Ward,  8  Wend.  542.]  (/)  Prosser   u.  Wagner,   1   C.  B.  N.  S. 

(g)  Porter  v.  Taylor,  6  M.  &  S.  156.  289 ;  and  see  Allen  v.  Dundas,  3  T.  R. 

{h)  Innes  ti.  Stephenson,!  Moo.  &Rob.  125. 
145.     [But  see  Morrow  v.  Starke,  4  J.  J.         (m)  Husband  v.  Davis,  10  C.  B.  645. 
Marsh.  367.]  (n)  Stone  v.  Marsh,  R.  &  M.  364  ;  Hus- 

band V.  Davis,  supra. 
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Payment  to  one  of  several  assignees  of  a  bankrupt,  seems  to 
^        .  have    been  considered   by  Lord    Hardwicke  not  to  be 

To  assignee.  •' 

good ;  (o)  but  Lord  Kenyon  expressed,  at  nisi  prius,  a 
different  opinion,  (ji) 

So,  if  a  customer  sue  his  banker  for  money  lent,  it  is  no  defence 
B  ba  k  r  ^"^  *^®  P*^''  °^  *''^®  latter,  either  as  payment  or  set-off, 
to  holder  of     that  he  paid  the  amount  to  the  holder  of  a  bill  of  the 

bill  under  ,        ,        i  •  i     n  i 

forged  in-        Customer,   made  payable  at  the   bank, — provided  such 
holder  claimed  tlirough  a  forged  indorsement,  and  was 
therefore  incapable,  according  to  the    law-merchant,  of  giving   a 
good  discharge  for  the  bill,  (^q) 

Nor  does  payment  by  the  drawer,  to  the  holder  of  a  bill  of  ex- 
By  drawer  to   change,  discharge  the  acceptor  except  in  the  case  of  an 

holder  of  1      .       ?•„     ,    N 

bill.  accommodation  bill,  (r) 

But  payment  into  the  court  of  admiralty  of  a  sum  due  for  freight, 
under  a  monition  commanding;  the  defendant  to  bring 

Payment  un-  _  _  °  _  ° 

der  process      the  amount  into  the  registry  of  that  court,  to  abide  the 
of  court.  .,  „,  .  -11  IT  o       1 

judgment  or  the  court  m  a  suit  by  the  obngee  oi  a  bot- 
tomry bond,  given  by  the  master  on  tlie  hypothecation  of  the  ship 
and  freight,  is  a  good  bar  to  an  action  for  such  freight,  (s)  And  so 
a  plea,  showing  that  the  defendant  has  been  compelled  to  pay  the 
sum  claimed  in  the  action,  under  a  process  of  attachment,  issued 
against  him  as  garnishee,  out  of  the  mayor's  court  of  London ;  (f) 
or  out  of  a  foreign  court ;  or  under  an  order  for  attachment  of 
debts,  made  by  virtue  of  the  17  &  IS^Vict.  c.  125,  ss.  61,  62,  is  a 
good  bar  to  that  action,  (u) 

(o)  Carr  v.  Read,  3  Atk.  695  ;  and  see         (s)  Place u.  Potts,  8  Exch.  705  ;  affirmed 

Williams  y.  Walsby,  4  Esp.  220.  in   Cam.   Scac.   10  Exch.   370;  in  Dom. 

(p)    Smith   V.   Jameson,    1    Esp.    114;  Proc.  24  L.  J.  Exch.  225. 
Bristow  t>.  Eastman,  lb.  174.  (()  It  is   a  good  replication  to  such  a 

(q)  Robarts  v.  Tucker,   16   Q.  B.  550,  plea  that,  at  the  time  of  levying  the  plaint 

579.     But  in  the  case  of  n  draft  or  order  in  the  mayor's  court,  the  person  named 

drawn  on  a  banker,  for  a  sum  payable  to  therein  as  defendant  was  dead.     Matthey 

order  on  demand,  it  is  a  sufficient  author-  v.  Wiseman,  18  C.  B.  N.  S.  657. 
ity  to  the  banker,  to  pay  such  sum  to  the         (u)  Westoby  u.  Day,  2  E.   &  B.   605  ; 

bearer  of  the  draft  or  order,  if  the  same  Wood  u.  Dunn  (in   Cam,  Scac),  L.  Rep. 

purport  to  be  indorsed  by  the  person  to  2  Q.  B.  73  ;  Gould  v.  Webb,  4  E.   &  B. 

whom  it  is  drawn  payable.     16  &  17  Vict.  933  ;  17  &   18  Vict.  c.  125,?.  65.     Quaire, 

c.  59,  s.  19.  whether,  under  this  statute,  there  must  not 

(r)  Jones  v.  Broadhurst,  9  C.  B.  173;  be  a  judge's  order  for  payment.     Turner 

Lazarus  v.  Cowie,  3  Q.  B.  459  ;  Randall  v.  Jones,  1  H.  &  N.  878. 
V.  Moon,  12  C.  B.  261 ;  and  see   Cook  v. 
Lister,  13  C.  B.  N.  S.  543. 
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3.  The  payment  of  part  of  a  liquidated  and  ascertained  sum  is, 
in  law,  no  satisfaction  of  the  whole  ;  although  it  may,  in  Amount  to 
certain  circumstances,  be  evidence  of  a  gift  of  the  re-  ^^  P""'' 
mainder.  (x)  And  a  plea  which  alleged  the  payment  by  the  de- 
fendant, and  receipt  by  the  plaintiff,  of  a  smaller  sum,  in  satisfac- 
tion of  a  liquidated  and  ascertained  sum  of  larger  amount,  would 
be  bad  even  after  verdict.  («/) 

(x)  Per  Parke  B.  Sibree  v.  Tripp,  15  M. 
&  W.  23,  33. 

(y)  Cooper  v.  Parker,  15  C.  B.  822,  825, 
828  ;  Down  v.  Hatcher,  10  A.  &  E.  121  ; 
Cumber  v.  Wane,  Str.  426  ;  Fitch  v.  Sut- 
ton, 5  East,  232  ;  Lewis  v.  Jones,  4  B.  & 
C.  513  ;  and  see  Thomas  v.  Heathom,  2 
B.  &  C.  477,  482  ;  [Seymour  v.  Minturn, 
17  John.  169 ;  Johnson  v.  Brannan,  5 
John.  271 ;  Dederick  v.  Lehman,  9  John. 
333;  Jones  u.  Bullitt,  2  Litt.  49;  Geiser 
V.  Kershner,  4  Gill  &  J.  305 ;  Hardey  v. 
Coe,  5  Gill,  189  ;  Brooks  v.  White,  2  Met. 
283  ;  4  Chand.  Law  Eep.  30, 31 ;  Wheeler 
V.  Wheeler,  11  Vt.  60;  Bailey  v.  Dfty,  26 
Maine,  88;  White  v.  Jordan,  27  Maine, 
370  ;  Lee  v.  Oppenheimer,  32  Maine,  254  ; 
Eve  V.  Mosely,  2  Strobhart,  203 ;  per  Cu- 
riam, Twitchell  v.  Shaw,  10  Cush.  48; 
Tuttle  V.  Tuttle,  12  Met.  554.  Upon  the 
old  English  doctrine  on  this  subject,  Hus- 
ton J.  in  the  case  of  Milliken  v.  Brown,  1 
Kawie,  397,  398,  makes  the  following  ob- 
servations :  "  It  has  become  too  common 
for  men,  even  of  good  character  and  prin- 
ciples, but  who  trade  on  borrowed  capital, 
to  fail,  and  their  creditors  are  glad  to  re- 
ceive fifty  cents  in  a  dollar,  and  give  a  dis- 
charge in  full ;  and  I  do  not  know  the 
lawyer  who  would  be  hardy  enough  to 
deny  the  validity  of  such  discjiarge,  al- 
though given  after  the  money  was  due, 
and  although  the  discharge  was  not  under 
seal,  or  although  it  might  be  doubtful 
whether  it  could  more  properly  he  called 
a  receipt,  or  a  release,  or  a  covenant  never 
to  sue ;  if  the  meaning  can  be  certainly 
ascertained,  and  there  were  no  fraud,  con- 
cealment, or  mistake,  at  the  giving,  it  is 
effectual.  Universally  the  law  is,  or  ought 
to  be,  that  the  meaning  or  intention  of 
the  parties,  if  it  can  be  distinctly  known. 


is  to  have  effect,  unless  that  intention  con- 
travene some  well  established  principle  of 
law.''  See  Austin  u.  Smith,  39  Maine, 
203.  In  Langdon  u.  Langdon,  4  Gray, 
189,  Shaw  C.  J.  said:  There  is  a  rule  of 
law,  that  a  mere  money  debt  cannot  be 
discharged  by  payment  of  a  sum  less  than 
the  actual  debt,  "  but  being  somewhat 
harsh,  contrary  to  the  apparent  intentions 
of  parties,  in  making  a  compromise  set- 
tlement, and  not  in  harmony  with  the  dic- 
tates of  natural  justice,  it  is  to  be  con- 
strued strictly.''  The  receipt  of  one  thing 
in  satisfaction  of  another,  is  a  good  pay- 
ment; as  the  acceptance  of  a  horse  in  lieu 
of  a  sum  of  money  ;  or,  of  a  bond  by  a 
third  person,  in  discharge  of  a  prior  obli- 
gation. Per  M'Kean  C.  J.  Musgrove  v. 
Gibbs,  1  Dallas,  217  ;  Brooks  v.  White,  2 
Met  285,  286;  Jones  v.  Bullitt,  2  Littel, 
49 ;  Blin  v.  Chester,  5  Day,  359 ;  Watkin- 
son  V.  Ingleby,  5  John.  386  ;  Eaton  v.  Lin- 
coln, 13  Mass.  424;  Bowker  v.  Harris,  30 
Vt.  424;  Perkins  v.  Lockwood,  100  Mass. 
249  ;  post,  "  Accord  and  Satisfaction." 
And  if  a  creditor  choose  to  compel  a  pay- 
ment of  part  of  his  claim  by  process  of  law, 
this  will  operate  as  an  extinguishment  of 
the  whole;  the  rule  being  that  he  cannot 
split  up  an  entire  cause  of  action,  so  as  to 
maintain  two  suits  upon  it.  If  he  do  so, 
a  recovery  in  the  first  suit,  although  for  less 
than  his  whole  claim,  is  a  bar  to  another 
suit  for  the  residue.  Ingraham  v.  Hall,  11 
Serg.  &  R.  78;  Smith  v.  Jones,  15  John. 
229;  Willard  v.  Sperry,  16  John.  121; 
Phillips  V.  Berick,  16  John.  136.  There- 
fore, where  a  party,  having  a  demand  for 
three  tons  of  hay,  delivered  in  pursuance 
of  one  contract,  sues,  and  recovers  judg- 
ment for  one  ton,  he  cannot  bring  a  suit  for 
the  remainder,  but  loses  it.     Miller  ;;.  Co- 
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Nor  does  it  make  any  difference,  that  the  creditor  agreed  to  re- 
ceive the  smaller  sum  in  full  discharge  of  the  wliole  demand,  and 
gave  a  receipt  accoi'dingly.  Thus,  in  Walters  v.  Smith,  (2)  B.  and 
C.  being  jointly  indebted  to  A.,  the  latter  sued  B.  alone.  He  re- 
monstrated upon  the  hardship  of  the  case,  alluded  to  circumstances 
which  would  probably  reduce  the  plaintiff's  demand  if  he  got  a 
verdict,  and  proposed  to  put  an  end  to  the  action  by  paying  part  of 
the  debt,  and  the  costs  of  suit.  This  was  agreed  to,  and  a  receipt 
was  given  for  the  sum  paid,  which  was  stated  to  be  for  debt  and 
costs  in  that  action.  A.  afterwards  sued  C.  ;  and  it  was  held,  that 
the  composition  above  mentioned  did  not  opei'ate  as  a  discharge  of 
the  whole  debt,  but  only  to  relieve  B.,  and  therefore  that  it  was  no 
defence  for  C.  (a)  [But  where  a  creditor  of  three  joint  debtors  ac- 
cepted from  one  of  them  one  third  of  the  debt  with  intent  to  re- 
lieve liim  entirely  from  the  demand  ;  this  was  held  to  operate  as 
a  release  in  his  favor,  and,  therefore,  in  favor  of  the  other  two 
also. J  (a^) 

There  are,  however,  some  exceptions  to  this  rule.  Thus  the 
„,  payment  of  part  before  the  day,  or  in  a  particular  man- 

ment  of  part    ner  not  provided  for  by  the  original    agreement,  may 

sufficient.  ^  .    .        .        •'  .     ,  ,     ,       i    ,        -p     ,  • 

amount  to  a  satisfaction  or  the  whole  debt,  if  the  parties 
so  agree.  (J)  U.  g.  a  plea  of  payment  to  the  plaintiff  of  part  of 
the  sum  claimed,  and  of  the  residue  to  a  trustee  for  the  plaintiff 
and  the  defendant,  who  was  to  retain  it  until  the  settlement  of  cer- 
tain differences  between  them  as  to  the  amount  really  due  ;  has 
been  held  a  good  plea,  (c)  So,  if  the  claim  be  for  an  unliquidated 
demand,  payment  of  a  smaller  sum  may,  by  agreement,  operate  as 
a  satisfaction  of  the  whole,  (d')  So,  there  can  be  no  doubt  that  if 
a  stranger,  out  of  his  own  moneys,  pay  a  creditor  part  of  his  de- 
mand, under  an  express  agreement  that  it  shall  be  received  in  full 

vert,  1  Wencl.  487.]     By  the  15  &  16  Vict.  Covill  v.  Jeffery,  2  Eoll.  96  ;  Fitch  v.  Sut- 

c.  76,  s.  75,  pleas  of  payment  are  to  be  taken  ton,  5  East,  232,   233;  Thomas   «.  Hea- 

distributively.  thorn,  2  B.  &  C.  482  ;  [Brooks  v.  White, 

(z)  2  B.  &  Ad.  889.  2  Met.  283  ;  Lee  v.  Oppenlieimcr,  32  Maine, 

(a)  And  see  Field  v.  Roberts,  8  A.  &  253;  Goodnow  v.  Smith,  18  Pick.  414; 
E.  90.  Reid  V.  Bartlett,  19  Pick.  273;  Smith  v. 

(ai)  [Milliken  t).  Brown,  1   Rawle,  391.  Brown,  3  Hawks,   580;  Rose  o.   Hall,  26 

See  the  remarks  of  Huston  J.  in  this  case  Conn.  392.] 
quoted,  an(e,  1101,  note  (^).]  (c)  Page  t).  Meek,  3  B.  &  S.  259. 

(b)  See  Sibree  w.  Tripp,  15  M.  &  W.23,  (d)  AYilkinson  v.  Byers,  1  A.  &  E.  106  ; 
34;  Co.  Litt.  212  b.;  Pinnel's  case,  5  Sibree  u.  Tripp,  15  M.  &  W.  23;  [Mc- 
Co.  117  ;  Abbot  v.  Chapman,  2  Lev.  81 ;  Daniels  v.  Lapham,  21  Vt.  223.] 
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satisfaction  of  all  claims  on  the  debtor ;  the  creditor  cannot  after- 
wards maintain  an  action  for  the  remainder,  as  this  would  he  a 
fraud  on  him  who  paid  the  money,  (e)  And  the  case  of  the  ac- 
ceptance of  a  smaller  sum,  as  a  composition  on  a  debt,  under  an  ar- 
rangement by  a  debtor  with  his  creditors  generally,  also  constitutes 
an  exception  to  the  above  rule,  (e^) 

And  when  the  defendant  relies  on  a  paj'ment  made  after  action 
brought,  he  must  plead  and  prove  that  such  payment 
was  made  and  received,  in  satisfaction  of  the   amount   afteraction 
claimed,  together  with  damages  and  costs.  (/) 

4.  But  the  payment  of  money  will  sometimes  be  presumed,  from 
lapse  of  time  and  other  circumstances  :    and  such  pre-    ^. 

'         .  .  '  r  when  pay- 

sumption  will  operate  as  a  defence,  although  the  statute  ment  pre- 
of  limitations  has  not  been  pleaded.  (^)  Thus,  a  receipt 
for  rent  due  on  a  certain  day,  is  strong  presumptive  evidence  that 
all  rent  previously  due  has  been  discharged.  (A)  So,  where  the 
plaintiff  had  ceased,  for  two  years,  to  work  for  the  defendant,  and 
had  then  brought  an  action  against  the  defendant  for  work  and 
labor  done  for  him  ;  it  was  held,  that  proof  that  the  plaintiff  and 
other  workmen  who  were  employed  by  the  defendant   upon    the 

(c)  Lewis  V.  Jones,  4  B.  &  C.  506,  514  ;  10  Pick.  378.  A.  having  a  demand  against 

Welby  V.  Drake,  1  C.  &  P.  557  ;  [Brooks  B.,  pays  him  money  and  takes  a  receipt  in 

V.  White,  2  Met.  283 ;  Kellogg  v.  Richards,  full  of  all  accounts  ;  A.'s  demand  shall  be 

14  Wend.  IIG  ;  Sanders  v.  Branch  Bank,  presumed  paid.  Alvord  v.  Baker,  9  Wend. 

13  Ala.  353  ;   Boyd  u.  Hitchcock,  20  John.  323.     Every  officer  engaged  in  the  United 

76.]  States  service  is  presumed  to  have  received 

(gi)    [Per    Huston    J.   in   Milliken   v.  the  compensation  allowed  by  law.   United 

Brown,  1   Rawle,  397,  398;   Hinckley  v.  States  u.  Eipley,  7  Peters,  18.     An  order 

Arey,  27  Maine,  362;  Cutlery.  Reynolds,  to   pay  money   is,   in   the  hands  of   the 

8  B.  Mon.  596  ;  Shaw  C.  J.  in   Langdon  drawee,  evidence  of  payment.     Blount  v. 

K.  Langdon,  4  Gray,  189.]  Starkey,    1    Taylor,    110;     Weidner    v. 

if)  See  Ash  v.  Pouppeville,  L.  Rep.  3  Schweighart,  9  Serg.  &  E.  385.     As  to  an 

Q.  B.  86  ;  Thame  v.  Boast,  12  Q.  B.  808  ;  order  for  goods  in  this  respect,  see  Alvord 

Beaumont   v.    Greathead,   2    C.  B.   494  ;  v.  Baker,  ?  Wend.  323  ;  Price  v.  Justrobe, 

Goodwin  v.  Cremer,  18  Q.  B.  757  ;  Cook  1  Harper,  HI ;  Blount  v.  Starkey,  1  Tay- 

w.  Hopewell,  11  Exch.  555.  lor,   110.     The  drawee   paying   a  money 

(g)  Cooper   v.  Turner,   2    Stark.   497;  order  is,  prima  facie,  an  act  of  payment. 

Dowthwaite   v.    Tibbut,  5   M.  &   S.  75  ;  Per  Sutherland  J.  in  Alvord  v.  Baker,  9 

Duffield  V.  Creed,  5  Esp.  52.  Wend.  324.     One  gives  a  bond  to  convey 

(A)  Gilb.  Ev.   309.     [That  a,  highway  land,  there  being  no  counter  bond  for  the 

tax  of  one  year  was  not  included  in  a  bill  consideration  money ;  the  presumption  is, 

for  the  next,  raises   the  presumption  that  that   the  money   was    paid.     Mitchell  v. 

it  was  paid ;  but  this  presumption  may  be  Maupin,  3  Monroe,  187.] 
repelled.    Attleborough  v.  Middleborough, 
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same  terms,  had  come  regularly  every  week  to  receive  their  wages 
from  the  defendant,  whose  practice  was  to  pay  every  week,  and  that 
the  plaintiff  had  not  been  heard  to  complain  of  non-payment,  was 
sufficient  to  raise  a  presumption  that  his  wages  had  been  paid,  (i) 
And,  it  seems,  that  if  a  domestic  servant  has  left  his  master  for  a 
considerable  period,  without  making  any  claim  for  wages,  that  fact 
will  raise  a  presumption  that  his  wages  have  been  paid.  (Jc) 

So,  where  a  servant  was  in  the  habit  of  receiving  payment  for 
milk  sold  by  him  for  his  master  ;  and  the  practice  was,  for  the  ser- 
vant to  pay  over  to  the  master,  from  time  to  time,  the  moneys  so 
received,  without  any  written  vouchers  passing  between  them ;  it 
was  held  that  this  raised  a  presumption,  that  all  sums  so  received 
by  the  servant  had  been  paid  over  to  the  master,  (l) 

So,  even  at  common  law,  a  specialty  debt  was  presumed  to  be 
satisfied  after  twenty  years,  unless  circumstances  rebutting  that  in- 
ferenge  were  proved  by  the  obligee,  (w) 

So,  where  tlie  defendant,  who  had  ordered  goods  for  ready  money, 
paid  for  them  by  returning  to  the  vendor's  agent  a  dislionored  bill, 
accepted  by  the  vendor  ;  and  the  agent  at  first  declined  to  receive 
the  bill  as  payment ;  but  afterwards  took  it  to  the  vendor,  who  kept 

(i)  Lucas  u.  NoTOsilieski,  1  Esp.  296.  v.  Fallman,  8   Conn.  168.     The   absence 

(k)  Sellen  v.  Norman,  4  C.  &  P.  81.  requisite  to  constitute  such  an  impediment, 

(l)  Evans  v.  Birch,  3  Camp.  10.  must,  in  its  nature,  be  permanent,  and  not 

(m)  See  the    cases,    Tidd,  9th  ed.    18.  merely  occasional.    lb.    See,  also,  Jackson 

See  now  3  &   4  Will.  4,  c.  42,  s.  3.     [For-  u.  Hotchkiss,  6   Cowcn,  401 ;   Jackson  v. 

bearance  of  a  judgment  debt  for  twenty  Slater,  5  Wend.  295  ;  Jackson  a.  Sackett, 

years,  unexplained,  raises  a  presumption  7  Wend.  94  ;  M'Dowell  v.  M'CuUough,  17 

of  payment.     The  reason  of  that  rule  is,  Serg.  &  R.  51.     After  a  lapse  of  twenty 

that  a  man  will  naturally  enjoy  what  be-  years,  bonds  and  other   specialties,  mer- 

longs  to  him,  if  not  prevented  by  some  chants' accounts,  legacies,  mortgages,  judg- 

impediment,  which  renders  that  reason  in-  ments,  and  indeed  all  evidences  of  debt 

applicable  to  the  case.     Boardman  v.  De  excepted  out  of  the  statute  of  Pcnnsylva- 

Forest,  5  Conn.  2;    Staniford   u.  Tuttle,  nia,  are  presumed  to  be  paid.  Per  Sergeant 

4  Vt.  82  ;  Rogers  v.  Judd,  5  Vt.  236.  The  J.  in  Foulk  v.  Brown,  2  Watts,  214.     See 

insolvency  of  the  debtor  constitutes  such  Diemer   v.    Secrist,    1    Penn.   420.      But 

an  impediment;  but  the  insolvency  of  one  payment  of  a  bond  will  not  be  presumed 

of  two  joint  debtors,  the  other  being  ab-  from  lapse  of  time  alone,  within  a  shorter 

sent,  docs  not.     Boardman   u.  De  Forest,  period  than  twenty  years.  Cottle  v.  Payne, 

ubi  supra.     So,  the  absence  of  the  debtor  3  Day,  289 ;   Mattocks  v.  Bellamy,  8  Vt. 

from  the  state,  constitutes   such   an   im-  463;  Rix  u.  Smith,  6  lb.  348  ;  Forsyth  v. 

pediment;  but  the  absence  of  one  or  two  Ripley,   2   Greene  (Iowa),  181.     See   the 

joint  debtors,  the  other  being  present  and  cases  on  this  head  collected  in  2  Phil.  Ev. 

accessible  to  creditors,  does  not.  lb. ;  Dun-  (Cowen  &  Hill's  ed.)  316  et  seq.,  notes, 

ning  V.  Chamberlain,  6  "Vt.  127  ;  Daggett  part  1.] 
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it ;  it  was  held,  in  an  action  by  the  assignee  of  the  vendor,  that 
this  was  equivalent  to  payment,  no  fraud  being  proved,  (w) 

So  if,  in  an  action  by  the  drawer  against  the  acceptor  of  a  bill  of 
exchange,  the  plaintiff  produce  the  bill,  and  there  be  a  general  re- 
ceipt on  the  back  of  it,  this  is  primd  facie  evidence  that  the  bill 
was  paid,  not  by  the  plaintiff,  but  by  the  defendant,  (o)  But  the 
production  of  a  bill  of  exchange  from  the  custody  of  the  acceptor, 
is  not  even  primd  facie  evidence  of  his  having  paid  it,  without 
proof  that  it  was  once  in  circulation  after  it  had  been  accepted,  (p) 
And  it  has  also  been  held,  that  payment  is  not  to  be  presumed,  in 
such  a  case,  from  the  fact  of  there  being  a  receipt  indorsed  on  the 
bill,  unless  such  receipt  be  shown  to  be  in  the  handwriting  of  a  per- 
son who  was  entitled  to  demand  payment,  (p) 

And  if  it  appear  that  the  defendant  has  drawn  a  check  on  his 
banker,  payable  to  the  plaintiff  or  bearer,  and  that  the  plaintiff  or 
his  agent  has  actually  received  the  money  thereon  ;  or,  even  if  it 
appear  that  payment  of  the  check  was  refused,  but  such  refusal  is 
not  proved  to  have  taken  place  before  action  brought ;  (g)  this  will 
entitle  the  defendant  to  call  upon  the  plaintiff  to  show,  that  the 
check  was  drawn  on  some  other  account  than  the  debt  sued  for,  (r) 
even  although  there  be  no  proof  that  the  plaintiff  received  such 
check  from  the  defendant,  (s) 

5.  A  check  operates  as  payment,  until  it  has  been  presented  and 
refused.  (^)     But  the  mere  fact  of  the  plaintiff  having   jjowmade- 
in  his  hands,  at  the  time  the  action  was  brought,  a  check   ^^  check. 
drawn  in  his  favor  by  the  defendant  on  account  of  the  debt  sued 
for,  will  not  operate  as  payment  of  that  debt,  unless  the  check  be 
unconditional,  (m) 

(n)  Mayer  v.  Nias,  1  Bing.  311.  of  one  of  the  parties  would  be  evidence  in 

(o)  Scholey  v.  Walsby,  Peake,  25.  such  a  case ;   but  the  handwriting  of  the 

{p)  Pfiel  J).  Vanbatenberg,  2  Camp.  439.  clerk  of  the  bank,  who  made  the  entries, 

[See  Blount  u.  Starkey,  1   Taylor,   110;  must   be   proved,   in   case   of   his   death. 

Weidner  v.  Schweighart,  9  Serg.  &  E.  385  ;  Patton  v.  Ash,  7  Serg.  &  E.  1 1 6.] 

Alvord  V.  Baker,  9  Wend.  324.]  (s)  Mountford  v.  Harper,  16  M.  &  W. 

[q)  Per  Patteson  J.  Pearce  v.  Davis,  1  825. 
Moo.  &  Eob.  365,  366.  (t)  Per  Patteson  J.  Pearce  v.  Davis,  1 
(r)  Pearce  v.  Davis,  1  Moo.  &  Eob.  365  ;  Moo.  &  Eob.  365,  366.  As  to  the  effect  of 
Boswell  V.  Smith,  6  C.  &  P.  60 ;  Egg  v.  laches  in  presenting  a  check  for  payment, 
Barnett,  3  Esp.  196;  [Patton  o.  Ash,  7  see  Hopkins  u.  Ware,  L.  Eep.  4  Ex.268; 
Serg.  &  E.  116.]  When  payment  of  the  Eobinsonw.  Hawksford,  9  Q.  B.  52 ; Alex- 
check  must  be  proved,  although  it  came  ander  v.  Burchfield,  7  M.  &  G.  1061, 1067  ; 
back  into  the  hands  of  the  maker;  Bleas-  Serle  v.  Norton,  2  Moo.  &  Eob.  401. 
ley  V.  Crossley,  3  Bing.  430.  [A  bank-book        («)  Hough   v.  May,  4  A.  &  E.  954. 
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If  money  be  sent  by  post,  in  a  letter  properly  directed  to  the 
Money  sent  creditor,  (a;)  and  be  lost,  the  debtor  is  discharged,  if  he 
by  post.  were  directed  so  to  transmit  the  money,  or  if  that  were 

the  usual  course  between  the  parties.  (?/) 

But  where  the  defendant,  in  answer  to  a  letter  demanding  pay- 
Post-office  ment,  sent  a  post-office  order  to  the  plaintiff,  in  which 
order.  j^g  latter  was  described  by  a  wrong  Christian  name  ;  and 

the  plaintiff  kept  the  order,  but  did  not  cash  it,  although  he  was 
informed  at  the  post-office  that  he  might  receive  the  money  at  any 
time,  by  signing  it  in  the  name  of  the  payee  ;  it  was  held,  that 
this  was  no  evidence  of  payment,  (z) 

And  so,  if  a  payment  be  made  in  forged  Bank  of  England  notes, 
the  creditor  may  treat  them  as  a  nullity,  and  sue  his 


Forged  notes. 


debtor  for  the  amount,  (z^) 


[Where  a  check  was  drawn  on  »,  bank  on 
account  of  a  debt  due  to  the  drawee,  and 
the  check  was  never  presented  to  the  bank 
for  paymen  t,  Ini  t  was  afterwards  lodged  by 
the  drawee  in  the  hands  of  the  drawer's 
clerk  ;  it  was  held,  that  this  was  no  pay- 
ment. Dennie  v.  Hart,  2  Pick.  204.  A 
check  given  in  the  ordinary  course  of  busi- 
ness, is  not  presumed  to  be  received  as  an 
absolute  payment,  even  if  the  drawer  have 
funds  in  the  bank,  but  as  the  means 
whereby  the  liolder  may  procure  the 
money.  Cromwell  v.  Lovett,  1  Hall,  56  ; 
The  People  v.  Baker,  20  Wend.  602.  The 
holder  of  a  check  in  such  a  case  becomes 
the  agent  of  the  drawer  to  collect  the 
money ;  and  if  guilty  of  no  negligence 
causing  an  actual  injury  to  the  drawer,  he 
will  not  be  answerable,  if,  from  any  pecul- 
iar circumstances  attending  the  bank,  the 
check  is  not  paid.  Cromwell  v.  Lovett,  1 
Hall,  56.  In  a  suit  against  the  drawer  for 
the  consideration  of  such  a  check,  the 
holder  may  treat  it  as  a  nullity,  and  resort 
to  his  original  cause  of  action.  Cromwell 
V.  Lovett,  1  Hall,  56.  If  the  drawer  of  a 
check  have  no  funds  in  the  bank  upon 
which  it  is  drawn,  at  the  date  of  the  check, 
it  is  not  necessary  for  the  holder  to  present 
such  check  at  the  bank  for  payment,  in 
order  to  enable  him  to  sustain  an  action 
upon  it.  Franklin  v.  Vanderpool,  1  Hall, 
78.     'I'hc  drawing  of  a  check  under  such 


circumstances  is,  when^  unexplained,  a 
fraud,  which  deprives  the  maker  of  all 
right  to  require  presentment  and  demand 
of  payment.  lb. ;  Eichelberger  v.  Finley, 
7  Harr.  &  J.  .381  ;  Gushing  v.  Gore,  15 
Mass.  74.  A  check  need  not  be  presented 
for  payment  on  the  day  it  is  received.  The 
Merchants'  Bank  v.  Spicer,  6  Wend.  543  ; 
Chitty  Bills  (12th  Am.  ed.),  515,  and  notes  ; 
Foster  v.  Paulk,  41  Maine,  425.  See 
Woods  u.  Schreader,  4  Har.  &  J.  276; 
Sutcliffe  V.  M'Dowell,  2  Nott  &  McC.  251 ; 
Murray  i:  Judah,  6  Cowen,  484 ;  Glenn 
V.  Noble,  1  Blackf.  104  ;  Mohawk  Bank  v. 
Brodcric,  10  Wend.  304;  Gough  f.  Staats, 
13  Wend.  540.] 

(x)  See  Walter  v.  Haynes,  R.  &M.  149. 

(y)  See  Kington  u.  Kington,  11  M.  & 
W.  233,  235  ;  Warwick  i.  Koakes,  Peake, 
67  ;  Hawkins  v.  Rutt,  lb.  186  ;  [Wakefield 
u.  Lithgow,  3  Mass.  249.] 

(;)   Gordon  v.  Strange,  1  Exch.  477. 

(ji)  [Thomas  I'.  Todd,  6  Hill,  340  ;  Pin 
dall  V.  Northwestern  Bank,  7  Leigh,  617; 
Ramsdale  v.  Horton,  3  Barr,  330  ;  Young 
I'.  Adams,  6  Mass.  182  ;  Miidd  v.  Reeves, 
2  Harr.  &  J.  368  ;  "Hargrave  v.  Dusenbnry, 
2  Hawks,  326  ;  Markle  v.  Hatfield,  2  John. 
455  ;  Keene  i-.  Thompson,  4  Gill.  &  J.  463  ; 
Salem  Bank  w.  Gloucester  Bank,  17  Mass. 
1  ;  Gloucester  Bank  v,  Salem  Bank,  17 
Mass.  33;  Simms  v.  Clarke,  11  111.  137  ; 
Cabot  Bank  o.  Morton,  4  Gray,  156,  158. 
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order  on  his 
debtor  to  pay 
a  third  per- 
son. 


We  have  seen  that  a  debt  will  be  extinguished,  by  the  creditor's 
order  upon  his  debtor  to  pay  the  money  to  a  third  per-  , 

son,  to  whom  such  ci'editor  is  indebted  ;  and  by  such 
order  being  acted  upon,  and  the  third  party  receiving 
the  amount  in  pursuance  thereof,  (a) 

And  so,  where  the  defendant  is  indebted  to  the  plaintiff,  and  the 
plaintiff  is  indebted  to  A.  and  the  three  agree  that  the  plaintiff  shall 
be  discharged  from  the  debt  due  from  him  to  A.  and  that  the  de- 
fendant's habihty  to  the  plaintiff  shall  be  transferred  to  A. ;  this 
agreement  may  be  pleaded  by  the  defendant  as  a  discharge,  in  an 
action  against  him  for  the  debt  due  from  him  to  the  plaintiff.  (6) 

But  if  a  debtor  refer  his  creditor  to  a  third  person  for  payment, 
intending  such  third  person  to  pay  in  money  ;  and  the   Debtor's  or- 
creditor,  instead  of  taking  payment  in  money,  take  pay-    pers™  to'pay 
ment   in  any  other  way,  he   does    so  at   his    peril,  (c)    creditor. 


The  person  who  receives  counterfeit  bills 
and  notes  in  payment  of  hi?  debt,  must 
return  or  offer  to  return  them  in  a  reason- 
able time,  or  he  will  forfeit  his  right  to 
recover  the  amount  of  them  of  the  payer. 
Martin  v.  Roberts,  5  Cush.  126 ;  Salem 
Bank  v.  Gloucester  Bank,  17  Mass.  1  ; 
Gloucester  Bank  v.  Salem  Bank,  17  Mass. 
33  ;  Raymond  v.  Baar,  13  Serg.  &  R.  318; 
Pindall  v.  Northwestern  Bank,  7  Leigh, 
617  ;  Simms  v.  Clark,  11  111.  137.  Where 
bank  bills  are  received  in  payment,  and  at 
the  time  of  such  payment  the  bank  which 
issued  the  bills  has  in  fact  stopped  pay- 
ment, although  the  failure  is  not  at  the 
time  known  at  the  place  of  payment,  the 
loss  falls  upon  the  party  paying,  and  not 
on  the  party  receiving  the  bills.  Light- 
body  u.  Ontario  Bank,  11  Wend.  9  ;  On- 
tario Bank  v.  Lightbody,  13  Wend.  101  ; 
Oilman  v.  Peck,  11  Vt.  516;  Fogg  ». 
Sawyer,  9  N.  H.  365  ;  Magee  v.  Carmack, 
13  111.  289  ;  Frontier  Bank  v.  Morse,  22 
Maine,  88.  He  who  receives  a  bill  of  a 
broken  bank,  not  knowing  it  to  be  such, 
and  on  a  representation  made  to  him  that 
it  is  worth  its  nominal  value,  does  not  take 
it  at  his  own  risk.  Commonwealth  v. 
Stone,  4  Met.  43.  But  it  has  been  held  in 
Alabama,  that  payment  in  discharge  of  a 
debt,  in  genuine  bank-notes,  if  made  bond 
fide  and  in  ignorance  of  the  failure  of  the 


bank,  is  a  valid  payment ;  though  at  the 
time  the  notes  might  be  valueless.  Lowrey 
V.  Morrell,  2  Porter,  280.  See  Bayard  u. 
Shunk,  1  Watts  &  S.  92  ;  Scruggs  v.  Gass, 
8  Yerger,  175.  In  Wainwright  v.  Webster, 
11  Vt.  576,  the  court  holds  a  doctrine  con- 
trary to  that  of  Lowrey  v.  Morrell,  supra, 
under  the  same  circumstances.  Sec  Alex- 
ander V.  Dennis,  9  I'orter,  174  ;  Brown  v. 
Brabham,  3  Ohio,  275.  If  a  debtor  steal 
money  from  his  creditor,  and  then  deliver 
it  to  his  creditor,  who  accepts  it  in  pay- 
ment of  the  debt  due  to  him,  without 
knowing  that  it  was  stolen  from  him,  it  is 
no  payment.  State  Bank  v.  Welle*,  3 
Pick.  394.  A  creditor  is  not  bound  to  re- 
ceive payment  in  currency,  which  is  at  a 
discount  in  the  place  where  the  debt  is 
payable.  Howe  v.  Wade,  4  McLean,  319. 
The  fact  that  a  note  is  made  payable  at  a 
bank,  does  not  render  the  notes  of  such 
bank  receivable  in  payment.  Bull  v.  Har- 
rel],  7  Howard  (Miss.),  9.  But  if  "  pay- 
ment is  made  in  bank  bills  and  accepted, 
it  is  a  good  payment  at  their  nominal  par 
value.  Phillips  v.  Blake,  1  Met.  156.] 

(a)  See  ante,  912. 

(6)  Per  Erie  C.  J.  Cochrane  v.  Green,  9 
C.  B.  N.  S.  448,  467. 

(c)  But  taking  from  the  debtor's  agent  a 
check,  instead  of  cash,  does  not  discliarge 
the  debtor,   if  the  check   be  dishonored ; 
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Thus,  where  a  creditor,  who  held  the  debtor's  orderupon  a  banker, 
instead  of  taking  cash  from  the  banker,  as  he  might  have  done, 
elected  to  take  from  the  latter  a  bill  upon  a  third  person,  payable  at 
a  future  day ;  it  was  held  that  this  discharged  the  debtor,  although 
the  bill  was  afterwards  dishonored,  (d)  So  it  has  been  held,  that 
if  a  debtor  refer  a  creditor  to  a  third  person  for  payment,  and  the 
creditor  give  that  third  person  indulgence,  without  the  knowledge 
and  consent  of  the  debtor  ;  and  the  third  person  become  insolvent, 
the  loss  must  fall  on  the  creditor ;  because,  as  between  himself  and 
the  debtor,  the  giving  indulgence,  without  notice,  operates  as  an 
agreement  on  his  part  to  look  to  the  third  person  and  discharge  the 
debtor,  (e)  And  where  a  creditor  accepts  the  order  of  his  debtor 
upon  a  third  person,  to  pay  him,  the  creditor,  a  sum  of  money, 
and  holds  it  an  unreasonable  time  before  demanding  payment ;  and 
the  person  on  whom  the  order  was  given  becomes  insolvent,  the 
creditor  must  bear  the  loss,  even  although  the  order  was  not  nego- 
tiable. (/) 

It  was  decided  in  the  case  of  Eyles  v.  Ellis,  (5')  that  an  actual 
Transfer  of  transfer  of  the  amount  of  a  debt,  in  a  banker's  books, 
banTer's"  from  the  account  of  the  debtor  to  that  of  the  creditor, 
books.  with  the   assent  of  both,  is  equivalent   to  payment.     In 

that  case  the  plaintiff  and  defendant  each  kept  an  account  with  a 
banker  at  M.  In  October,  the  plaintiff  desired  the  defendant  to 
pay  in  to  his  account  a  sum  due  to  him  for  rent.  The  defendant 
wrote  to  the  plaintiff,  stating  that  he  had  caused  the  amount  to  be 
transferred  to  his  account,  and  the  plaintiff  sent  him  a  receipt  by 
return  of  post.  The  sum,  however,  was  not  actually  transferred 
until  the  8th  of  December.  On  the  9th,  notice  of  the  transfer  was 
sent  to  the  plaintiff  by  post,  and  it  reached  him  on  the  11th.  On 
the  10th  the  banker  stopped  payment :  and  it  was  held,  that  the 
transfer  was  equivalent  to  payment. 

But  where  a  debtor  wrote  to  his  bankers,  who  had  a  balance  in 
his  favor  in  their  hands,  directing  them  to  place  a  certain  sum  to 
the  credit  of  his  creditor,  who  was  a  customer  of  and  debtor  to  the 

Everett  v.  Collins,  2  Camp.  515;   unless  (e)  Per  Lord  Kenyon, as  stated  by  Bay- 

the  creditor  fails  to  present  the   check  for  ley  J.  in  Smith  v.  Ferrand,  supra. 

payment  within    a  reasonable    time,  and  (/)  Chamberlyn    v.  Delarive,  2  Wils. 

thereby  alters  for  the  worse  the  position  of  353. 

the  creditor.     Hopkins  v.  Ware,  L.  R.  4  (g)  4  Bing.  112  ;  and  see  Bodenham  v. 

Ex.  268.  Purchas,  2  B.  &  Aid.  39. 
(d)  Smith  V.  Ferrand,  7  B.  &  C.  19,  24. 
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bank,  so  as  to  make  the  payment  the  same  as  by  a  bill  at  one  month 
from  that  date;  and  the  bankers  consented  to  this,  and  communi- 
cated their  assent  to  the  creditor,  who  also  acquiesced ;  but  before 
the  expiration  of  the  month,  and  before  credit  was  in  fact  given  for 
the  money  in  their  books,  the  bankers  failed  ;  it  was  held  that  this 
did  not  amount  to  a  payment.  (A) 

So,  if  the  plaintiff  and  defendant  and  a  third  person  agree,  that 
a  sum  of   money  belonging   to  such    third   person,  but   Money  of  a 
which  is    to  come    to  the  hands  of  the  plaintiff,  shall,    !.om'J„P"^^ 
when  received,  be  applied  by  the  plaintiff  in  discharge   plaintiff's 

.  .  ,    .      hands,  ap- 

of  a  claim  which  he  has  against  the  defendant;  and  it  plied  by  ar- 
appear  that  the  money  was  duly  received  by  the  plain-  paj'mentof 
tiff;  these  facts  will  furnish  evidence  of  a  payment  by 
the  defendant  in  satisfaction  of  such  claim.  Thus,  where  the  plain- 
tiffs, who  were  sharebrokers,  had  sold  shares  for  one  H.  for  416Z. 
12s.  6d.  ;  but  H.,  being  in  want  of  this  money  before  the  settling 
day,  applied  to  the  plaintiffs  for  it ;  whereupon  the  plaintiffs  agreed 
to  advance  it,  provided  H.  would  procure  the  defendant's  accept- 
ance for  the  amount,  —  they,  the  plaintiffs,  promising  to  appropriate 
the  purchase-money  for  the  sliares,  when  received,  in  discharge  of 
such  acceptance  ;  and  the  defendants,  having  consented  to  this 
arrangement,  accepted  the  bill  on  the  faith  of  it,  and  the  plaintiffs 
received  the  purchase-money  in  due  time  :  it  was  held,  in  an  action 
by  the  plaintiffs  against  the  defendants  on  the  bill,  —  to  which  the 
defendants  pleaded  payment,  —  that  proof  of  these  facts  supported 
that  plea,  (i)  And  so  where  the  plaintiffs,  being  the  holders  of  the 
joint  and  several  promissory  note  of  A.  and  B.,  received  from  C.  a 
promissory  note  of  the  like  amount,  in  satisfaction  of  B.'s  liability  on 
the  former  note  ;  and  C.'s  note  was  afterwards  paid  by  D. :  it  was 
held  that  these  facts  amounted  to  a  payment  by  B.  of  such  former 
note.  (A) 

So  where,  on  each  half-year's  settlement  for  rent  between  a  land- 
lord and  his  tenant,  the  landlord's    sewers  rate,  which  had  been 

(A)  Pedder  v.  Watt,  Peake  Ad.  Ca.  41  ;  {k}  Thorne  v.  Smith,  10  C.  B.  659  ;  and 

S.  C.  2   Chit.  619.     It  will  be  remarked  see  Parker  w.  Watson,  8  Exch.  404,  409. 

that,  in  this  case,  there  was  no  remittance  [Payment  and  satisfaction  of  a  note  or  an 

or  actual  transfer  on  account  of  the  debt ;  account  may  be  made  by  the  delivery  and 

but  a  mere  direction   to   place  money  to  acceptance  of  an  account  against  a  stran- 

account  at  a  future  day.  ger.     Willardu.  Germer,  1  Sandf.  50.] 

((■)  Hills  V.  Mesnard,  10  Q.  B.  266,  271. 
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paid  by  the  tenant,  was  allowed  as  a  part  payment  of  the  rent  by 
the  tenant,  and  a  receipt  given  for  the  balance,  expressing  it  to  be 
such  ;  this  was  held  to  place  the  parties  in  the  same 
position,  as  if  the  amount  had  been  actually  paid  in 
money  to  the  landlord.  (Z) 

So  the  allowance  of  cross-demands  on  an  account 
stated  between  the  plaintiff  and  the  defendant,  and  pay- 
ment of  the  balance  by  the  latter,  if  pleaded  specially, 
is  good  as  a  plea  of  payment,  (jw) 

And,  by  agreement  between  the  parties,  payment 
may  be  made  in  goods,  as  well  as  in  money,  (n) 


Money  paid 
for  the  cred- 
itor. 


Allowance  of 
cross-de- 
mands, and 
payment  of 
balance. 


Payment  in 
goods. 


6.  If  a  creditor  have   two  distinct  debts  due  to   him  from  his 
.  .         debtor,  and  the  latter  make  a  seneral  payment  on  ac- 

Appropria-  ^  ^  . 

tion  of  pay-  count,  without  specifying,  at  the  time,  to  which  account 
he  intends  the  payment  to  be  applied  ;  it  is  optional  in 
the  creditor  to  appropriate  such  payment  to  which  account  he 
pleases,  (w^)  But  if,  at  the  time  the  debtor  makes  the  payment,  he 
declares  that  it  is  specifically  made  in  discharge,  or  in  part  liquida- 
tion of  a  particular  account ;    or  if  the  circumstances    show  that 


(0  Waller  !'.  Andrews,  3  M.  &  W.  312, 
31S  ;  Bramston  v.  Robins,  4  Bing.  11,  14. 

(m)  Per  Cur.  Callander  v.  Howard,  10 
C.  B.  290,  296  ;  and  see  Perry  v.  Attwood, 
6  E.  &  B.  691  ;  Smith  v.  Page,  15  M.  & 
W.  683  ;  Sutton  v.  Page,  3  C.  B.  204. 

(n)  See  Cannan  v.  Wood,  2  M.  &  W. 
465,  467  ;  Hooper  u.  Stephens,  4  A.  &  E. 
71 ;  Hart  v.  Nash,  2  Cr.,  M.  &  R.  337  ;  and 
see  Blair  v.  Ormond,  17  Q.  B.  423,  435  ; 
20  L.  J.  Q.  B.  444,  452  ;  [Borah  !>.  Curry, 
12  111.  66;  post,  "Tender  of  Specific 
Articles."] 

(n^)  [Seymour  v.  Marvin,  11  Barb.  80. 
The  general  rule  laid  down  by  Mr.  Justice 
Story,  witli  regard  to  the  application  of 
payments,  is,  tliat  where  a  person  owes 
money  upon  several  distinct  accounts,  he 
has  a  right  to  direct  his  payments  to  be 
applied  lo  either,  as  he  pleases ;  if  he  pays 
money  on  his  accounts  generally,  without 
appropriating  it,  tlie  creditor  may  apply  it 
as  he  pleases  ;  if  neither  the  debtor  nor 
creditor  makes  any  specific  application  of 
the   money  so   paid,  the  law  will  appro- 


priate it  according  to  the  justice  and  equity 
of  the  case.  Crenier  v.  Higginson,  1  Mason, 
338  ;  United  States  v.  Wardwell,  5  Mason, 
85.  See,  also,  Pattison  v.  Hull,  9  Cowen, 
769,  771  ;  Baker  v.  Stackpoole,  9  Cowen, 
420  ;  Chitty  v.  Naish,  2  Dowl.  Prae.  Cas. 
511;  Mitchell  r.  Call,  4  Gill  &  J.  361  ; 
Seymour  ;;.  Van  Slyck,  8  Wend.  403; 
Niagara  Bank  v.  Roosevelt,  9  Cowen,  409  ; 
Allen  i:  Kimball,  23  Pick.  473;  United 
States  V.  Eckford,  17  Peters,  251  ;  Brewer 
I/.  Knapp,  1  Pick.  332  ;  Washington  Bank 
V.  Prescott,  20  Pick.  339 ;  Blackstone 
Bank  v.  Hill,  10  Pick.  129;  Mann  v. 
Marsh,  2  Caines,  99  ;  Reynolds  v.  McFar- 
lane,  Overton,  488;  Arnold  «.  Johnson,  1 
Scam.  196;  Rosseau  v.  Bell,  14  Vt.  83; 
Selleck  v.  Sugar  Hollow  Turnp.  Co.  13 
Conn.  453.  Where  there  is  no  application, 
the  court  applies  it  to  the  case  of  the  most 
precarious  security.  Field  v.  Holland,  6 
Craneh,  8.  Or  to  the  oldest  debt  where 
there  arc  several.  Milliken  r.  Tufts,  31 
Maine,  497;  Caldwell  v.  Wcntworth,  14 
N.H.  431.1 
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such  was  his  intention,  the  creditor  is  bound  thereby,  and  he  can- 
not apply  it  to  any  other  demand,  (o) 


(o)  Waller  v.  Lacy,  1  M.  &  G.  54,  70 ; 
1  Scott  N.  R.  186,  200.  See  Jones  v. 
Gretton,  8  Exch.  773 ;  Anon.  Cro.  Eliz. 
68  ;  Goddaidt).  Cox,  Str.  1194  ;  Newmarch 
V.  Tealby,  14  East,  239,  243,  n.  (a) ;  Peters 
V.  Anderson,  5  Taunt.  596 ;  Shaw  v.  Pic- 
ton,  4  B.  &  C.  715  ;  [Reed  u.  Boardman, 
20  Pick.  441  ;  Hall  a.  Marston,  17  Mass. 
575  ;  Gilchrist  v.  Ward,  4  Mass.  692 ;  Bo- 
naffe  v.  Woodbury,  12  Pick.  463  ;  Hussey 
V.  Man.  &  Mech.  Bank,  10  Pick.  415  ;  Bos- 
ley  V.  Porter,  4  J.  J.  Marsh,  621  ;  Hall  u. 
Constant,  2  Hall,  185,  189;  McDonald  v. 
Pickett,  2  Bailey,  617,  618;  Martin  v. 
Draker,  5  Watts,  544  ;  Boutwell  v.  Mason, 
12  Vermont,  608;  Pindall  v.  Bank  of 
Marietta,  10  Leigh,  481,  484  ;  Miller  v. 
Trevilian,  2  Rob.  (Virg.)  2,  27.  The 
creditor,  if  he  receives  the  money,  is  bound 
by  the  application  of  it  directed  by  the 
debtor,  although  he,  at  the  time,  and  con- 
stantly afterwards,  refuse  to  make  the  ap- 
plication directed.  Reed  v.  Boardman, 
ubi  supra.  This  direction  of  the  debtor 
may  be  proved  by  circumstances,  such  as 
his  denial  of  one  of  two  debts  claimed  at 
the  time  of  payment  of  money  and  admis- 
sion of  the  other  ;  so  also  the  fact  that  the 
amount  paid  agreed  with  one  of  the  de- 
mands and  not  with  the  other,  would  be 
an  important  circumstance.  Taylor  v. 
Sandiford,  7  Wheat.  14,  20;  Mitchell  v. 
Dall,  2  H.  &  Gill,  160,  173  ;  Roberts  v. 
Garnie,  3  Caines,  14;  Western  Branch 
Bank  u.  Morehead,  5  Serg.  &  R.  542; 
Scott  V.  Fisher,  4  Monroe,  387 ;  Stone  u. 
Seymour,  15  Wend.  19.  As  to  the  mode 
in  which  the  application  made  by  the 
creditor  may  be  fixed  and  proved,  sec  Star- 
rett  u.  Barber,  20  Maine,  457  ;  Allen  v. 
Kimball,  23  Pick.  473  ;  Lindsey  u.  Stevens, 
5  Dana,  104.  Upon  the  question  of  the 
time  within  which  the  creditor  must  make 
the  application,  there  is  some  confusion 
among  the  authorities.  But  the  weight  of 
authority  seems  to  allow  the  creditor  to 
make  the  application  at  any  time,  as  be- 
tween himself  and  the  debtor,  but  if  the 


'  rights  of  third  parties  are  concerned  and 
affected  by  the  time  of  application,  the 
creditor  should  make  it  in  a  reasonable 
time.  Mayor  &c.  of  Alexandria  v.  Patten, 
4  Cranch,  317  ;  Pattison  v.  Hull,  9  Cowen, 
747 ;  Bosanquet  i/.  Wray,  6  Taunt.  597  ; 
Frazer  v.  Bunn,  8  C.  &  P.  704.  See  Phil- 
pott  V.  Jones,  2  Ad.  &  El.  41 ;  Mills  v. 
Fowkes,  5  Bing.  N.  C.  455  ;  Williams  </. 
Griffiths,  5  M.  &  W.  300  ;  Brady  v.  Hill, 
1  Missou.  315;  Hilton  v.  Burley,  2  N.  H. 
193  ;  Heilbron  v.  Bissell,  1  Bailey  Eq. 
430;  Starrett  v.  Barber,  20  Maine,  457. 
If  the  application  is  once  made  by  the 
creditor  he  cannot  change  it.  Hill  v.  Suth- 
erland, 1  Wash.  128;  White  u.  Trum- 
bull, 3  Green,  314 ;  Hilton  v.  Burley,  2  N. 
H.  123  ;  Seymour  v.  Marvin,  11  Barb.  80. 
Whether  application  can  be  made  by  cred- 
itor after  suit  brought  respecting  it,  see 
Wilkinson  v.  Sterne,  9  Mod.  427  ;  Bosan- 
quet V.  Wraj-,  6  Taunt.  597 ;  Mills  v. 
Fowkes,  5  Bing.  N.  C.  455 ;  Williams  v. 
Griffith,  5  M.  &  W.  300;  Alexandria  v. 
Patten,  4  Cranch,  317  ;  Brady  v.  Hill,  1 
Missou.  315;  Heilbron  v.  Bissell,  1  Bailey 
Eq.  430.  Whether  such  application  can  be 
made  after  controversy  arisen,  see  United 
States  V.  Kirkpatrick,  9  Wheat.  737  ; 
Wiggin  V.  Doolittle,  12  Vt.  249  ;  Fairchild 
V.  Holly,  10  Conn.  184.  In  Milliken  ,,. 
Tufts,  31  Maine,  497,  it  was  held,  that  a 
creditor  cannot  appropriate  a  payment 
after  a,  controversy  has  arisen  thereon 
between  himself  and  the  debtor.  See  Cald- 
well u.  Wentworth,  14  N.  H.  431.  For  a 
statement  of  rules,  by  which  courts  will  be 
governed  when  the  application  of  payments 
devolves  on  them,  see  Emery  v.  Tichout, 
13  Vt.  15,  17  ;  Stamford  Bank  y.  Benedict, 
15  Conn.  438;  Portland  Bank  u.  Brown, 
22  Maine,  295 ;  Smith  «.  Lloyd,  1 1  Leigh, 
517  ;  Heilbron  v.  Bissell,  1  Bailey  Eq. 
435  ;  Bosanquet  v.  Wray,  6  Taunt.  597. 
How  far  the  court  is  to  look  to  the  interest 
of  the  creditor  in  making  the  application, 
see  Field  v.  Holland,  6  Cranch,  8  ;  Ham- 
mer v.    Rochester,  2   J.   J.  Marsh.  414; 
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And  the  doctrine  —  as  to  the  right  of  a  creditor  to  appropriate 
general  payments  —  holds,  although  one  of  the  debts  be  due  on  a 
bond  or  other  specialty,  and  the  other  be  due  on  simple  con- 
tract, (p)  So,  where  the  defendant  owed  money  to  the  plaintiff, 
in  respect  of  a  debt  contracted  by  his,  the  defendant's  wife,  dum 
sola,  and  also  in  respect  of  a  debt  incurred  by  him  on  his  own  ac- 
count, and  he  paid  money  generally  on  account ;  it  was  held  that 
the  plaintiff  might  apply  the  payment  to  either  demand.(5)  And 
so,  in  the  absence  of  any  appropriation  by  the  debtor  at  the  time  of 
making  a  payment,  the  creditor  may  apply  it  in  satisfaction  of  a 
debt  which  is  barred  by  the  statute  of  limitations.  (/•) 

This  rule,  however,  applies  only  to  the  case  of  payments  prop- 
When  al-  ^'"'y  ^°  called.  And  therefore,  if  the  money  was  received 
lowed.  ijy  ^])g  plaintiff  without  the  knowledge  of  the  defend- 

ant, so  that  he  never  had  the  power  of  exercising  the  option  which 
the  law  allows  him  ;  the  right  of  the  plaintiff',  which  would  accrue 
upon  the  defendant's  failure  to  appropriate,  does  not  arise,  (.s) 

But  it  is  not  essential  that  there  should  have  been  an  express  dec- 
laration by  the  debtor  at  the  time  of  the  payment,  as 
Express  dec-  -^  i    j  ' 

larationby       to  the  account  to  which  he  intended  such  payment  to 

the  debtor  i-     i     x  in       n       i      •  ■  i  i       •  i 

notneces-  be  applied.  (s^_)  ouch  mtention  may  be  proved  either 
^*'^'  by  the  previous  or  by  the  subsequent  declarations  of  the 

debtor,  (t)  And  even  in  the  absence  of  any  declaration  on  the 
subject,  it   may  be    collected  from    other  circumstances,  that   the 

Blanton  v.  Kice,  5  Monvoe,  253  ;  Planters'  (s)  Per  Tindal  C.  J.  Waller  v.  Lacy,  1 

Bank  v.  Stockman,  1  Freeman  Ch.  (Miss.)  M.  &  G.  54,  70  ;  1   Scott  N.  E.  186,  200. 

502  ;  Briggs  v.  Williams,  2  Vt.  283  ;  Capen  [See  Blackstone  Bank   <..   Hill,  10  Pick. 

u.  Alden,  5  Met.  268 ;  Jones  v.  Kilgore,  2  129  ;  Commercial  Bank  v.  Cunningham, 

Rich.  Eq.  (S.  C.)  64.]     TheFrench  law  is  24  Pick.  270  ;  Merrimack  County  Bank  v. 

to  the  same  effect  as  ours,  as  to  the  right  Brown,  12  N.  H.  320.     But  see  Portland 

of  the  debtor  at  the  time  he  pays,  to  direct  Bankt;.  Brown,  22  Maine,  295.] 

to  what  account  the  money  shall  be  ap-  (s^)  [Mitchell  v.  Ball,  4  Gill  &  J.  361  ; 

plied ;   except   that  when   a   payment   is  Taylor  v.  Sandiford,  7  Wheat.  20 ;  Stone 

made   on   account   of  a  debt  bearing  in-  u.  Seymour,  15  Wend.  31.] 

terest,  the  money  must   be  placed  to  the  (()  Waters  v.  Tomkins,  2  Cr.,  M.  &  R. 

account  of  interest  then  due,  and  not  to  723.    [See  Bayley  l:  Wynkoop,  5  Oilman, 

the  account  of  principal,  they  being  dis-  449.     The  account  book  of  a  creditor,  to- 

tinct;  Code   Civil,  bk.  3,  tit.  3,  art.  1253,  gether  with  evidence  that  the  entries  were 

1254.     See  1  Pothier,  by  Evans,  368  ;  and  made  at  the  time  they  bear  date,  are  com- 

per  Sir  W.  Grant,  Clayton's  case,  1  Mcr.  petent  evidence  in  his  favor   to  show  to 

605.  which  of  two  accounts  he  applied  a  general 

(p)  See  cases  cited,  supra,  n.  (o).  payment.     Van  Rensselaer  v.  Roberts,  5 

Ig)  Goddard  v.  Cox,  Str.  U94.  Denio,  470.] 

(r)  Mills  V.  Fowkes,  7  Scott,  444. 
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debtor  intended,  at  the  time  of  the  payment,  to  appropriate  it  to  a 
specific  account.  Where,  therefore,  A.  —  who  had  large  demands 
against  B.  upon  bill  transactions  with  himself,  and  also  as  agent  for 
several  persons  to  whom  B.  had  granted  annuities  secured  by  C. — 
caused  an  attorney  to  make  application  to  B.  and  C.  on  behalf  of 
these  annuitants ;  and  B.,  in  consequence  of  that  application  and 
the  remonstrances  of  C,  paid  certain  sums  of  money  to  A.,  with- 
out making  any  specific  appropriation  of  them  at  the  time  of  pay- 
ment; it  was  held,  that  A.  must  be  considered  as  having  received 
them  on  account  of  the  annuitants  ;  and  that  the  latter  were  enti- 
tled to  have  those  moneys  divided  amongst  them,  in  proportion  to 
the  amount  of  their  respective  demands,  (u) 

Nor  will  an  entry  in  the  books  of  the  creditor,  apply- 
ing a  payment  to  a   particular  demand,  preclude    him   concluded  by 
from  afterwards  applying  it  to  another  demand,  unless   books 'not'' 
such  entry  has    been  communicated  to  the   party  pay-   communi- 
ing.  (a;) 

There  are  cases,  however,  in  which,  although  a  payment  be  gen- 
eral, the   creditor  is  not  allowed  to  apply  it  to  which    Cases  where 
account  he  pleases.  ^'■f '*°''  <^^°- 

r  not  appro- 

Thus,  where  one  account  is  with  the  debtor  as  ex-   priate  a  gen- 
eral pay- 
ecutor,  and    the  other    in  his  own  right,  the  law  will   meut. 

apply  the  payment  to  the  money  due  from  himself  individually, 
and  will  not  allow  the  creditor  to  appropriate  it  to  the  other  de- 
mand. («/) 

So,  it  has  been  decided,  that  a  general  payment  must  be  applied 
to  a  prior  legal  debt,  and  not  to  a  subsequent  equitable  demand,  as, 
for  instance,  to  a  claim  by  a  partner  against  his  copartner.  (2) 

(u)  Shaw  V.  Picton,  4  B.  &  C.  715.  not  apply  the  money  paid  to  this  account. 

(x)  Simpson  v.  Ingham,  2  B.  &  C.  65  ;  Per  Woodworth  J.  delivering  the  opinion 

[Seymour  v.  Marvin,  11  Barb.  SO ;  Dorsey  of  the  court  in  Niagara  Bank  u.  Eoose- 

V.  Wagman,  6  Gill,  59.]  velt,  9  Cowen,  409.     See  Merrimack  Co. 

{y)  Goddard  c.  Cox,  Str.  1194  ;  [Saw-  Bank  v.  Brown,  12  N.   H.  321  ;  Portland 

yer  v.  Tappan,  14  N.  H.  352.]  Bank  ;;.  Brown,  22  Maine,  295  ;  Newman 

(z)  Goddard  u.  Hodges,  1    C.  &  M.  33.  v.  Meek,  1  Sm.  &  M.  Ch.  (Miss.)  331,  337. 

But  in  Bosanquet  v.  Wray,  6  Taunt.  597,  A  general  payment  is  referred  to  a  debt 

where  the  equitable  demand  accrued  before  due,   rather   than   to  one  not  due.     Mc- 

the  legal  debt,  it  was  held  that  the  general  Dowell  v.  Blackstone  Canal  Co.  5  Mason, 

payment  might  be  placed  to  the  account  11;  Baker  u.  Stackpoole,  9  Cowen,  420 ; 

of  the  equitable   claim  ;  sed  qu.     [If  one  Stone  v.  Seymour,  15  Wend.  19,  24  ;  Law 

of  the  debtor's  liabilities  be  contingent,  as  v.  Sutherland,  5  Grattan,  357  ;  Hunter  v. 

if  his  creditor  be  his  indorser  or  security,  Osterhoudt,  11  Barb.  33 ;  Caldwell  w.Went- 

not  having  paid  the  money,  the  latter  can-  worth,  14  N.  H.  431 ;  Seymour  v.  Sexton, 
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So,  it  was  held,  that  if  there  were  a  debt  which  was  contracted 
whilst  the  debtor  was  a  trader  within  the  bankrupt  laws,  and  another 
which  was  contracted  afterwards,  and  the  debtor  made  a  general 
payment ;  the  law  would  apply  such  payment  to  the  former  demand, 
so  as  to  prevent  the  creditor  from  obtaining  a  fiat  in  bankruptcy,  (a) 

So,  the  doctrine  which  we  are  now  considering  has  never  been 
held  to  authorize  a  creditor  who  receives  money  on  account,  to  ap- 
ply it  towards  the  satisfaction  of  what  does  not,  nor  ever  did,  con- 
stitute any  legal  or  equitable  demand  against  the  party  making  the 
payment.  (6)  Thus,  where  the  plaintiff  had  two  demands  against 
a  corporation  for  work  done  ;  but  one  of  those  was  held  not  to  be 
valid,  because  the  work  had  been  done  under  a  contract  entered 
into  by  the  corporation  not  under  their  common  seal ;  the  court  of 
exchequer  decided,  that  a  payment  which  had  been  made  by  the 
corporation,  generally,  on  account,  could  not  be  applied  by  the 
plaintiff  in  liquidation  of  that  demand,  (c)  But  in  a  similar  case, 
where  an  attorney  had  a  claim  against  a  corporation  in  respect  of 
several  bills  of  costs,  two  of  which  were  for  business  done  for  the 
corporation  on  a  retainer  not  under  their  common  seal  ;  the  court 


10  Watts,  255.  A  payment  may,  how- 
ever, by  express  agreement  of  parties,  be 
appropriated  to  a  debt  not  due.  Shaw  v. 
Pratt,  22  Picli.  305.     In  Pattison  v.  Hull, 

9  Cowen,  747,  it  was  held  that  if  the  debts 
be  a  mortgage  and  an  account,  and  no  ap- 
plication is  made  by  either  debtor  or  cred- 
itor of  money  paid  generally,  the  law  will 
apply  the  payment  to  the  mortgage  rather 
than  to  the  account ;  because  relief  from 
the  former  will  be  most  beneficial  to  the 
debtor.  See  Field  u.  Holland,  6  Cranch, 
8  ;  Briggs  v.  Williams,  2  Vt.  286  ;  Wood- 
bury J.  in  Hilton  v.  Purley,  2  N.  H.  196  ; 
Jones  V.  Kilgore,  2  Rich.  Eq.  (S.  C.)  66  ; 
Hammer  v.  Rochester,  2  J.  J.  Marsh.  144 ; 
Blanton  v.  Rice,  5  Monroe,  253  ;  Smith  v. 
Lloyd,  11  Leigh,  517;  McTavish  v.  Car- 
roll, 1  Md.  Ch.  160  ;  Dows  v.  Morewood, 

10  Barb.  183.  Payments  will  be  applied 
to  those  demands  bearing  interest  in  pref- 
erence to  those  not  bearing  interest.  Mc- 
Tavish V.  Carroll,  1  Md.  Ch.  160  ;  Bussey 
V.  Gant,  10  Humph.  238.  If  a  debtor 
makes  payment  generally  on  a  note,  it 
applies  first  to  extinguish  the  interest,  and 


the  balance  may  be  sued  for  as  principal. 
People  V.  Co.  of  New  York,  5  Cowen,  331  ; 
Story  V.  Livingston,  13  Peters,  360;  Dean 
V.  Williams,  17  Mass.  417;  Spires  v. 
Hamot,  8  Watts  &  S.  17  ;  Jones  v.  Ward, 
10  Yerger,  161  ;  Hart  n.  Dorman,  2  Flor- 
ida, 445.  If  there  be  two  demands,  and 
the  debtor  pays  without  appropriation  an 
amount  exceeding  one  of  the  demands, 
and  exactly  equal  to  what  remains  due  on 
the  other,  it  will  be  considered  as  having 
been  paid  in  discharge  of  that  other. 
Roberts  u.  Garnie,  3  Caines,  14.  See 
Caldwell  u.  Wentworth,  14  N.  H.  431.] 

(a)  Meggott  V.  Mills,  1  Ld.  Raym.  286  ; 
Dawe  V.  Holdsworth,  Peake,  64  ;  Peters 
f .  Anderson,  5  Taunt.  602 ;  Plomer  v. 
Long,  1  Stark.  155,  note;  Ex  parte 
Hunter,  6  Ves.  jun.  94. 

(6)  Per  Cur.  Lamprell  u.  Guardians  of 
Billericny  Union,  3  Exch.  283,  307;  18  L. 
J.  Exch.  282,  287. 

(c)  Lamprell  !>.  Guardians  of  BlUericay 
Union,  3  Exch.  283,  307;  18  L.  J.  Exch. 
282,  287. 


PAYMENT.  1115 

of  common  pleas  held,  that  the  attorney  had  a  right  to  appropriate 
a  general  payment  in  liquidation  of  these  two  bills  ;  because  his 
claim  thereon  was  a  just  and  equitable  claim,  although,  from  the 
absence  of  a  contract  under  seal,  it  could  not  be  made  the  subject 
of  an  action  at  law.  (d) 

And  so,  if  a  person  have  two  demands  upon  another,  one  arising 
out  of  a  lawful  contract,  the  other  out  of  a  contract  forbidden  hy 
law,  and  the  debtor  make  a  payment  which  is  not  specifically  ap- 
propriated at  the  time,  the  law  will  apply  it  to  the  legal  demand,  (e) 
But  this  rule  does  not  apply  to  cases  in  which  the  law,  although  it 
may  prevent  the  party  from  suing  on  the  contract,  yet  does  not  in- 
validate the  contract  itself.  (/) 

So  if  one  partner  in  a  firm  owe  a  private  debt  to  A.,  who  is  also 
a  creditor  of  the  firm,  and  he  pay  money  of  the  firm  generally  on 
account :  such  payment  is  to  be  appropriated  to  the  discharge  of  the 
partnership  debt.  Qg~) 

It  has  been  held,  at  nisi  prius,  (K)  that,  under  a  plea  of  payment 
to  an  action  on  a  bond  against  the  surety  of  the  obligor,  a  payment 
by  the  obligor  to  the  obligee,  to  whom  the  obligor  was  otherwise 
indebted,  cannot  be  applied  in  favor  of  the  surety,  unless  there  be 
circumstances  to  show  that  such  payment  was  intended  to  be  made 
in  discharge  of  the  bond,  (i)  But  where  security  had  been  given 
by  a  surety,  for  goods  to  be  supplied  to  his  principal,  and  not  in 
respect  to  a  previously  existing  debt ;  and  goods  were  accordingly 
supplied,  and  payments  from  time  to  time  made  by  the  principal,  in 
respect  of  some  of  which  discount  was  allowed  for  prompt  payment ; 
it  was  inferred,  in  favor  of  the  surety,  that  these  payments  were  in- 
tended to  be  in  liquidation  of  the  latter  account.  Qc) 

A  person  who  kept  cash  with  a  banker,  deposited  with  him  the 

(d)  Arnold  V.  Mayor  of  Poole,  4  M.  &  creditor  might  apply  a  general  payment 
G.  860,  897.  to  such  demand,  instead  of  to  the  other. 

(e)  Wright    t.  Laing,  3  B.  &  C.  165.     [Rohan  k.  Hanson,  11  Cush.  44.] 

[See  Caldwell  u.  Wentworth,   14  N.  H.         (g)  Thompson  u.  Brown,  Moo.  &  M.  40. 

431;    Bancrofts.   Dumas,   21    Vt.    456;  [See  Van  Rensselaer  u.  Roberts,  5  Denio, 

Rohan  «.  Hanson,  11  Cush.  44.]  470;  Fairchild  v.  Holly,  10  Conn.  175; 

(/)  Mills  V.  Fowkes,  7  Scott,  444.  And  Johnson  v.  Boone,  2  Harring.  172.] 
see    Philpot   v.    Jones,  2  A.   &  E.  41*;        (A)  Ploraer  ».  Long,  1  Stark.  153;  and 

and  Cruikshanks  v.  Rose,  1  Moo.  &  Rob.  see  Martin  v.  Brecknell,  2  M.  &  S.  39 ; 

100,  in  which  it  was  held,  that  although  "Williams  v.  Rawlinson,  3  Bing.  71,  76. 
one  of   two  demands    was   for  spirituous         (i)  See  Williams  v.  Rawlinson,  3  Bing. 

liquors  supplied  in  small  quantities,  con-  71,  76. 
trary  to  24  Geo.  2,  c.  40,  s.  12,  yet  the        (k)  Marryatts  v.  White,  2  Stark.  101. 
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note  of  a  third  person  for  a  sum  of  money,  telling  liim  at  the  same 
time  that  it  was  a  note  made  for  his  accommodation  ;  and  he  after- 
wards paid  a  sum  of  money  into  the  bank,  without  making  any 
specific  appropriation  of  it ;  and  Lord  Kenyon  held,  that  this  money 
must  be  placed,  as  far  as  it  would  go,  towards  the  discharge  of  the 
then  existing  debt ;  and  that  the  banker  could  not  hold  the  maker 
of,  the  note  responsible  for  more  than  the  balance  remaining  due 
at  the  time  of  such  payment,  although  he  afterwards  trusted  his 
debtor  with  a  further  sum  of  money.  (Z) 

If  a  creditor  receive  dividends  upon  a  debt  which  is  partly  se- 
cured by  the  guaranty  of  a  third  person,  the  dividends  must  not 
be  appropriated  to  the  excess  of  the  debt  above  the  sum  guar- 
antied, but  must  be  applied  ratably  to  the  whole  debt,  (to) 

And  accordingly,  where  the  defendant  guarantied  the  plaintiff's, 
against  debts  to  be  contracted  by  L.  M.  to  the  extent  of  400Z.,  and 
L.  M.  became  indebted  to  the  plaintiffs  to  the  amount  of  625Z. : 
upon  which,  by  a  composition  with  his  creditors,  he  paid  them  8«. 
7d.  in  the  pound,  thereby  leaving  356?.  due  to  the  plaintiffs,  out  of 
their  wliole  claim  :  it  was  held,  that  the  defendant  was  entitled  to 
deduct  from  that  sum  171L  13s.  Ad.,  being  the  amount  of  the  divi- 
dend of  8s.  Id.  in  the  pound  upon  400Z.  (m) 

And,  primd  facie,  the  doctrine  as  to  the  appropriation  of  pay- 
Rule  where  ments  does  not  apply  where  there  are  not  distinct  ac- 
totincTac'-"'  counts  ;  or  where  separate  accounts  are  treated  as  one 
counts.  entire  account  by  all  parties.     In  such  cases,  therefore, 

payments  made  generally,  are  presumed  to  have  been  made  in  dis- 
charge of  the  earlier  items  of  the  account,  (o) 

(I)  Hommersley  f.  Knowles,  2  Esp.  66.  wood,  10  Barb.  183;  United  States  v. 
[Where  the  maker  of  a  note  paid  to  the  Bradbury,  Davies's  Eep.  146;  United 
promisee  sums  of  money  on  account  of  the  States  v.  Kirkpatrick,  9  "Wheat.  720  ;  Post- 
note,  and  took  his  negotiable  notes  there-  master  General  o.  Furber,  4  Mason,  336  ; 
for  ;  it  was  held  that  the  money  so  paid  Baker  v.  Stackpoole,  9  Cowen,  435 ;  Pem- 
was  in  payment  of  the  note,  and  might  be  berton  u.  Oakes,  4  Euss.  154;  Smith  v. 
given  in  evidence  as  such.  Sargent  v.  Wigley,  3  M.  &  Scott,  174;  Gass  v.  Stin- 
Southgato,  5  Pick.  312.]  son,  3   Sumner,  98  ;  McKenzie  v.  Kevins, 

(m)    Raikcs  v.  Todd,   8  A.  &  E.  845,  22  Maine,  138  ;  Miller  w.  Miller,  23  lb.  24  ; 

855.  Fairchild  y.  Holly,  10   Conn.  176  ;  Smith 

(n)  Bardwell  v.  Lydall,  7  Bing.  489.  v.  Lloyd,  11  Leigh,  518.      The  rule  stated 

(o)    Clayton's   ease,    1    Mer.    572,  608 ;  in  the  text  is  applicable  where  such  pay- 

per  Cur.  Wilson  v.  Hurst,  4  B.  &  Ad.  760,  ments  are   made  by  one  oi  full  age,  upon 

767  ;  Bodenham  o.  Purchas,  2  B.  &  Aid.  an  account  commencing  before  and  termi- 

45,47;  Stoveld  i).  Eade,  4  Bing.  154,  158  ;  nating  o/fer  the  debtor's  majority.     Thur- 

Field  V.  Carr,  5  Bing.  13  ;  [Dows  i>.  More-  low  v.  Gilmore,  40  Maine,  378.     There  are, 
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This  rule  is  well  illustrated  by  the  following  case :  A  bond 
was  given  to  the  several  persons  constituting  the  firm  of  a  banking 
house,  conditioned  for  the  repayment  of  the  balance  of  an  account, 
and  of  such  further  sums  as  the  bankers  might  advance  to  the 
obligor.  One  of  the  partners  died,  and  a  new  partner  was  taken 
into  the  firm  ;  and  at  that  time  a  considerable  balance  was  due 
from  the  obligor  to  the  firm.  Advances  were  afterwards  made  by 
the  bankers,  and  payments  on  account  were  made  to  them  by  the 
obligor,  who  was  credited  by  the  new  firm  with  the  several  pay- 
ments, and  charged  with  the  original  debt  and  subsequent  advances, 
as  constituting  items  in  one  entire  account.  After  the  balance 
due  at  the  time  of  the  partner's  death  had  been  considerably 
reduced,  that  reduced  balance  was,  by  order  of  the  obligor,  trans- 
ferred by  the  bankers  to  the  aceo'unt  of  another  customer,  who, 
with  his  assent,  was  charged  with  the  then  debt  of  the  obligor ; 
and  the  person  so  charged  having  become  insolvent,  the  surviving 
partners  of  the  original  firm  brought  their  action  upon  the  bond. 
But  it  was  held  that,  as  they  had  not  originally  treated  it  as  a  dis- 
tinct account,  but  had  blended  it  in  the  general  account  with  other 
transactions,  they  were  not  at  liberty  so  to  treat  it  at  a  subsequent 
period ;  and  that,  having  received  in  difi"erent  payments,  a  sum 
more  than  sufficient  to  discharge  the  debt  due  upon  the  bond  at  the 

however,   many   exceptions   to   the   rule,  such  agent  was  the  guarantor.     Mitchell 

referable  to  the  peculiar  circumstances  or  u.  Dall,  4  Gill  &  J.  361.     If  several  notes 

the  equities  of  each  case.     See  Logan  v.  are  joined  in  one  suit,  and  the  execution 

Mason,  6  Watts  &  S.  9  ;   Capen  v.  Alden,  recovered  in  such  suit  is  satisfied  only  in 

5  Met.  272;  Upham  v.  Lafavour,  11  Met.  part,  a  surety  on  some  of  the  notes  may 

174.     If  an  agent,   having  blended  a,  de-  insist  on  a  proportional  application  of  the 

mand  due  to  his  principal  with  one  due  to  money.     Blackstone  Bank  v.  Hill,  10  Pick, 

himself,  receives  a  general  remittance  from  129.     See  further,  on  the  subject  of  appro- 

the  debtor,  it  shall  be  applied  towards  the  .  priation  of  payments.  Postmaster  General 

discharge   of    both   debts    in   proportion,  v.  Furber,  4  Mason,  336  ;  Seymour  v.  Van 

Barrett  v.  Winslow,  2  Pick.  123;   Cole  k.  Slyck,  8  Wend.  403;  Webb  v.  Dickinson, 

Trull,  9  Pick.  325 ;  Scott  v.  Ray,  18  Pick.  11  Wend.  63  ;  Bank  of  N.  Am.  v.  Mere- 

361.     See  also  Pothier,  par  Dupin,  torn,  dith,  2  Wash.  C.  C.  47  ;  Mason  v.  Marsh, 

1,  pt.  3,  c.  1,  art.  7,  reg.  4;  1  Evans's  Po-  2  Caines,  99;   Bacon  v.  Brown,  1  Bibb, 

thier,  374  ;  Perris  v.  Roberts,  1  Vern.  34  ;  334 ;  Smith  v.   Screven,  1  McCovd,  368  ; 

S.  C.  2  Ch.  Ca.  84.     The  mere  fact,  that  Gwinn  v.  Whitaker,  1  Harr.  &  J.  754;  Hil- 

a  payment  was  made  to  a  creditor  having  ton  v.  Burleigh,  3  N.   H.   196  ;  1   Evans's 

demands  upon  the  same  debtor,  with  the  Pothier,  268  et  seq. ;  Cole  v.  Trull,  9  Pick, 

debtor's  money,  through  one  who  was  the  325 ;  Postmaster  v.  Norvell,  Gilpin,  125  ; 

security  of  the  debtor,  for  one  of  the  debts,  Dedham  Bank  v.  Chickering,  4  Pick.  314  ; 

is  not  a  circumstance  from  which  an  infer-  9  Cowen,  773,  777  ;  Fairchild  v.  Holly,  10 

ence  can  arise,  that  the  debtor  intended  it  Conn.   175;  2  Dowl.   Prac.   Cas.  477;  2 

should  be  applied  to  the  debt  of  which  Deac.  &  Chib.  534  ;  1  Al.  &  Nap.  196.] 
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time  of  the  death  of  the  deceased  partner,  the  bond  was  to  be  con- 
sidered as  paid,  (p) 

But  a  particular  mode  of  dealing,  and  more  especially  any  stipula- 
tion between  the  parties,  may  entirely  vary  this  rule.  And  accord- 
ingly, if  it  should  appear  that  a  bond  was  given  to  secure  the  plain- 
tiffs against  advances  which  they  might  from  time  to  time  make  to 
the  defendant,  the  rule  would  not  apply  ;  because  that  would  show 
that  the  amount  of  the  bond  was  not  to  be  brought  into  account, 
like  any  other  item,  (g-) 

So,  where  one  of  several  partners  dies,  and  the  partnership  is  in 
debt,  and  the  surviving  partners  continue  their  dealings  with  a 
particular  creditor,  who  joins  the  transactions  witli  the  old  and  new 
firms  in  one  entire  account,  the  rule  appears  to  be,  that  the  pay- 
ments made  from  time  to  time  "by  the  surviving  partners  must  be 
applied  to  the  old  debt ;  because  it  is  to  be  presumed,  that  all  the 
parties  have  consented  that  it  should  be  considered  as  one  entire 
account,  (/•)  and  that  the  death  of  one  of  the  partners  has  produced 
no  alteration,  (s) 

7.  A  receipt  or  other  acknowledgment,  not  under  seal,  (0  is  not 
„  .  ,  conclusive,  but  only  primd  facie  evidence,  that  the 
money  not       money  therein  mentioned  has  been  paid.    And  the  effect 

conclusive,  r-  i  •  i  i  n     i  c     i  • 

if  not  under     ot  such  receipt  may  be  destroyed,  by  proor  that  it  was 
obtained  by  fraud,  or  under  a  mistake  of  facts  ;  (u)  or 

(p)  Bodenham  v.  Purchas,  2  B.  &  Aid.  (u)  Farrar  v.  Hutchinson,  9  A.  &  E.  641 ; 
39  ;  Williams  v.  Kawlinson,  3  Bing.  71.  Stratton  v.  Rastall,  2  T.  K.  366  ;  Fortesc. 
[See  CollyerPartn.§§  633-635.]  Holroyd  157;  Alner  v.  George,  1  Camp,  393,  394, 
J.  in  Bodenham  v.  Purchas,  seemed  to  be  note;  Lampon  v.  Cork,  5  B,  &  Aid.  611 ; 
of  opinion,  that  the  transferor  the  balance  Skaife  v,  Jackson,  3  B.  &  C.  421.  [If  a  re- 
due  from  the  obligor  to  the  account  of  the  ceipt  in  discharge  of  a  right  has  been  ex- 
other  customer,  with  his  assent,  operated  ecuted  voluntarily  ahd  with  a,  proper  un- 
in  point  of  law  as  a  payment.  derstanding,  and  there  is  no  proof  of  fraud, 

{q)  Per  Cur.  Henniker  v.  Wigg,  4  Q.  B.  mistake,  or  ignorance  of  the  rights  of  the 

792,  794.  party  executing  it,  the  presumption  in  fa- 

(r)   See  Moor  v.  Hill,   Peake  Add.  Ca.  vor  of  its  validity  must  prevail.      Cald- 

10.  well  V.  Gilles,  2  Porter,  526.     According 

(s)  Simson  v.  Ingham,  2  B.  &   C.  72.  to  the  decisions  in  Connecticut,  a  receipt  in 

Retiring  partner  when  not  discharged  by  full  is  a  discharge,  unless  it  is   executed 

the  creditor  taking  the  bill  of  the  remain-  unSer  circumstances  of  mistake,  accident, 

ing  partners  ;  David  v.  Ellice,   5  B.  &  C.  or  surprise,  or  is  founded  in  fraud.     Bon- 

196;  and  see  Kirvvan   u.   Kirwan,  2  C.  &  nell  v.  Chamberlin,  26  Conn.  487  ;   Fuller 

M.  617;  Thompson   v.  Percival,  5  B.  &  v.    Crittenden,  9   Conn.   401;    Tucker  v. 

Ad.  925.  Baldwin,  13  Conn.  136  ;  Hurd  v.  Black- 

(()  Gilb.  Ev.  142.  man,  19  Conn.  177.] 
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that  it  formed  part  of  a  transaction  which  was  merely  colorable, 
no  money  having,  in  fact,  been  paid,  (a;) 

So  a  receipt  may  be  explained  by  parol  evidence,  (y) 


{x)  Bowes  V.  Foster,  2  H.  &  N.  779. 

(y)  Graves  k. 'Key,  3  B.  &  Ad.  313; 
[Bell  V.  Bell,  12  Penn.  St.  235;  Kirkpat- 
rickV  Smith,  10  Humph.  188  ;  Gibson  v. 
Hanna,  12  Missou.  162  ;  Bartlett  v.  Mayo, 
33  Maine,  518;  White  v.  Parker,  8  Barb. 
48;  Houston  t'.  ,Shindler,  U  Barb.  36; 
Stackpole  v.  Arnold,  11  Mass.  27,  32; 
Peddicord  v.  Hill,  4  Monroe,  373 ;  Harden 
V.  Gordon,  2  Mason,  561  ;  Trisler  v.  Wil- 
liamson, 4  Harr.  &  M'Hen.  219  ;  Burnap 
V.  Patridge,  3  Vt.  144;  Putnam  v.  Lewis, 
8  John.  389  ;  Johnson  u.  Weed,  9  John. 
310;  Slaughter  v.  Hamm,  2  Ham.  271, 
275  ;  Caldwells  v.  Harlan,  3  Moni-oe,  349, 
350 ;  Davis  v.  Hall,  4  Monroe,  27  ;  Wil- 
liams V.  Cummings,  6  Monroe,  157;  Spar- 
hawk  u.  Buell,  9  Vt.  41 ;  Monell  o.  Law- 
rence, 12  John.  521 ;  Brooks  c;.  White,  2 
Met.  283  ;  Weed  v.  Snow,  3  McLean,  265. 
But  the  natural  presumption  is  in  favor  of 
a  receipt,  and  that  presumption  will  pre- 
vail, tiU  it  is  displaced  by  direct  proof 
or  strong  circumstances.  And  in  case  of 
doubtful  claims,  when  a  compromise  takes 
place  and  receipts  are  given  as  final  dis- 
charges between  the  parties,  upon  delib- 
erate consideration  and  good  faith,  there 
is  the  greatest  reason  to  uphold  them. 
But  when  there  has  been  no  such  com- 
promise ;  when  there  has  been  an  entire 
mistake  of  right,  or  unobserved  compre- 
hensiveness in  the  language,  reaching  be- 
yond the  matters  under  settlement,  there 
would  be  gross  injustice,  in  refusing  the 
injured  party  an  equitable  relief.  Per 
Tenney  J.  in  Cunningham  v.  Batchelder, 
32  Maine,  318;  Harnden  o.  Gordon,  2 
Mason,  541.  The  purpose  for  which  a 
receipt  was  given  may  be  shown  by  extrin- 
sic evidence;  and  that  purpose  being  as- 
certained, it  cannot  be  used  for  a  different 
purpose.  Bishop  v.  Perkins,  19  Conn. 
300  ;  Walrath  u.  Norton,  5  Gilman,  437  ; 
Smith  V.  Ballou,  1  R.  I.  496.  And  this  is 
true,  although  the  purpose  shown  by  the 
parol  evidence  is  not  in  accordance  with 
the  obvious  import  of  the  provisions  of  the 


written  receipt.  The  statement  of  a  party 
to  a  receipt  of  what  was  the  "  true  intent 
and  meaning  of  the  receipt,"  as  under- 
stood by  him  "  at  the  time  "  of  executing 
it,  is,  in  explanation  of  it,  competent  evi- 
dence, as  tending  to  show  the  real  inten- 
tion and  purpose  of  the  parties  in  the 
transaction.  Furbush  u.  Goodwin,  25  N. 
H.  425  ;  Woodman  v.  Eastman,  10  N.  H. 
357.  Where  a  receipt  acknowledges  a 
payment  in  money,  it  may  be  shown  by 
parol  that  the  payment  was  not  in  money. 
Battle  V.  Kochester  City  Bank,  3  Comst. 
88.  The  clause  in  a  deed,  acknowledging 
the  receipt  of  a  certain  sum  of  money  as 
the  consideration  of  the  conveyance  or 
transfer,  is  open  to  explanation  by  parol 
proof.  Thus,  where  the  consideration  in 
a  deed  conveying  lands  was  expressed  to 
be  money  paid,  it  was  held,  that  parol  evi- 
dence was  admissible  to  show  that  the  con- 
sideration, instead  of  money,  was  iron  of  a 
specified  quantity,  valued  at  a  stipulated 
price.  M'Crea  v.  Purmort,  1 6  Wend.  460. 
So  the  grantor  in  a  deed  may  show,  in  a 
declaration  founded  on  the  indebtedness 
arising  from  the  sale  of  land,  that  payment 
was  made  by  the  grantee's  note,  which  is 
lost.  Lazell  u.  Lazell,  12  Vt.  443.  It 
seems,  according  to  the  A  merican  cases,  that 
the  only  effect  of  a  consideration  clause  in  a 
deed,  is  to  estop  the  grantor  from  alleging 
that  the  deed  was  executed  without  consid- 
eration; and  that  for  every  other  purpose 
it  is  open  to  explanation,  and  may  be  va- 
ried by  parol  proof.  M'Crea  u.  Purmort, 
16  Wend.  460;  Taggart  v.  Stanbery,  2 
McLean,  543  ;  Wilkinson  v.  Scott,  17 
Mass.  249  ;  Boweu  v.  Bell,  20  John.  338 ; 
Morse  v.  Shattuck,  4  N.  H.  229  ;  Pritchard 
u.  Brown,  4  N.  H.  397  ;  Buffum  v.  Green 
5  N.  H.  71  ;  Scoby  v.  Blanchard,  3  iS.  H 
170;  Belden  v.  Seymour,  8  Conn.  304 
Schillinger  v.  McCann,  6  Greenl.  364 
Oneale  v.  Lodge,  3  Har.  &  M'Hen.  433 
Hamilton  v.  M'Guire,  3  Serg.  &  R.  355 
Weigley  v.  Weir,  7  Serg.  &  R.  309  ;  Shep- 
herd u.  Little,  14  John.   210;  Hutchinson 
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The  Stat.  33  &  34  Vict.  c.  97,  (z)  imposes  (from  and  after  the 
Stamp  on  Ist  January,  1871)  upon  every  receipt  given  for  or  upon 
receipts.  ^j-^g  payment  of  money,  amounting  to  21.  or  upwards,  a 

duty  of  one  penny. 

But  receipts  given  for  money  deposited  in  any  bank,  or  with  any 
Exemptions  banker,  to  be  accounted  for,  and  expressed  to  be  received 
from.  Q^  ^jjg  person  to  whom  the  same  is  to  be  accounted  for, 

are  exempt  from  stamp  duty.(a) 

Acknowledgments  of  the  receipt  of  money,  entered  at  different 
What  re-  times  on  unstamped  paper,  are  not  admissible  as  evi- 
w/twn^the  dence  of  the  payments  made  ;  but  it  has  been  held,  that 
*'^'-  an  account  of  debts  and  credits,  hond  fide  made  out  at 

one  time,  in  order  to  be  delivered  to  the  defendant  as  showing  the 
balance  against  liim,  may  be  given  in  evidence  by  the  defendant  to 
prove  the  payments,  without  a  receipt  stamp.  (6)  And  so  it  has 
been  held,  that  a  written  acknowledgment  at  the  foot  of  an  account, 
that  it  is  correct,  does  not  require  a  receipt  stamp,  (c) 

But  an  unstamped  receipt,  in  the  handwriting  of  a  witness. 
When  ad-  though  not  per  se  admissible  in  evidence,  may  be  shown 
without  a  ^°  s*^*^^^  witness,  in  order  to  refresh  his  memory  as  to  the 
stamp.  fg^g(.    Qf  ^jjg   payment  having  been    made    in    his  pres- 

ence, (d)  And  if  he  swears  that  he  has  no  doubt,  from  the  circum- 
stance of  his  having  made  the  memorandum,  that  the  money  was 
paid  as  stated  therein,  that  will  suffice,  although  he  may  add  that 
he  cannot  recollect  the  fact,  (e) 

So,  a  written  acknowledgment  of  the  payment  of  money,  which 
Effect  of  is  stamped  as  a  receipt,  may  be  given  in  evidence  to 
mtheTime^  prove  the  fact  of  payment,  although  there  be  other  writ- 
paper.  j,-,g  Q,-,  ^]jg  sanie  paper  wliich  amounts  to  an  agreement, 

ti.  Sinclair,  7  Monroe,  291,  293;  Gully  v.  Carter,  2  Hawks,  576  ;  Griswold   o.   Mes- 

Grubbs,  1  J.  J.  Mar,*.  388-390;    Higdon  sengcr,  6  Pick.  517.] 

V.  Thomas,  1  H.  &  Gill,  139,  145  ;  Wat-  {:)  Sched.  Receipt.  As  to  what  is  a  re- 
son  y.  Blane,  12  Serg.  &  R.  131,  137;  ceipt  within  the  act,  see  s.  120.  As  to  the 
Curry  v.  Sylcs,  2  Ilill,  404;  Steele  u.  terms  on  which  a  receipt  given  without  he- 
Worthington,  2  Ham.  182,187;  Swisher  ing  stamped,  may  afterwards  bo  stamped, 
V.  Swisher,   Wright,   755,  756  ;  Harvey  v.  see  s.  122. 

Alexander,  1  Rand.  219  ;  Lingan  v.  Hen-  (a)  33  &  34  Vict.  c.  97,  Eched.  Receipt, 
derson,  1   Bland,  249  ;  2  Sugden  V.  &  P.         (6)  Wright  v.  Shawcross,  2  B.  &  Aid. 

(8th  Am.  cd.)  645,  and  cases  in  note  (6).  501,  502,  note. 

But  SCO    Steele   v.  Adams,  1   Greenl.   1 ;         (c)  Wellard  v.  Moss,  1  Bing.  134. 
Emery  v.  Chase,  5  Grcenl.  232 ;  Dixon  v.         (rf)  Bainbert    u.    Cohen,   4   Esp.   213; 

Swiggett,  J  Har.  &  John.  252  ;  Brocket!).  Jacob  v.  Lindsay,  1  East,  460. 
Foscue,  1  RufHn,  54  ;  S.  C.  1   Hawks,  64  ;         [e)  Morgan  v.  Hubbard,  8  B.  &  C.  14. 
Spiers  v.  Clay,  4  Hawks,  22 ;  Graves  v. 
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provided  this  does  not  in  any  manner  control  or  qualify  such  ac- 
linowledgment.  (/) 

And,  on  the  other  hand,  a  memorandum  containing  an  acknowl- 
edgment   of  the    receipt    of   money,  but  wliich   is   not    , ,   .  .^, 

°  ^        ^  ....  Admisaible 

stamped  as  a  receipt,  may  be  put  in  evidence,  if  it  be  for  collateral 
not  offered  as  proof  of  the  receipt  of  money,  but  for 
other  purposes.  (^)  Thus,  where  debtor  and  creditor  accounts  ap- 
pear set  out  between  the  parties,  making  a  certain  balance  due,  and 
the  paper  contains  a  receipt  for  the  supposed  balance  ;  if  the  ob- 
ject of  the  parties  be,  not  to  prove  the  fact  of  that  balance  having 
been  paid ;  but  merely  to  show  an  acknowledgment  by  them,  that 
the  state  of  the  account  was  such  and  such  at  a  particular  moment ; 
the  paper  may  be  used  for  this  purpose,  without  a  stamp,  v^hether 
the  money  has  been  paid  or  not.  (K)  And  so  it  was  held,  that  a 
bill  of  parcels  delivered  by  the  plaintiff,  at  the  foot  of  which  there 
was  a  receipt  written  at  the  same  time  with  the  bill,  was  admissible 
without  a  receipt  stamp,  for  the  purpose  of  proving  tliat  the  goods 
mentioned  were  sold  to  a  third  person,  and  not  to  the  defendant,  (i) 

And  it  seems,  that  where  an  instrument  in  the  form  of  a  receipt, 
is  put  in  evidence  for  the  purpose  of  proving  money  lent,  it  need 
not  be  stamped  as  a  receipt,  if  it  appear  that  it  was  not  given  at 
the  time  the  money  was  lent.  (A;) 

But  if  the  matter  to  be  proved  is  the  payment  of  money,  and 
such  payment  is  to  be  proved  by  the  production  of  a  receipt,  the 
stamp  acts  apply  to  such  documents,  so  produced,  —  whether  it  be 
for  the  direct  purpose  of  proving  payment  as  a  discliarge  between 
debtor  and  creditor,  or  for  an  indirect  and  collateral  purpose,  as  to 
show  some  right  in  or  advantage  belonging  to  a  party,  in  conse- 
quence of  such  payment.  (Z) 

The   33  and  34  Vict.  c.  97,  s.  123,  enacts,  that  if  any  person 

(/)    Grey    v.    Smith,    1     Camp.   387;  fully  considered,  Matheson   i^.  Eoss,  2  H. 

Skrine  o.  Elmore,  2  lb.   407.     And  see  L.  Cas.  286,300,301  ;  Evans  r.  Protheroe, 

Odye  V.  Cookncy,  1  Moo.  &  Rob.  517.  20  L.  J.  C.  448.     See,   also,  Brookes   </. 

A  receipt  noticing  the  terms  or  considcra-  Davies,  2  C.  &  P.  186. 

tion   of  a  payment,  does  not  require   an  {h)    Per    Cottenham    C.   Matheson    v. 

agreement  stamp.     Watkins  v  .Hewlett,  3  Ross,  2  H.  L.  Cas.  286,  300,  301. 

Moore,  211.     A  receipt  for  the  price  of  a  {i)  Millen  «.  Dent,  10  Q.  B.  846. 

horse  sold,  "  warranted  sound,"  may  be  {k)  See  per  Pollock   C.  B.  and  Parke 

read  in  evidence  as  proof  of  the  warranty,  B.  Taylor  v.  Steele,  16  M.  &  W.  665,  667, 

without  an  agreement  stamp.      Skrine  v.  668. 

Elmore,  2  Camp.  407.  {1}  Per  Cottenham  C.  Matheson  v.  Ross, 

(g)  See  the  rule  on  this  subject  very  2  H.  L.  Cas.  286,  300,  301. 
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(1)  gives  any  receipt  liable  to  duty,  not  duly  stamped ;  (2)  in  any 
Penalty  for  case  where  a  receipt  would  be  liable  to  dntj,  refuses  to 
staTp^ed  re-  g''*'®  ^  receipt  duly  stamped  ;  (3)  upon  a  payment  to 
ceipt,  &c.  tiie  amount  of  21.  or  upwards,  gives  a  receipt  for  a  sum 
not  amounting  to  21.,  or  separates  or  divides  the  amount  paid,  with 
intent  to  evade  duty,  he  shall  forfeit  the  sum  of  10?. 

And,  upon  the  43  Geo.  3,  c.  126,  s.  5, — which  corresponded 
with  clause  (2)  of  the  above  enactment,  —  it  was  held,  that  the 
debtor  should  not  tender  the  money  conditionally,  that  is,  if  the 
creditor  will  give  a  receipt ;  but  that  he  should  tender  the  money 
absolutely,  or  pay  it  before  a  witness,  and  then  I'equire  the  creditor 
to  write  a  i-eceipt  upon  stamped  paper,  with  which  the  debtor 
should  at  the  time  be  provided,  (m) 

3.  Accord  and  Satisfaction. 

1.  The  general  rule  is,  that  accord  without  satisfaction  is  no  bar  ; 
When  suffi-  ^^'^  ^^  i^  ^^^^  down  in  most  of  the  earlier  autiiorities,  that 
cient.  ^^  accord,  to  be  of  any  avail,  must  be  fnWy  and  actually 

executed  and  accepted.  (>»)  But  this  latter  proposition  requires 
some  explanation.  (jn}y 

Thus  it  is  laid  down  in  Comyn's  Digest,  (o)  that  "  an  accord 
with  mutual  promises  to  perform  is  good,  tliough  the  thing  he  not 
performed  at  the  time  of  action ;  for  the  party  has  a  remedy  to 
compel  the  performance."  (o^). 

(m)  See  Laing  v.  Header,   1    C.  &  P.  u.  Highland  Turnp.  Co.  16  John.  86;  Ellis 

257.     But  see  Richardson   v.  Jackson,  8  v.  Bitzer,  2  Ham.  91  ;  Williams   ii.  Stan- 

M.  &  W.  298.  ton,  1  Root,  426;  Bullcn  v.  M'Gillicuddy, 

(n)   Bac.  Abr.  Accord  (A.),  Com.  Dig.  2  Dana,  92;  Spruneburger  l\  Dentler,  4 

Accord    (B.) ;    Allen    v.    Harris,    1    Ld.  Watts,  126.] 

Raym.  122;    S.   C.   Lut.   1538;  Lynn   ;;.  (ni)  [See  Fellows  v.  Stevens,  24  Wend. 

Bruce,  2  H.  BI.  317  ;  Drake  v.  Mitchell,  3  294.] 

East,  251.     In  Bayley  v.  Horaan,  3  Bing.  (o)  Accord  (B.),  4;  cited  by  Peake  J. 

(N.  C.)  915,  920;  Allies  v.  Probyn,  2  Cr.,  in  Good  v.  Cheeseman,  2  B.  &  Ad.  335; 

M.  &  R.  408  ;  Edwards  v.  Chapman,  1  M.  and  per  Cur.  Cartwright  v.  Cooke,  3  B.  & 

&  W.  231  ;    Reeves  v.  Hearne,   lb.  326;  Ad.   702.     See  the  observations  of  Grose 

CoUingbourne  v.  Mantell,  5  M.  &  W.  292  ;  J.  in  James  v.  David,  5  T.'  R.  143  ;  and 

and  James   v.  David,  5   T.  R.  141  ;  this  of  Eyre  C.  J.  in  Lynn  v.  Bruce,  2  H.  Bl. 

general  rule  was  admitted.      [See,  also,  318,  who  said  that  an  accord  executory  is 

Frentress    v.  Markle,  2    Greene   (Iowa),  no  bar,  because  no  remedy  lies  for  it  for 

553 ;    Woodruff   u.   Dobbins,   7    Blackf.  the  plaintiff.     But  it  is  evident  that  the 

582  ;  Ballard  v.  Nooks,  2  Pike,  45  ;  Brook-  chief  justice  alluded  to  cases  of  bare  prom- 

lyn  Bank  v.  De  Grauw,  23  Wend.   342  ;  ises  to  render  satisfaction,  not  founded  on 

Frost  u.  Johnson,  8  Ham.    (Ohio)   393 ;  a   new  consideration  and  binding  on  the 

Watkinson  v.  Inglesby,  5  John.  386  ;  Coit  creditor. 

0.  Houston,  3  John.  Gas.  243  ;  Anderson  (o^)  [Woodward  v.  Miles,  24  N.  H.  289  ; 
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But  still  it  must  appear,  in  such  a  case,  that  the  accord  was  ac- 
cepted in  satisfaction,  (p) 

So  where  the  accord  is  to  do  a  thing  in  satisfaction  at  a  future 
day,  and  the  act  is  accordingly  done  and  accepted  at  that  day,  and 
is  in  law  a  sufficient  satisfaction  ;  there  is  no  right  to  sue  on  the 
original  demand,  after  the  day  on  which  the  satisfaction  was  ren- 
dered, although,  at  the  time  of  the  accord,  the  satisfaction  was 
executory,  (^q) 

On  the  other  hand,  if  the  accord  or  agreement  that  satisfaction 
should  be  rendered  by  the  defendant,  or  a  third  person,  at  a  future 
day,  be  not  founded  on  a  new  consideration  ;  and  be  not  so  far 
binding  on  the  debtor,  as  to  afford  a  fresh  right  of  action  to  the 
creditor  for  its  non-performance  ;  an  action  will  lie  on  the  original 
demand,  even  before  the  time  prescribed  for  rendering  satisfac- 
tion, (r) 

Babcock  v.  Hawkins,  23  Vt.  561 ;  Billings 
V.  Vanderbeck,  23  Barb.  546  ;  Perkins  v. 
Lockwood,  100  Mass.  249.  In  Goodrich  v. 
Stanlej-,  24  Conn.  613, 620,  Storrs  J.  says  : 
"  The  principle  is  laid  down  in  Com.  Dig. 
Accord  (B.  4),  on  the  authority  of  Case  v. 
Barber,  T.  Eaym.  450,  S.  C.  T.  Jones,  158, 
that  an  accord  with  mutual  promises  to  per- 
form is  good,  though  they  be  not  performed 
at  the  time  of  action  ;  for  the  party  has  a 
remedy  to  compel  the  performance ;  but 
the  remedy  ought  to  be  such  that  the  party 
might  have  taken  it  upon  the  mutual  prom- 
ise at  the  time  of  the  agreement ;  the 
meaning  of  which  is,  that  an  acceptance, 
in  satisfaction  of  a  debt,  of  an  accord  or 
agreement,  with  mutual  promises  to  per- 
form, on  which  the  party  has  a  legal  rem- 
edy for  its  non-performance,  is  a  good 
satisfaction  of  such  debt,  although  such 
promises  are  not  performed.  And  this 
principle  has  been  repeatedly  and  fully 
sanctioned  by  modern  cases.  Good  u. 
Cheeseman,  2  B.  &  Ad.  323;  1  Smith's 
Lead.  Cas.  150  ;  Evans  v.  Powis,  1  Exch. 
601.  In  order  that  such  an  accord  should 
be  a  defence  to  the  original  debt,  it  is  nec- 
essary, in  the  language  of  Parke  B.  in 
the  case  last  cited,  that  the  plaintiff  should 
have  agreed  to  accept  the  agreement  it- 
self, and  not  the  performance  of  it,  as  a 
satisfaction  for  his  debt,  so  that  if  it  was 


not  performed,  his  only  remedy  would  be 
by  an  action  for  the  breach  of  it,  and  not 
a  right  to  recur  to  the  original  debt. 
There  must  be  a  valid  agreement,  substi- 
tuting a  new  cause  of  action  ia  place  of 
the  old.  It  is  not  suificient  that  there  is 
a  mere  accord  between  the  same  parties, 
with  mutual  promises,  but  there  must  be 
a  new  agreement  with  a  new  considera- 
tion. Although  this  doctrine,  well  estab- 
lished in  the  English  cases,  appears  to 
have  been  regarded  with  disfavor  in  some 
of  the  courts  of  this  country,  we  do  not 
perceive  why,  on  principle,  an  acceptance 
of  a  new  and  valid  promise,  which  can  be 
enforced  in  substitution  of  an  existing 
claim,  should  not  be  held  to  be  as  effectual 
a  satisfaction  and  extinguishment  of  such 
claim  as  the  acceptance  of  any  other 
thing."  See  Bigelow  v.  Baldwin,  1  Gray, 
245.] 

(p)  Flockton  u.  Hall,  14  Q.  B.  380; 
Hall  u.  Flockton  (in  error),  16  Q.  B. 
1039. 

(q)  1  Roll.  Abr.  Accord,  129,  pi.  14; 
Com.  Dig.  Accord  (B.),  4. 

(r)  Case  v.  Barber,  T.  Raym.  450 ;  S. 
C.  Sir  T.  Jones,  158  ;  1  Roll.  Abr.  Ac- 
cord, 129,  pi.  12;  Wickham  v.  Taylor,  Sir 
T.  Jones,  168.  See  Peytoc's  case,  9  Co.  79 
b  ;  Brown  v.  Wade,  2  Kcble,  851 ;  [Good- 
rich V.  Stanley,   24  Conn.    613.      But  a 
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And,  upon  the  whole,  the  tnie  distinction  would  seem  to  be,  be- 
™  .       tween  cases  in  which  the  plaintiff  has  agreed  to  accept 

Ine  promise  r  &  i 


of  one  party- 
may  be  ac- 
cepted in 
satisfaction 


the  promise  of  the  defendant  in  satisfaction,  and  those 
in  which  he  has  agreed  to  accept  the  performance  of 
such  promise  in  satisfaction ;  the  rule  being  that,  in  the 
latter  case,  there  shall  be  no  satisfaction  without  performance  ;  (s) 
whilst  in  the  former,  if  the  promise  be  not  performed,  the  plaintiffs 
only  remedy  is  by  action  for  the  breach  thereof,  and  he  has  no  right 
to  recur  to  the  original   demand.  (<)     Thus,   where  A.   and  B., 


parol  agreement  entered  into  at  the  time 
of  the  execution  of  a  written  contract,  if 
executed  afterwards  by  way  of  satisfaction, 
is  a  bar.  In  an  action  on  a  promissory 
note,  the  defendant  pleaded,  that  after  the 
execution  of  the  note,  and  before  the  com- 
mencement of  the  suit,  he  performed  cer- 
tain servicesfor  the  plaintiff,  in  satisfaction 
of  the  debt,  and  that  the  plaintiff  accepted 
such  services  in  full  satisfaction.  On  trial 
of  the  issue,  after  a  traverse  of  the  plea, 
the  defendant  offered  evidence  to  prove 
that  before,  and  at  the  time  of  the  execu- 
tion of  the  note,  it  was  agreed  between 
the  parties  that  such  services  should  be 
performed  and  accepted,  to  the  amount  of 
the  sum  due  on  the  note,  and  in  full  satis- 
faction thereof;  held,  that  such  evidence 
was  admissible.  Blinn  v.  Chester,  5  Day, 
.359.] 

(s)  1  Smith  L.  C.  150  ;  Gabriel  v.  Dres- 
ser, 15  C.  B.  622  ;  Flockton  v.  Hall,  14  Q. 
B.  380;  Hall  v.  Flockton,  16  Q.  B.  1939  ; 
Carter  v.  Wi  rmald,  1  Exch.  81  ;  Reeves 
V.  Hearne,  1  M.  &  W.  326. 

(()  Per  Cur.  Evans  u.  Powis,  1  Exch. 
601,  607;  and  see  Hendersons.  Stobart, 
5  Exch.  99  ;  Sard  v.  Rhodes,  1  M.  &  W. 
153  ;  Flockton  v.  Hall,  14  Q.  B.  380 ;  Case 
u.  Barber,  and  Good  v.  Cheeseman,  2  B.  & 
Ad.  328,  335.  [In  Babcock  v.  Hawkins, 
23  Vt.  561,  it  was  decided,  that  an  agree- 
ment upon  sufficient  consideration,  fully 
executed,  so  as  to  have  operated,  in  the 
minds  of  the  parties,  as  a  full  settlement 
and  satisfaction  of  a  preexisting  contract, 
or  account  between  the  parties,  is  to  be  re- 
garded as  a  valid  settlement,  whether  the 
new  contract  be  ever  paid  or  not ;  and  the 


party  is  bound  to  sue  upon  the  new  con- 
tract, if  such  were  the  agreement  of  the 
parties.  There  is  no  want  of  considera- 
tion in  any  such  case,  where  one  contract 
is  substituted  for  another  ;  and  especially 
so,  where  the  amount  due  upon  the  former 
contract  or  account  is  matter  of  dispute. 
Babcock  v.  Hawkins,  supra.  The  accord  is 
sufficiently  executed,  when  all  is  done 
which  the  party  agrees  to  accept  in  satis- 
faction of  the  preexisting  obligation  ;  and 
this  is  ordinarily  matter  of  intention,  and 
may  be  evidenced  by  surrender  of  the 
former  securities,  by  release,  by  receipt  in 
full,  or  in  any  other  mode  showing  such  a 
purpose.  Babcock  v.  Hawkins,  svpra.  In 
every  case,  where  one  security,  or  contract, 
is  agreed  to  be  received  in  lieu  of  another, 
whether  the  substituted  contract  be  of  the 
same  or  a  higher  grade,  the  action,  in  case 
of  failure  to  perform,  must  be  upon  the 
substituted  contract.  Babcock  v.  Haw- 
kins, supra.  See  Abbott  v.  Wilmot,  22 
Vt.  437  ;  Jenncss  v.  Lane,  26  M.tine,  475. 
So,  in  Woodward  u.  Miles,  24  N.  H.  289, 
it  was  held  that  an  agreement  to  make  a 
new  contract,  and  that  the  new  contract 
shall  be  accepted  in  satisfaction  of  the 
original  one,  if  carried  into  effect,  is  an  ac- 
cord executed,  and  discharges  the  original 
cause  of  action,  whether  the  new  contract 
is  ever  performed  or  not.  Watkinson  v. 
Ingleby,  5  John.  386 ;  Eaton  v.  Lincoln, 
13  Mass.  424  ;  Seaman  v.  Haskins,  2  John. 
Cas.  195  ;  Heaton  v.  Angicr,  7  N.  H.  397  ; 
Goodrich  v.  Stanley,  24  Conn.  613  ;  Bige- 
low  v.  Baldwin,  1  Gray,  245.  If  the  prom- 
ise of  a  third  party  to  pay  the  creditor  in 
goods  is  accepted  in  satisfaction,  that  is  a 
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brothers,  were  principal  and  surety  in  an  annuity  bond;  and 
by  an  agreement  afterwards  executed  between  them  and  a  third 
brother,  for  the  settlement  of  their  affairs  and  the  determination  of 
their  mutual  claims,  an  apportionment  of  property  and  of  debts 
was  made  among  the  three,  and  the  annuity  bond  was  declared 
to  be  B.'s,  the  surety's  debt;  it  was  held,  that  this  agreement, 
whether  subsequently  acted  upon  or  not,  was  a  binding  accord 
between  A.  and  B. ;  and  that,  B.'s  administrator  having  been 
obliged  to  pay  arrears  of  the  annuity,  he  could  not  recover  them 
from  A.  (w) 

So  a  new  agreement  to  render  satisfaction,  founded  on  a  good 
consideration  and  mutually  binding,  whereby  a  doubtful   -j^g^  agree- 
cause   of  action  for  unliquidated  damages  is  not  per-   '"'tto 

^  ox  render  satis- 

petually  barred,  but  is  merely  suspended  for  a  fixed  faition. 
period,  that  is,  until  the  claimant  has  done  a  particular  act,  will 
be  a  good  defence  to  an  action  brought  before  the  prescribed  period 
on  the  original  cause  of  action,  (m^)  Thus,  in  Stracey  v.  The  Bank 
of  England,  (x)  it  appeared  that  certain  stock  of  the  plaintiffs  hav- 
ing teen  transferred  under  a  forged  power  of  attorney,  the  bank 
offered  to  replace  the  stock,  if  the  plaintiffs  would  first  prove  the 
amount,  under  a  commission  of  bankruptcy  issued  against  a  firm  in 
which  the  forger  of  the  cower  had  been  a  partner  ;  and  that,  after 
this  offer,  the  plaintiffs  received  a  dividend  and  engaged  to  tender  a 
proof  of  their  demand  under  a  commission  of  bankruptcy.  And 
it  was  held,  that  they  could  not  sue  the  bank  in  respect  of  the 
stock,  till  they  had  fulfilled  their  engagement  to  tender  the  proof 
under  the  commission  of  bankruptcy. 

So  in  an  action  on  the  case,  for  wrongfully  causing  a  capias  ad 
satisfaciendum  to    be  indorsed  to  levy  more   than  was   claimable 

good  defence  to  the  action  of  the  creditor,  note  is  paid  by  the  performance  of  only  a 

Runlett  V.  Moore,  21  N.  H.  336.    Bat  upon  part  of  the  services.     "Weeks  v.  Elliott, 

a  verbal  agreement  between  A.,   B.,  and  si^pra.] 

C,  that  a  note  due  from  B.  to  A.  shall  be  (u)   Cartwright  v.  Cooke,  3  B.  &  Ad. 

paid  by  C.  at  a  future  day,  the  promise  of  701. 

C.  to  pay  accordingly,  is  to  be  regarded  as  (m^)  [Where  A.  and  B.  have  suits  against 
executory,  and  does  not  of  itself  operate  each  other  for  false  imprisonment  pending, 
as  a  payment  of  the  note.  Weeks  v.  El-  a  mutual  agreement  to  discontinue  the 
liott,  33  Maine,  488.  If,  upon  such  an  suits,  and  an  actual  discontinuance  accord- 
agreement,  the  promise  of  C.  be,  that  he  ingly,  are  good  as  an  accord  and  satisfac- 
will  make  the  payment  in  services  (the  tion.  Foster  v.  Trull,  12  John.  456.  See 
promise  being  entire),  it  cannot  be  claimed.  Tedder  v.  Vedder,  1  Denio,  257.] 
as  against  the  holder,  that  any  part  of  the  (x)  6  Bing.  754. 
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thereon,  it  appeared  that  the  defendant  was  discharged  out  of  cus- 
tody upon  tlie  writ,  by  virtue  of  a  judge's  order,  upon  certain 
terms  which  constituted  a  new  and  mutual  agreement  between  the 
parties,  and  which  were  embodied  in  tlie  order.  And  Parke  J. 
said  :  "  In  considering  the  terms  of  this  order,  I  am  inchned  to 
think  that  there  is  evidence  of  a  mutual  agreement  between  the 
parties,  upon  good  consideration,  to  forego  the  action  for  charging 
the  plaintiff  in  execution  for  too  much  ;  and  an  agreement  giving 
the  plaintiff  a  remedy  for  the  breach  of  it,  or  an  accord  executed, 
—  where  there  was  no  remedy  by  action  upon  the  accord  itself,  — 
is  a  bar  to  an  action  for  unliquidated  damages."  (j/) 

But  the  assignment  of  property  by  deed,  for  the  purpose  of  secur- 
ing debts  due,  and  to  be  due,  with  a  power  of  sale  on  giving  six 
months'  notice,  is  to  be  viewed  only  as  a  collateral  security,  and 
does  not  suspend  the  remedy  by  action  for  the  debts,  although  no 
such  notice  has  been  given  ;  unless  there  be  an  express  stipulation 
in  the  deed,  that  the  remedy  by  action  should  not  be  adopted,  (z) 

The  effect  of  taking  a  bill  of  exchange  or  promissory  note,  on 
account  of  a  debt,  will  be  considered  hereafter. 

There  cannot  be  an  accord  and  satisfaction  by  delivery  merely  ; 
Theremaybe    for  it  must  appear  that  the  thing  delivered  was  not  only 

an  accept-  .  -^ '^  r    i  i  i    •      •fY>  •  ■ 

ance  in  satis-   given  to,  but  was  also  accepted  by,  the  plamtiit  ni  satis- 
out  delivery,   faction,  (a)     But  there  ma}^  be  an  acceptance  in  satis- 

(y)  "Wentworth  v.   Ballen,   9   B.   c&  C.  mere  agreement  to   accept  a.  less  sum  in 

840,  850.  composition  of  a  debt  is  not  binding,  and 

{z)  Emes  V.  Widdowson,  4  C.  &  P.  151.  cannot  be  set  up  in  bar  of  an  action  upon 

[See  Stone   u.  Miller,  16  Penn.  St.  450;  the  original  contract."     2   Greenl.  Ev.  § 

Jones   u.  Fennimore,    1     Greene   (Iowa),  31.     As,  where   a  creditor  agreed  to  re- 

134.]  ceive  of  his  debtor  a  certain  proportion  of 

(a)  Stead  v.  Poyer,  1  C.  B.  782 ;  [Maze  his  debt  in  full  satisfaction  of  the  whole, 
V.  Miller,  1  Wash.  C.  C.  328  ;  State  Bank  and  the  sum  agreed  to  be  paid  was  tendered 
V.  Littlcjohn,  1  Dev.  &  Batt.  565  ;]  Hard-  and  refused,  this  was  held  to  constitute  no 
man  u.  Bellhouse,  9  M.  &  W.  596,  600.  bar  to  an  action  for  the  whole  debt.  So, 
And  as  to  what  is  .an  acceptance  in  satis-  where  the  agreement  was  to  receive  part 
faction,  see  the  latter  case.  [Whether  of  a  debt  in  money,  and  the  residue  in 
there  has  been  an  acceptance  or  not,  is  a  specific  articles,  no  tender  of  the  latter  he- 
question  for  the  jury.  Hardman  v.  Bell-  ing  averred,  this  is  uo  bar  to  an  action  for 
house,  9  M.  &  W.  600  ;  Brenner  v.  Herr,  the  original  demand.  2  Green].  Ev.  §  31 ; 
8  Penn.  St.  106;  Stone  v.  Miller,  16  Penn.  Heathcote  v.  Crookshanks,  2  T.  E.  24; 
St.  450.  "  Whether  an  accord  with  a  ten-  Tassall  v.  Shane,  Cro.  El.  193  ;  Clark  v. 
der  of  satisfaction,  is  suflBcient,  without  ac-  Dinsmore,  5  N.  H.  136  ;  Lynn  v.  Bruce,  2 
ceptance,  is  a  point  upon  which  the  author-  H.  Bl.  317.  "But  whether,  when  the 
ities  are  not  agreed.  It  is,  however,"  Mr.  agreement  is  for  the  performance  of  some 
Greenleaf  says,   "  perfectly  clear  that  a  collateral  act,  and  is  upon  sufficient  con- 
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faction  without  delivery.  And,  accordingly  where,  to  an  action 
of  debt  for  use  and  occupation,  the  defendant  pleaded,  that  the 
plaintiff  seized  the  defendant's  goods  as  a  distress ;  that  they 
were  of  sufficient  value  to  satisfy  the  rent  and  costs ;  and  that 
the  plaintiff  never  sold  the  goods,' but,  with  the  assent  of  the  de- 
fendant, retained  them  in  satisfaction  of  the  rent;  this  was  held  to 
be  a  good  bar.  (J) 

It  is  laid  down  in  the  older  authorities,  that  the  satisfaction 
should,  in  contemplation  of  law,  be  advantageous  to  the  Rule  as  to 
party  agreeing  to  receive  it ;  and  that  it  will  be  inopera-  beinff^advan- 
tive,  if  it  appear  that  it  could  not  possibly  afford  him  ^geous. 
any  benefit  or  compensation,  (c)  And  the  rule  to  which  we  have 
already  adverted,  namely,  that  the  payment  and  receipt  of  part  of 
a  debt  is  in  general  no  satisfaction  of  the  remainder,  would  appear 
to  be  founded  on  this  principle.  (cZ) 

But  we  have  seen  that  this  rule   does  not  apply  to  cases  where 
a  smaller  sum  is  paid  in  satisfaction  of  a  larger,   the  latter  being 

sideration,  a  tender  of  performance  is  of  a  debt  as  a  satisfaction  of  the  whole,  is 
equivalent  to  a  satisfaction,  seems  still  to  without  consideration  ;  and  the  payment 
be  an  open  question  ;  though,"  Mr.  Green-  of  a  part  only,  in  pursuance  of  such  agree- 
leaf  says,  "  the  weight  of  authority  is  in  ment,  is  no  satisfaction.  Warren  v.  Skin- 
the  affirmative."  2  Greenl.  Ev.  §  31 ;  Coit  ner,  20  Conn.  559  ;  Hardey  v.  Goe,  5  Gill, 
w.  Houston,  3  John.  Cas.  249  ;  Cartwright  189;  Daniels  u.  Hatch,  1  N.  Jer.  391; 
V.  Cook,  3  B.  &  Ad.  701 ;  Bradley  v. 
Gregory,  2  Camp.  383  ;  Heiru  v.  Carron, 
11  Sm.  &  M.  361  ;  10  Law  Rep.  (Boston) 
337.  But  sec  Russell  v.  Lyttle,  6  Wend. 
391 ;  Hawley  o.  Foote,  19  Wend.  516.     In 


Bailey  u.  Day,  26  Maine,  88;  White  „. 
.Tordan,  27  Maine,  370  ;  Eve  v.  Moseley, 
2  Strobh.  203;  Miller  v.  Holden,  18  Vt. 
337  ;  Fellows  v.  Stevens,  24  Wend.  294 ; 
Vance  v.  Lukenbill,  9  B.  Men.  249  ;  Smith 
Hawley  v,  Foote,  supra,  a  plea  that  the    v.  Bartholomew,  1   Met.  276  ;  Hinckley  v. 


plaintiff  accepted  an  order  of  the  defend- 
ant on  a  third  person  for  a  given  sum,  in 


Arey,  27  Maine,  362  ;  Ryan  v.  Ward,  48  N. 
Y.  204 ;  Clifton  v.  Litchfield,  106  Mass.  34. 


satisfaction  of  the  promises,  was  held  no  The  cases  where  such  agreement  and  pay- 
bar  to  an  action  for  the  original  cause  of  ment  constitute  such  accord  and  satisfac- 
indebtedness.  So,  also,  a  plea  was  held  tion  are  where  the  agreement  is  not  a  mere 
bad,  as  an  accord  and  satisfaction,  that  the  nudum  pactum,  but  rests  on  a  new  and  ad- 
plaintiff  agreed  to  accept  the  note  of  a  equate  consideration.  Warren  v.  Skinner, 
third  person,  which  on  being  tendered,  he  20Conn.559.  Theruleof  the  common  law 
refused  to  accept.     Day  v.  Roth,  4  Smith  on  this  subject  has  been  altered  by  statute 


(N.  Y.),448.] 

(6)   Jones   u.    Sawkins,   5   C.   B.    142, 
153. 

(c)  Bac.  Abr.  Accord  (A.)  ;  Com.  Dig. 
Accord  (B.  1). 

(d)  Ante,  1101 ;  and  see  Fitch  v.  Sutton, 


in  Maine.  Austin  v.  Smith,  39  Maine, 
203  ;  Weymouth  c.  Babcock,  42  Maine, 
42.  How  far  payment  and  acceptance  of 
the  principal  sum  of  a  demand  in  full  or 
in  satisfaction,  is  an  answer  to  a  claim  for 
interest  on  the  same  sum,  see  Johnston  v. 


5  East,  230 ;  Mitchell  v.  Cragg,  10  M.  &    Brannon,  5  John.  271  ;  Tuttle  v.  Tuttle, 
W.  367.     [An  agreement  to  accept  a  part     12  Met.  551.] 
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claimed  as  unliquidated  damages,  (e)  And  it  has  been  decided, 
that  the  gift  of  a  thing  of  uncertain  value,  may  be  a  satisfaction 
of  any  sum    due    on  a  simple    contract,  (e^)     Thus,  a 


Case; 


whichathing   negotiable  security  may  operate  in  satisfaction  of  a  debt 


giten^L  sat-    of  greater  amount,  if  it  be  so  given  and  accepted.  (/) 

isfaction  of  a    g    ^^^rj^gj-e,  to   an  action  of  debt  for  goods  sold  and  de- 
claim of  '  ° 
geater 
value. 


livered,  the  defendant  pleaded  an  agreement,  whereby 
the  plaintiff  was  to  take  a  bill  of  exchange  accepted  by 
one  INI.,  but  with  a  blank  space  for  the  name  of  the  drawer;  and 
that,  if  the  bill  was  not  paid  at  maturity,  tlie  defendant  was  to  be- 
come liable  to  the  plaintiff  to  the  extent  of  10/.  ;  but  if  it  should  be 
paid,  then  the  defendant  was  to  be  discharged  from  the  whole  de- 


(e)  Aitl,',l\02  ;  [Bonohuo  v.  Woodbury, 
6  Cush.  148,  150,  151  ;  McDaniels  !'.  Lap- 
ham,  21  Vt.  222  ;  Stockton  i'.  Trey,  4  Gill, 
406  ;  Hiern  v.  Carien,  11  Sm.  &  M.  361. 
Where  the  plaintiff  receives  a  certain  sum 
and  gives  his  receipt  in  full  for  a  claim 
disputed  in  good  faith  by  the  defendant, 
though  for  double  the  amount,  this  is  a 
good  accord  and  satisfaction.  Palmerton 
V.  Huxton,  4  IXnio,  166.  See  Tuttle  v. 
Tuttle,  12  Jlet.  551,  554;  Taylor  v.  Nuss- 
baum,  2  Duer  (N.  Y.),  .302;  Cooper  v. 
Parker,  15  C.  B.  822;  S.  C.  14  C.  B. 
118.] 

(el)  [Douglass  o.  White,  3  Barb.  Ch. 
621  ;  Watkinson  y.  Inglesby,  5  John. 
386;  Eaton  v.  Lincoln,  13  Mass.  424; 
Dewey  J.  in  Brooks  v.  White,  2  Met.  285, 
286.] 

(/)  Sibrce  v.  Tripp,  15  M.  &  W. 
23;  [Conkling  v.  King,  10  Barb.  372; 
Sanders  t.-.  Branch  Bank  of  Decatur,  13 
Ala.  353.  If  a  debtor  give  his  note  in- 
dorsed by  a  third  person  as  further  secur- 
ity for  a  part  of  the  debt,  which  is  accepted 
by  the  creditor  in  full  satisfaction,  it  is  a 
valid  discharge  of  the  whole  of  the  origi- 
nal debt,  and  it  may  be  pleaded  in  bar  as 
an  accord  and  satisfaction.  Boyd  v.  Hitch- 
cock, 20  John.  76  ;  Brooks  v.  White,  2 
Met.  233  ;  4  Chand.  Law  Eep.  30 ;  San- 
ders V.  Branch  Bank  of  Decatur,  13  Ala. 
353 ;  Lee  v.  Oppenheimer,  32  Maine,  353. 
The  additional  security  required  by  the 
creditor  for  a  part  of  his  debt,  is  a  good 


consideration  for  the  relinquishment  of  the 
residue.  Le  Page  u.  M'Crea,  1  Wend. 
172;  Kearslake  u.  Morgan,  5  T.  E.  513. 
This  doctrine  is  admitted  in  Hughes  v. 
Wheeler,  8  Cowen,  79,  and  the  distinction 
is  there  adverted  to  between  the  note  of  a 
third  person,  and  that  of  the  debtor  him- 
self given  for  the  original  debt.  As  to  the 
propriety  and  correctness  of  this  distinc- 
tion, see  Sibrce  v.  Tripp,  15  M.  &  W.  23; 
Thomas  v.  Hcathorn,  2  B.  &  C.  477;  Webb 
V.  Goldsmith,  2  Duer  (N.  Y.),  413.  So,  the 
acceptance  in  full  satisfaction  by  a  creditor 
of  the  note  of  a  third  person,  indorsed  by 
his  debtor  for  the  whole  amount  due  on  a 
previous  note  given  by  the  debtor,  may  be 
pleaded  as  an  accord  and  satisfaction  to 
an  action  on  the  previous  note.  Booth  v. 
Smith,  3  Wend.  68.  Although  the  de- 
fendant still  remains  liable,  the  character 
of  his  responsibility  is  changed,  and  he 
cannot  be  charged  upon  the  original  con- 
sideration, lb.  So,  it  is  a  good  accord 
and  satisfaction,  if  the  creditor  receives  a 
less  sum  than  is  his  due,  in  satisfaction  of 
the  whole,  before  the  day  of  payment. 
Brooks  V.  White,  2  Met.  283.  See  Kel- 
logg V.  Richards,  14  Wend.  116;  Brown 
V.  Staekpole,  9  N.  H.  478.  But  where  the 
third  person,  whose  note  is  taken  in  satis- 
faction is  an  infant,  and  he  has  successfully 
defended  on  the  ground  of  infancy,  the 
agreement  to  receive  it  in  satisfaction  is 
without  consideration  and  void.  Went- 
worth  V.  Wentworth,  5  N.  H.  410.] 
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mand  :  it  was  held,  on  special  demurrer,  that  the  defendant  was  en- 
titled to  judgment.  (^)  In  like  manner  the  payment  by  a  defendant, 
of  a  smaller  sum,  with  an  agreement  to  abandon  his  defence  and  pay 
costs,  may  be  pleaded  in  satisfaction  of  a  demand  for  a  larger  sum, 
whether  it  be  liquidated  or  not.  (K)  So,  where  there  were  several 
matters  in  difference  between  the  plaintiff  and  the  defendants,  some 
of  which  were  the  subject  of  an  action ;  and  it  was  agreed  between 
them,  that,  in  consideration  that  the  defendants  would  consent  to 
refer  to  arbitration  the  matters  of  the  action,  the  plaintiff  would 
accept  such  agreement  in  satisfaction  of  all  damages  sustained  by 
him,  in  respect  of  the  matters  not  the  subject  of  the  action  :  it  was 
held,  that  this  agreement  and  its  performance  were  a  good  bar  to 
an  action  in  respect  of  such  last-mentioned  matters.  («')  And  upon 
the  same  principle  it  has  been  held,  that  the  acceptance  by  a  cred- 
itor, of  the  sole  liability  of  one  of  two  joint  debtors,  is  a  good  con- 
sideration for  an  agreement  by  him  to  discharge  the  joint  liability  of 
both.  (A) 

Nor  will  the  court,  in  such  cases,  inquire  into  the  reasonableness 
of  the  satisfaction.  (T) 

2.  But  in  an  action  for  taking  cattle,  it  is  no  plea  that  it  was 
agreed  that  the  plaintiff  should  have  his  cattle  again,  and   _ 
that  they  were  returned  ;  tor  this  is  no  satisfaction  ot   a  sufficient 
the  injury  sustained  from  the  detention,  (m)     So  where, 
to  an  action  for  breach  of  a  contract  to  deliver  to  the  plaintiff  cer- 
tain promissory  notes,  the  defendant  pleaded  that,  after  breach,  the 
defendant  delivered  to  the  plaintiff,  at  his  request,  for  and  on  ac- 

(g)  Curlewis  v.  Clark,  3  Exch.  375  ;  18  and  satisfaction,  even  though  he  declares 

L.  J.  Exch.  144.  at  the  time  that  he  receives  it  only  in  part 

(h)  Cooper  v.  Parker  (in  Cam.  Scac),  payment,  or  as  far  as  it  goes.    McDaniels 

15  C.  B.  822  ;  S.   C.  in  C.  P.  14  C.  B.  v.   Bank   of  Rutland,  29    Vt.   230 ;   Mc- 

118.  Daniels   v.   Lapham,   21    Vt.   222.       See 

((■)  "Williams  i».  London  Commercial  Ex-  Donohueu.  Woodbury,  6  Cush.  148.] 

change    Company   (in    Cam.    Scac),    10  [h)  Lyth  v.  Ault,  7   Exch.  669;  21   L. 

Exch.   569.     [Where  a  party  makes  an  J.  Exch.  217. 

offer  of  a  certain  sum  to  settle  a  claim,  the  (I)  Sibree   o.  Tripp,   15  M.  &  W.  23  ; 

sum  in  controversy  being  uncertain  and  Curlewis  v.  Clark,  3   Exch.  375  ;  18  L.  J. 

unliquidated,  and  he  attaches  to  his  offer  Exch.  144. 

the  condition  that  the  sum  offered,  if  taken  (m)  Peytoe's  case,  9  Kep.  78  a  ;  1  Roll, 

at  all,  must  be  received  in  full  satisfaction  Abr.  128, 1.  35  ;  [Keeler  v.  Neal,  2  Watts, 

of  the  claim  in  dispute,  the  other  party,  if  424  ;  Davis  v.  Noaks,  3  J.  J.  Marsh.  497  ; 

he  receives  it,  takes  it  subject  to  the  condi-  Logan  v.  Austin,  1  Stewart,  476.] 
tion,  and  it  will  thus  operate  as  an  accord 
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count  of  the  said  notes,  and  of  the  promise  and  damages  in  respect 
thereof,  an  order  in  writing  on  B.,  in  whose  hands  the  notes  were, 
to  dehver  them  to  the  plaintiff;  that  the  plaintiff  received  the  order 
on  account  of  the  notes,  and  of  the  said  promise  and  damages  ;  that 
B.  was  always  ready  and  willing  to  deliver  the  notes  on  the  said 
order  being  presented  to  him  ;  but  that  the  plaintiff  did  not  present 
the  same  within  a  reasonable  time,  but  kept  it  for  an  unreasonable 
time,  and  until  the  notes  were  feloniously  stolen  from  B.  ;  this  was 
held  to  be  a  bad  plea  of  accord  and  satisfaction,  (w)  So  where,  to 
an  action  for  money  paid,  the  defendant  pleaded  that,  before  action 
brought,  the  defendant  gave  to  the  plaintiff,  and  the  latter  received 
from  him  authority  to  receive  for  tlie  defendant  and  as  his  agent 
moneys  then  due  to  the  defendant,  exceeding  the  sum  in  the  declara- 
tion mentioned,  and  to  pay  himself  thereout  in  full  satisfaction  and 
discharge  of  the  promises,  &c.  ;  and  that  the  defendant,  at  the  time 
of  giving  such  authority,  did,  at  the  plaintiff's  request,  intrust  him 
with  the  sole  collection  of  the  said  moneys,  on  the  terms  —  then 
assented  to  by  the  plaintiff  and  the  defendant  —  that  the  plaintiff 
should  use  reasonable  diligence  in  endeavoring  to  collect  the  same  ; 
and  the  plea  then  alleged,  that  the  plaintiff  might  before  action,  have 
collected  the  said  moneys  to  an  amount  sufficient  to  satisfy  his  claim  ; 
but  that  by  his  negligence,  he  had  not  done  so,  and  that  the  chance 
of  the  same  being  collected,  by  or  on  behalf  of  the  defendant,  had 
thereby  become  desperate  :  it  was  held,  that  the  plea  showed  no 
accord  and  satisfaction,  (o)  And  so,  an  agreement,  not  under  seal, 
that  the  parties  sliould  be  quit  of  actions  against  each  other,  is  not  a 
sufficient  satisfaction.  (^) 

So,  it  is  no  pica  to  debt  on  a  bond  given  to  a  firm  that,  on  the 
obligees  dissolving  partnership,  and  some  of  tliem  quitting  the  firm, 
the  claim  was  assigned  or  transferred  to  the  account  of  the  new 
firm.  (9') 

So,  where  J.  C.  was  indebted  to  S.,  and  R.  C.  was  indebted  to  S., 
and  also  to  J.  C,  and  it  was  verbally  agreed  between  the  three, 
that  S.  should  transfer  the  debt  due  to  him  from  J.  C.  to  the  ac- 

(n)  Griffiths  v.  Owen,  13  M.  &  W.  58.  to  destroy  certain  evidences  or  documents, 

(o)   Gifford  !i.  Wliitaker,  6  Q.  B.  249.  may  be  a  sufficient  accord  and  satisfaction 

(p)  James  t'.  David,  5  T.  R.  141 ;  Roll,  as  to  a  tort  committed.  Lane  r.  Applegate, 

Abr.  Accord  ;  Davis  v.  Ockham,  Sty.  245  ;  1  Stark.  97. 

Dighton  u.  Whiting,  Lut.  57  ;  Com.  Dig.  {q]  Parkerw.  Wise,  6  M.  &  S.  239.  [See 

Accord  (B.  1).  [See  Abbott  v.  Wilmot,  22  Pope  v.  Tunstall,  2  Pike,  209  ;  Woolfolk 

Vt.  437.]  But  an  agreement  by  defendant,  u.  M'Dowell,  9  Dana,  268.] 
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count  of  R.  C. ;  and  S.,  in  pursuance  of  such  agreement,  delivered 
to  R.  C.  an  account,  in  which  the  latter  was  charged  with  the  debt 
due  from  J.  C.  to  S. ;  it  was  held,  that  J.  C.  was  not  thereby  dis- 
charged, there  being  no  satisfaction  to  S.  (f) 

So  in  debt  on  bond  the  defendant  pleaded,  that  he  released  to  the 
plaintiff  all  his  equity  of  redemption  of  and  in  certain  premises,  in 
satisfaction  of  all  bonds  from  the  defendant  to  the  plaintiff ;  and, 
on  demurrer,  the  court  was  clearly  of  opinion  that,  this  being  a 
debt  upon  an  obligation  without  any  condition,  satisfaction  must  be 
pleaded  to  have  been  by  deed,  (s) 

And  so  where,  to  debt  on  bond  conditioned  for  the  payment  of 
money,  the  defendant  pleaded,  1st,  that  after  the  day  of  payment 
and  before  action,  the  obligee  received  certain  bills  of  exchange  not 
then  due,  on  account  of  part  of  the  sum  due  on  the  bond ;  and, 
2dly,  that  after  that  day  the  plaintiff  received  certain  moneys  in 
satisfaction  of  the  residue  ;  these  pleas  were  held  ill.  (f) 

So  accord  and  satisfaction  cannot  be  pleaded  to  a  deed  before 
breach,  (u)  But  it  may  be  pleaded  in  answer  to  a  claim  for  dam- 
ages, which  have  accrued  under  the  deed,  (x)  And  so,  if  an  award 
be  made  under  a  submission  by  deed,  and  an  action  be  brought  for 
a  breach  of  the  award  ;  accord  and  satisfaction,  by  a  parol  agree- 
ment, may  be  pleaded  in  answer  to  such  breach,  (jy) 

So  if  it  appear  that  the  accord  and  satisfaction  on  which  the  de- 
fendant relies  has,  by  his   own   act  or  default,  become    Accord  and 
wholly  inoperative  and  void,  such  accord  and  satisfaction   cannorbe" 
will   be    thereby   defeated.     Thus    where,  to    debt   for   p'^aded,  if  it 

•^  ^  '  has  been  ren- 

money  had  and  received,  the  defendant  pleaded  the  giv-   dered  inoper- 
ing  and  acceptance  of  an  annuitv  deed  in  satisfaction  of  of  defend- 
the  plaintiff's  claim;  and  the  plaintiff  replied,  that  no 
memorial  of  such  deed  had  been  enrolled  pursuant  to  the  statute  ; 
and  that,  he  having  brought  a  previous  action  against  the  defendant 

(r)  Cuxon  v.  Chadley,  3  B.  &  C.  591.  debtor,  the  claim  of  the  creditor  upon  him 

(s)  Preston  v.   Christmas,  2  Wils.   86.  was  discharged.  Eeed  v.  Bartlett,  19  Pick. 

[But  where  a  debtor  procured  a  convey-  273.] 

ance  to  his  creditor  from  a  third  person,  of        (t)  TVorthington  v.  Wigley,  3  Bing.  N. 

all  his  title  to  land  specified  in  the  deed,  C.  454;  S.  C.  3  Scott,  558. 

in  pursuance  of  an  agreement  by  which         (u)  Mayor  of  Berwick  v.  Oswald,  1  E. 

the  creditor  was  to  accept  and  did  accept  &  B.  295  ;  Spenee  v.  Healey,  8  Exch.  668  ; 

the  same  as  a  payment  in  full,  but  it  sub-  [Harper  v.  Hampton,  1  Harr.  &  J.   673  ; 

sequently  appeared,  that  the  grantor  had  Smith  v.  Brown,  3  Hawks,  580.] 

no  title  to  any  such  land,  it  was  held,  that,         {x)  See  cases  cited,  1  E.  &  B.  303. 

in  the  absence  of  fraud  on  the  part  of  the        {y)  Smith  v.  Trowsdale,  3  E.  &  B.  83. 
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for  arrears  of  the  annuity,  the  defendant  had  pleaded  such  want  of 
enrolment ;  it  was  held  to  be  a  good  answer  to  tlie  plea  of  accord 
and  satisfaction.  (0)  And  so,  if  a  bill  of  sale  of  goods  be  taken  in 
satisfaction  of  a  bond  debt ;  and  it  be  afterwards  discovered  that 
the  bill  of  sale  is  void,  in  consequence  of  the  debtor  having  pre- 
viously committed  an  act  of  bankruptcy  ;  the  creditor  may  treat 
the  bill  of  sale  as  a  nullity,  and  it  cannot  be  pleaded  as  an  accord 
and  satisfaction,  (a) 

To  an  action  of  assumpsit  the  defendant  pleaded  that  the  plain- 
tiffs, in  Easter  term,  1827,  impleaded  him  for  the  same  causes  of 
action,  and  that  in  Trinity  term  he  pleaded  the  general  issue 
to  that  action,  and  paid  51.  15s.  into  court ;  that  the  plaintiffs' 
costs  were  taxed  at  8/.  5s.  6d.  ;  and  that  they  agreed  with  him  to 
take  the  sum  of  51.  15s.  out  of  court ;  that  the  defendant  paid  the 
SI.  5s.  6d.  costs  to  the  plaintiffs,  and  that  they  accepted  and  received 
the  51.  15s.,  together  with  those  costs,  in  satisfaction  and  discharge 
of  the  promises  mentioned  in  the  declaration.  The  plaintiffs  re- 
plied that  they  did  not  agree  with  the  defendant  to  take  and  receive 
the  51.  15s.  out  of  court,  and  did  not  accept  and  receive  the  same, 
together  with  the  said  costs,  in  satisfaction  and  discharge  of  the 
promises  mentioned  in  the  declaration.  At  the  trial  it  appeared, 
that  the  plaintiffs  had  received  the  81.  5s.  Qd.,  the  amount  of  their 
taxed  costs,  but  that  they  suffered  the  51.  15s.  to  remain  in  court, 
and  that  the  suit  was  terminated  in  another  mode  ;  and  it  was  held, 
first,  that  the  fact  of  the  plaintiffs  having  received  the  amount  of 
their  costs,  afforded  no  proof  of  their  having  accepted  the  51.  15s. 
together  with  those  costs,  in  satisfaction  of  the  promises  in  the  dec- 
laration ;  and,  secondly,  that  if,  in  point  of  law,  it  could  have  been 
so  considered,  the  defendant  ought  to  have  pleaded  that  matter 
specially.  (6) 

3.  Accord  and  satisfaction  by  one  defendant  is  a  bar  for  all.  (c) 
^.,.      ,         And  so,  where  several  plaintiffs  sue  for  a  ioint  demand. 

With  or  by  ... 

one  of  sev-      accord  and  satisfaction  with  one  of  them  may  be  pleaded 

in  bar  of  the  action,  without  alleging  any  authority  from 

the  others  to  make  the  settlement  in  question.  (cZ)   [But  the  accord 

(z)  Turner  u.  Browne,  3  C.  B.  157.  (c)  Cora.   Dig.  Accord  (A.  1)  ;  Hillary 

(a)  Hall  V.  Smallwood,  Peake  Add.  Ca.  v.  Ancles,  Skin.  391  ;  [Strange  v.  Holmes, 
13.  7   Cowen,  224 ;  Ruble  v.  Turner,  2  Hen. 

(b)  Power  v.  Butcher,  10  B.  &  C.  329,  &  Munf.  38;  2  Grecnl.  Ev.  §  30.] 

343,  348.  {d)  Wallace  v.  Kelsall,  7  M.  &  W.  264 ; 
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and  satisfaction  must  in  either  case  be  complete,  entire,  and  fully 
executed.  It  will  not  avail  if  it  be  only  a  settlement  with  one  of 
the  plaintiffs,  or  one  of  the  defendants  for  his  share  of  the  dam- 
ages.] (d^) 

But  satisfaction  of  a  bill,  as  between  a  drawer  or  indorser,  and  an 
indorsee,  whether  made  before  or  after  the  bill  becomes  due,  does 
not  inure  as  a  satisfaction  on  behalf  of  the  acceptor,  or  operate  to 
discharge  him  from  liability  to  the  indorsee  ;  because  the  contracts 
created  by  the  bill,  as  between  the  drawer  and  the  acceptor,  and 
the  indorsee,  are  essentially  distinct,  (e) 

4.  There  are  some  cases  which  seem  to  show,  that  an  accord  and 
satisfaction  by  a  stranger  is  not  a  good  bar.  (/ )  But  b„  ^  gtran- 
the  correct  doctrine  would  appear  to  be,  that  satisfaction  S^'^- 
made  by  a  stranger  to  a  party  having  a  cause  of  action,  and  adopted 
by  the  party  liable  to  the  action,  is  a  good  bar  to  an  action  for  such 
cause.  (^)  And  so  it  would  seem  that,  if  the  defendant  and  the 
party  from  whom  the  satisfaction  proceeded,  stood  in  the  relation 
of  principal  and  agent,  such  satisfaction  would  be  a  good  bar  for 
the  defendant.  («') 

So  if  a  second  policy  be  effected  on  the  same  vessel,  in  exactly 
the  same  sum,  and  upon  the  same  terms,  payment  by  one  insurer 
will  operate  by  way  of  satisfaction  to  the  other.  (^) 

4.  That  a  Bill  of  Exchange,  or  other  negotiable  Security,  has  been  taken  for 

the  Debt. 

It  is  a  good  plea  to  an  action  for  the  recovery  of  a  simple  con- 
tract debt,  that  the  plaintiff  has  taken  from  the  debtor, 
for  and  on  account  of  the  debt,  a  negotiable  (J)  bill  or 

Smith  V.  Lovell,   10   C.  B.  6,  23.     [See  (?)  Per  Cur.  Simpson  v.  Eggington,  10 

Homer  v.  Wood,  1 1  Ciish.  62.]  Exch.  845,  847  ;  Jones  v.  Broadhurst,  9  C. 

(cP-)   [Clark  a.  Dinsmore,  5  N.  H.  136;  B.   173,  193;  Belshaw  v.  Bush,  11    C.  B. 

Anderson    v.    Highland    Tump.    Co.    16  191,  207  ;  James  v.  Isaacs,  12  C.  B.  791 ; 

John.  87  ;  Rayne  v.  Orton,  Cro.  Eliz.  305.]  Fitz.  Abr.  Barre,  pi.  166  ;  and  see  Co.  Litt. 

(e)  Jones  v.  Broadhurst,  9  C.  B.   173;  206  b;  [Woolfolk  u.  M'Dowell,  9  Dana, 

Goodwin  V.  Cremer,  18  Q.  B.  757.  268 ;  Booth  v.  Smith,  3  Wend.  66  ;  Web- 

(/)  Edgecomb   «.   Kodd,   5   East,  294,  ster  «.  Wyser,  1  Stewart,  184.] 

300,   301,    decided    on   the    authority   of  {i)  Thurman  ^.  Wild,  11  A.  &  E.  453, 

Grymes  ^.  Blofield,    Cro.    El.    541.     But  460. 

quaere,  as  to  the  accuracy  of  the  report  of  (Ic)  Morgan  v.  Price,  4  Exch.  615,  620. 

this  case  in  Crokel    See  1  EoU.  Abr.  471  f;  (I)  James  v.  Williams,  13  M.  &  W.  828. 
[Daniels  v.  Halleubeck,  19  Wend.  408.] 
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note  for  the  amount,  accepted,  made,  or  indorsed  by  the  debtor, 
and  payable  to  the  creditor  himself,  or  to  a  third  person.  (?n) 

So  it  is  a  good  plea  by  the  debtor,  that  the  plaintiff  has  accepted 
from  a  third  party,  a  bill  or  note  made,  accepted,  or  indorsed  by 
such  third  party,  and  delivered  by  him  to  the  plaintiff  for  and  on 
account  of  the  debt,  (n) 

And  where  the  bill  or  note  is  made  payable  to  a  third  person,  or 
is  made  by  a  third  person,  a  plea  which  states  the  delivery  by  the 
defendant,  and  acceptance  by  the  plaintiff  of  such  bill  or  note,  is 
a  sufficient  answer  in  the  first  instance,  (o)  But  if  the  plea  state 
no  more  than  that  a  negotiable  instrument  was  given  for  and  on 
account  of  the  debt,  by  which  the  defendant  promised  to  pay  to  the 
plaintiff,  or  order,  a  sum  of  money ;  this  will  be  no  answer,  unless 
it  appear  further,  either  that  such  instrument  is  still  running,  or 
that  it  has  been  indorsed  over  by  the  plaintiff,  (o) 

And  this  defence  is  not  founded  on  the  notion,  that  the  bill  or 
Taking  bill  note  operates  as  an  absolute  payment  or  extinguishment 
pends'thr"  of  t^®  Original  debt,  or  that  it  changes  its  nature,  or 
riffht  of  ac-  amounts  to  an  accord  and  satisfaction  ;  for  the  right  to 
tion.  sue  upon  the  original  demand  revives  on  the  dishonor  of 

the  bill  or  note,  (p)  But  where  the  creditor  accepts  a  bill  or  note 
on  account  of  his  debt,  it  is  held  to  be  taken  by  him,  as  a  qualified 
or  conditional  payment ;  (5')  and  accordingly,  during  the  currency 
thereof,  the  original  remedy  is  suspended  or  in  abeyance,  (r) 

Thus,  if  a  bill  be  renewed,  no  action  can  be  maintained  upon  the 
original  bill,  whilst  such  renewed  bill  is  running,  (s) 

[in)  Kearslake  v.  Morgan,  5  T.  R.  513  ;  anties  its  payment,  if  the  note  be  not  paid 

Stedman   v.    Gooch,   1    Esp.   3 ;    Rex   v.  when  due,   the  vendor  may  recover  on  a 

Dawson,  Wightw.  32.  count  for  goods  sold.     Butler  v.  Haight,  8 

(n)  Belshaw  v.  Bush,  11  C.  B.  191.  Wend.  535.     And  the  note  and  guaranty 

lo)  Per  Cur.  Price  v.  Price,  16  M.  &  W.  may,  in  such  case,  be  given  in  evidence  un- 

232,   241.     Sembh,  overruling   Mercer  n.  der  the  money  counts.     Butler  i>.  Haight, 

Cheese,  4  M.  &  G.  804.     Where  the  bill  supra.'] 

was  given  to  a  third  party  in  trust  for  the         {q)  Per  Cur.   Crowe  v.  Clay  (in   Cam. 

plaintiff,  the  same  rules  apply  as  where  it  Scac.),  9  Exch.  604,  60S  ;  per  Pollock  L. 

was   given  to  the  plaintiff  himself.     See  C.  B.   Griffiths  u.  Owen,  13  M.  &  W.  58, 

National  Savings  Bank  u.  Tranah,  L.  Rep.  64;  per  Alderson  B.  James  i/.  Williams, 

2  C.  P.  556.  13   M.  &  W.  828,  833  ;  per  Cur.  Belshaw 

(p)  Puckford  u.  Maxwell,  6  T.  R.  52  ;  v.  Bush,  11  C.  B.  191,  206. 
Owenson  u.  Morse,  7  T.  R.  64.     [Where,         (r)  See  Sayeru.  Wagstaff,  5  Beav.  415  ; 

on  the  sale  of  goods,  the  purchaser,  instead  Simon  u.  Lloyd,  2  Cr.,  M.  &  R.  187. 
of  giving  his  own  note  for  the  goods,  trans-        (s)  Kendrick  v.  Lomax,  2  C.  &  J.  405. 

fers  the  note  of  a  third  person,  and  guar-  [See  Gordon  v.  Price,  10  Ired.  385.] 
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And  where  a  renewed  bill  is  taken  and  paid,  the  party  is  not  jus- 
tified in  suing  on  the  original  bill,  which  was  left  in  his  hands,  al- 
though costs  incurred  in  taking  a  warrant  of  attorney,  as  an  addi- 
tional security,  are  left  unpaid,  contrary  to  agreement.  («) 

But  if  there  be  an  agreement  to  pay  interest  on  the  original  bill, 
whilst  the  renewed  bill  is  running,  such  interest  may  be  recovered 
by  action  on  the  original  bill,  even  after  payment  of  the  renewed 
bill,  (m) 

Again  :  where  a  debtor  delivers  a  negotiable  bill  or  note  to  his 

creditor,  and  the  latter,  at  the  time  of  receivino;  the  same,    _^.      .^ 

_    _      '  "  '    When  it  op- 

agrees  to  take  it  in  payment  of  the  debt,  and  to  take    erates  as 

upon  himself  the  risk  of  the  bill  or  note  being  paid  ;  or 
if,  from  the  conduct  of  the  creditor,  or  the  special  circumstances  of 
the  case,  such  an  agreement  is  to  be  implied ;  the  effect  of  it  will 
be  to  destroy  the  right  of  action  for  the  debt,  and  to  leave  the  cred- 
itor without  remedy,  except  upon  the  instrument,  (x) 


(t)  Dillon  V.  Rimmer,  1  Bing.  100.  In 
Norris  v.  Aylctt,  2  Camp.  329,  an  action 
having  been  brought  against  the  acceptor 
of  a  bill,  it  was  agreed  that  he  should  pay 
the  costs  and  give  a  new  hill.  The  bill 
was  given  ;  but  the  costs  were  not  paid ; 
and  Lord  Ellenborough  is  reported  to  have 
decided  that  the  plaintiff  might  sue  on  the 
first  bill,  although  the  second  was  out- 
standing in  the  hands  of  an  indorsee,  and 
might  have  execution  on  delivering  up  the 
substituted  bill. 

(u)  Lumley  v.  Hudson,  5  Scott,  238. 

(x)  Sayer  v.  Wagstaff,  4  Beav.  415 ; 
Sard  V.  Rhodes,  1  M.  &  W.  153  ;  Brown 
V.  Kewley,  2  B.  &  P.  518.  See  Ex 
parte  Blackburn,  10  Ves.  206;  Camidge 
V.  Allenby,  6  B.  &  C.  381,  382,  384; 
Tempest  o.  Ord,  1  Madd.  89.  [In  or- 
der that  the  giving  of  a  bill  or  note 
for  a  preexisting  debt  should  be  payment 
thereof,  there  must  be  either  an  express 
agreement  to  receive  it  in  payment,  or 
there  must  be  circumstances  from  which  an 
agreement  may  be  inferred  ;  and  whether 
it  was  so  given  and  received  is  a  question 
for  the  jury.  Johnson  v.  Cleaves,  15  N. 
H.  332 ;  Coburn  n.  Odell,  30  N".  H.  540, 
557;  Bonnell  u.  Chamberlin,  26  Conn. 
487  ;  Lyman  v.  United  States  Bank,  12 


How.  (U.  S.)  225;  Vail  o.  Foster,  4 
Comst.  312  ;  Allen  u.  King,  4  McLean, 
128  ;  Steamboat  Charlotte  v.  Hammond,  9 
Missou.  59  ;  Minis  v.  McDowell,  4  Geo. 
182;  Elwood  v.  Deifondorf,  5  Barb.  398; 
Van  Steenburg  v.  Hoffman,  15  Barb.  288  ; 
Conro  V.  Port  Henry  Co.  12  lb.  27  ;  Peter 
V.  Beverly,  10  Peters,  567  ;  Sheehy  v. 
Mandeville,  6  Craneh,  253 ;  Wallace  v. 
Agry,  4  Mason,  342 ;  Bank  of  Troy  o. 
Topping,  9  Wend.  278,  279  ;  Burdick  v. 
Green,  15  John.  247  ;  Hughes  v.  Wheeler, 
8  Cowen,  77  ;  Booth  i>.  Smith,  3  Wend. 
66 ;  New  York  State  Bank  v.  Fletcher, 
5  Wend.  85  ;  Putnam  v.  Lewis,  8  John. 
389  ;  Johnson  v.  Weed,  9  John.  310  ;  Bill 
V.  Porter,  9  Conn.  23  ;  Davidson  v.  Bridge- 
port, 8  Conn.  472;  Elliott  v.  Sleeper,  2  N. 
H.  525;  Chcever  u.  Mirick,  2  N.  H.  376; 
Willie  u.  Green,  2  N.  H.  333 ;  Geiser  v. 
Kersher,  4  Gill  &  J.  305 ;  Glenn  v.  Smith, 

2  Gill  &  J.  493 ;  M'Evoy  v.  Baltimore,  3 
Harr.  &  J.  193;  Curtis  o.  Ingham,  2  Vt. 
290;  Hutchins  v.  Olcott,  4  Vt.  555;  Pres- 
cott  V.  Hubbell,  1  McCord,  94  ;  Barelli  v. 
Brown,  1  McCord,  449  ;  Kean  !>.  Dufresne, 

3  Serg.  &  Eawle,  233.  This  is  also  the  doc- 
trine of  the  civil  law.  PothieronOblig.  pt. 
3,  c.  2,  art.  4  ;  1  Domat,  b.  4,  tit.  3,  §  1,  p. 
515  ;  Inst.  Just.  Ub.  3,  tit.  3,  §  4.    So  of  the 
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And  wliere  a  bill  or  note  is  given  and  accepted  in  satisfaction 
and  discharge  of  a  debt,  it  would  appear  not  to  be  essential  that  the 
bill  or  note,  to  have  this  effect,  should  be  negotiable.  («/) 

But  it  seems  that  the  omission,  on  taking  from  a  debtor  the  bill 
of  a  third  person,  to  require  the  debtor's  indorsement,  is  not,  per 
se,  sufficient  proof  that  he  was  not  to  be  liable  for  the  precedent 
debt,  if  the  bill  were  dishonored.  (2} 

And  the  mere  fact  of  the  creditor  having  taken  a  bill  or  note  on 
When  taking  account  of  his  debt,  will  not  suspend  his  right  of  action 
will  be^o'*^  ^°  recover  such  debt,  during  the  currency  of  the  instru- 
defence.  ment,  provided  such  instrument   be    on  an  insufficient 

stamp ;  (a)  or  be  a  forgery ;  (5)  or  be  a  worthless  bill  fraudulently 
passed  to  him  ;  that  is,  if  the  parties  thereto  were,  at  the  time,  per- 
sons of  no  property,  and  the  debtor  was  then  aware  that  the  instru- 


Scotch  law.  Thompson  on  Bills,  192, 
194.  An  extirguishment,  or  an  agreement 
that  a  note  or  bill  given  is  to  operate  as 
such  will  not  be  implied  from  the  use  of 
such  words  as  "  in  payment  of  the  above 
account,"  in  a  receipt  for  the  note  or  bill. 
Glenn  u.  Smith,  2  Gill  &  J,  493.  But  in 
Connecticut  peculiar  importance  has  been 
attached  to  a  receipt  which  expresses  that 
the  note  is  given  in  full  payment,  as  evidence 
of  an  agreement  that  the  new  note  is  re- 
ceived in  payment  of  the  account.  Bonnell 
u.  Chamberlin,  26  Conn.  492,  per  Ells- 
worth J.  In  Massachusetts  the  giving  a 
negotiable  note  for  a  simple  contract  debt, 
is  held  to  be  prima  facie  evidence  of  pay- 
ment of  it,  liable  to  be  rebutted  by  circum- 
stances showing  a  different  intent.  See 
Eeed  v.  Upton,  10  Pick.  52.5  ;  "Wallace  v. 
Agry,  4  Mason,  .342 ;  West  Boylston 
Manuf  Co.  v.  Searlo,  15  Pick.  230;  Mars- 
ton  V.  Boynton,  6  Met.  127;  Whitcomb 
u.  Williams,  4  Pick.  225.  So  in  Maine : 
DescadiUas  v.  Harris,  8  Greenl.  298  ;  Var- 
nerw.  Nobleborough,2  Greenl.  121 ;  Newall 
u.  Hussey,  18  Maine,  249.  See,  also,  Corn- 
wall V.  Gould,  4  Pick.  444 ;  Wood  v.  Bod- 
well,  12  Pick.  269,  270  ;  Watkins  v.  Hill, 
8  Pick.  522  ;  Bayley  on  Bills  (2d  Am. ed.), 
395-413  ;  Chapman  a.  Durant,  10  Mass. 
(Rand's  ed.)  61,  n.  (a);  Chapman  v. 
Searle,  3  Pick.  (2d  ed.)  45,  note.     So  in 


Arkansas :  Camp  v.  Gullett,  2  Eng.  524 ; 
Costar  V.  Davies,  3  English,  213.  But  the 
presumption  that  a  negotiable  note  is  taken 
in  satisfaction  of  a  preexisting  debt,  and 
not  as  collateral  security,  is  a  presumption 
of  fact  only,  and  may  be  rebutted  and  con- 
trolled by  evidence  that  such  was  not  the 
intent  of  the  parties  ;  and  it  is  a  question 
of  fact,  on  the  evidence,  whether  the  prom- 
issory note,  given  on  the  one  hand  and 
accepted  on  the  other,  was  in  satisfaction 
and  discharge  of  the  original  debt.  Per 
Shaw  C.  J.  in  Melledge  v.  The  Boston 
Iron  Co.  5  Cash.  158,  170.] 

(y)  See  Lewis  v.  Lyster,  2  Cr.,  M.  &  R. 
704,  706. 

(2)  Ex  parte  Blackburn,  10  Ves.  602. 

(a)  But  in  Swears  v.  Wells,  1  Esp.  317, 
the  creditor,  whose  debt  was  due,  agreed 
to  take  part  down  and  the  remainder  by  a 
note,  payable  at  a  future  day.  Part  was 
paid,  and  a  note  for  the  remainder  was 
given  on  a  wrong  stamp  by  mistake  ;  and 
it  was  held  by  Lord  Kenyon  (hat  the  cred- 
itor, having  taken  part  of  the  money  ac- 
cording to  the  contract,  was  bound  to  wait 
until  the  time  when  the  security  would 
become  due,  unless,  in  the  mean  time,  the 
party  had  refused  to  give  a  note  properly 
stamped. 

(6)  Per  Littledale  J.  Camidge  v.  Al- 
lenby,  6  B.  &  C.  373,  385. 
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ment  was  of  no  value,  and  that  it  had  been  concocted  for  dishonest 
purposes,  (e) 

On  the  other  hand,  there  are  some  cases  in  which  even  the  non- 
payment of  the  bill  or  note,  when  due,  will  not  afford    „ 
the  creditor  a  right  of  action  for  the  original  demand.        which  cred- 

Thus,  the  rule  with  regard  to  all  negotiable  instru-  sue  on  orig- 
ments  is,  that  if  they  are  taken  on  account  of  a  preex-  aUhou^*biii 
isting  debt,  they  operate  as  a  discharge  of  that  debt,  un-  °°'  P^'"^' 
less  the  holder  does  all  that  the  law  requires  to  be  done,  in  order  to 
obtain  payment  of  them.  (<?)  Accordingly,  if  payment  be  made  in 
the  notes  of  a  banking  company,  the  holder  is  bound,  within  a  rea- 
sonable time,  either  to  circulate  them,  or  to  present  them  for  pay- 
ment. And  if  he  do  neither,  and  the  bank  meanwhile  becomes  in- 
solvent, he  must  bear  the  loss,  (e)  And  so  if,  by  the  law  relating 
to  negotiable  instruments  of  this  nature,  the  debtor  himself  was 
entitled  to  a  regular  presentment  for  payment,  or  to  due  notice  of 
dishonor,  and  the  creditor  or  holder  be  guilty  of  laches  in  regard  to 
such  presentment  or  notice,  so  that  the  debtor  is  exonerated  from 
liability  on  the  instrument;  he  will  become  equally  relieved  from 
his  liability  for  the  original  debt.  (/) 

The  defendant,  being  indebted  to  the  plaintiff,  gave  him  a  prom- 
issory note  for  45Z.,  which  was  dishonored.  The  latter  afterwards 
agreed  to  accept  5s.  in  the  pound,  to  be  secured  by  an  acceptance 
for  11/.  5s.  to  be  drawn  by  the  defendant  upon  his  brother ;  and 
this  acceptance  was  accordingly  given  ;  but  the  original  note  re- 
mained in  the  plaintiff's  possession,  and  was  to  revive  if  the  ac- 

(c)  Stedman  v.  Gooch,  1  Esp.  3,  5  ;  per  security  which  he  has  given  his  creditor, 
Bayley  J.  Caraidge  v.  Allenby,  6  B.  &  C.  in  consequence  of  any  arrangement  made 
373,  382  ;  Hawse  v.  Crowe,  R.  &  M.  414.  by  the  latter.     Thus,  when  a  credito*  re- 

(d)  Per  Bayley  J.  Camidge  v.  Allenby,  ceives  an  order  or  draft  from  his  debtor 
6  B.  &  C.  373,  382 ;  and  see  Peacock  v.  upon  a  third  person  for  a  given  sum,  al- 
Pursell,  14  C.  B.  N.  S.  728.  leged  by  the  debtor  to  be  due  in  a  short 

(e)  lb.  But  if  the  creditor  take  pro-  jmen  rime,  and  the  creditor  takes  the  notes 
vincial  or  country  bank  notes  for  his  debt,  of  such  third  person,  payable  in  six  and 
and  the  bankers  have  failed,  he  may  return  nine  months,  he  makes  the  debt  his  own, 
the  notes  to  the  debtor  within  a  reasonable  and  in  case  of  non-payment  of  the  notes, 
time,  instead  of  presenting  them.  Eogers  cannot  call  upon  his  debtor  for  the  amount 
V.  Langford,  I  C.  &  M.  637.  of  the  draft.     Southwick  v.  Sax,  9  Wend. 

(/)  Smith  !).  Mercer,  L.  Rep.  3  Ex.  51  ;  122.     It  would,  indeed,  be  different,  if  the 

and  see  Smith  v.  Wilson,  Anders.   187  ;  creditor  had  been  made  an  agent  by  his 

Bridges   y.   Berry,  3   Taunt.    130.      [So,  debtor  in  this  transaction,  with  general 

where  it  is  put  out  of  the  power  of  the  power  to  adjust  and  settle  the  business.] 
debtor  to  do  anything  with  or  sue  on  the 


1138  DEFENCES. 

ceptance  was  not  honored.     The  bill  for  11^.  5s.  was  not  paid  by 

the  acceptor,  nor  was  payment  thereof  demanded  of  the  defendant 
on  the  day  it  became  due  ;  but  on  the  following  morning  he  ten- 
dered to  the  plaintiff  the  amount  thereof,  with  expenses,  —  which 
the  plaintiff  refused  to  accept ;  and  thereupon  brought  an  action  on 
the  note  for  45L  ;  and  the  court  held,  that  the  plaintiff  was  not  en- 
titled to  recover.  (^) 

So,  if  a  negotiable  bill  or  note  be  given  on  account  of  a  debt,  and 
the  creditor  lose  the  bill  or  note,  either  before  or  after 

Effect  of  ...  ,         ,  ,  .  ,  .   n      ,  . 

creditor  los-  it  IS  due,  SO  that  he  cannot  produce  it  at  the  trial,  this 
will  be  an  answer  to  an  action  for  the  debt,  as  well  as  to 
one  upon  the  bill  or  note  ;  on  the  ground  that  the  instrument  might 
possibly  get  into  the  hands  of  a  bond  fide  holder,  who  could  sue  the 
debtor  thereon.  (Ji)  Nor,  under  these  circumstances,  will  the 
debtor  be  liable,  even  although  he  may  promise  payment,  unless 
such  promise  be  made  on  a  new  and  sufficient  consideration,  (i) 
But  the  remedy  of  the  creditor,  in  such  a  case,  is  not  absolutely 
extinguished ;  it  is  mei'ely  suspended  until  the  bill  or  note  be 
found.  (^) 

And  if  the  bill  or  note  was  not  negotiable,  the  creditor  will  be 
entitled  to  sue  for  his  demand,  notwithstanding  the  loss  of  such  bill 
or  note.  (Z) 

Again  :  if  a  creditor  take  from  his  debtor  a  bill  drawn  by  the 
oraiterinc  latter  upou  a  third  person,  and,  after  the  bill  has  been 
the  bill.  accepted,  the  creditor  alter  the  bill  in  regard  to  the  time 

of  payment,  he  thereby  makes  the  bill  his  own  ;  and  it  operates  as 
a  satisfaction  of  the  original  debt,  although  it  be  dishonored,  (m) 

But  it  is  otherwise,  where  the  bill  which  is  given  on  account  of 

{g)  Soward  v.  Palmer,  8  Taunt.  277.  the  bill  shall  not  be  set  up  as   a  defence, 

(h)  Crowe  v.  Clay  (in  error),  9  Exch.  provided   an   indemnity  be   given.     This 

604,  reversing  the  judgment  of  the  court  order,  however,  can  be  obtained  only  at 

of  exchequer  in   Clay   i^.  Crowe,  8  Exch.  the  instance  of  the  plaintiff.     Aranguren 

295  ;  Ramuz  v.  Crowe,  1  Exch.  167  ;  Han-  v.  Schoficld,  1  H.  &  N.  494. 

sard  <y.  Eobinson,  7  B.  &  C.  90  ;  Rolfe  ■/.  ({)  Hansard  v.  Robinson,  7  B.  &  C.  90; 

"Watson,  4  Bing.  273.     A  court  of  equity  and  see  Jungbluth  v.  Way,  1  H.  &  N.  71. 

will  enforce  payment  of  a  lost  bill  on  a  (k)  Dent  v.  Dunn,  3  Camp.  296. 

proper   indemnity  being  given.     9   &  10  {I)  Wain  v.  Bailey,  10  A.  &   E.  616; 

Will.  3,  c.   17,  s.   3  ;    Davis  u.  Dodd,   4  recognized  in   Ramiiz  v.  Crowe,  1   Exch. 

Price,  176.     And  by  17  &  18  Vict.  u.  125,  167,  and  Price  v.  Price,  16  M,  &  W.  232, 

s.  87,  there  is  now  a  similar  power  at  law  ;  243. 

it  being  thereby  made  competent  for  the  (m)  Alderson  v.  Langdale,  3  B.  &  Ad. 

court  or  a  judge,  to  order  that  the  loss  of  660. 
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the  original  debt,  is  drawn  by  the  creditor  upon  and  accepted  by 
the  debtor  ;  for  in  this  case,  if  the  creditor  do  alter  the  bill  he  may 
still  sue  for  the  original  debt,  (w) 

Nor  does  a  creditor  lose  his  remedy  against  his  debtor  for  a  pre- 
cedent debt,  merely  by  taking  for  it  the  bill  or  note  of  j-f.   .   - 
the  agent  of  the  debtor,  without  his  consent,  (o)     But   taking  bill 
the  principal  will  be  discharged  if  the  creditor,  having  ' 

it  in  his  power  to  obtain  payment  in  cash,  yet  elect  to  take  the 
agent's  bill,  (p)  Thus,  where  the  seller  of  goods  received  from  the 
purchaser  an  order  upon  his  banker  for  the  price,  and  the  latter,  — 
with  whom  money  had  been  deposited  to  meet  that  and  other 
demands,  —  offered  to  pay  in  cash,  deducting  discount  for  the 
period  of  credit,  or  by  a  bill  upon  a  third  person,  which  last  the 
seller  elected  to  take  :  it  was  held,  that  although  the  bill  was  after- 
wards dishonored,  he  could  not  sue  the  purchaser  for  the  price  of 
the  goods.  (5')  And  so,  if  the  consignor  or  consignee  of  goods  offer 
to  pay  freight  for  the  same  in  cash,  and  the  master  take  a  bill  in 
preference,  such  payment  is  good,  (r) 

It  was  once  thought,  that  taking  the  bill  or  note  of  one  of  several 
members  of  a  firm,  for  a  partnership  debt,  could  not 
operate  as  a  discharge  of  the  original  claim  against  all 
the  partners,  in  the  event  of  the  instrument  being  dishonored,  (s) 
This  notion  was  founded,  principally,  on  the  following  case  :  A., 
B.,  and  C.  were  partners  in  trade.  A.  retired  from  the  firm,  and 
notice  of  that  fact  was  given  to  D.,  a  creditor  of  the  firm  ;  and  also 
that  B.  and  C.  continued  the  business,  and  had  assumed  the  funds, 
and  charged  themselves  with  the  debts  of  the  partnership.  The 
balance  due  to  D.  was  transferred  to  his  credit  by  the  new  firm, 
and  D.  was  informed  of  this  transfer,  and  assented  to  it.  He  after- 
wards drew  upon  the  new  firm  for  a  part  of  this  balance,  and  they 
accepted  and  paid  his  bills.  The  new  firm  afterwards  became  in- 
solvent ;  and  it  was  held,  that  A.  continued  liable  for  the  remainder 
of  the  debt  due  to  D.  from  the  old  firm,  (t) 

{n)  Atkinson  v.  Hawdon,  2  A.  &  B.  628;  [q)  Smith  v.  Ferrand,  7  B.  &  C.  19. 

and  see  M'Dowall  v.  Boyd,  B.  C.  12  Jur.  (r)  Anderson  </.  Hillies,  12  C.  B.  499; 

980.  21  L.  J.  C.  P.  150,  152  ;  Strong  u.  Hart, 

(o)  Robinson  v.  Read,  9  B.  &   C.  449,  6  B.  &  C.  160  ;  Marsh  v.  Pedder,  4  Camp, 

and  cases  there  cited.  257. 

(p)  Per    Bayley   J.   lb.  455;    [Collyer  (s)  3  Chit.  Com.  L.  132. 

Partn.  §  1227;    Chapman  u.  Durant,  10  (()  David  f.  Ellice,  5  B.  &  C.  196.  And 

Mass.  47  ;  French  v.  Price,  24  Pick.  20,  see  Lodge  v.  Dicas,  3  B.  &  Aid.  61). 
21.] 
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But  since  the  decision  of  the  above  case,  the  doctrine  which  it 
was  supposed  to  establish  has  been  much  considered  ;  and  the  true 
rule  with  reference  thereto  would  now  seem  to  be  :  that  although 
mere  knowledge  by  the  creditor,  of  the  existence  of  such  an  ar- 
rangement amongst  the  members  of  a  firm  which  is  about  to  be  dis- 
solved, will  not  bind  him  :  yet  his  own  agreement  to  accept  the 
transfer  of  liability  will,  (t^)  and  that  it  is  for  the  jury  to  say, 
whether  or  not  he  has  entered  into  such  an  agreement,  (m) 

As  regards  the  immediate  parties  to  a  bill  or  note,  the  debt 
Whenorig-  between  them  which  formed  the  consideration  for  the 
bTiif'^^red'^  instrument,  may  be  inqtiired  into,  either  wholly  or  in 
into.  part ;  and  the  holder  shall  recover  no  more  than  the  real 

amount  of  the  debt  due  to  him  from  the  defendant,  (x)  But  we 
have  seen  that,  even  between  such  parties,  if  the  instrument  were 
given  upon  a  special  contract,  which  has  not  been  entirely  re- 
scinded, (y)  or  which  is  not  wholly  void  on  account  of  fraud,  (2) 
so  that  the  reduction  claimed  by  the  defendant  would  involve  a 
question  of  unliquidated  damages,  a  partial  failure  of  consideration 
will  afford  no  defence  to  an  action  on  the  bill,  (a)  Thus,  if  a  bill 
be  given  for  the  price  of  a  horse,  warranted  sound,  but  which  is  not 
so,  and  which  has  not  been  received  back  by  the  plaintiff ;  or  for 
the  price  of  goods  of  less  value  than  the  amount  charged  ;  (5)  or 
for   the   premium  agreed   to  be  paid  with  an    apprentice,  who  is 

{fl)  [See   Waydell   v.   Lner,   3    Denio  Higgins  v.  Packard,  2  Hall,  547  ;  Bayley 

410;  Averill  ,..  Loucks,  6  Barb.  19;  Van  on  Bills  (2d  ed.),  399  to  401 ;   Bonnell  v. 

Eps  V,  Dillaye,  6  Barb.  244  ;  Collyer  Partn.  .Chamberlin,  26  Conn.  487.] 
(Am.   ed.    1853)   §   559   et   seq. ;    Harris         («)  Lyth  c.  Anlt,  7  Exch.  669;  21   L. 

V.  Lindsay,  4  Wash.  C.   C.  98,  271 ;  An-  J.  Exch.  217  ;  Thompson  v.  Percival,  5  B. 

dersonu.  Henshaw,  2  Dana,  272;  Bernard  &  Ad.  925;   Hart  v.  Alexander,  2   M.  & 

V.    Torrence,   5    Gill   &  J.  .383;    Isler  v.  W.  484;  1   Smith  L.  C.  149  b.     Lodge  v. 

Baker,  6  Humph.  85  ;  Arnold  v.  Camp,  12  Dicas  may  now  be  considered  as  overruled. 

John.  409  ;  Wangh  v.  Carrigcr,  1  Yerger,  Per  Martin  B.  Lyth  r.  Ault,  supra. 
31;    Wildes   «.   Fcssenden,   4    Met.    12;         (x)  Byles  on  Bills,  93. 
Chase  v.  Vaughan,  30  Maine,  412 ;  Wil-         {y)  See  ante,  1094. 
kins  V.  Eeed,  6  Groenl.  220,  221,  perMellen         (2)  Lewis  v.  Oosgrave,  2  Taunt.  2  ;  Ar- 

C.   J. ;  Herring  t/.  Langer,  3  John.   Cas.  cher  v.  Bamford,  3  Stark.  175. 
91  ;  Schermcrhornu.  Laines,  7  John,  310;         (a)  See  Warwick  v.  Nairn,   10  Exch, 

Smith  V.  Rogers,  17  John.  340;  Muldon  v.  762  ;  Trickey  v.  Larne,  6  M.  &  W.  278. 
Whitlock,   1   Cowcn,  290;    Kean  u.  Du-         (b)  Wells  v.  Hopkins,  5  M.  &  W.  7 

fresne,  3  Serg.  &  R.  233.   Where  there  are  Solomons  v.  Turner,  1  Stark.  51  ;  Morgan 

severaljointdebtors,  taking  the  note  of  one  i-.  Richardson,  1   Camp.  40  ;  7  East,  483 

for  the  amount  of  the  debt  discharges  the  Tye  u.  Gwynne,  2  Camp.  346  ;  Obbard  v. 

others,  if  the  note  was  taken  as  payment,  Betham,  Moo.  &  M.  483. 
and  with  the  intent  to  discharge  others. 
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bound  by  an  apprenticesliip  deed  not  properly  stamped,  but  under 
which  the  master  has  kept  and  instructed  the  apprentice  for  a  time, 
and  wliicli  miglit  be  rendered  valid  by  being  properly  stamped  ;  (c) 
or  for  tlie  amount  of  a  premium  to  be  paid  by  tlie  defendant  to  the 
plaintiff,  for  a  lease  to  be  granted  by  the  latter,  of  certain  premises  of 
which  the  defendant  has  had  possession,  but  wliich  lease  the  plain- 
tiff has  refused  to  grant ;  (cZ)  or  for  part  of  the  price,  payable  by 
instalments  at  stipulated  pei'iods,  of  an  estate  sold  subject  to  a  mort- 
gage,—  but  which  has  not  been  conveyed,  solely  in  consequence  of 
the  mortgagee  refusing  to  join  in  the  conveyance,  so  that  the  con- 
tract is  still  open  ;  (e)  or  for  the  price  of  communicating  a  supposed 
new  discovery,  which  turns  out  to  be  of  less  value  than  was  anti- 
cipated :  (/)  in  these  cases  the  plaintiff  shall  recover  the  full 
amount  secured  by  the  bill  or  note,  leaving  the  defendant  to  obtain 
redress  by  a  cross  action,  (g) 


(c)  Mann  v.  Lent,  10  B.  &  C.  877. 

(d)  Mogijiidge  v.  Jones,  14  East,  486. 

(e)  Spiller  v.  Westlake,  2  B.  &  Ad.  155. 
(/)   Dny  V.  Kix,  9  Moore,  159. 

(g)  See  per  Hullock  B.  Gascojne  v. 
Smiili,  M'Clel.  &  Y.  349.  [The  rule 
stated  in  the  to.xt  prevails  in  England ;  but 
a  different  rule  has  been  ailopted  to  some 
extent  in  the  United  States.  After  a  full 
consideration  of  the  eases  in  Harrington  v. 
Stratton,  22  Pick.  510,  it  was  held,  in  an 
action  by  the  payee  against  the  maker  of 
a  promissory  note  given  for  the  price  of  a 
chattel,  that  it  is  competent  for  the  maker 
to  prove,  in  reduction  of  damages,  that  the 
sale  was  effected  by  means  of  false  repre- 
sentations of  the  value  of  the  chattel,  on 
the  part  of  the  payee,  although  the  chattel 
had  not  been  returned  or  tendered  to  him. 
This  dcciision  is  supported  by  the  cases 
of  Spalding  v.  Vandcrcock,  2  Wend.  431  . 
Burton  v.  Stewart,  3  lb.  236  ;  Chancellor 
Walworth  in  M'Allistcr  v.  Reab,  4  Wend. 
483  ;  Pcrlcy  v.  Balch,  23  Pick.  286,  287  ; 
Hammatt  v.  Emerson,  27  Maine,  308. 
See  De  Seuhanberg  v.  Buchanan,  5  C.  & 
P.  343;  Mulford  v.  Shepherd,  1  Scam. 
587.  In  the  above  case  of  Harrington  v. 
Stratton,  22  Pick.  517,  Mr.  Justice  Dewey 
remarked  :  "  The  strong  argument  for  the 
admission  of  such  evidence,  in  reduction 
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of  damages  in  cases  like  the  present,  is, 
that  it  will  prevent  circuity  of  action.  It 
is  always  desirable  to  prevent  a  cross 
action,  where  full  and  complete  justice  can 
be  done  to  parties  in  a  single  suit,  and  it  is 
upon  this  ground,  that  the  courts  have  of 
late  been  disposed  to  extend  to  the  great- 
est length,  compatible  with  the  legal  rights 
of  the  parties,  the  principle  allowing  evi- 
dence in  defence  or  in  reduction  of  damages 
to  bo  introduced,  rather  than  to  compel  the 
defendant  to  resort  to  his  cross  action.  As 
it  seems  to  u.s,  the  same  purpose  will  be 
further  advanced,  and  with  no  additional 
evils,  by  adopting  a  rule  on  this  subject 
equally  broad  in  its  application  to  cases  of 
actions  on  promissory  notes,  between  the 
original  parties  to  tlie  same,  as  to  actions 
on  the  original  contract  of  sale,  and  hold* 
ing  that,  in  either  case,  evidence  of  false 
representations  as  to  the  quality  or  charac- 
ter of  the  article  sold,  may  be  given  in 
evidence  to  reduce  the  damages,  although 
the  article  has  not  been  returned  to  the 
vendor."  And  in  Mixer  v.  Coburn,  11 
Met.  539,  561,  Mr.  Chief  Justice  Shaw 
said:  "We  suppose  it  settled  by  the 
modern  ])raciice,  that  to  avoid  circuity  of 
action,  the  vendee  of  personal  property 
may  show,  in  reduction  of  damages,  such 
ground  of  deceit  or  broach  of  express  or 
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Where  an  action  is  brouglit  upon  a  bill  of  exchange  or  promis- 
^  scry  note,  and   also   for   goods   sold,  and    the    plaintiff 

presumed  to  proves  the  bill  or  note,  without  showing  the  considera- 
given  for  tion  for  it,  and  also  the  goods  sold  ;  and  it  appears  that 
*  '■  the  price  became  due  before  the  bill  or  note  was  given  ; 

a  presumption  arises  that  the  instrument  was  given  in  payment  for 
the  goods.  (K)  And  where,  in  an  action  on  a  note,  with  a  count 
on  an  attorney's  bill  for  300Z.,  it  appeared  that  the  note,  which  was 
for  87?.  4s.,  was  given  at  a  time  when  business  to  the  extent  of  17Z. 
only  had  been  done  ;  still,  as  the  plaintiff  gave  no  evidence  of  the 
consideration  for  the  note.  Lord  Tenterden  C.  J.  left  it  to  the  jury 
to  say,  whether  the  note  had  been  given  in  satisfaction  of  the  bill 
for  business  done  up  to  the  time  of  its  date,  or  whether  it  was  an 
entirely  distinct  transaction,  (i) 

Where  it  is  part  of  the  original  terms  of  a  contract  for  the  sale  of 
Howtode-  goods,  that  the  price  shall  be  paid  by  a  bill  or  note,  and 
Clare.  ^j^g  party  who  is  to  give  the  bill  or  note  refuses  to  do  so 

on  request ;  the  remedy  to  be  adopted,  during  the  period  of  credit 
agreed  upon,  is  by  a  special  action  for  not  accepting,  or  for  not 
giving  the  bill  or  note ;  and  the  common  count  for  goods  sold  is  not 
maintainable,  until  after  the  expiration  of  such  credit.  (^)  Thus, 
where  A.  sold  goods  to  B.  which  were  to  be  paid  for  partly  in  cash, 
and  the  residue  by  bills  at  intervals  of  three  months  each  ;  it  was 
held  that  A.  could  not  —  upon  non-payment  of  the  money  and  non- 
delivery of  the  bills  —  sue  as  for  goods  sold  and  delivered,  without 
waiting  the  expiration  of  the  credit ;  but  that  his  remedy  was  by 
special  action  on  the  contract.  (Z) 

We  have  seen  that  payment  of  a  smaller  sum  cannot  in  law  be 
Pleading  and  deemed  a  satisfaction  of  a  larger,  (m)  And,  although 
evidence.         ^j-^g  giving  and  acceptance  of  a  bill  or  note  for  an  amount 

implied  warranty  in  the  sale,  as  would  be  Maine,  518.     And  it  is  no  defence  to  an 

sufficient  in  law  to  sustain  a  cross  action."  action  for  such  preiixisting  debt,  that  such 

Opposed  to  this  are  the  decisions  in  Thorn-  a  note  was  given   to  the  plaintiff  for  the 

ton  V.  Wjnn,  12  Wheat.  183  ;   Pulsifer  v.  same  amount.  lb.  And  the  plaintiff  is  not 

Hotchkins,  12  Conn.  234  ;  Scudder  v.  An-  bound  to  produce  such  a  note,  if  so  given, 

drews,  2  McLean,  464.]  or  account  for  its  loss  at  the  trial.     lb.] 
(h)  Mutrie  v.  Harris,  Moo.  &  M.  322.  {k)  Mussen  v.  Price,  4  East,  147  ;  Brooke 

(i)  King  V.  Martin,  3  C.  &  P.  347.    [But  v.  White,  1  N.  R.  330  ;  Taylor  v.  Briggs, 

there  is  no  presumption  in  law  that  a  note  Moo.  &  M.  30,  note. 

not  negotiable,  of  the  same  amount  with  a        (/)  Paul  v.  Dod,  2  C.  B.  800 ;    [Hunne- 

preexisting  book  debt,  was   taken  as  pay-  well  v.  Grafton,  10  Met.  4.54,  459.] 
ment  of  that  debt.    Bartlett  v.  Mayo,  33        (m)  Ante,  1101. 
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smaller  than  that  of  the  debt,  may  be  pleaded  by  way  of  accord  and 
satisfaction  to  an  action  for  such  debt ;  (w)  yet,  it  would  seem,  that 
the  giving  of  such  bill  or  note  cannot  be  treated  as  a  payment  of  the 
debt.  And  accordingly  it  appears,  that  if,  to  an  action  for  lOOZ., 
claimed  in  the  declaration,  the  defendant  were  to  plead,  that  the 
plaintiff  took  a  bill  for  50L,  for  and  on  account  of  such  100?.,  such 
a  plea  would  be  bad  in  substance,  (o) 

But  the  taking  a  negotiable  bill  or  note  for  a  debt  operates  dur- 
ing the  currency  thereof,  or  after  it  has  been  indorsed  over,  as  a 
primd facie  discharge  or  payment  of  the  debt;  and  it  is  therefore 
sufficient  for  the  defendant  to  plead  these  facts,  without  showing  in 
his  plea  that  the  note  was  paid  ;  or  that  it  was,  by  express  agree- 
ment, taken  absolutely  as  payment ;  or  that  the  plaintiff  has  been 
guilty  of  laches  in  regard  to  it ;  or  any  other  circumstances  which 
negative  the  plaintiff 's  right  to  resort  to  his  original  demand,  on  the 
instrument  being  dishonored,  (p) 

For  the  same  reason,  where  the  creditor  has  taken  the  bill  or 
note  of  a  third  person  for  his  debt,  and  upon  the  dishonor  of  that 
instrument  he  brings  an  action  for  such  original  debt,  and  the 
debtor  pleads  that  the  bill  or  note  was  taken  on  account  thereof;  it 
is  incumbent  on  the  creditor  to  plead  and  prove  such  circumstances, 
as  will  obviate  the  effect  of  his  having  taken  the  bill,  and  revive 

(n)  Sibree  v.  Tripp,  15  M.  &  W.  23.  charge  the  maker  from  his  liabiliry  there- 

(o)  See  per  Parlie  B.  Sard  v.  Rhodes,  1  on ;  but  to  make  out  a  defence  to  a  suit 

M.  &  W.  153,  155  ;  Thomas  ti.  Heathorn,  upon  that  note,  it  must  be  made  to  appear 

2  B.  &  C.  477  ;  Bolt  v.  Watson,  4  Bing.  that  the  smaller  note   was   paid,  ov  pay- 

273.     [In  Jenness  v.  Lane,  26  Maine,  475,  ment  thereof  tendered,  at  the  time  it  be- 

it  was  held  that,  if  the  holder  of  a  note  came  payable,  or  that  payment  was  pre- 

then  due  and  payable,  take  a  new  note  for  vented  by  the  wrong  of  the  holder,  or  that 

a  less  sum,  whereon  the  same  person  only  he  had  adopted  a  new  note  in  discharge  of 

is  liable,  payable  in  thirty  days,  and  agree,  the  old  one.     lb.     Such  payment  at  the 

that  if  the  smaller  note  shall  be  paid  at  time  the  new  note  became  payable,  is  not 

maturity,  the  maker  shall  be  discharged  waived  or  excused,  if  the  holder,  being  the 

from  his  liability  on  the  larger  one,  the  whole  time  an  inhabitant  of  another  state, 

contract  cannot  be  enforced  for  the  want  takes  the  new  note  with  him  to  his  place 

of   a  consideration  ;    but  should   another  of  residence ;   nor  if  he  omits  to  make  a 

person  be  also  liable  on  the  smaller  note,  demand  and  notify  the  indorser;  nor  if  he 

as    indorser  thereof,    the   contract  would  does  not  notify  the  maker,  that  he  elects 

have  sufficient  consideration  to  support  it,  to  rely  on  payment  of  the  old  note;  nor  if 

and  would  be  binding.     Where  such  con-  he  omits  to  return  or  offer  the  new  note  to 

tract  is  made  upon  a  sufficient  considera-  the  maker,  until  the  time  of  trial.   Jenness 

tion,  and  is  a  valid  contract,  still  it  does  v.  Lane,  26  Maine,  475.] 
not  of  itself,  at  the  time  it  is  made,  operate        (p)  See  Chit.  jun.  PI.   3d  ed.  370,  in 

as  a  payment  of  the  larger  note,  or  dis-  nutis. 
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the  orio-inal  demand  ;  e.  g.  that  he  used  reasonable  diligence,  by 
presenting  the  bill  or  note,  to  obtain  payment  thereof  from  the  ac- 
ceptor or  maker ;  (5)  or  that,  before  the  time  for  presentment 
elapsed,  circumstances  occurred  which  excused  him  from  making 
such  presentment,  such  as  the  bankruptcy  of  the  maker  or  ac- 
ceptor, (r)  And  it  is  held  that,  in  such  a  case,  the  creditor  is  not 
bound  to  give  his  debtor  notice  of  the  bankruptcy,  before  the  expi- 
ration of  the  time  for  presenting  the  bill  or  note  ;  but  only  M'ithin 
a  reasonable  time  after  the  fact  of  the  bankruptcy  came  to  his 
knowledge,  (r) 

But  it  seems  that,  where  the  debtor  is  not  a  party  to  the  bill  or 
note,  he  cannot  require  proof  of  a  strict  presentment  for  payment, 
or  that  he  had  formal  notice  of  dishonor,  according  to  the  custom  of 
merchants ;  and  that,  even  where  no  presentment  has  been  made, 
or  notice  given,  this  will  be  no  defence  if  it  appear  that  he  was  not 
thereby  prejudiced,  (s) 

And,  clearly,  where  a  debtor  hands  over  to  his  creditor,  on  ac- 
count of  his  debt,  a  bill  or  note  which  is  on  a  wrong  stamp,  or 
which  is  not  negotiable,  the  latter  may  sue  for  the  original  debt, 
without  proving  either  presentment  or  notice  of  dishonor,  (i) 

But  although,  where  the  debtor  is  the  acceptor  of  the  bill,  or 
maker  of  the  note,  he  is  not  entitled  to  have  it  presented  for  pay- 
ment ;  yet,  if  the  creditor  sue  him  for  the  original  demand,  and  it 
appear  that  a  negotiable  bill  or  note  was  given  on  account  thereof, 
the  plaintiff  must  produce  it  at  the  trial,  (J^)  to  show  its  dishonor, 
and  that  it  is  not  held  by  a  third  person  ;  (m)  or  he  must  show  that 
it  was  dishonored,  and  has  been  destroyed  ;  or  that  it  is  within  his 
control,  ■ —  e.  g.  that  it  lies  protested  for  dishonor  in  the  hands  of  his 
foreign  agent,  (a;) 

(q)  4  Anne,  c.  9,  s.  7  ;  Bridges  v.  Berry,  v.  Blaneharil,  22   I'iek  1 18,  21  ;  Ayers   v. 

3  Taunt.  130.  Hcwett,  19  Maine,  281  ;  Jei  ncss  v.  Lane, 

(r)    Robson    v.   Oliver,   10   Q.   B.   704.  26  Maine,  475,  483.] 

[Sec  Jenncss  «.  Lane,  20  Maine,  475,  cited  (k)  See  Ramiiz  v.  Crowe,  1  Exeh.  167  ; 

and  stated  in  note  (o),  p.  1143.]  Price  v.  Price,  16  M.  &  W.  232. 

(s)  Goodwin  v.  Coatcs,  1  Moo.  &  Rob.  (x)  Hadwen  i.  Mcndizabcl,  10  Moore, 

221,  222,   note   {(i)  ;  llolbrow  v.  Wilkins,  477  ;  S.  C.  1  C.  &  P.  20  ;  Burden  v.  Ilal- 

1  B.  &  C.  10  ;  Van  Wort  v.  Woolley,  3  B.  ton,  4  Bing.  454.    In  tlio  latter  case,  the 

&  C.  439  ;  Murray  i.  King,  5  B.  &  Aid.  action  was  for  goods  sold,  for  the  price  of 

165  ;  Swinyard  v.  Bowos,  5  M.  &  S.  62.  which  bills  had  been  given  by  the  defend- 

(()  Cundy  V.  Marriott,  1  B.  &  Ad.  696;  ant.      At  the  trial,  the  plaintiff  produced 

Plimley  v.  Wcstley,  2  Scott,  423.  the  bilLs,  overdue  and  dishonored;  but  it 

((1)  [See  per  Shaw  C.  J.  in  Thurston  appeared,  that  when  the  adi'on  was  irowjA;, 
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5.  Release. 

1.  Form  and  effect  of  express  release.       I     3.  To  whom  executed. 

2.  By  whom  executed.  I     4.  Of  releases  hy  operation  of  law. 

1.  The  release    of  a  debt,   without  payment,  may  be   effected 
either  by  the  express  act  of  the  creditor,  or  by  operation    Form  of 
of  law.  ''^^'"''^■ 

The  general   rule  is,  that  a  release  by  the  creditor  should    be 
under  seal ;  (jf)  and  if  it  be  under  seal,  no  consideration  is  neces- 


the  bills  were  iu  the  hands  of  third  par- 
ties, who  had  sent  them  before  the  trial  to 
the  plaintiff,  without  any  money  passing. 
There  was,  however,  no  evidence  that  the 
bills  had  been  transferred  to  such  third 
parties  fcrr  value ;  and  the  court  held,  that 
the  action  was  maintainable.  Semble,  that 
if  it  had  appeared  that  the  third  parties 
held  the  bills  /or  value,  when  the  action 
was  brought,  such  action  could  not  have 
been  maintained. 

(y)  Co.  Litt.  264  b;  Bac.  Abr.  Release 
(A.) ;  Cordwent  o.  Hunt,  8  Taunt.  596. 
[In  Pennsylvania,  wliere  legal  and  equi- 
table jurisdiction  is  exercised  by  the  same 
court  and  jury,  it  was  determined,  in  the 
case  of  Wentz  v.  De  Haven,  1  Serg.  &  R. 
312,  that  a  seal  is  not  necessary  to  a  release 
of  a  debt  secured  by  the  most  formal 
sealed  instrument,  and  whether  due  or  not. 
In  Whitehill  v.  Wilson,  3  Penn.  405,  the 
same  court  decided  that  a  parol  release  of 
a  judgment  is  sufficient  in  equity,  but  a 
consideration  is  necessary  to  support  it; 
that  it  is  not  enough  that  it  is  in  writing, 
if  without  a  consideration.  And  it  was 
said  by  Gibson  C.  J.  delivering  the  opin- 
ion of  the  court :  "  In  the  case  at  bar, 
there  was  neither  evidence  nor  pretence 
of  consideration,  beyond  the  mere  benevo- 
lence of  the  creditor ;  and  the  direction 
[of  the  court  below]  would  be  without  a 
shadow  of  support,  were  it  not  intimated 
in  Wentz  v.  De  Haven,  1  Serg.  &  R.  312, 
on  the  authority  of  Lord  Mansfield's  dic- 
tum in  Martin  v.  Mowlin,  2  Burr.  279, 
that  a  parol  gift  or  relinquishment  of  a 
mortgaged  debt  will  release  the  mortgage 
itself,  without  regard  to  the  questions  of 


consideration  or  actual  delivery.  It  is  ob- 
vious that  Lord  Mansfield's  attention  was 
occupied  with  the  disputed  operation  of 
the  statute  of  frauds,  instead  of  the  neces- 
sity of  a  consideration  or  delivery  ;  and  it 
is  fair  to  intend  that  he  had  in  view  a  gift 
accompanied  by  all  the  incidents  necessary 
to  give  it  validity.  He  is,  therefore,  not 
authority  for  the  broad  position,  that  a 
debt  by  specialty  or  of  record  may  be  re- 
leased without  consideration  and  by  parol ; 
nor  does  the  opinion  of  the  judges  in 
Wentz  V.  De  Haven  go  that  far.  The 
propriety  of  the  judgment  in  that  case  is 
not  to  be  disputed,  the  release  being  in 
favor  of  a  child  ;  but  it  is  less  easy  to  sub- 
scribe to  another  point  of  doctrine  asserted 
in  it,  that  the  delivery  of  the  agreement  in 
writing  to  the  party  intended  to  be  bene- 
fited, would  have  been  a  circumstance  to 
cure  a  defect  in  the  consideration,  or  per- 
haps to  supply  the  place  of  it  altogether. 
The  paper,  though  not  under  seal,  was 
certainly  thought  to  have  a  peculiar  effect, 
in  consequence  of  its  being,  as  was  said, 
not  a  parol  but  a  written  declaration,  the 
accuracy  of  which  I  may,  with  a  sincere 
respect  for  the  opinions  of  our  learned 
and  able  predecessors,  be  permitted  to  con- 
trovert." .  .  .  .  "  The  agreement, 
though  in  writing,  was  nevertheless  parol, 
and  the  delivery  of  tlie  written  evidence 
of  it,  could  no  more  dispense  with  the  ne- 
cessity of  a  consideration,  than  could  the 
delivery  of  a  promissory  note  dispense 
with  it  between  the  original  parties  by 
operating  as  a  gift  of  the  money  ;  for  sure- 
ly the  form  of  the  transaction,  by  which 
a  person  is  to  part  with  his  property,  — 


1146 


DEFENCES. 


sary  ;  (z)  but  if  it  be  not,  then  the  want  of  a  consideration  will 
render  the  instrument  inoperative  ;  (a)  even  although  the  debtor 
pay  part  of  the  debt,  and  the  creditor  give  a  receipt,  expressing 
that  such  money  is  received  in  full  of  all  demands.  (J) 

No  particular  form  of  words  is  necessary  to  constitute  a  valid  re- 
lease ;  but  any  words  which  show  an  evident  intention  to  renounce 
the  claim  upon,  or  to  discharge  the  debtor,  are  sufficient,  (c)  Thus, 
an  acknowledgment  that  the  party  "  is  satisfied  "  ;  (c?)  or  a  cove- 
nant "  not  to  sue,"  without  any  limitation  as  to  time,  (e~)  amounts 
to  a  release,  (e^) 

So,  if  creditors  agree,  by  indenture,  to  give  their  debtor  a  letter 
Letter  of  li-  ^f  license  for  a  certain  time  ;  and  the  indenture  contain 
cense.  ^  proviso  that,  if  any  creditor  should  molest  the  debtor 

within  that  time,  the  debtor  should  be  exonerated  from  the  debt 
due  to  such  creditor,  and  that  the  indenture  might  be  pleaded  in 


whether  by  a  creation  of  a  new  debt,  or 
the  extinction  of  an  old  one,  —  cannot  be 
thought  to  make  a.  difference.  Neither 
could  it  change  tlie  executory  nature  of 
the  agreement,  as  being  n  symbolical  de- 
livery of  the  mortgage  or  bond  accom- 
panying it,  which  ought  itself,  as  being 
the  proper  muniment  of  the  title,  to  have 
been  delivered  up  or  cancelled.  To  deliver 
to  the  donee  a  memorandum  of  the  gra- 
tuitous transfer  of  a  bond  retained  by  the 
donor,  would  no  more  pass  the  property 
in  it,  than  would  the  gift  of  any  other 
chattel  in  the  same  circumstances  ;  and  a 
gift  of  the  debt  to  the  obligor  must  cer- 
tainly depend  on  the  same  principles. 
Whatever,  then,  may  be  the  facility  of 
proof,  or  certainty  of  intent,  afforded  by 
a  written  declaration,  it  can,  if  unsealed, 
have  no  peculiar  or  greater  effect  than  if 
it  were  merely  verbal."  See  Shaw  v. 
Pratt,  22  Pick.  .308.]  When  a  release  may 
be  presumed.  Bigg  v.  Roberts,  3  C.  &  P. 
43 ;  Washington  v.  Erymer,  Peake  Ad. 
Ca.  200. 

(z)  Preston  f.  Christmas,  2  Wils.  86. 

(a)  Per  Bayley  J.  Lodge  v.  Dioas,  3  B. 
&  Aid.  611,614. 

(b)  Fitch  V.  Sutton,  5  East,  230. 

(c)  Co.  Litt.  264;  Com.  Dig.  Release 
(A.  1)  ;  Bac.  Abr.  Release  (A.). 


{d)  Hickmot's  case,  9  Co.  52  b. 

(e)  Deux  v.  Jeffries,  Cro.  El.  3.52;  1 
Roll.  Abr.  939,  1.  50;  Ayliffr.  Scrimshire, 
1  Show.  46;  Carivil  r.  Edwards,  1  Show. 
330;  2  Wms.  Saund.  47  t;  Bac.  Abr. 
Release  (A.  2) ;  Com.  Dig.  Release 
(A.  1). 

(e^)  [A  covenant  not  to  sue,  without 
limitation  of  time,  is  a  release.  Rosevelt 
V.  Stackhouse,  1  Cowen,  122  ;  Cuyler  v. 
Cuyler,  2  John.  186  ;  White  v.  Dingley,  4 
Mass.  433  ;  Upham  v.  Smith,  7  Mass.  265  ; 
Sewall  V.  Sparrow,  16  Mass.  24  ;  Shed  v. 
Pcirce,  17  Mass.  623;  Clark  r.  Russell,  3 
Watts,  213  ;  SidwcU  v.  Evans,  1  Penn. 
385;  Gibson  u.  Gibson,  15  Mass.  112; 
Tuckcrman  v.  Newhall,  17  Mass.  584; 
Clopper  V.  Union  Bank  of  Jlaryland,  7 
Har.  &  J.  92 ;  Reed  u.  Shaw,  1  Blackf. 
245  ;  Lane  v.  Owings,  3  Bibb,  247  ;  Gar- 
nctt  V.  Macon,  2  Brock.  185 ;  S.  C.  6  Call, 
308;  Guard  v.  Whiteside,  13  111.  7;  Strat- 
ton  u.  Mason,  15  Pick.  511.  And  the 
same  rule  applies  for  the  same  reason,  to 
a  promise  or  agreement,  not  under  seal, 
not  to  sue  a  note  of  hand  or  other  con- 
tract which  likewise  is  not  under  seal. 
Per  Wilde  J.  in  Poster  r.  Purdy,  5  Met. 
442,  443 ;  Warren  v.  Walker,  23  Maine, 
458,  per  Whitman  C.  J.] 
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bar  of  such  debt ;  such  indenture  will  operate  as  a  defeasance  ;  and, 
if  an  action  be  brought  for  such  debt  within  the  time,  will  be 
pleadable  in  bar  thereof.  (/) 

But  a  covenant,  or  an  agreement  even  on  good  consideration,  not 
to  sue  upon  a  contract  for  a  limited  time,  is  not  pleadable  Covenant, 
in  bar  of  an  action  on  such  contract.  (^)  If,  however,  a°i'mit'e"d  *" 
a  covenant  not  to  sue  for  a  limited  time,  be  contained  in  '™^- 
the  same  instrument  which  contains  the  covenant  on  which  the  ac- 
tion is  brought,  it  may  be  pleaded  in  bar  of  such  action  ;  provided 
it  appear  upon  the  construction  of  the  whole  instrument,  that  the 
latter  covenant  was  intended  to  be  qualified  by  the  former.  (K) 

And  a  release  will  be  good,  although  it  be  made  sub- 
ject to  be  avoided  by  the  happening  of  a  condition  sub-   avoided  by 
sequent,  as  for  example,  by  the  non-payment  of  a  com-   *'°bfe'ue  t 
position,  (i) 

A  contract  not  under  seal,  whether  verbal  or  written,  may,  before 
breach,  be  discharged  by  parol.  (Je)  Contract  not 

Thus,  where  the  plaintiff  declared  that  the  defendant,  mavbe  dis- 
for  valuable  consideration,  assumed  to  go  a  certain  voy-  <=iiarf;ed  by 
age,  in  such  a  ship,  before  August  following,  and  alleged   breach. 


(/)  Gibbons  v.  Vouillon,  8  C.  Br  483. 
And  see  Legg  v.  Cheesebrough,  5  C.  B.  N. 
S.  741 .  [Where  a  forfeiture  is  stipulated 
for  in  case  the  covenant  not  to  sue  within 
a  limited  period  is  violated,  such  covenant 
may  be  pleaded  in  bar  of  an  action  brought 
within  the  time  limited.  Winans  v.  Hus- 
ton, 6  Wend.  471- ;  Pearl  v.  Wells,  6  Wend. 
291 ;  White  v.  Dingloy,  4  Mass.  433.  A 
bond  or  covenant  by  the  creditor  to  save 
harmless  and  indemnify  the  debtor  against 
the  debt,  operates  as  a  release  of  the  debt. 
Clark  V.  Bush,  3  Cowen,  151.] 

(g)  Ford  v.  Beech  (in  error),  11  Q.  B. 
852,  871 ;  Webb  u.  Spicer,  13  Q.  B.  886, 
898  ;  Moss  v.  Hall,  5  Exch.  46,  50 ;  Thim- 
bleby  v.  Baron,  3  M.  &  W.  210  ;  2  Wms. 
Saund.  47  t ;  and  see  Wilson  v.  Braddyll,  9 
Exch.  718.  [If  the  covenant  be  only  not  to 
sue  for  a  limited  time,  the  debtor's  remedy 
is  by  suit  on  the  covenant ;  and  it  does 
not  suspend  the  creditor's  action.  Clopper 
u.  Union  Bank  of  Maryland,  7  Harr.  &  J. 
92;  Gibson  v.  Gibson,  15  Mass.  112; 
Hoffman  v.  Brown,  1  Halst.  429 ;  Perkins 


V.  Gilman,  8  Pick.  229  ;  Fullam  v.  Valen- 
tine, 11  Pick.  159,  160;  Winans  v.  Hus- 
ton, 6  Wend.  471  ;  Berry  v.  Bates,  2 
Blackf.  119;  Guard  v.  Whiteside,  13  Bl. 
7  ;  Foster  v.  Purdy,  5  Met.  442  ;  Johnson 
V.  Daverne,  19  John.  134;  Scriba  v. 
Deanes,  1  Brock.  173.  But  this  latter 
doctrine  does  not  apply  to  actions  of  as- 
sumpsit, and  the  creditor  cannot  sue  be- 
fore the  period  has  passed.  Clopper  v. 
The  Union  Bank  of  Maryland,  7  Harr.  & 
J.  103.  But  see  Dow  v.  Tuttle,  4  Mass. 
414;  Perkins  v.  Gilman,  8  Pick.  230,  231, 
contra,  in  reference  to  this  last  proposi- 
tion.] 

(A)  Foley  v.  Fletcher,  3  H.  &  N.  769. 

(i)  Newington  o.  Levy,  L.  B.  5  C.  P. 
607  ;  in  Cam.  Scac.  6  lb.  180. 

[k)  Goss  V.  Lord  Nugent,  5  B.  &  Ad. 
58,  65 ;  per  Lord  Abinger,  Adams  v. 
Wordley,  1  M.  &  W.  374,  380  ;  Edwards 
V.  Weeks,  1  Mod.  262  ;  Mellward  v.  In- 
gram, Freera.  195  ;  S.  C.  2  Mod.  44 ;  Bac. 
Abr.  Release  (A.  1 ) ;  Bull.  N.  P.  152.  See 
Price  V.  Dyer,  17  Ves.  363. 
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a  breach  in  the  non-performance ;  to  which  the  defendant  pleaded, 
that,  hefore  any  breach  the  plaintiff  exoneravit  eum  of  the  said  prom- 
ise ;  on  demurrer,  the  plea  was  held  sufficient,  without  showing 
how  he  discharged  him,  or  that  such  discharge  was  in  writing.  (Z) 
And  so,  to  a  declaration  founded  on  mutual  promises  to  marry,  it 
was  held  to  be  a  good  plea  that,  after  the  promises  and  before  any 
breach  thereof,  the  plaintiii  absolved,  exonerated,  and  discharged 
the  defendant  from  his  promise  and  the  performance  thereof;  with- 
out stating  the  special  circumstances  under  which  the  discharge 
arose,  or  that  there  was  any  consideration  for  the  same,  (w) 

And  with  reference  to  the  release,  before  breach,  of  a  contract 
Contracts  within  the  statute  of  frauds,  it  is  said,  in  the  report  of 
^LtateS^  the  case  of  Goman  v.  Salisbury,  (n)  that  "the  single 
frauds  point  was,  whether  an  agreement  in  writing,  made  since 

the  statute  of  frauds  and  perjuries,  might  be  discharged  by  parol  ? 
And  the  lord  keeper  held  it  might,  and  therefore  dismissed  the  bill, 
which  was  brought  to  have  the  agreement  executed  in  specie." 
And  in  the  more  recent  case  of  Goss  v.  Lord  Nugent,  (o)  the 
court  of  king's  bench  inclined  to  the  same  opinion,  {o^) 
Contract  Eut  the  breach  of  a  contract  under  seal  is  not  excused 

under  seal.       ^^  there  having  been  a  parol  license  to  break  it.  (p) 
After  breach        And  after  breach  the  discharge  must,  whetlier  the  con- 
be  u'nder'"^      tract  be  under  seal  or  not,  be  b}'  release  under  seal,  un- 
^^*''  less  it  operate  as  an  accord  and  satisfaction,  (^q') 

(l)  Langden  v.  Stokes,  Cro.  Car.  383.  15  Maine,  61 ;  Franklin  v.  Loni,  7  Gill  & 

(m)  King  v.  Gillctt,  7  M.  &  W.  55.  J.  407 ;  Watkins   «.  Hodges,  6  Harr.  &  J. 

(n)  1  Vern.  240.  38  ;  ante,  155,  notes  {d)  and  (g).     But  see 

(o)  5  B.  &Ad.  58,  65  ;  but  see  per  Cur.  Stead  v.  Dawber,  10  Ad.  &  El.  57.] 

Harvey  v.  Grabham,  5  A.  &  E.  61,  73.  (p)  Per  Cur.  Doe  d.  Muston  v.  Gladwin, 

(oi)  [See  Emmet   u.  Dewhurst,  3  Mac.  6  Q.  B.  953,  962.     [Sec  White  v.  Walker, 

&   G.    587  (Am.  ed.),  note    [l),   596,    597.  31  111.  422.] 

But  in  Cummings  v.  Arnold,  3  Met.  486,  it  (?)  Per  Cur.  Foster  v.  Dawber,  6  Exch. 
was  held,  that  a  written  contract  for  the  839,  851  ;  20  L.  J.  Exch.  385 ;  Bull.  N.  P. 
sale  of  goods  may  be  varied  by  a  subse-  152;  [Bender  v.  Sampson,  11  Mass.  42; 
quent  parol  contract,  though  the  original  Rosevelt  v.  Stackhouse,  1  Cowen,  122 ; 
contract  falls  within  the  operation  of  the  Crawford  o.  Millspaugh,  13  John.  87.  A 
statute  of  frauds.  It  may  be  shown  that,  bond  or  other  specialty  may  be  released 
by  the  subsequent  oral  agreement,  the  by  a  parol  agreement  between  the  parties, 
time  of  performance  of  the  original  agree-  where  the  parol  agreement  is  executed, 
ment,  though  within  the  statute  of  frauds.  Dearborn  v.  Cross,  7  Cowen,  48.  See 
has  been  enlarged,  or  its  terms  varied,  or  Delacroix  v.  Bulkley,  13  Wend.  71  ;  Far- 
waived  or  discharged.  Stearns  v.  Hall,  ley  v.  Thompson,  15  Mass.  18  ;  Wiswall  u. 
9  Gush.  31.  See,  also,  Richardson  v.  M'Gowan,  1  Hoff.  125.  But  not  where 
Cooper,  25   Maine,  450  ;  Blood  r.  Hardy,  the  parol  agreement  is  executory.     Smith 
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This  rule,  however,  does  not  apply  to  bills  of  exchange  or 
promissory  notes,  —  an    oblio-ation    by  either  of  which   „ 

1         i'      1  1111  •  1         Except  m 

can,  by  tlie  law-merchant,  be  discharged  at  any  time  by   case  of  bills 

parol,  (r)  '  °^  exchange. 

A  debt  of  record  may  be  discharged  by  release  under   p^iji. »{ ^^^_ 
seal,  (s)  ord. 

Where  there  is  a  debitum  in  prcesenti,  a  release  of  "  all  actions 
or  demands"  discharges  it,  although  the  money  be  not  Effect  of  gen- 
payable  until  a  future  day.  {t)  So  a  general  release,  erai  release. 
after  action  brought,  discharges  not  only  the  debt  but  also  all  dam- 
ages and  costs,  (m)  And  so,  if  a  transaction  which  lays  the  foun- 
dation of  a  future  liability,  has  occurred  at  the  time  of  the  release, 
a  general  release  of  all  causes  of  action  for  any  matter  which  has 
happened  down  to  the  time  of  the  release,  will  discharge  the  re- 
leasee from  all  liability  in  respect  of  such  transaction.  But  a  party 
cannot  release  all  causes  of  action  that  may  arise  or  accrue  after  the 
execution  of  a  release,  (x) 

And  the  effect  of  a  release  may  be,  to  prevent  any  debt  from 
ever  coming  into  existence.  Thus,  where  certain  dividends  were 
assigned  to  the  defendant  by  deed,  which  contained  a  clause  stating 
that  the  whole  purchase-money  had  been  paid  ;  and  released  the 
same ;  it  was  held  that,  inasmuch  as  there  could  not  be  any  debt 
until  the  execution  of  the  deed,  and,  by  the  execution  of  the  deed 
itself,  such  debt  was  released ;  there  never  was  a  time  at  which 
there  was  any  duty  on  the  part  of  the  defendant,  to  pay  the  money 
in  question,  (y) 

V.  Lewis,  24  Conn.   624.     A  contract  in^w.  Bridges,   Cro.  Jac.   300.     [And  this  is 

writing  will  not  be  deemed  to  have  been  true,  although  the  debt  or  demand  be  upon 

waived  by  a  mere  executory  parol  agree-  notes  taken   by  the  releasor   in  his  own 

ment  entered  into  by  the  parlies,  to  vary  name   for  goods  sold  by  hira  as  factor. 

or  modify  its  terms.     Adams  v.  Nichols,  Deland  v.  The  Amesbury  W.  &  C.  Manuf 

19   Pick.    275;    Mill   Dam  Foundery   u.  Co.  7   Pick.   244.    A  rele&se  technically 

Hovey,  21  Pick.  417,  429.]  operates   only  on  a  present  interest.     But 

(r)  Foster  v.  Dawber,  6  Exch.  839  ;  20  when  there  is  a  present  right  to  take  ctFect 

L.  J.  Exch.   385.     And  it  is   said,  that  in  futuro,  such  a  right  may  be  presently 

there  may  be  an  express  renunciation  of  released.   Woods  v.  Williams,  9  John.  123. 

his  claim  by  the  holder,  without  consider-  See  Pierce  v.  Parker,  4  Met.  80.] 
ation.     Byles  on  Bills,  10th  ed.  197.    But        (u)  See  Tetley  v.  Wanless,  L.  R.  2  Ex. 

as  to  this,  quaere  ?     See  M'Manus  v.  Bark,  275. 
L,  R.  5  Ex.  65.  (x)    See  per  Best   C.   J.   Rndburn   v. 

(s)  Barker  v.  St.  Quentin,  12  M.  &  W.  Morris,  4  Bing.  649,  6.52.     [Hubbard  J.  in 

441.  ^  Pierce  v.  Parker,  4  Met.  80.] 

(t)  Co.  Litt.  291;  Com.   Dig.  Release         iy)  Baker  v.  Heard,  5   Exch.   959;  20 

(E.) ;  Bac.  Abr.  Release  (I.  1,  2) ;  Tynan  L.  J.  Exch.  444. 
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How  con-  So  a  release  shall  be  construed,  according  to  the  par- 

strued.  ticular  purpose  and  intent  for  which  it  was  made,  (z) 

And  a  court  of  equity  will  interfere,  for  the  purpose  of  restrain- 
ing a  release  which  is  ffeneral  in  its  terms,  to  that  which 
straine*  in  was  m  the  contemplation  ot  the  parties  at  the  time  it 
«qu>  y-  ^^.gg  executed,  (a) 

So  where,  to  a  plea  of  release,  the  plaintiff  replied,  1st,  non  est 
Howbyevi-  fdctum;  and,  2dly,  that  a  blank  was  left  in  the  deed  for 
dence.  ^|jg  plaintiff's  debt,  which,  after  the  execution   of  the 

deed  by  him,  was  filled  up  erroneously,  and  without  his  authority, 
with  a  sum  of  337Z. ;  and  the  jury  found,  that  the  debt  which  the 
parties  meant  to  be  released  was  the  balance,  after  deducting  a  sum 
of  142/.  from  the  337Z.  ;  it  was  held,  that  this  entitled  the  plaintiff 
to  a  verdict  on  both  issues.  (6)  But  it  has  been  held  that,  where 
a  party  releases  another  from  all  claims  and  demands  whatsoever  in 
respect  of  a  particular  matter,  he  cannot  be  afterwards  let  in  to  say, 
that  he  had  not  been  paid  all  that  was  then  due  in  respect  of  that 
niatt-er,  so  as  to  be  able  to  sue  for  the  difference,  (c) 

Again  :  a  general  release  may  be  restrained  in  its  operation,  by 
jyj     ,  a  recital  therein,  (c?)     Thus,  where  a  deed  containing  a 

strained  by     general  release   of  all  debts,   recited  that  the  releasee 

recital. 

had  previously  agreed  to  pay  the  releasor  the  sum  of 
40Z.,  for  the  possession  of  certain  premises,  and  that,  ','  in  consid- 
eration of  the  said  sum  of  40Z.,  being  now  so  paid  as  hereinbefore 
is  mentioned,"  and  also  in  consideration  of  the  sum  of  10s.  apiece, 
well  and  truly  paid  to  the  said  releasor  and  J.  S.,  the  receipt  of 
which  said  several  sums  of  money  they  did  thereby  acknowledge, 
and  from  the  same  respectively  did  release,  &c. ;  and  there  was 
also  a  receipt  for  the  sum  of  40Z.  indorsed  on  the  release  ;  but  it 
appeared,  on  an  action  being  afterwards  brought  for  this  sum,  that, 

(2)  Per  Dallas  C.  J.  Solly  v.  Forbes,  2  (d)  Per  Jervis  C.  J.  Boyes  v.  Bluck,  13 

B.  &.B.  38,  47  ;  and  see  Morley  v.  Frear,  C.  B.  652,  672;  Ban.   Abr.  Kelease  (K.) ; 

6  Bing.  547.  Payler  v.  Homersham,  4  M.   &   S.  423  ; 

(a)  See  Lyall  v.  Edwards,  6  H.  &  N.  Twopenny  w.  Young,  3  B.  &C.  210  ;  [Lamb 
337;  where  a  replication,  on  equitable  i;.  Clarke,  9  Mass.  235  ;  Eoseveltr.  Stack- 
grounds,  to  a  plea  of  release,  was  held  house,  1  Cowen,  122;  Rich  v.  Lord,  18 
good,  because  it  showed  facts  which  Pick.  322  ;  Learned  v.  Bellows,  8  Vt.  79.] 
brought  the  case  within  the  rule  stated  Where  the  words  of  a  release  are  clear,  it 
in  the  text.  operates  as  an  estoppel.     Harding  v.  Am- 

(6)  Fazakerly  v.  M'Knight,  6  E.  &  B.  bier,  3  M.  &  W.  279  ;  Baker  v.  Dewey,  1 

795.  B.  &  C.  704. 

(c)   Harding   0.   Ambler,  3  M.  &  W. 
279. 
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in  fact,  it  had  never  been  paid ;  it  was  held,  that  the  deed  of  re- 
lease was  no  estoppel,  inasmuch  as  the  general  words  of  release 
were  qualified  by  the  recital,  which  stated  only  an  agreement  to 
pay,  and  not  an  actual  payment  of  the  sum  of  AOl.  (e)  And  so, 
where  to  an  action  of  covenant,  brought  by  S.  against  J.  and  an- 
other, a  release  was  pleaded,  which  began  by  reciting,  "  that 
various  disputes  were  subsisting  between  S.  and  J.;  and  actions  had 
been  brought  by  them  against  each  other,  which  were  still  depend- 
ing, and  that  it  had  been  agreed  between  them,  that,  in  order  to 
put  an  end  thereto,  J.  should  pay  S.  150?.,  and  each  of  them  should 
execute  a  release  to  the  other  of  all  actions,  causes  of  action,  and 
claims  brought  by  him,  or  which  he  had  against  the  other;  "  and 
the  release  then  proceeded,  in  the  usual  general  words,  to  release 
all  actions,  &c.,  whatsoever ;  it  was  held,  that  the  effect  of  the  gen- 
eral words  was  confined,  by  the  recital,  to  actions  then  commenced, 
in  which  S.  was  the  party  on  one  side,  and  J.  the  party  on  the 
other ;  and  that  it  could  not  be  pleaded  in  bar  to  an  action  brought 
by  S.,  against  J.  and  another,  jointly.  (/) 

So,  a  release  may  be  made  to  extend  to  part  only  of  a  debt  or 
claim.  (^) 

But  the  plaintiff  cannot  set  up  a  parol  exception  to  a  release 
under  seal,  (o^)     And  therefore  where,  to  an  action  by 

,        .     ,  .  ,  ,  „  .  -^     But  not  by 

the  nidorsees  agamst  the  maker  of  a  promissory  note,  parol  excep- 
the  plea  was  :  that  the  promise  was  a  joint  and  several 
one  by  the  defendant  and  A.,  to  whom  one  of  the  plaintiff's  ex- 
ecuted a  release  under  seal ;  a  replication,  that  the  release  was  ex- 
ecuted at  the  request  of  the  defendant ;  and  that  afterwards,  and 
whilst  the  note  was  unpaid,  he,  in  consideration  of  such  release, 
ratified  his  promise,  and  promised  to  remain  liable  to  the  plaintiffs 
for  the  amount  of  the  note,  was  held  bad.  (K) 

2.  A  release  of  a  debt,  or  of  a  claim  to  damages,  by  one  of  sev- 
eral joint  creditors,  whether  they  be  creditors  in  their   j>y  „hom 
private   characters,  or  as  executors,  is,  in  law,  a  dis-   ^^^''"'^  • 

(e)  Lampon  v.  Corke,  5  B.  &  Aid.  606.  promises  a  suit,  does  not  prevent  either 

(/)  Simons  u.  Johnson,  3   B.   &  Ad.  party  from  setting  up  and  proving  a  parol 

175.  contract,  that  one   of  the   parties   should 

(g)  2  Roll.  Abr.  413,   tit.  Release  (H.),  pay  the  costs.      Morancy  o-   Buford,   1 

pi.  1.  McLean,  195.] 

(g^)  [But  see  Learned  v.  Bellows,  8  Vt.  (A)  Brooks  v.  Stuart,  9  A.  &  E.  854. 
7  9.    Au  agreement,  under  seal,  which  com- 
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charge  of  the  debt,  (z)  And  where,  to  a  declaration  on  a  pohcy 
of  insurance  on  goods  on  board  a  ship,  at  tlie  suit  of  D.  W.  and  A. 
W.,  wliich  alleged  that  the  policy  was  made  by  them,  as  well  in 
their  own  names,  as  for  and  in  the  name  of  every  other  person  to 
whom  the  same  did  appertain  ;  and  then  averred  that  one  T.  Z., 
and  the  plaintiff,  A.  W.,  or  one  of  them,  were,  or  was  then,  and 
from  thenceforth,  nntil  the  loss,  interested  in  the  goods  ;  the  de- 
fendant pleaded  a  release  by  D.  W.,  for  himself  and  his  partner, 
A.  W.  ;  it  was  held,  that  this  plea  was  a  good  answer  to  the 
action  ;  because,  whatever  constitutes  an  answer  to  the  demand  for 
which  the  action  is  brought,  as  against  the  plaintiff  on  the  record, 
is  a  bar  to  that  action,  although  brought  for  tlie  benefit  of  others; 
provided  they  cannot  enforce  their  claim,  except  by  suing  in  the 
name  of  such  plaintiff.  (A;) 

It  seems,  however,  that  if,  at  the  time  the  release  is  executed  by 
Release  by      the  creditor,  there  be  a  debt  due  to  him  individually, 

tractor^how  ^^'^^  ^'^°  ^  '^'^^^  '^^^  ^°  *  ^"""^  °^  which  he  is  a  member, 
limited.  — ],;§  execution  of  the  instrument  priw^/acie  imports  a 

release  of  his  individual  debt  only.  (J)  And  even  where,  in  such  a 
case,  the  creditor  executes  the  release  for  himself  "and  partners," 
this  term  will  be  construed  according  to  its  ordinary  meaning  ;  so 
that,  unless  the  context  explain  it  otlierwise,  or  there  be  no  other 
joint  debt,  it  will  not  be  extended  to  include  debts  due  to  a  joint  stock 
company  of  which  such  creditor  was,  at  the  time,  a  member,  (m) 

(i)  See  Bac.  Abr.  Release   (D.),  (E.)  ;  9  M.  &  W.  701,  707.     [Where  one  partner 

Anon.  Dy.  23  b,  margin  ;  Jacorab  v.  Har-  signed  a  general  release  to  a  debtor  of  the 

wood,  2  Ves.  sen.  267  ;  per  Cur.   Barker  firm,  and  it  did  not  appear  whether  it  was 

(J.  Richardson,  1  Y.  &  J.  362  ;  [Murray  v.  intended  to  apply  to  separate  or  to  part- 

Blatchford,  1  Wend.  583 ;  Decker  v.  Liv-  nership  dcm.inds,   or   that  the   releasing 

ingston,  15  John.  479  ;  Austin  v.  Hall,  13  partner  had,  on  his  separate  account,  any 

John.  286;  Pierson   u.   Hooker,   3   John,  demand  against  the  debtor,  the  release  was 

68;    Bulkley  u.  Dayton,   14  John.  387;  held   a  discharge  from  debts  due  to  the 

Napier  i;.  M'Leod,  9  Wend.  120  ;  Smith  w.  partnership.     Emerson  v.  Knower,  8  Pick. 

Stone,  4   Gill  &  J.  310;    Bruen  v.  Mar-  63.     In  a  case  where  it  was  apparent  that 

quand,  17  John.  58  ;  Ilalsey  v.  Whitney,  4  a  release  by  one  p.irtner,  in  the  name  of 

Mason,  206,  232  ;  3  Kent,  47,  48 ;  CoUyer  the  firm,  was  intended  to  affect  and  cancel 

Partn.  §  468,   and   notes  ;  Tuckerman  v.  partnership  demands,  the  release  being  for 

Newhall,  17  Mass.  581 ;  Wiggiuw.  Tudor,  all  demands,  it  was  held,  that  parol  proof 

23  Pick.  444.]  was  not  admissible  to  show  that  a  particu- 

(k)  Wilkinson  v.  Lindo,  7  M.  &  W.  81,  lar  debt  w.as  not  intended  to  be  released. 

87  ;  and  see  Gibson  v.  Winter,  5  B.  &  Ad.  Pierson  v.  Hooker,  3  John.  68.] 
96.  (m)  Per  Lord  Abinger  and  Parke   B., 

(I)  Per  Lord  Abinger,  Bain  v.  Cooper,  Bain  v.  Cooper,  9  M.  &  W.  708,  709. 
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So  a  party  beneficially  interested,  but  having  no  legal  interest, 
and  not  being  the  plaintiff  on  the  record,  cannot  release  the  debt, 
so  as  to  defeat  the  remedj'  at  law.  (w) 

And  although,  as  we  have  seen,  a  covenant  not  to  sue  will 
operate  as  a  release  ;  yet  a  covenant  by  A.,  not  to  sue  the  de- 
fendant for  any  debt  due  from  him  to  A.,  cannot  be  pleaded  as 
a  release,  in  bar  to  an  action  by  A.  and  B.  for  a  debt  due  to  them 
jointly,  (o) 

A  release  executed  by  a  bankrupt,  after  an  act  of  bankruptcy 
committed  by,  and  available  against  him  for  adjudication,    pelease  by 
will  be  valid,  if  it  be  made  before  the  date  of  the  order   ''^"''rupt. 
of  adjudication,  provided  the  releasee  had  not,  at  the  time,  notice  of 
such  prior  act  of  bankruptcy,  (p) 

But  a  plea  puis  darrein  continuance,  of  a  release  by  one  of  sev- 
eral plaintiffs,  was  set  aside  without  costs,  on  the  terms  when  the 
of  indemnifying  the  plaintiff,  who  had  released  the  ac-  S'el"™-"' 
tion,  against  the  costs  of  it,  although  the  consent  of  such  i**^^- 
plaintiff  had  not  been  obtained  before  action  brought ;  it  appearing 
that  no  consideration  had  been  given  for  the  release,  and  that  the 
plaintiffs  sued  as  trustees  for  the  creditors  of  a  person  who  was  in- 
solvent. Qq)  So,  where  an  action  was  brought  in  the  names  of  A. 
and  B.,  to  recover  a  debt  which  had  accrued  due  to  tliem  as  part- 
ners ;  and  it  appeared  that  their  partnership  had  been  dissolved, 
upon  the  terms  tliat  A.  should  collect  the  debts  due  to,  and  satisfy 
the  claims  upon  the  firm  ;  and  that  B.,  as  the  defendant  knew,  had 
no  beneficial  interest  ;  the  court,  on  motion,  set  aside  a  release  by 
B.  to  the  defendant,  as  fraudulent,  and  ordered  the  release  to  be 
given  up  to  be  cancelled,  (r)     And  it  is  a  geneial  rule,  that  if  a 

(n)  Quick  o.  Ludbonow,  3  Bulst.  29  ;  Hackett  v.  Martin,  8  Greenl.  77  ;  Frear  v. 

S.  C.  EoU.  Eep.  196  ;  2  Koll.  Abr.   402;  Evertson,  20  Jolin.  142.] 

Bac.Abr.  Release  (D.)-    [After  the  assign-  (o)  Walmesley  o.  Nclstrop,  11  A.  &  E. 

ment  of  a  chose  in  action,  no  subsequent  216;  Bac.  Abr.  Kelcaso  (A,  2). 

act   or   declaration   of    tlie   assignor   can  (p)  See  32  &  33  Vict.  c.  71,  s.  94;  and 

modify  or  control  it.     ILickett  v.  Martin,  Mavor  a.  Pync,  3  Bing.  285. 

8  Greenl.    77;    Mathews  u.   Ilaiighton,  1  (7)  Mountstcplien  o.  Brooke,  1  Chit.  390. 

Fairf.  420  ;  2  Green,  .'ilO  ;    2  Phillips  Ev.  (r)  Barker  v.  Richardson,  1  Y.  &  J.  362. 

(Cowen  &  Hill's  cd.)  163,  note  172,  and  [One  partner  cannot  release  a  debt  due  to 

numerous  cases  cited  ;  Frcar  y.  Evertson,  the  firm,  even  during  the  partnership,  in 

20  John.  142;  Eastman  !'.  Wright,  6  Pick,  consideration  of  .a  debt  due  irom  him  in-, 

322.     Nor  can  the  assignor  in   such  case  dividually  ;  and  if  such  appear  to  be  the 

be  admitted  a  witness  Cor  the  debtor,  in  an  fact  on  the  face  of  tlie  release,  it  is  void, 

action  brought  against  him  in  the  name  of  Gram  v.   CaUhvell,  5   Cowen,  489.      See 

the  assignor,  for  the  benefit  of  the  assignee.  Emerson  v.  Kuoivcr,  8  Pick.  63.] 
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trustee,  (s)  or  merely  nominal  plaintiff,  (f)  release  an  action,  to 
the  prejudice  and  without  the  consent  of  tiie  party  beneficially  in- 
terested, —  as  in  the  case  of  a  release  by  a  husband,  separated  from 
his  wife,  of  a  debt  due  from  a  third  person,  to  which  she  was  bene- 
ficially entitled,  (u)  —  the  court  will,  on  motion,  set  aside  the  plea, 
and  order  the  release  to  be  delivered  up  to  be  cancelled,  (a;) 

But,  where  the  party  releasing  has  an  interest  in  the  subject- 
matter  of  the  action,  it  is  necessary  to  show  a  clear  and  strong  case 
of  fraud  and  injustice,  in  order  to  induce  the  court  to  set  the  release 
aside,  (y)  And  if  the  party  who  objects  to  the  release,  does  not 
apply  to  the  court  to  set  it  aside,  the  judge  at  the  trial  must  give  it 
effect,  and  can  only  regard  the  legal  rights  of  the  parties  as  they 
appear  upon  the  record.  (2) 


3.  A  release  to  one  of  several  joint  contractors  operates  in  gen- 
To  whom  eral,  as  a  discharge  of  all,  (z^)  because  unless  this  were 
executed.        g^^  ^j^g  co-debtor,  after  paying  the  debt,  might  sue  him 


(s)  Manning  v.  Cox,  7  Moore,  617. 

(()  A  solvent  partner,  in  whose  name 
together  with  that  of  the  trustee  of  a  bank- 
rupt partner,  an  action  or  suit  has  been 
'commenced,  cannot  release  the  debt  or  de- 
mand to  which  such  action  or  suit  relates. 
32  &  3.3  Vict.  C.71,  o.  105. 

(u)  Innell  v.  Newman,  4  B.  &  Aid.  419. 

{x)  Rawstorne  v.  Gandell,  15  M.  &  W. 
304  ;  Legh  v.  Legh,  1  B.  &  P.  447  ;  Bauer- 
man  V.  Kodenius,  7  T.  R.  670  b  ;  Payne  v. 
Rogers,  1  Dougl.  407  ;  Hiekey  u.  Burt,  7 
Taunt.  48;  Anon.  1  Salk.  260.  And  this 
may  now  be  made  the  subject  of  a  replica- 
tion, on  equitable  grounds,  to  a  plea  of  re- 
lease. De  Pothonier  v.  De  Mattos,  E.,  B. 
&E.  461. 

(y)  Rawstorne  v.  Gandell,  15  M.  &  W. 
.304;  Phillips  v.  Clagett,  11  M.  &  W. 
841  ;  Crook  v.  Stephens,  7  Scott,  848  ; 
Jones  V.  Herbert,  7  Taunt.  421  ;  Barker  v. 
Richardson,  1  Y.  &  J.  362 ;  [Collyer  Partn. 
§  468,  and  notes ;  3  Kent,  48.  In  Massa- 
chusetts, it  is  held,  that,  in  case  of  a  release 
of  this  description,  the  question  of  fraud 
must  be  tried  by  the  jury.  Eastman  u. 
Wright,  6  Pick.  316;  Loring  v.  Bracket,  3 
Pick.  403.]  When  concealment  of  a  ma- 
terial fact  avoids  a  release,  Bowles  v.  Stew- 
art, iSch.&Lef.  209. 


(z)  Alner  u.  George,  1  Camp.  392  ; 
Mountstephen  v.  Brooke,  1  Chit.  391,  note. 
See  Bauerman  d.  Radenius,  7  T.  R.  670; 
Skaifei'.  Jackson,  3  B.  &  C.  421. 

(ji)  [CoUycr  Partn.  §  606,  and  notes, 
and  cases  cited.  But  it  must  be  a  techni- 
cal release  under  seal.  Shaw  v.  Pratt,  22 
Pick.  308  ;  Pond  v.  Williams,  1  Gray,  630, 
636;  Walker  i.  M'CuUough,  4  Greenl. 
421  ;  Harrison  v.  Close,  2  John.  449  ;  Row- 
ley k.  Stoddard,  7  John.  209;  De  Zeny  v, 
Bailey,  9  Wend.  336 ;  Putnam  v.  Lewis,  8 
John.  304;  Johnson  w.  Weed,  9  John.  310  ; 
Mason  v.  Jewett,  2  Dana,  107  ;  Frink  «. 
Green,  5  Barb.  450.  See  Wiggin  v.  Tu- 
dor, 23  Pick.  435;  Lunt  v.  Stevens,  24 
Maine,  534.  In  Pennsylvania,  however, 
it  has  been  determined,  that  n  receipt  not 
under  seal,  to  one  of  several  joint  debtors 
for  his  proportion  of  the  debt,  discharges 
the  rest.  Millikcn  v.  Brown,  1  Rawle, 
391  ;  Todd  J.  di.ts.  Sec  the  opinion  of 
the  court,  which  was  delivered  by  Huston 
J.  A  release  to  one  of  two  joint  tort  fea- 
sors is  equivalent  to  .1  satisfaction,  and 
inures  to  the  benefit  of  both.  Brown  t-. 
Marsh,  7  Vt.  320.  But  if  one  of  several 
joint  debtors  be  discharged  by  operation  of 
law,  without  the  consent  of  the  obligee, 
and  by  no  act  of  his,  it  will  not  take  away 
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who  had  been  released,  for  contribution  ;  and  so,  in  effect,  he  would 
not  be  released  at  all.  (a)  And  this  rule  holds  even  although  the 
contract  be  several  as  well  as  joint,  (6)  or  the  release  were  given 
on  a  parol  undertaking  by  the  party  not  expressly  released,  that  he 
should  remain  liable,  (e) 

But  the  legal  operation  of  a  release  to  one  of  several  joint  con- 
tractors, may  be  restrained  by  the  express  terms  of  the 
instrument  itself,  (c?)     Thus,  where  a  release  was  given   lease  to  one 

p  .  ,  .,.,,,  of  several 

to  one  ot  two  partners,  with  a  proviso  that  it  should  not  may  be  re- 
operate  to  deprive  the  plaintiff  of  any  remedy  which  he 
otherwise  would  have  against  the  other  partner,  and  that  he  might, 
notwithstanding  the  release,  sue  them  jointly  ;  a  joint  action  having 
been  commenced,  the  party  released  pleaded  the  release,  to  which 
the  plaintiff  replied  that  he  sued  him  only  to  recover  against  the 
other ;  and,  on  demurrer,  the  replication  was  held  good,  (e) 

So,  where  a  release  to  one  of  two  sureties,  who  had  entered 
into  a  joint  and  several  covenant  to  pay  an  annuity  in  default  of 
payment  by  the  grantor,  was  accompanied  by  a  proviso  that  such 
release  should  not  prejudice  the  right  of  the  grantee,  to  enforce 
payment  thereof  against  the  grantor  and  the  other  surety,  or  either 
of  them  ;  it  was  held,  that  the  proviso  restrained  the  operation  of 
the  release,  and  that  the  liability  of  the  co-surety  was  not  affected 
by  such  release.  (/) 

Indeed,  in  these,  and  the  like  cases,  the  courts  endeavor  to  carry 

out  the  intention  of  the  parties,  by  holding  the  instru-   in  such 

ment  to  be  a  covenant  not  to  sue,  and  not  a  release  ;  (^)    jg  hgid  to 

the  rule  being,  that  a  covenant  not  to  sue  does  not  oper-   a"""""!' '" 

"'  1  covenant  not 

ate  to  discharge  any  other  person  than  him  with  whom   to  sue. 

the    remedy   against    the   other    debtors.  Twopenny  «.  Young,  3  B.  &  C.  211 ;  Lan- 

Ward  V.  Johnson,  13  Mass.  152  ;  Kobert-  caster  v.  Harrison,  6  Bing.  726. 

son   ./.Smith,   18   John.  459;    Tooker  w.  (ej  Solly  r.  Forbes,  2  B.  &  B.  38.     [See 

Bennett,  3  Caines,  4 ;  Hosack  v.  Rogers,  Bank  of  Chenango  v.   Osgood,  4  Wend. 

8  Paige,  229.]  607  ;  Mason  v.  Jewett,  2  Dana,  107.] 

(a)  Per  Cur.  North  v.  Wakefield,  13  Q.  (/)  Thompson  v.  Lack,  3  C.  B.  540. 

B.  536,  541.  (g)  Per  Cur.  Price  v.  Barker,  4  E.  &  B. 

(ft)  Per  Cur.  Nicholson  v.  Revill,  4  A.  760,  777  ;  per  Lord   Cranwortli  C.  Owen 

&  E.   675,  683  ;    Clieetham  v.  Ward,  1  B.  u.  Homan,  4  H.  L.  Cas.  1037  ;  overruling 

&  P.  630.  the  dictum  of  Lord  Truro,  Owen  v.  Homan, 

(c)  Cocks   </.  Nash,  9  Bing.  341;  Co.  20  L.  J.  Chanc.  314,325;  [3  Mac.  &  G. 

Litt.  232  a;  2  Roll.  Abr.  410, 1.  47,  412  378]  ;  and  see  Willis  v.  De  Castro,  4  C.  B. 

(G.),  pi.  4 ;  Eac.  Abr.  Release  (G.).  N.  S.  216. 

{d)  North  V.  WakeBeld,  13  Q.  B.  536; 
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it  is  entered  into,  and  that  therefore  it  does  not  exonerate  parties 
wlio  are  jointly  liable  with  him.  (K) 

So  it  was  held,  that  a  landlord  who  sued  a  sheriflf  for  not  reserv- 
ing a  year's  rent  on  an  execution  against  his  tenant,  and. 

Other  cases.  °'^,  .  ,, 

under  the  old  practice,  released  the  tenant  from  the 
rent,  after  the  jury  were  sworn,  in  order  to  make  iiim  a  witness, 
did  not  thereby  bar  his  right  to  recover  the  rent  from  the  sher- 

iff.  (0 

So  a  deed  inter  partes  cannot  operate  as  a  release  to  strangers, 
although  it  contain  apt  words  of  release,  (k) 

The  effect  of  a  release  to  the  principal,  upon  the  liability  of  the 
surety,  has  been  already  considered.  (T) 

4.  There  are  also  cases  in  which  a  debt  may  be  released  or  dis- 

charced  by  operation  of  law  :  e.  a.  by  the  creditor  mak- 

Eelease  by        .'=.•;      ^  ''     .    .  ,  , 

operatiou  of  ing  liis  debtor,  or  one  ot  two  or  more  joint  and  several 
debtors,  his  executor,  either  alone  or  with  otheis  ;  for  he 
cannot  have  an  action  against  himself,  (m)  And  where  the  payee 
of  a  promissory  note  appointed  the  maker  his  executor,  it  was  held 
that  the  debt  was  discharged,  and  that  an  action  could  not  be  main- 
tained on  the  note,  even  by  a  person  to  whom  the  executor  had  in- 
dorsed it.  (w) 

(A)  Lacy  v.  Kyraston,  2   Salk.   575;  2  (/)  Ante,  Hi. 

Ld.   Rnym.   959;  Dean  v.  Ncwhall,  8  T.  (m)  Co.    Litt.    264    b;    Dorchester   v. 

R.   168;  Twopenny  t>.  Young,  3  B.  &  C.  Webb,    Sir   W.   Jones,  345;    Com.   Dig. 

212;  [Frink  y.  Green,  5  Barb.  455  ;  Lane  Release    (A.  2),  Adminibtralion    (B.   5); 

K.  Owings,  3  Bihb,  427  ;  Shed  v.   Peirce,  Bac.    Abr.    Release   (B.)  ;    Chcetham    v. 

17  Mass.   623  ;  Ciit.skill  Bank  u.  Messen-  Ward,  1  B.  &  P.  630.     See  Ford  v.  Beech, 

ger,  9   Cowen,  37  ;  Bank  of  Chenango  v.  11   Q.  B.   852,  870;  2  Wms.  Ex'ors  (4th 

Osgood,  4   AVcnd.   607;  Rowley  .;.  Stod-  ed.)  1129  ;  [Allin  r.  Sh.idburne,l  Dana,  69. 

dard,  7   .John.  207  ;  Chandler  v.  Herrick,  The  naming  a  debtor  e.xecutor,  and  his 

19  John.  129 ;  Durell  v.  Wendell,  8  N.  H.  accepting  the  trust,  does  not  in  Massachu- 

369;    Collyer   Pavtn.    §    608,    and   note;  setts    extinguish   the   debt.      Winship  v. 

Conch  V.  Mills,  21  Wend.  424;  Goodnow  Bass,  12  Mass.  199.     Sec  Stevens  i;.  Gay- 

V.  Sniiih,  18  Pick.  416  ;  McLellan  v.  Cum-  lord,  11  Mass.  266;  Kinney  v.  Ensign,  18 

bcrland  Bank,  24  Maine,  566.     Nor  docs  Pick.  232;  Hobart  v.  Stone,  10  Pick.  220; 

it  operate  as  a  release  to   the  covenantee,  RiTchie  v.  Williams,  11   Ma>s.  50;   Yelv. 

who,  if  sued,  will  be  left  to  his  action  for  160,  ji.  (1) ;  Biglow  u.  Biglow,   4   Ham. 

redress.     Mason  v.  Jewctt,  2  Dana,  107.  138  ;  Puscy  v.  Clemson,  9  Scrg.  &  R.  208 ; 

But  see  Walker  !).  M'Cullough,  4  Grccnl.  Story    u.   Ips.   Manuf.    Co.   5    Met.   310. 

421  ;  Garnet  v.  Macon,  6  Call,  308.]  Where  a  creditor  by  will,  leaves  a  legacy 

((■)  Thurgood    v.   Richardson,  7   Bing.  to  his  debtor,  it  is  not   u.  release   or  ex- 

428.  tingiii»hmcnt   of  the   debt.      Ricketts   v. 

(k)  See   Slorcr  v.   Gordon,  3  M.  &  S.  Livingston,  2  John.  Ch.  97.] 

303;  Bac.  Abr.  Release  (G.).  (h)  Frcaklcy  v.  Fox,  9  B.  &  C.  130. 
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But  tlie  fact  of  the  debtor  appointing  a  creditor  his  executor,  will 
not  discharge  the  debt  of  the  latter,  unless  he  act  as  executor ;  (o) 
nor  unless  the  executor  has  assets,  which  he  may  retain  in  pay- 
ment of  the  debt,  (jo) 

So,  if  a  feme,  creditor  marry  her  debtor,  or  one  of  two  joint  debt- 
ors, the  debt  is  discharged,  (g) 

But  a  bond,  conditioned  for  the  payment  of  money  after  the  ob- 
ligor's death,  made  to  a  woman  in  contemplation  of  the  obligor 
marrying  her,  and  intended  for  her  benefit  if  she  should  survive,  is 
not  released  by  their  marriage,  (r)  And  where  a  man,  by  deed, 
granted  to  a  woman,  for  her  separate  use,  an  annuity  for  life,  pay- 
able half-yearly,  and  afterwards  married  the  grantee,  and  died  leav- 
ing her  him  surviving  ;  it  was  held  that  the  annuity  had  not  been 
extinguished  by  the  marriage,  but  only  suspended ;  and  that  the 
widow  was  entitled  to  recover  the  arrears  of  the  annuity,  which 
had  accrued  since  her  husband's  death,  (s) 

So  where  rent  was  due  from  A.  to  B.,  in  respect  of  the  occupa 
tion  of  premises  by  the  former  as  tenant  to  the  latter  ;  and,  after 
the  time  when  such  rent  became  due,  B.  granted  a  lease  of  those 
premises  to  A.,  for  a  term  which  was  therein  expressed  to  com- 
mence from  a  day  before  the  said  rent  became  due  ;  it  was  held, 
that  the  granting  of  the  lease  did  not  operate  as  a  release  to  A.  of 
such  rent.  (€) 

So  if  a  creditor,  under  an  arrangement  with  the  other  creditors 
and  tlie  debtor,  accept,  or  agree  to  accept,  part  of  his  Effect  of 
demand  as  a  composition,  or  in  full  for  his  demand  ;  his  reSt'of*"* 
claim  to  the  remainder  is  in  law  extinguished,  even  al-  compusition. 
though  there  be  not  any  release  by  deed  ;  because  the  agreement 
of  the  other  creditors,  to  accept  a  composition  on  their  debts,  is  a 
good  consideration  for  the  giving  up,  by  each,  of  his  claim  for  the 
residue,  (u) 

So  an  agreement  entered  into  between  the  debtor,  and  any  num- 

(o)  R.iwlinson  v.  Shaw,  3  T.  R.  557.  («)  Norman  v.  Thompson,  4  Exch.  755  ; 

{p)  2    Wms.    Ex'ors   (4th   ed.),  1129;  and  see  pci-  Cur.    Mussey  v.  Johnson,  1 

Lowe  I!.  Paskett,  16  C.  B.  500.  Exch.  241,  255  ;  Good  v.  Cheescman,  2  B. 

(?)  Co.  Liu.  264  b ;  [Allin  v.  Shadbiirne,  &  Ad.  328.     An  agreement  to  sign  a  com- 

1  Dana,  69.]  position  deed  will  not  bar  an  action  lor  the 

(r)  Milbourn  v.  Ewart,  5  T.  R.  381.  full  debt,  if  the  creditor  be  i)rcventcd  by 

(s)  Fitzgerald  v.  Fitzgerald,  L.  Rep.  2  the  debtor  or  his  trustees  from  signing. 

P.  C.  83.  Garrard  v.  Woolner,  8  Bing.  258. 

(i)  Cooper  V.  Robinson,  10  M.  &  W. 
694. 

VOL.    n.  24 


1158  DEFENCES. 

ber  of  his  creditors  less  than  the  whole  number,  to  take  a  compo- 
sition for  their  debts,  is  binding  on  those  who  enter  into  such  agree- 
ment, (x) 

And  so,  where  a  creditor  receives  part  of  his  debt  as  a  composi- 
tion, from  a  third  person,  who  pays  upon  the  faith  that  the  debtor 
shall  not  be  molested  for  the  remainder,  the  right  to  the  balance  is 
discharged,  without  a  release  under  seal.  («/) 

So,  a  creditor  who  executes  a  composition  deed  or  agreement,  — 
which  purports  to  be  made  between  the  debtor  and  his  trustees, 
"  and  the  creditors  whose  names  are  subscribed,  and  debts  set 
against  their  names,"  —  is  bound  by  the  terms  of  such  deed  or 
agreement,  to  the  extent  of  his  then  existing  debt,  although  he  do 
not  set  the  amount  of  his  claim  opposite  to  his  signature.  (2) 

So  we  have  seen,  that  a  creditor  who  joins  in  a  composition 
arrangement,  which  purports  that  all  the  debts  and  affairs  of  the 
debtor  are  thereby  settled  and  released,  cannot,  by  signing  for  part 
of  his  claim,  privately  keep  back  and  sue  for  the  remainder,  (a) 

And  even  if  there  be  a  proviso  in  a  composition  deed,  that  it 
shall  be  void  if  any  creditor  refuse  to  execute  the  same  ;  it  is  incum- 
bent on  a  creditor  who  seeks  to  avoid  it  after  his  execution  thereof, 
to  prove  a  positive  refusal  by  some  particular  creditor  to  concur  in 
the  arrangement ;  mere  evidence  of  his  non-execution  of  the  deed 
not  being  sufficient.  (6)  And  where,  by  an  agreement  between 
the  defendants  and  their  creditors,  all  the  defendants'  stock  in  trade 
was  placed  in  the  hands  of  trustees  for  the  benefit  of  such  creditors, 
and  the  defendants  were  to  execute  to  the  trustees  a  conveyance  of 
all  their  estate,  in  which  deed  were  to  be  inserted  all  usual  clauses ; 
and  the  trustees,  after  having  carried  on  the  defendants'  business 

[x)  Norman  w.  Thompson,  4  Exch.  755.  refused  to  sign  the  agreement,  and  suhse- 

iy)  Lewis  V.  Jones,  4  B.  &  C.  506.  quently  eollected  his  debt  in  full,  but  the 

(z)  Harrhy  «.  Wall,  I  B.  &  Aid.  103;  S.  plaintiff,  who  was  a  creditor,  and  signed 

C.  2  Stark.  198.  the  agreement,   received  from  the  debtor 

(a)  Britten  v.  Hughes,  5  Bing.  460.  the  requisite  sceiirity,  and  gave  adisebarge 

(b)  Holmes  o.  Love,  3  B.  &  C.  242.  of  his  claim ;  it  was  held,  in  the  absence 
[Where  certain  of  the  creditors  of  a  debtor  of  all  proof  of  fraud  on  the  part  of  the 
signed  an  instrument  in  writing,  by  which  debtor,  that  the  plaintiff  must  be  consid- 
they  agreed  to  accept  twenty-five  per  cent,  ered  as  having  waived  the  condition  in 
in  full  discharge  of  their  debts,  provided  reference  to  the  other  creditors,  and  that 
all  the  other  creditors  assented  to  the  ar-  the  discharge  given  by  him  was  a  bar  to 
rangement,  and  provided  the  debtor  fur-  an  action  upon  his  original  claim.  Dauchy 
nishcd  the  requisite  security  within  three  v.  Goodrich,  20  Vt.  127.] 

months;  and  it  appeared  that  one  creditor 
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for  some  time,  and  paid  the  creditors  10s.  in  the  pound,  tendered 
to  the  defendants,  for  execution  by  them,  a  conveyance  of  all  their 
estate,  containing  a  clause  of  release,  to  which  the  defendants  ob- 
jected as  insufficient,  and  accordingly  refused  to  execute  the  deed ; 
and,  the  instrument  not  having  been  executed  by  all  the  creditors, 
a  meeting,  at  which  the  defendants  were  called  on  to  execute,  was 
adjourned,  that  the  signature  of  every  creditor  might  be  obtained  : 
it  was  held,  that  the  plaintiffs  who,  as  creditors,  were  parties  to  the 
above  agreement,  could  not  sue  for  their  original  debt ;  at  least  till 
the  conveyance,  such  as  it  was,  had  been  executed  by  all  the  cred- 
itors, and  refused  by  the  defendants,  (c) 

Again :  where  a  creditor  releases  a  debt  by  executing  a  com- 
position deed,  he  thereby  loses  the  right  to  retain  a  Effect  of,  on 
written  instrument,  deposited  with  him  by  the  debtor  hddby^cred- 
as  a  security  for  such  debt,  (c?)  And  if,  in  such  a  case,  ''°''' 
the  debtor  has  previously  accepted  bills  for  the  original  debt,  pay- 
able to  the  creditor  or  order,  and  the  latter  has  negotiated  such 
bills,  it  is  his  duty  to  take  them  up  at  maturity,  (e) 

But  where  the  adventurers  in  a  mine  were  indebted  to  A.  for 
money  lent ;  and  it  appeared  that  A.  had  himself  borrowed  that 
money  from  certain  bankers,  on  the  security  of  a  promissory  note 
made  and  signed  by  seven  of  those  adventurers,  and  of  which  he, 
A.,  was  the  payee :  it  was  held  that  a  composition  deed  executed 
by  A.,  as  a  creditor  of  all  the  adventurers  in  the  mine,  in  respect 
of  the  moneys  so  lent,  did  not  operate  as  a  release  of  his  right 
of  action  on  the  promissory  note,  as  against  the  seven  who  had 
signed  it.  (/) 

Where  there  is  an  agreement,  that  the  plaintiff  shall  receive 
a  certain  sum  as  a  composition  for  his  debt,  and  that, 

...,.,,  ,  ,  .  Effectofnon- 

upon  receivmg  it,  he  will  execute  a* release  ;  tins  agree-   payment  of 
ment  will  not  bar  the  plaintiff 's  action,  unless  it  appear 
that  the  defendant  offered  to  pay  the  composition  to  the  plaintiff, 
or  tendered  the  release   to  him  for  execution.  (^)     So,  if  bills   be 
given  for  the  amount  of  the  composition,  and  there  be  a  covenant  not 

(c)  Tatlock  V.  Smith,  6  Bing.  339  ;  (e)  Mallalieu  v.  Hodgson,  16  Q.  B.  689  ; 
[Perkins  v.  Lockwood,  100  Mass.  249,  20  L.  J.  Q.  B.  339 ;  Hawley  u.  Beverley,  6 
250.]  M.&G.  221. 

(d)  Cowper  v.  Green,  7  M.  &  "W.  633.  (/)  Lanyon  v.  Davey,  11  M.  &  W.  218. 
Effect  of  proviso,  containing  a  saving  of  (g)  Eosslyn  v.  Muggeridge,  16  M,  &  W. 
remedies  in  favor  of  the  creditors  ;  Squire  181, 183 ;  [Perkins  v.  Lockwood,  100  Mass. 
i».  Ford,  20  L.  J.  Chanc.  308.  249.] 
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to  sue  the  debtor  until  default  be  made  in  payment  of  the  bills ;  so 
soon  as  such  default  is  made,  the  creditors  will  be  remitted  to  their 
original  riohts.  (A)  But  in  Reay  v.  White,  («')  which  was  an  ac- 
tion against  the  defendants  as  acceptors  of  a  bill  of  exchange  for 
1,039?.,  it  appeared,  that  the  defendants  owed  the  plaintiffs  a 
balance  of  '?>'l\l. ;  that  the  defendants  failed,  and  their  creditors, 
amongst  whom  were  the  plaintiffs,  agreed  to  take  a  composition  of 
6s.  in  the  pound  on  their  debts,  by  notes  at  four  and  eight  months  ; 
that  there  was  a  dispute  as  to  the  balance  due  to  the  plaintiffs; 
and  that  they  promised  to  adjust  their  account  with  one  of  the 
defendants,  and  said  they  would  do  as  the  othei'  creditors  did  ;  that 
the  defendants  insisted  for  some  time  that  250Z.  9s.  Id.  was  the 
balance  due  ;  but  that  the  defendants'  attorney  aftei'wards  called 
on  the  plaintifl's'  attorney,  and  told  hina  that  tlie  defendants  were 
ready  to  jiny  the  composition  on  321Z.,  the  snni  really  due  ;  and 
that  the  ])laintiifs'  attorney  refused,  and  said  thev  must  have  the 
whole.  No  actual  tender  was  made  of  the  notes,  or  of  cash  for  the 
amount  of  the  composition;  and  it  was  held  that,  under  the  circum- 
stances, a  tender  was  not  necessary,  and  that  the  ])laintiflFs  could 
only  recover  the  amount  of  the  composition  on  tlie  biilauce. 

And  a  composition  deed  is  not  void,  although  one  of  two  trustees 
appointed  thereby  refuse  to  execute  it,  and  there  be  a  proviso  that 
both  shall  execute  by  a  specified  time.  (Jc) 

In  general,  a  debt  or  security  by  simple  contract  is  extinguished 
by  a  specialty  security  given  for  the  s;iine,  if  the  remedy 
higher  se-  on  the  latter  be  coextensive  with  that  which  the  cred- 
itor liad  upon  the  former.  (/)  Thus,  it  a  bond  or  cov- 
enant by  the  debtor  be  taken  for,  or  to  secure  a  simple  contract 
debt,  the  latter  is  merged  in  the  former  ;  because,  in  contemplation 
of  law,  the  S])ecialty  is  an  instrument  of  a  higher  nature,  and  af- 
fords a  better  remedy  than  was  given  by  the  original  demand.  (?») 

But  if  one  of  two  makers  of  a  joint  and  several  promissory  note, 

(h)  Lc.ikc  r.  Yoiui;;-,  5  E.  &  B.  955.  3  B.  &  C.  208,  211  ;  Acton  v.  Symon,  Cro. 

(i)  1  ('.  &  M,  748.  Car.  415  ;  B;ie.  Al.r.  Dubt  (G.  1),  Obliga- 

(k)  Small   f.  Marwood,  9  B.  &C.  300;  tion  (A.),   note;   I    Wiiir-.   Saiind.  295  a. 

and  see  Good  v.  Chcescinan,  2  B.  &  Ad.  Drake  v.  Mitchell,  2  East,  258,  259  ;  Shack 

328.  u.  Anthony,  1   M.   &  S.   575  ;  Soward  v. 

(I)  Ansell   <,.   Bd;er,  15   Q.  B.  20,  25;  Palmer,  2  Moore,  277. 
Mowatt  r.  Lord   Londcsborough,  3   E.  &        (m)  And  sec  further,  Norfolk  Railway 

B.  307,  334;  Sliaiiie  f.  Gibbs,  16  0.  B.  N.  Company    u.  MWainani,   3    E.xcb.    628; 

S.  527  ;  per  Baylcv  J.  Twopenny  «.  Young,  Price  v.  Moulton,  10  C.  B.  561. 
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give  the  holder  a  mortgage  deed  to  secure  the  amount,  with  a  cov- 
enant to  pay  it,  the  other  maker  is  not  thereby  discliarged  ;  for  the 
remedy  on  the  specialty  is  not  coextensive  with  the  remedy  on  the 
note,  (n) 

Nor  will  the  giving  of  a  specialty  for  a  simple  contract  debt  or 
security  operate  as  a  merser,  even  in  favor  of  a  surety,    „  , 

■c-  ,       r  r.    1  -1  o  Unless  it  be 

II  it  appear  on  tlie  face  of  the  specialty,  or  from  the  na-  mei'eiy  coi- 
ture  of  tjie  transaction,  that  it  was  intended  only  as  an 
additional  or  collateral  security,  (v})  Thus,  where  B.,  being  in- 
debted to  A.,  procured  C.  to  join  with  him  in  giving  a  joint  and 
several  promissory  note  for  the  amount ;  and,  having  become  fur- 
ther indebted,  and  being  pressed  by  A.  for  farther  security,  he  af- 
terwards by  deed  (wjiich  recited  the  debt  and  the  note,  and  that 
a  further  security  had  been  offered),  assigned  to  A.  all  his  goods  as 
a  further  security,  with  a  proviso  that  he  should  not  be  deprived  of 
the  possession  of  the  property  assigned,  until  after  three  days'  no- 
tice ;  it  was  held,  that  tliis  deed  did  not  extinguisli  or  suspend  A.'s 
remedy  against  C  on  the  note,  (o)  And  so,  where  a  banker  took 
from  A.  his  customer,  and  B.  his  surety,  a  bond  conditioned  for  the 
payment  of  all  sums  already  advanced,  or  thereafter  to  be  advanced 
to  A. ;  it  was  held  that  the  bond  was  evidently  intended  only  as  a 
collateral  security  ;  that  there  was,  therefore,  no  merger  ;  and  that 
A.  might  be  sued  for  the  balance  of  his  account,  as  on  a  simple 
contract  debt.  (^) 

Again  :  if  a  material  alteration  be  made  in  a  specialty,  or  any 
other  instrument  containing  words  of  contract,  without   Bymateri- 
the  consent  of  the  party  contracting,  this  will  discharge    aJj'nueTi^? 
him  from  all  liability  thereon,  whether  such  alteration    strumfat. 
were  made  by  a  party  to  the  contract,  or  by  a  stranger.  (5) 

(n)  Anscllu.  Baker,  15  Q.  B.  20.  (7)  Pigot's  case,   11   Co.  26  b;    Mark- 

(n')   [Collyei-   Part.  §   481;    Charles  w.  ham   v.  Gonaston,   Cro.  El.    626;    Shep. 

Scott,  1   Serg.  &  Rawlc,  294 ;  Biinorgee  n.  Touch.   68,   69;  Com.   Dig.  Fait  (F.  1); 

Hovey,  5  Mass.  11  ;  Sterling  v.  Rogers,  25  Davidson  v.  Cooper  (in  error),  13  M.  &W. 

Wend.  658.     The  deed  of  the  surety  does  343,  352;    Molictt  i;.  Wackcrbarth,  5   C. 

not    extinguish    the   principal    contract.  B.   181,194;  Master  c.   Miller,  4  T.  E, 

White  V.  Cuylor,  6  T.  R.  177.     See  Ban-  320;  S.  C.  5  T.  R.  367  ;  [Adams  v.  Frye,  3 

orgee  u.  Hovey,  5  Mass.  20,  25;  Tarr  o.  Met.  103,  104;  Ilomcr  v.  Wallis,  11  Mass. 

Northey,  17  Maine,  113.]  309;  Granite  Railway  Co.  v.  Bacon,  15 

(0)  Twopenny  c.  Young,  3  B.  &  C.  208  ;  Pick.  239  ;  Wlieelock  a.  Freeman,  13  Pick, 

and  see  Emes  v.  Widdowson,  4   C.  &  P.  165  ;    Oakey   o.  Wilcox,  3   How.   (Miss.) 

151.  330;  Haines  u.  Dennett,   11   N.  H.  180; 

{p)  Holmes  «.  Bell,  3  M.  &  G.  213  ;  3  King  ;;.  Hunt,  13  Mis.  97.     But  sec,  as  to 

Scott  N.  R.  479.                                      '  an  alteration  byastranger,  post,  1168,uota 
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And  it  is  said,  that  where  the  alteration  is  made  by  a  party  to 
the  contract,  it  operates  as  a  discharge  thereof  upon  this  principle 
—  that  "  no  man  shall  be  permitted  to  take  the  chance  of  commit- 
ting a  fraud,  without  running  any  risk  of  losing  by  the  event  when 
it  is  detected ; "  (r)  and  that  where  a  stranger  alters  the  instru- 
ment, it  is  avoided  upon  the  ground,  that  the  alteration  may  raise  a 
doubt  as  to  its  identity,  (s) 

Therefore,  where  the  broker  of  the  vendor  of  goods  —  after  the 
bargain  had  been  completed  by  the  delivery  of  the  bought  and  sold 
notes  to  the  respective  parties,  —  at  the  instance  of  the  vendor,  but 
without  the  consent  of  the  vendee,  added  a  clause  to  the  sale  note, 
which  was  the  only  evidence  of  the  contract ;  it  was  held,  that  the 
purchaser  was  discharged  from  his  liability  to  accept  the  goods,  (t) 


ig) ;  Nichols  v.  Johnson,  11  Conn.  192. 
The  burden  of  proof  is  on  the  party  alleg- 
ing it  to  show  the  alteration.  Davis  u. 
Jenney,  1  Met.  221  ;  Miller  v.  Stewart, 
4  Wash.  C.  C.  26  ;  post,  1163,  note  (c).  If 
a  written  agreement,  not  under  seal,  be 
altered  by  the  party  claiming  under  it  in 
a  material  part,  he  can  never  recover  upon 
the  agreement  so  altered,  nor  can  he  avail 
himself  of  the  agreement  in  its  original 
and  true  form  ;  there  is  no  distinction  be- 
tween deeds  and  other  written  instrumetits 
in  this  respect.  Newell  v.  Mayberry,  3 
Leigh,  250  ;  Mills  ...  Starr,  2  Bailey,  359. 
See  Adams  t).  Frye,  3  Met.  103;  note  (t) 
below.  Where  the  subscribers  to  a  peti- 
tion for  a  highway,  in  which  the  particular 
course^  between  the  two  termini  were  ex- 
pressly described,  appointed  an  agent  to 
take  charge  of  the  petition,  agreeing  to 
pay  for  his  services  and  expenses,  after 
which  the  petition  was  amended  by  strik- 
ing out  all  the  intermediate  courses,  and 
praying  for  the  location  of  a  road  between 
the  same  termini,  in  such  manner  as  the 
locating  committee  should  deem  expedient ; 
it  was  held  that  such  alteration  absolved 
from  the  contract  those  petitioners  whose 
private  interests  itmight  injuriously  affect. 
Jewett  V.  Hodgdon,  3  Greenl.  103.  See 
Irvin  V.  Turnpike  Co.  2  Penn.  466.  Where 
a  petition  for  a  road  was  altered  after  its 
signature,  and  one  of  the  petitioners  being 
sued  for  his  proportion  of  the  expense  in- 


curred in  prosecuting  it,  claimed  to  be 
absolved  from  his  contract  on  the  ground 
of  the  alteration,  it  is  for  the  jury  to  de- 
termine whether  the  alteration  was  mate- 
rial. Jewett  0.  Conforth,  3  Greenl.  107  ; 
Patridge  u.  Ballard,  2  Greenl.  50.  If  A. 
sign  his  name  to  a  paper  in  blank,  and 
verbally  authorize  B.  to  write  over  it  a 
certain  agreement,  A.  will  be  bound  by 
such  agreement  when  written.  Aliter,  if 
B.  annex  a  seal  to  A.'s  name,  and  de- 
liver the  instrument  as  a  deed.  War- 
ring V.  Williams,  8  Pick.  326.  The  addi- 
tion of  subscribing  witnesses  to  a  sealed 
instrument,  without  the  consent  of  one  of 
the  parties,  avoids  it  as  to  him.  Henning 
u.  Werkhciscr,  8  Barr,  518.] 

((•)  Per  Lord  Kenyon,  Master  v.  Miller, 
4  T.  r>.  320,  329. 

(s)  See  per  Dallas  C.  J.  Sanderson  v. 
Symonds,  1  B.  &  B.  426,  430.  It  has  been 
recently  laid  down  that  the  strictness  of 
the  rule  in  Pigot's  case  can  be  explained, 
only  on  the  principle  that  a  party  who  has 
the  custody  of  an  instrument  made  for  his 
benefit,  is  bound  to  preserve  it  in  its  orig- 
inal state;  and  that  the  party  who  may 
suffer  has  no  right  to  complain  since  there 
cannot  be  any  alteration  except  through 
fraud  or  laches  on  his  part;  per  Cur. 
Davidson  v.  Cooper,  13  M.  &  W.  343, 
352. 

[t)  Powell  u.  Divett,  15  East,  92. 
[Where  the  vendee  wilfully  alters  a  bill  of 
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So  if  a  creditor  take  a  bill  of  exchange  from  his  de'btor,  drawn 
by  the  latter  upon  and  accepted  by  a  third  person  ;  and  he  after- 
wards, without  consent,  alters  the  instrument  as  to  the  time  for  pay- 
ment ;  such  alteration  discharges  the  debtor  from  his  liability  even 
for  the  original  debt,  (m)  But  it  is  otherwise  where  the  bill  was 
accepted  by  the  debtor  himself;  (a;)  at  all  events,  unless  it  appear 
that  the  bill  was  indorsed  after  being  altered,  and  that  it  is  still  out- 
standing, (t/) 

And  the  effect  of  a  material  alteration  will  be  the  same,  althouo-h 
the  original  words  of  the  instrument  be  still  legible  ;  (g)  or  although 
it  be  not  made  in  respect  of  the  duty,  of  the  breach  of  which  the 
plaintiff  complains,  (a) 

And  where  an  instrument  bears  marks  of  alterations  or  erasures, 
and  the  question  as  to  the  effect  of  these  is  properly  raised  on  the 
record,  (6)  it  is  incumbent  on  the  party  who  seeks  to  enforce  such 
instrument,  to  show  that  the  alteration  does  not  invalidate  it.  (c) 


sale  for  the  purpose  of  covering  property 
from  execution,  such  altered  instrument  is 
not  evidence  in  an  action  upon  it  by  the 
vendee.  Babb  v.  Clemson,  10  Serf;.  &  R. 
419.  Where  it  is  part  of  the  plaintiff's 
own  case  that  the  instrument  was  altered, 
it  cannot  be  received  in  evidence.  lb.  See 
Martendale  v.  Follett,  1  N.  H.  95 ;  Homer 
V.  Wallis,  W  Mass.  309  ;  Bracket  u.  Mount- 
fort,  2  Fairf  115;  Stagg  v.  Pepoon,  1  N. 
&  M.  103;  Bowers  v.  Jewell,  2  N.  H. 
543.]  For  cases  in  which  altei-ations  have 
been  held  to  vitiate  bills  of  exchange  and 
promissory  notes,  see  Gardner  v.  Walsh,  5 
E.  &  B.  83;  Burchfield  u.  Moore,  3  lb. 
683;  Bell  v.  Gardiner,  4  M.  &  G.  11  ;  4 
Scott  N.  R.  621 ;  Calvert  v.  Baker,  4  M. 
&  W.  417  ;  Grotty  v.  florlges,  4  M.  &  G. 
561  ;  Perring  v.  Hone,  4  Bing.  28 ;  Knight 
V.  Clements,  8  A.  &  E.  215.  Case  of  a 
guaranty,  see  Heming  v.  Trenery,  U  A.  & 
E.  926;  Davidson  v.  Cooper,  13  M.  &  W. 
343  ;  of  a  policy  of  insurance,  Fairlie  v. 
Christie,  7  Taunt.  416;  and  Sanderson  v. 
Symonds,  1  B.  &  B.  426. 

(u)  Alderson  v.  Langdale,  3  B.  &  Aid. 
660 ;  and  see  Warrington  v.  Early,  2  E.  & 
B.  763  ;  Burchfield  u.  Moore,  3  lb.  683. 
[See  Newell  v.  Mayberry,  3  Leigh,  250  ; 
Wheolock  v.  Freeman,  13  Pick.  165  ;  Mills 


u.  Starr,  2  Bailey,  359.  So,  the  insertion 
of  the  words  "  or  his  order,"  in  a  note  sub- 
sequent to  delivery  and  without  the  maker's 
consent,  renders  the  note  invalid.  Bruqe 
o.  Westcott,  3  Barb.  374.] 

(x)  Atkinson  v.  Hawdon,  2  A.  &  E.  628. 

(y)  lb.  631. 

(z)  See  cases  cited,   supra,  note  (q). 

(a)  Mollett  0.  Wackerbarth,  5  C.  B. 
181  ;  and  see  per  Maule  J.  lb.  193. 

(6)  Sec  Sibley  v.  Fisher,  7  A.  &  E.  444. 
As  to  the  pleadings  upon  which  the  objec- 
tion, that  the  contract  has  been  altered, 
may  be  taken,  Cook  v.  Coxwell,  2  Cr.,  M. 
&  R.  291  ;  Parry  o.  Nicholson,  13  M.  & 
W.  778;  Mason  u.  Bradley,  H  M.  &  W, 
590. 

(c)  BuL  N.  P.  255  ;  12  Vin.  Abr.  58  ; 
Singleton  v.  Butler,  2  B.  &  P.  283  ;  Hen- 
man  V.  Dickinson,  2  M.  &  P.  289 ;  John- 
son c.  Duke  of  Marlborough,  2  Stark. 
313 ;  Bishop  v.  Chambre,  Moo.  &  M.  116 ; 
overruled  as  to  another  point  in  Jardine  v. 
Paine,  1  B.  &  Ad.  761  ;  [Stoner  v.  Ellis,  6 
Ind.  152.  This  has  been  very  generally 
regarded  as  the  rule  in  cases  of  promissory 
notes  and  bills  of  exchange.  Bishop  v. 
Chambre,  Moo.  &  M.  116  ;  S.  C.  3  C.  & 
P.  55  ;  Henman  v.  Dickinson,  5  Bing.  183  ; 
Knights  V.  Clements,  3  Nev.  &  P.  375  ;  S. 
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It  is  also  laid  down  in  Pigot's  case,  (ci)  that  "  If  the  obligee  him- 

C.  8  Ad.  &  El.  215  ;  Clifford  u.  Parker,  2  M.  an  altered  bill] ;  for  if  the  bill  was  altered 

&  G.  909;  Simpson  t).  Stackhouse,  9  Barr,  while  in  his  hands,  he  may  and  ought  to 

186;  Wilde  t.  Armsby,  6   Cush.  317,  per  aecount  for  it;  if  before,  then  he  took  it 

Metcalf  J. ;  Byles  on  Bills  {6th  Eng.  ed.),  with  a  mark  of  suspicion  on  its  face,  which 

258,  259  ;  Chitty  on  Bills  (12th  Am.  ed.),  ought  to  have  induced  him  either  to  refuse 

189,  and  note;  Hills  v.  Barnes,  11   N.  H.  it,  or  to  require  evidence  of  the  cireum- 


395;  Paine  o.  Edsell,  19  Penn.  St.  178; 
Clark  ...  Eckstein,  22  Penn.  St.  507  ; 
Huntington  v.  Finch,  3  Ohio  (N.  S.),  445. 
Mr.  Greenleaf  thus  states  the  rule  in  ref- 
erence generally  to  written  instruments : 


stances  under  which  the  alteration  was 
made."  Park  J.  in  Henman  v.  Dickinson, 
5  Bing.  183,  said  that  good  sense  pointed 
out  this  rule,  inasmuch  as  the  defendant, 
who  was  the  acceptor  of  the  bill  in  suit. 


Barr,  186.  See  Walters  u.  Short,  5  Gil- 
man,  252;  Tillou  v.  Clinton  &  Essex 
Mut.  Ins.  Co.  7  Barb.  564.  This  same 
rule  has  been  applied  in  the  ca.se  of  a  guar- 
anty. 


Wilde  i'.  Arrasby,  6  Cush.  314,  was 


"  If,  on  the  production  of  the  instrument,  can  have  no  means  of  knowing  the  circum- 
it  appears  to  have  been  altered,  it  is  incum-  stances  of  a  subsequent  alteration.  This 
bent  on  the  parlij  offering  it  in  evidence  to  same  view  of  the  subject  was  taken  by 
explain  this  appearance.  Every  alteration  Gibson  C.  J.  in  Simpson  v.  Stackhouse,  9 
on  the  face  of  a  written  instrument  de- 
tracts from  its  credit,  and  renders  it  suspi- 
cious ;  and  this  suspicion  the  party  claim- 
ing under  it  is  ordinarily  held  bound  to 
remove."  "  But,"  he  adds,  "  if  any  ground 
of  suspicion  is  apparent  upon  the  face  of  an  action  on  a  written  guaranty  of  the 
the  instrument,  the  law  presumes  nothing,  payments  of  George  Winchester  &  Com- 
but  leaves  the  question  of  the  time  when  pany,  and  it  appeared,  on  the  face  of  the 
it  was  done,  as  well  as  that  of  the  person  instrument,  the  signature  to  which  was 
by  whom,  and  the  intent  with  which  the  admitted,  that  the  same  had  been  altered 
alteration  was  made,  as  matters  of  fact  to  by  an  interlineation  of  the  words  "and 
be  ultimately  found  by  the  jury,  upon  Company,"  written  in  a  different  hand- 
proofs  to  be  adduced  by  the  party  offering  writing  from  that  of  the  rest  of  the  instru- 
the  instrument  in  evidence."  1  Greenl.  ment,  and  in  a  different  ink.  It  was  held 
Ev.  §  564.  See  Mathews  c.  Coalter,  9  to  be  incumbent  on  the  plaintitf'  to  sliow 
Mis.  703.  In  Hills  i-.  Barnes,  11  N.  H.  that  the  interlineation  was  made  before  the 
395,  which  was  the  ease  of  an  evident  al-  instrument  was  executed.  See  Hemming 
teration  in  the  date  of  a  promissory  note,  v.  Trenery,  9  Ad.  &  El.  926.     It  has  also 


Mr.  Chief  Justice  Parker  said  :  "  In  the 
absence  of  all  evidence,  either  from  the  ap- 


becn  applied  in  other  cases  of  contracts. 
See  Walters    <.-.    Short,  5    Gilman,    252; 


pearance  of  the  note  itself,  or  otherwise,  to  Tillou  v.  Clinton  &  Essex  Mut.  Ins.  Co. 

show  when  the  alteration  was  made,  it  must  7  Barb.  564.     In  Wilde  d.  Armsby,s!(y)ra, 

be  presumed  to  have  been  made  subsequent  Metcalf  J.  said:  "We  are  not  prepared 

to  the  execution  and  delivery  of  the  note,  to  decide  that  a  material  alteration,  mani- 

This  rule  is  necessary  for  the  security  of  fcst  on  the  face  of  the  instrument,  is,  in  all 

the  maker,  who  must  otherwise  take  cvi-  cases  whatsoever,  such  a  suspicious  circum- 

dcnce  of  the  appearance  of  the  note  when  stance  as  throws  the  burden  of  proof  on 

it  is  delivered,  in  order  to  protect  himself  the  party  claiming  under  the  instrument, 

against    alterations     subsequently    made  The  cBeet  of  such  a  rule  of  law  would  be, 

without  his  privity."     In  Bylcs  on  Bills  that  if  no  evidence  is  given  by  a  party 

(6th  Eng.  cd.),  258,  259,  it  is  said  :  "  The  claiming  under  such  instrument,  the  issue 

burden  of  explaining  an  alteration  imposes  must  always  be  found  against  him;  this 

no  hardship  on  the  plaintiff  [the  holder  of  being  the   meaning  of  '  burden  of  proof.' 


(d)  11  Co.  27  a. 
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self  alter  the  deed,  althovgh  it  is  in  words  not  material,  yet  tlie 
deed  is  void."     And  so  it  is  said,  in  Sheppard's  Touch-   immaterial 
stone,  (e)  that  "  if  the  alteration   be  made  by  the  party    "'"i™''™ 

\  •  ,n   \  Jr.'     docs  not  in- 

himselt  that  owneth  the  deed,  albeit  it  be  in  a  place  not   validate. 

I  Curteis,  640.     But  we  are  of  opinion,     proof,  or  presumption,  as  to  the  alteration 


upon  the  authorities,  English  and  Ameri- 
can, and  upon  principle,  that  the  burden 
of  proof,  in  explanation  of  the  instrument 
in  suit  in  this  case,  was  on  the  plaintiff. 
It  was  admitted  by  bis  counsel,  at  the  ar- 
gument, that  the  words  '  and  Co.,'  wliich 


of  instruments,  arose  in  the  United  States, 
was  in  1782,  in  Morris  v.  Vanderen,  1 
Dallas,  64,  where  an  altered  deed  wag 
given  in  ev  dence,  Mc  ean  C.  J.  said: 
'  An  interlineation,  if  made  after  the  exe- 
cution of  a  deed,  will  avoid  it ;  nor  is  it  to 


were  iiiterlined  in  the  guaranty,  were  in  a  be  presumed  to  have  been  made  before ; 
different  handwriting  from  that  of  the  rest  the  presumption  is  the  contrary,  unless 
of  the  instrument,   and  also  in  different    otherwise  proved.'     And   in   Jackson   v. 

Osborn,  2  Wend.  555,  the  supreme  court 


ink.  In  such  a  case,  the  burden  of  expla- 
nation ought  to  bo  on  the  plaiujiff;  for 
such  an  alteration  certainly  throws  suspi- 
cion on  the  instrument."  In  M'JMicken 
V.  Beauchamp,  2  Miller  (Louis.),  where  a. 
contract  appeared  to  be  altered  in  a  mate- 


of  New  York  held,  in  a  case  of  a  deed, 
that  when  nothing  appears  but  the  fact  of 
an  erasure  or  an  interlineation  in  a  mate- 
rial part,  of  which  no  notice  is  taken  at  the 
time  of  execution,  it  is  a  suspicious  cir- 


rial  part  bij  different  ink,  the  court  took    cumstance  which  requires  some  explana- 
the  broad  ground  that  writings  erased  or    tion  on  the  part  of  the  i^laintiff ;  thus  ap- 


interlined  are  presumed  to  be  false.  See, 
also,  Jackson  v.  Jacoby,  9  Cowen,  125; 
Com.  &  Railroad  Bank  of  Vicksburg  u. 
Lum,  7  How.  (Miss.)  414.  In  Bishop  u. 
Chambre,  suirra,  the  alteration  was  in  a 


plying  to  a  deed  the  rule  applied  in  Eng- 
land, and  generally  in  this  country,  to  a 
simple  contract.  Sec,  also,  Jackson  v. 
Jacoby,  9  Cowen,  125;  Waring  v.  Smyth, 
2  Barb.  Ch.  R.  133  ;  Herrick  v.  Malin,  22 


different  handwriting,  and  with  different  Wend.  388 ;  Prevost  v.   Gratz,  Peters  C. 

ink.     In  Wilde  v.  Armsby,  supra,  Metcalf  C.  369 ;  Davis  v.  Oliver,  1   Ridgw.  P.  C. 

J.  remarking   further   upon  this   subject,  15."     In  Acker  v.  Lcdyard,  8  Barb.  514, 

said:  "  The  question,  in  the  case  of  a  sim-  the  same  rule  was  again  asserted  as  that 

pie  contract,  seems  to  have  first  arisen  in  stated  above  in  Jackson  v.  Osborn.     But 

England,  in  the  year  1818,  in  Johnson  v.  in  Tatham  u.  Catamore,  20  L.  J.  (J.  B. 

The  Duke  of  Marlborough,  2  Stark.  313,  364;   S.  C.  nom.  Tatnm  v.  Catomore,  16 

although  cases  of  altered  deeds  had  arisen  Q.  B.  745,  Lord  Campbell  said  :  "  A  deed 

long  before.     And  it  was  said  by  the  coun-  cannot  be  altered  after  it  is  executed  with- 


sel  for  the  plaintiff  that  it  is  an  established 
rule  of  evidence,  in  England,  in  the  case 
of  deeds,  that  an  alteration  in  them  is  pre- 
sumed to  bo  made  before  they  were  exe- 
cuted. But  we  have  not  examined  that 
question  ;  for  we  do  not  consider  it  of  any 
Importance  in  the  present  case.  It  may 
be  remarked,  however,  that  the  suggested 
English  rule,  as  to  deeds,  has  moie  than 
once  been  disregarded  by  the  courts  in  this 
country.      The  lirst   case,   so   far   as  we 


out  fraud  and  wrong ;  and  the  presump- 
tion is  against  fraud  or  wrong."  And  in 
this  case  it  was  held  that  the  presumption 
is  that  an  erasure  or  intcrlincalion  in  a 
deed  was  made  at  the  time  of  the  execu- 
tion of  the  deed.  See,  also,  Bcaman  v. 
Russell,  20  Vt.  205  ;  1  Grcenl.  Ev.  §  564. 
In  Coke  Litt.  225  b,  it  is  said,  that  "an- 
ciently, if  a  deed  appeared  to  be  i-azed  or 
interlined  in  jjlaces  material,  the  judges 
adjudged  it  to  be  void.    But  of  Inter  times 


know,  in  which  this  question  of  burden  of    the  judges  have  left  that  to  the  juries  to 


(e)  Page  69. 
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material,  and  that  it  tend  to  the  advantage  of  the  other  party,  and 
his  own  disadvantage,  yet  the  deed  is  iiereby  become  void." 


say  whether  the  razing  or  interlining  was 
hefore  the  delivery."  In  a  note  upon 
this  passage,  in  Hargrave  &  Butler's  edi- 
tion of  Coke  upon  Littleton,  it  is  laid 
down  that  "  the  interlineation  is  to  be  pre- 
sumed, if  the  contrary  be  not  proved,  to 
have  been  made  at  the  time  of  making  the 
deed."  See,  also,  Trowell  v.  Castle,  1 
Keb.  22;  Bailey  v.  Taylor,  11  Conn.  534, 
per  "Williams  C.  J. ;  Fitzgerald  v.  Faucon- 
berg,  Fitzg.  207,  213;  Speake  a.  United 
States,  9  Craneh,  37  ;  Wilkes  «.  Caulk,  5 
Ilarr.  &  J.  41  ;  Simpson  u.  Stackhouse,  9 
B;irr,  186.  The  question  as  to  the  burden 
of  proof  to  show  and  explain  an  alleged 
alteration  in  a  note,  by  which  the  time  of 
payment  was  extended,  was  raised  in  Davis 
V.  Jenney,  1  Met.  221.  The  court  there 
held  that  the  burden  of  proof  is  on  the 
defendant  to  show  the  alteration.  And  in 
that  case,  Mr.  Chief  Justice  Shaw  said  : 
"  The  proof  or  admission  of  the  signature 
of  a  party  to  an  instrument  is  prima  facie 
evidence  that  the  instrument  written  over 
it  is  the  act  of  the  party  ;  and  this  prima 
facie  evidence  will  stand  as  binding  pi'oof, 
unless  the  defendant  can  rebut  it  by  sliow- 
ing,  from  the  appearance  of  the  instrument 
itself,  or  otherwise,  that  it  has  been  al- 
tered." But  on  the  question  whether,  in 
the  absence  of  other  evidence,  the  pre- 
sumption Avould  be  that  the  alteration  was 
made  after  the  signature  of  the  instru- 
ment, though  raised  and  discussed,  the 
court,  stating  its  importance,  gave  no 
opinion.  See,  also,  Pullcn  v.  Hutchinson, 
2.')  Maine,  2.54.  In  some  cases  it  has  been 
held  that  if  the  alteration  is  against  the 
interest  of  the  party  deriving  title  from 
the  instrument,  as  if  it  be  a  note' altered 
to  a  less  sum,  the  law  docs  not  so  far  pre- 
sume that  it  was  improperly  made,  as  to 
throw  on  him  the  burden  of  accounting 
for  it.  See  Bailey  u.  Taylor,  11  Conn. 
531,  where  the  whole  subject  is  thor- 
oughly discussed  by  Mr.  Chief  Justice 
"Williams ;  Den  u.  Farlee,  1  Zabr.  279  ; 
Coulsou    V.    Wal  ton,    9    Peters,    789  ;    1 


Greenl.  Ev.  §  564;  Bowers  u.  Jewell,  2 
N.  H.  543 ;  "Wilson  u.  Henderson,  9  Sm. 
&  M.  375.  There  are  also  many  other 
eases  which  show  that  the  rule  above  stated, 
that  an  alteration  in  an  instrument  by 
erasure,  interlineation,  &e.,  is  presumed  to 
have  been  made  after  execution,  does  not 
meet  with  universal  assent.  Cumberland 
Bank  u.  Hall,  1  Halst.  215;  Clark  ... 
Eogers,  2  Greenl.  147  ;  Prevost  v.  Gratz, 
6  "Wheat.  481,  502;  HeffelBnger  v.  Shute, 
16  Serg.  &  R.  47  ;  Cowen  &  Hill's  notes 
to  Phillips's  Ev.  part  2,  pages  299,  300 ; 
Sayer  v.  lleynolds,  2  South.  737  ;  Rankin 
u.  Blackwell,  2  John.  Cas.  198,  200  ;  Davis 
u.  Jenney,  1  Met.  221  ;  Gooeh  v.  Bryant,  13 
Maine,  390  ;  Beaman  u.  Russell,  20  Vt. 
205  ;  North  River  Meadow  Co.  v.  Shrews- 
bury Church,  2  N.  Jer.  424 ;  Mathews  ii. 
Coaltcr,  9  Mis.  705  ;  Finney  v.  Turner,  10 
lb.  207  ;  "Wilbur  v.  "Wilbur,  13  Met.  405. 
It  seems  to  be  properly  a  question  for  the 
jury  whether  the  alteration  was  before  or 
after  the  execution  of  an  instrument,  and 
whether  made  with  or  without  the  assent 
of  the  adverse  party.  Cumberland  Bank 
V.  Hall,  1  Halst.  215  ;  Bailey  v.  Taylor,  11 
Conn.  531 ;  Heflfelfinger  i'.  Shute,  16  Serg. 
&  R.  44;  Commissioners  v.  Hannion,  1 
Nott  &  McCord,  554  ;  Barrington  !>.  Bank 
of  "\"\^rshington,  14  Serg.  &  R.  405; 
Wilkes  V.  Caulk,  5  Harr.  &  J.  36  ;  Smith 
u.  Fenner,  1  Gallis.  170;  Penny  v.  Cor- 
withe,  18  John.  499;  Fowle  v.  Smith, 
argued  and  decided  in  Mass.  Essex 
County,  Nov.  Term,  S.  J.  C.  1836 ; 
Nazro  v.  Fuller,  24  Wend.  374;  Com.  & 
Railroad  Bank  of  "Vicksburg  u.  Lum,  7 
How.  (Miss.)  414;  Hills  u.  Barnes,  11  N. 
H.  397  ;  Gooch  v.  Bryant,  13  Maine,  390; 
Beaman  v.  Russell,  20  Vt.  205  ;  Smith  v. 
McGowan,  3  Barb.  404  ;  Acker  u.  Lcd- 
yard,  8  Barb.  514;  Kimball  v.  Lawson,  2 
Yt.  138;  Hudson  u.  Reel,  5  Barr,  279; 
Wilson  o.  Henderson,  9  Sm.  &  M.  375  ; 
Porter  v.  Doby,  2  Rich.  Eq.  49 ;  Tillou  v. 
Clinton  &  Essex  Mut.  Ins.  Co.  7  Barb. 
564 ;   PiiUen  v.   Hutchinson,  25  Maine, 


RELEASE. 


1167 


But  the  court  of  queen's  bench,  in  a  recent  case,  expressly  dis- 
sented from  this  doctrine  ;  and  held  that  a  promissory  note,  which 
did  not  express  any  time  for  payment,  but  to  wliich,  while  it  was 


249 ;  Tatliam  v.  Cataraore,  5  Eng.  Law 
&  Eq.  Rep.  349  ;  Stoner  v.  Ellis,  6  Ind. 
152.  In  Bcaman  v.  Russell,  20  Vt.  205, 
it  was  held  that  the  court,  upon  the  usual 
proof  of  the  execution  of  the  instrument, 
should  admit  it  in  evidence,  without  refer- 
ence to  the  character  of  any  alterations 
upon  it,  leaving  all  testimony  in  relation 
to  such  alteration  to  be  given  to  the  jury, 
and  passed  upon  by  them,  under  proper 
instructions  from  the  court,  upon  any 
given  state  of  facts.  The  nature  and 
amount  of  evidence  necessary  to  warrant 
a  jury  in  finding  that  the  alteration  was 
made  under  such  circumstances  as  pot  to 
vitiate  the  instrument,  will  depend  upon 
the  nature  of  the  alteration,  and  the  facts 
of  each  case.  See  Carriss  v.  Tattersall,  2 
M.  &  Gr.  890  ;  Whitfield  v.  CoUingwood, 
1  C.  &  K.  325  ;  Wilde  v.  Armsby,  6  Cash. 
318;  Wilson  o.  Henderson,  9  Sm.  &  M. 
375.  In  some  cases  it  has  been  left  to  the 
jury  to  decide  upon  the  character  and  effect 
of  the  alteration  from  an  inspection  of  the 
instrument  itself.  See  Bishop  v.  Chambre, 
3  C.  &  P.  55 ;  Taylor  v.  Mosely,  6  C.  &P. 
273;  Bcaman  v.  Russell,  20  Vt.  205  ;  Hills 
V.  Barnes,  UN.  H.  395,  397  ;  Gooch  v. 
Bryant,  13  Maine,  390.  In  Crabtree  v. 
Clark,  20  Maine,  337,  it  was  held  that 
where  the  note  in  suit  appears,  from  in- 
spection, to  have  been  altered,  and  the  jury 
are  of  opinion  that  the  alteration  was  made 
after  the  execution  of  the  note,  it  will  be 
their  duty  to  return  their  verdict  for  the 
defendant.  But  whether  altered  subse- 
quently or  not,  is  a  question  for  the  jury, 
if  no  explanatory  testimony  is  introduced. 
The  jury  are  not  to  be  instructed,  as  mat- 
ter of  law,  that  if  not  accounted  for  by 
the  plaintiff,  the  note  is  void.  If  the  note 
is  written  partly  by  one  hand  and  finished 
by  another,  with  different  ink,  this  does 
not  furnish  prima,  facie  evidence  that  the 
note  was  fraudulently  altered.  So,  it  has 
been  held  that  the  fact  that  a  deed  is  writ- 
ten in  two  different  kinds  of  ink,  or  that 


the  grantee's  name  is  written  over  on  the 
erasure  of  another  name,  is  not  sufficient 
to  exclude  the  deed  as  evidence,  nor  is  it 
prima  facie  evidence  of  an  alteration,  but 
the  question  may  be  left  to  the  jury,  and 
these  circumstances  may  be  explained  by 
the  party  offering  the  deed,  either  before 
or  after  it  is  read.  Smith  v.  McGowan,  3 
Barb.  404.  See  M'Micken  v.  Beauchamp, 
and  Wilde  v.  Armsby,  supra;  Knights  v. 
Clements,  8  Ad.  &  El.  215.  A  material 
alteration  in  a  deed  of  land,  while  in  the 
possession  of  the  grantee,  is  prima  facie 
fraudulent,  and  is  presumed  to  have  been 
■made  by  the  grantee  himself  Chesley  u. 
Frost,  1  N.  H.  145.  Such  alteration  does 
not  divest  a  title  once  fixed.  Chessman  v. 
Whittemore,  23  Pick.  231 ;  Hatch  v.  Hatch, 
9  Mass.  307,  311 ;  Davidson  v.  Cooper,  11 
M.  &  W.  800 ;  Burrctt  v.  Thorndike,  1 
Greenl.  73  ;  Withers  v.  Atkinson,  1  Watts, 
236;  Smith  v.  McGowan,  3  Barb.  404. 
But  it  avoids  the  deed  so  far,  that  no  ac- 
tion can  be  sustained  upon  it.  Waring  v. 
Smyth,  2  Barb.  114;  Agriculturist  &c. 
Co.  V.  Fitzgerald,  4  Eng.  Law  &  Eq.  R. 
211;  Wallace  u.  Harmstad,  15  Penn.  St. 
462;  Davidson  u.  Cooper,  11  M.  &  W. 
800 ;  Withers  v.  Atkinson,  1  Watts,  236  ; 
Chessman  v.  Whittemore,  23  Pick.  231  ; 
Bliss  V.  Mclntire,  18  Vt.  466.  For  other 
cases  affecting  the  point  stated  in  the  text, 
see  Warren  v.  Lay  ton,  3  Havr.  404  ;  Davis 
c.  Carlisle,  6  Ala.  707  ;  Reunion  v.  Crane, 
4  Blackf.  466;  Pullen  u.  Shaw,  3  Dev. 
238;  Humphreys  v.  Gwillow,  13  N.  H. 
385;  Ranken  v.  Blackwell,  2  John.  Cas. 
J  98;  Barrington  v.  Bank  of  Washington, 
14  Serg.  &  R.  405  ;  Tedlie  v.  Dill,  2  Kelly, 
128.  In  reference  to  alterations  by  erasures 
and  interlineations  in  a  will,  see  Wikoff's 
Appeal,  15  Penn.  St.  281  ;  Tatham  v.  Cata- 
more,  20  L.  J.  Q.  B.  364  ;  S.  C.  nom.  Tatum 
u.  Catomore,  16  Q.  B.  745,  per  Lord  Camp- 
bell C.  J. ;  Shallcross  v.  Palmer,  16  Q.  B. 
747,1 
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in  the  possession  of  the  payee,  lie  had  added,  without  the  assent  of 
the  maker,  the  words  "  on  demand,"  was  not  thereby  vitiated  ;  in- 
asmuch as  the  alteration  only  expressed  the  legal  effect  of  the  note 
as  originally  framed,  and  was  therefore  immaterial.  (/) 

And,  a  fortiori,  an  alteration  by  a  stranger,  if  made  without  the 
privity  or  default  of  a  party  interested,  and  in  an  immaterial  par- 
ticular, will  not  vitiate  the  instrument.  ((/) 

Therefore,  where  a  bond  was  conditioned  to  pay  lOOZ.,  by  six 
equal  payments  of  16Z.  13s.  4c?.,  on  the  3d  of  October  in  every 
year,  "  until  the  full  sum  of  one  pound  was  paid  ;"  and  a  stranger 
inserted  the  word  hundred  between  "  one  "  and  "  pound  ;  "  the 
court  held  that,  as  it  was  manifestly  intended  that  the  condition 
should  be  for  the  payment  of  100?.,  by  six  yearly  instalments  of 


(/)  Aldous  V.  Coniwell,  L.  E.  3  Q. 
B.  573.  [See  Lewis  o.  Paine,  8  Cowen, 
71.  It  has  been  eld  that  a  written  in- 
strument is  not  rendered  void  by  an  altera- 
tion, which  docs  not  vary  its  meaning, 
though  made  by  a  party  claiming  under  it. 
Nichols  V.  Johnson,  10  Conn.  192.  But 
see  Nunnery  v.  Cotton,  1  Hawks,  222.  An 
alteration  in  the  date  of  an  assignment  of 
a  note,  does  not  affect  the  assignee's  claim 
on  the  maker.  Griffith  v.  Cox,  1  Overton, 
210.  Nor  the  addition  of  a  date  to  an 
indorsement  of  a  partial  payment.  Howe 
«.  Thompson,  2  Fairf  152.  An  alteration 
of  a  written  promise,  by  the  insertion  of 
a  word  which  tlio  law  would  supply,  will 
not  annul  the  contract,  although  it  be  in- 
terlined by  the  promisee  without  consent. 
Hunt  V.  Adams,  6  Mass.  519.  See  Smith 
i;.  Crookor,  5  Mass.  538  ;  Hatch  v.  Hatch, 
9  Mass.  307;  State  v.  CiUey,  1  N.  I-I. 
97.  An  instrument  from  which  the  signa- 
ture or  seal  has  been  taken  off,  whether  it 
were  done  by  the  obligor  or  a  stranger,  by 
accident  or  design,  cannot  be  declared  on 
as  a  deed  with  a  profert  in  curiam;  but  the 
facts  must  be  stated  as  a  reason  or  excuse 
for  not  making  a  profert.  Powers  v.  Ware, 
2  Pick.  451.  See  1  Mctcalf  &  Perkins' 
Dig.  141,  142,  tit.  Alteration  of  Instru- 
ments. And  it  seems  now  to  be  generally 
agreed,  that  an  immatcriiil  alteration  will 
not  avoid  a  contr.act  by  whomsoever  such 
alteration  maybe  made.     See  Falmouth  i'. 


Roberts,  9  M.  &  W.  469 ;  Pcquawket 
Bridge  u.  Mather,  8  N.  H.  139  ;  Blair  v. 
Bank  of  Tennessee,  11  Humjjh.  84  ;  Skel- 
ton  w.  Deering,  10  B.  Monroe,  405  ;  Adams 
V.  Fryc,  3  Met.  104.  See  Wright  v. 
Wright,  2  Halst.  175;  Wilkes  v.  Caulk,  5 
Harr.  &  J.  36 ;  Starr  o.  Lyon,  5  Conn. 
540;  Langdon  v.  Paul,  20  Vt.  217.] 

{g)  Pigot's  case,  11  Co.  27  a;  Shep. 
Touch.  68,  69.  [It  has  been  held,  in  sev- 
eral cases  in  the  United  States,  that  an 
alteration  by  a  stranger,  though  material, 
will  not  render  the  instrument  inoperative. 
Nichols  0.  Johnson,  10  Conn.  192;  Boyd 
V.  McConnell,  10  Humph.  68;  Lee  v. 
Alexander,  9  B.  Mon.  25;  even  if  made 
with  the  consent  of  the  party  claiming 
under  the  instrument,  provided  there  be  no 
intent  to  defraud;  Thornton  v.  Appleton, 
29  Maine,  298  ;  Adams  v.  Frye,  3  Met.  103  ; 
Smith  V.  Dunham,  8  Pick.  246;  Marshall 
u.  Gougler,  10  Scig.  &  R.  164;  Willard 
u.  Clark,  7  Met.  435  ;  Rollins  v.  Bartlett, 
20  Maine,  319;  wliere  the  original  con- 
tents of  the  instrument  can  be  ascertained ; 
Waring  v.  Smyth,  2  Barb.  Ch.  R.  119;  or 
can  be  proved.  Boyd  «.  McConnell,  10 
Humph.  68.  Whether  an  alteration  is 
material  is  a  question  of  law,  and  it  seems 
to  be  error  for  the  court  to  leave  that  ques- 
tion to  the  juiy.  Stephens  o.  Graham,  7 
Serg.  &  R.  508  ;  Bowers  v.  Jewell,  2  N. 
H.  543  ;  Steele  v.  Spencer,  1  Peters,  552.] 
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161.  13s.  4(7.,  the  insertion  of  the  word  hundred  did  not  alter  the 
sense,  and  tlierefore  did  not  destroy  the  bond.  (A) 

So,  in  another  case,  (f)  the  court  held  that  the  alteration  of  an 
award  by  a  stranger  in  a  part  not  material,  did  not  invalidate  the 
instrument. 

So,  in  Argoll  v.  Cheney,  (^)  a  deed  from  which  the  seal  had 
been  torn  was  held  good,  it  appearing  that  the  seal  was  torn  off  by 
a  little  boy. 

Nor  dues  the  cancellation,  (J)  loss,  or  destruction,  (m)  of  an  in- 
strument by  mistake  or  accident,  even  by  a  party  inter-   Effect  of 
ested,  in  general  free  the  other  contracting  party  li  om    ^c^^tly  mis-' 
liability  thereon,  (w)  ^'^^<'- 

Lastly  :    if  parties    enter  into  an   agreement,   and,  before   any 
breach  thereof,  they  enter  into  a  new  agreement  vary-   substituted 
ing  the  former  in  an  essential  particular,  such  substi-   ™"'™ct. 
tuted  contract  may  be  pleaded  in  answer  to  an  action  on  the  orig- 
inal agreement,  (o) 

G.  Anollier  Action  pending  —  Judgment  recovered. 

1.  The  mere  pendency  of  an  action  for  the  recovery  of  a  debt  or 
damages,  does  not  operate  as  an  extinquishmcnt  of  tJie   „    j 

^      '  _        '  ■'  Pendency  of 

contract  upon  which  the  right  to  such  debt  or  damages    an"ther  ac- 
is  founded,  (p)     But  the  law  abhors  multiplicity  of  ac-   pleaded  in 
tions,  and  declares  that  a  man  is  not  to  be  twice  vexed 
for  the  same  cause.  (5)     And,  accordingly,  where  a  second  suit  for 

(A)  Waugli   u.  BusscU,  5    Taunt.  707.  ducing  it  at  the  trial,  unless  there  be  an 

See  Sanderson  B.  Symonds,  1  B.  &  B.  426  ;  order  to  that  erteet,  under  the  17  &  18  Vict. 

[Boyd  V.  Brotherson,  10  Wend.  93.     And  t.  125,  s.  87.     Knmuz  u.  Crowe,  1  Exch. 

in  such  Ciise,  the  question  as  to  the  sum  167  ;  Wain  v.  Bulky,  10  A.  &  E.  16. 

intended  to  be  inserted  is  properly  submit-  (0)  Per  Cur.  Taylor  v.  Hillary,  1  Cr., 

ted   to   the   jury.      Boyd   ./.   Brotherson,  M.  &  K.  741,  74.3. 

supra.\  (p)  Harlcy  v.  Greenwood,  5  B.  &  Aid. 

(i)  Trew  v.  Burton,  1  C.  &  M.  1533,  535  ;  101. 

and  sec  Henlrce  v.  Bromley,  6  East,  309.  (?)  Hob.  137 ;  Eawlinson  v.  Oriel,  Carth. 

(k)  Talin.   402,   403.     [See   Powers   ^.  96.     By  the  23  &  24  Vict.  l-.  126,  s.  19,  it 

Ware,  2  Pick.  4.")1,  458-460.]  is  enacted  that  the  joinder  of  100  many 

{/)  Rapu-  r.  Birheck,  15  East,  17;  Wil-  plaintiffs  shall  not  be  f'al.al,  but  every  action 

kinson  v.  Johnson,  3  B.  &  C.  428 ;  Novelli  may  be  brought  in  the  names  of  all  the 

V.  Eossi,  2  B.  &Ad.  757.  persons,  in  whom  the  legal  right  may  be 

(m)  Bolton  ■;.  Bishop  of  Carlisle,  2  H.  supposed  to  exist;  and  by  s.  21  it  is  enact- 

Bl.  259  ;  Bead  u.  Brookman,  3  T.  E.  151 ;  ed,  that  no  other  action  shall  be  brought 

Totty  V.  Nesiiitt,  3  T.  E.  153,  note  (c).  against  the  defendant  by  any  person  so 

(n)  A  parly  to  a  negotiable  bill  or  note  joined  as  plaintiff,  in  respect  of  the  same 

cannot  sue  thereon,  at  law,  without  pro-  cause  of  action. 
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the  same  cause  is  instituted,  the  pendency  of  the  former  suit  may  be 
pleaded  in  ahatemeyit  thereof,  (r)  And  if  both  actions  ai-e  brought 
in  the  courts  at  Westminster,  this  will  be  a  good  plea,  whether  the 
first  action  be  in  another,  or  in  the  same  court,  (r) 

In  order,  however,  to  make  this  a  good  plea,  it  must  appear  that 
the  cause  of  action  is,  in  both  cases,  identical.  And,  therefore, 
where  to  an  action  by  the  assignees  of  a  bankrupt  for  goods  sold 
by  the  bankrupt,  alleging  promises  made  to  liim  before  his  bank- 
ruptcy, and  also  on  an  account  stated  with  tiie  plaintiffs  as  assign- 
ees, the  defendant  pleaded  the  pendency  of  a  former  action  brought 
by  the  bankrupt  upon  the  same  promises,  before  his  bankruptcy  ; 
this  was  held  to  be  a  bad  plea,  (s)  And,  again,  as  the  principle  of 
this  plea  is,  that  the  same  party  is  not  to  be  twice  harassed  for  the 
same  cause,  it  is  held  that,  in  an  action  on  a  contract  against  A.,  he 
cannot  plead  in  abatement  the  pendency  of  another  action  for  the 
same  cause  against  B.  (f) 

Nor,  where  the  defendant,  has  nonprossed  the  plaintiff  in  the 
former  action,  can  he  plead  the  pendency  of  that  action  to  another 
action  for  the  same  cause,  (m) 

And  the  pendency  of  a  suit  in  a  foreign  court,  (x) 
action  pend-    or  in  an  inferior  court,  cannot  be  pleaded  to  an  action 

ing  in  a  for-       .  „     '  ^^^  .  „  , 

eignorinfe-     m  One  ot  the  courts  at   Westmmster,  tor  tlie  recovery 

rior  court.  n   ,1  j  j    x    ^ 

ot  the  same  demand,  (^y) 

(r)  Com.  Dig.  Abatement  (H.  24)  ;  Bac.  &  W.  144  ;  Sowter  v.  Dunston,  1  M.  &  R. 

Abr.  Abatement  (M.) ;  [Parker  v.  Colcord,  508. 

2  N.  H.  36  ;  Tracy  v.  Reed,  4  Biackf.  .56;  (11)  Pepper  v.  Wballey,  3  Dowl.  579. 

James  v.  Dowell,  7  Sm.  &  M.  333  ;  Marble  [x]  Cox  v.  Mitchell,  7   C.  B.  N.  S.  55. 

V.  Keyes,  case  of  tort.]  This  is  no  ground  even  for  a  stay  of  pro- 

(s)  Biggs  V.  Cox,  4  B.  &  C.  920.  ceedings.     lb. 

{i)  Plenry  v.  Goldnoy,  15  M.  &  W.  494  ;  (,/)  Laughton  v.  Taylor,  6  M.  &  W.  695  ; 
[Casey  p.  Harrison,  2  Dov.  244.  See  Davis  Com.  Dig.  Abatement  (H.  24).  [It  does 
V.  Hunt,  2  Bailey,  412;  Thomas  v.  Free-  not  appear  that  any  such  distinction  has 
Ion,  17  Vt.  138.  Nor  can  the  defendant  been  observed  in  the  United  States.  It 
plead  the  pendency  of  another  action  by  would  doubtless  here  be  a  good  cause  of 
the  plaintiff,  in  which  he  sues  in  a  differ-  abatement,  that  a  foimcr  action  was  pend- 
ent capacity.  Cornelius  v.  Vanearsdallen,  ing  for  the  s.ime  cause,  although  in  an  in- 
2  Pcnn.  St.  434.  Nor  where  the  .parties  ferior  tribunal,  where  the  inferior  tribunal 
stand  in  the  reverse  relation  in  the  former  had  full  jurisdiction  of  the  parties  and  the 
suit.  See  Colt  w.  Partridge,  7  Met.  570;  subject-matter.  See  Thomas  v.  Freelon, 
Haskinsw.  Lombard,  16  Maine,  140;  Wad-  17  Vt.  138;  Slyhoof  u.  Flitcraft,  1  Ash. 
leigh  V.  Veazie,  3  Sumner,  165.]  As  to  171;  BoswcU  u.  Tunnell,  10  Ala.  958; 
when  the  court  will  stay  the  proceedings  Johnston  u.  Bower,  4  Hen.  &  Munf  487  ; 
in  a  second,  owing  to  the  pendency  of  a  Perley  J.  in  Smiths.  The  Atlantic  Mut. 
former  action,  see  Haigh  v.  Pari.s,  16  M.  Fire  Ins.  Co.  22  N.  H.  21.    The  pendency 
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2.  When  &  judgment  has  been  already  obtained,  in  a  prior  action 
by  the  plaintiff  against  the  defendant,  for  the  identical   „„      .  . 

,  .     ?  .       .  .         When  ]udg- , 

demand,  transit  in  rem  judicatam  ;  the  cause  of  action    ment  recov- 
is  changed  into  matter  of  record,  and  the  inferior  remedy   pleaded  in 
is  merged  in  the  higher,  (s)     In  such  a  case,  therefore, 
the  creditor  can  no  longer  sue  upon  the  original  promise  or  demand, 
even  although  it  accrued  upon  a  specialty  ;  and  if  he  do  so,  the  de- 
fendant may  plead  in  bar,  that  the  plaintiff  has  already  recovered 
judgment  against  him  for  the  same  cause  of  action. (a) 

So,  judgment  recovered  in  a  county  court  is  a  good  plea  in  bar 
to  the  same  cause  of  action.  (&) 

indorser,  the  former  recovery  not  having 
been  upon  the  note,  but  for  money  paid. 
Butler  V.  Wright,  2  Wend.  369  ;  S.  C.  6 
lb.  284,  in  the  court  of  errors.]  This 
defence  should  now  be  pleaded  specially. 
Plea  of  service  of  notice  of  an  order  for 
attachment,  under  17  &  18  Vict.  c.  125,  s. 
61,  Lockwood  v.  Nash,  18  C.  B.  536.  Plea, 
that  in  a  former  action  defendant  paid  a 
sum  into  court,  with  costs,  in  satisfaction  ; 
Power  V.  Butcher,  10  B.  &  C.  329.  A  cog- 
novit for  part  only  of  a  larger  sum  due, 
secured  by  a  promissory  note,  and  a  receipt 
for  debt  and  costs,  bar  a  second  action  on 
the  note.  See  Siddall  v.  Eawcliff,  supra. 
And  if  the  cause  of  action  in  two  suits 
were  identical,  a  judgment  recovered  was 
always  held  to  be  a  defence,  although  the 


of  a  former  action  in  a  foreign  tribunal, 
unless  it  be  a  trustee  process,  is  not  a  good 
cause  of  abatement ;  and  in  this  respect 
the  several  states  are  foreign  to  each  other. 
See  Bowne  u.  Joy,  9  John.  221  ;  Salmon 
t .  Wooton,  9  Dana,  422  ;  Chatzel  v.  Bol- 
ton, 3  McCord,  33  ;  Walsh  o.  Durkin,  12 
John.  99  ;  Embree  v.  Hanna,  5  John.  101  ; 
McJilton  V.  Love,  13  111.  486  ;  Story  Confl. 
Laws,  §  610  a;  Newell ;;. Newton,  10  Pick. 
470  ;  Trenton  Bank  v.  Wallace,  4  Halst. 
83  ;  Smith  v.  The  Atlantic  Mut.  Pire  Ins. 
Co.  supral] 

(z)  Per  Cur.  King  v.  Hoare,  13  M.  & 
W.  494,  504. 

(a)  King  v.  Hoare,  13  M.  &  W.  494. 
See,  also,  Todd  v.  Stewart,  9  Q.  B.  759  ;  S. 
C.  (in  error)  lb.  767 ;  per  Bayley  B.  in 
Siddall  <^.  Eawcliff,  1  C.  &  M.  490.     [An    forms  of  action  might  be  different ;  Rout- 


indorsee  of  a  note  was  sued  by  the  holder, 
and  judgment  obtained  against  him  for 
$917,  on  account  of  which  he  paid  $330,  to 
the  holder,  and  then  brought  an  action  for 
money  paid  against  his  indorser,  and  re- 
covered that  amount.  He  then  subse- 
quently made  further  payments  on  account 
of  the  judgment  against  him,  amounting 
to  $378,  and  again  sued  his  indorser  in  an 
action  for  money  paid  to  his  use  for  the 
latter  amount ;  and  it  was  held,  that  such 
a  suit  would  lie  for  every  payment  made 
with  a  bona  fide  intent  of  reducing  the 
debt,  and  that  the  former  recovery  was  no 
bar  to  the  second  action  for  the  subsequent 
payment,  although  the  evidence  in  both 
actions  was,  in  fact,  the  same,  viz. ;  the 
proof  of  the  liability  of  the   defendant  as 


ledge  u.  Hislop,  2  E.  &  E.  549 ;  Slade's 
case,  4  Co.  94  b  ;  Com.  Dig.  Action  {K.  3) : 
Thrustout  V.  Crafler,  2  Bl.  827  ;  Phillips  v. 
Berryman,  3  Dougl.  286 ;  [King  v.  Chace, 
15  N.  H.  9  ;  Doty  v.  Brown,  4  Comst.  71  ; 
Agnew  u.  McElroy,  10  Sm.  &  M.  552 ; 
Young  V.  Black,  7  Cranch,  565  ;  Pinney 
V.  Barnes,  17  Conn.  420.  Where  either  of 
two  or  more  persons  may  recover  for  a 
certain  matter  in  controversy,  judgment 
obtained  by  one  will  be  a  bar  to  a  suit'  by 
another.  Green  u.  Clark.  5  Denio,  497. 
So,  where  either  of  two  or  more  persons 
may  be  sued,  a  recovery  against  one  will 
bar  a  suit  against  the  other.  King  u. 
Chace,  15  N.  H.  9.]  But  this  rule  is  now 
of  little  importance. 

(i)  Austin  v.  Mills,  9  Exch.  288. 
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And  so,  if  tlie  plaintiff  lias  sued  the  defendant  in  the  county 
court,  and,  in  order  to  brin;;!;  tlie  ease  ■\\itlnn  tiie  jnrisdiction  of  that 
court,  has  abandoned  part  of  his  claim  ;  judgment  recovered  in  that 
suit  will  l)e  a  bar  to  any  action  which  he  may  bring  to^  recover  the 
part  so  abandoned,  (c) 

[The  same  rule  applies  to  other  cases,  where  the  creditor  has 
chosen  to  compel  payment  of  a  part  of  his  claim  by  process  of  law  ; 
this  will,  in  general,  where  the  claim  consists  of  an  entire  demand, 
operate  as  an  extinguishment  of  the  whole,  upon  the  principle,  that 
a  creditor  shall  not  split  up  and  divide  an  entire  cause  of  action  so 
as  to  maintain  two  suits  upon  it.  (t^)  ] 

(c)  Vines  w.  Arnold,  S  C.  B.  632.     [See  agreement  is   entire   tlie   performance    is 

Merrick  v.  Dawson,  2  Harring.   50;  Ex  several.     15  Pick.  413.     So,  a  running  ac- 

parte  Gale,  R.  M.  Charlt.  214  ;  Planters'  &  count  for  goods  sold,  &c.,  nt  different  times, 

Mercli.  Bank  v.  Cliipley,  1  Geo.  50.]  is  not  an  entire  demand  inea])able  of  being 

(ci)  [Ingraliam  r.  Hall,  11  Scrg.  &  R.  78  ;  divided  for  tlie  purpose  of  bringing  several 
Crips  V.  Talvande,  4  McCord,  20 ;  Smith  v.  suits,  unless  there  be  an  agreement  to  that 
Jones,  15  John.  229  ;  Willard  r.  Sperry,  16  effect.  Badger  r.  Titcomb,  SHpra;  Secor 
John.  121  ;  Avery  v.  Pitch,  4  Conn.  362;  v.  Stnrgis,  2  Hill  (N.  Y.),  548.  See  Perry 
Farrington  i\  Payne,  15  John.  432  ;  Colvin  v.  Harrington,  2  Met.  308.  The  contrary 
u.  Corwin,  15  Wend.  557  ;  Valuer.  Lancas-  was,  however,  held,  in  Bcndcrnagle  v. 
ter,  3  H.ayw.  130;  Badger  u.  Titcomb,  15  Cocks,  19  Wend.  207  ;  Gncrnsey  o.  Car- 
Pick.  409,413;  I'iiiney  v.  Barnes,  17  Conn,  ver,  8  Wend.  492.  See  Stevens  v.  Lock- 
420;  Jiarblc  y.  Keycs,  9  Gray,  221.  The  wood,  13  Wend.  644;  Colvin  ;;.  Corwin, 
rule  stated  in  the  text  must  be  limited  to  15  ,Wend.  557  ;  Lane  !'.  Cuok,  3  Day,  255; 
cases  where  the  claim  is  single  and  entire.  Avery  v.  Fitch,  4  Conn.  362.  In  Badger 
Philli])s  r.  Beriek,  16  John.  136.  Where  a  v.  Titcomb,  supra,  it  was  held,  that,  if  the 
party  has  a  demiind  for  three  tons  of  hay,  items  claimed  in  the  second  suit  could  have 
delivered  in  ]ini>uanco  of  one  entire  con-  been  proved  in  the  former,  the  presumption 
tract,  and  he  sues  and  recovers  judgment  is  that  they  were  so  proved  ;  but  this  pre- 


for  one  ton,  he  cannot  bring  a  suit  for  the  re- 
mainder, but  loses  it.  Miller  u.  Covert,  1 
Wend.  487.  So,  wiicre  labor  has  been  per- 
formed at  various  times,  under  the  same  en- 
tire contract,  and  lliere  is  a  recovery  in  one 


sumption  m.iy  be  rebutted.  See  Webster 
V.  Lee,  5  Mass.  334  ;  Golightly  v.  Jellicoe, 
4  T.  Pv.  147,  note;  Seddon  i:  Tutop,  6  T. 
R.  607  ;  Bonsey  v.  Wordsworth,  18  C.  B. 
325.     Where  a  note  or  other  contract  is 


ait  u]jon  such  contract,  the  jjarty  cannot    payable   by  instalments,  an  action  lies  to 


maintain  a  second  action,  even  npon  clear 
proof  that  no  evidence  was  given  in  the 
first,  iis  to  the  part  of  the  demand  in  con- 
troversy. Logan  V.  Calliey,  30  Penn.  St. 
196;  Hess  .  .  llccble,  6  Serg.  &  1!.  57; 
Carvill  c.  Gariigues,  5  Barr,  152;  Miller 
V.  Manice,  G  Hill,  122.     But   sec   Hill  v. 


recover  each  as  it  falls  due;  or  wdicre  in- 
terest is  payable  .annually,  the  jinyment  of 
the  principiil  being  postponed  to  a  future 
time,  an  action  lies  for  the  non-payment  of 
interest,  before  the  principal  becomes  due 
and  payable.  Wilde  J.  in  Badger  v.  Tit- 
comb, 15  Pick.  413;  Heywood  ;;.  Perrin, 


Rcwee,  11    Met.  268,  272.     A  contract  to  10  Pick.  228,  231  ;   Grccnleaf  i-.  Kellogg,  2 

do  several  things  at  several  times,  is  divis-  Ma^s.  568 ;    Haslings  v.  Wiswal,  8  Mass. 

ible  in  its  nature,  and  un  action  of  assnmp-  455;  Tucker  y.  Randall,  2  Mass.  283.     A 

sit   lies   iipun    every  default.     Badger  v.  second  action  of  assumpsit  will  lie  by  the 

Titcomb,    15  Pick.   409.      Although   the  second  indorser  against  the  first  indorser  of 
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But,  to  a  plea  of  judgment  recovered  in  an  inferior  court,  it  is  a 
good  answer,  that  the  cause  of  action  was  one  over  which  that 
court  had  no  jurisdiction.  (cZ) 

Again  :  a  judgment,  even  without  satisfaction,  recovered  against 
one  of  two  joint  debtors,  is  a  good  bar  to  an  action  against  the 
other,  (e) 

So,  where  the  declaration  in  the  first  action  was  framed  so  as  to 
admit  of  evidence  of  debts  then  existing,  but  which  are  sought  to  be 
recovered  in  the  second  action,  and  the  defendant  suffered  judg- 
ment by  default  in  the  first  action,  it  will  be  presumed  against  the 
plaintiff,  that  he  recovered  such  debts  therein.  (/  )  And  where  a 
precise  issue  is  joined  between  the  parties,  and  found  by  the  jury, 
the  judgment  thereon  will  be  a  bar  to  a  second  action  for  the  same 
cause,  although  the  party  against  whom  the  issue  was  joined, 
offered  no  evidence  in  support  thereof  at  the  trial  of  the  former 
action.  (£~) 


a  note  for  moneys  paid  on  account  of  the 
note  after  a.  former  action  and  recovery  for 
moneys  previously  paid  ;  and  such  action 
may  be  maintained  before  the  taking  up 
and  final  payment  of  the  note,  and  while 
it  remains  in  the  hands  of  a  third  person 
as  the  legal  holder.  Wright  v.  Butler,  6 
Wend.  284.  As  this  case  then  stood,  the 
former  recovery  for  the  amount  of  moneys 
paid  at  the  commencement  of  the  first  suit, 
was  no  bar  to  ari  action  for  moneys  subse- 
quently paid  on  the  same  account,  upon 
the  ground  that  this  was  a  splitting  of  the 
demand ;  the  former  recovery  being  as  for 
so  much  money  paid  at  the  request  of  the 
defendant,  implied  from  his  legal  liability 
to  indemnify  the  plaintifi^.  Wright  v.  But- 
ler, 6  Wend.  284.  The  rule  that  an  entire 
cause  of  action  shall  not  be  made  the 
ground  of  several  distinct  suits,  applies  to 
torts  as  well  as  to  contracts.  Thus,  where 
a  tort  is  committed  as  to  several  chattels, 
by  a  single  indivisible  act,  the  claim  for 
damages  cannot  be  split  and  a  several  ac- 
tion brought  for  each  chattel ;  a  recovery 
for  one  part  is  a  bar  to  an  action  for  an- 
other part.  Farrington  v.  Payne,  15  John. 
432;  Phillips  u.  Berick,  16  John.  136; 
Hite  V.  Long,  6  Rand.  457  ;  Marble  v. 
Keyes,  9  Gray,  221. 

VOL.  II.  25 


(d)  Briscoe  v.  Stephens,  2  Bing.  213. 

(e)  King  u.  Hoare,  13  M,  &  W.  494, 
504  ;  Buckland  u.  Johnson,  15  C.  B.  145. 
[See  Rice  u.  King,  7  John.  20  ;  Johnson 
u.  Smith,  8  John.  383  ;  Price  v.  Boyd,  1 
Dana,  434  ;  Cutler  v.  Cox,  2  Blackf.  178 ; 
Livermore  v.  Hershell,  3  Pick.  33  ;  Jones 
V.  M'Neil,  2  Bailey,  466,  477  ;  Belch  v. 
Hallowman,  2  Hayw.  328  ;  Jones  v.  Scriv- 
en,  8  John.  453;  Cist  w.  Leigler,  16  Serg. 
&  R.  283.  Former  recovery  for  the  same 
debt  may  be  pleaded  by  partners,  though 
the  recovery  was  against  one  only.  CoUyer 
Partn.  §  755;  Wardw.  Johnson,  13  Mass. 
148,  So,  a  judgment  against  one  on  joint 
debt  merges  the  demand,  and  bars  action 
against  the  other.  CoUyer  Partn.  757, 
and  note.  And  this  is  so,  although  the 
latter  was  a  dormant  partner,  and  not 
known  to  be  liable  when  first  action 
brought.  lb.  §  757,  and  note.  It  is 
otherwise,  however,  where  the  former  judg- 
ment or  recovery  was  had  against  one  of 
several  jointly  and  severally  liable.  lb.  § 
757,  and  note.] 

(/)  Lord  Bagot  v.  Williams,  3  B.  &  C. 
235. 

(g)  Eastmure  v.  Lawes,  7  Scott,  461, 
471 ;  Outram  v.  Morewood,  3  East,  346  ; 
but  see  Seddon  v,  Tutop,  6  T.  R.  607. 
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So,  judgment  recovered  in  a  consular  court,  established  under 
the  6  &  7  Vict.  c.  94,  and  payment  of  the  sum  recovered,  is  a  good 
bar  to  the  same  cause  of  action.  (Ji) 

And  it  has  been  held  that,  if  judgment  be  recovered  in  a  foreign 
country,  by  the  assignee  of  a  debt,  where,  by  the  law  of  that  coun- 
try, the  assignee  may  sue  for  the  debt  in  his  own  name,  such  judg- 
ment will  be  a  good  bar  to  an  action  brought  in  this  country  for  the 
same  debt,  at  the  suit  of  the  original  creditor.  («') 

3.  But  in  general,  a  judgment  in  a  foreign  or  colonial  court  is 
When  cob-  "ot,  per  se,  pleadable  in  bar  of  an  action,  brought  by 
i'udVmenuf"  ^^^^  sumQ  plaintiff  for  the  same  cause,  in  the  courts  of 
no  bar.  ^j^jg  country ;  (Jc)    at  least,  unless  the  plea  also  show, 

that  such  judgment  is  final  and  conclusive  in  the  place  where  it 
was  pronounced.  (J) 

So,  if  it  appear  that  the  plaintiff  could  not  recover  full  compensa- 
tion on  the  record  in  the  former  action,  a  verdict  and 

Other  cases 

in  which        judgment  in  such    action,  will    be  no  bar  to  a  second 

judgment  re-  .  «         ,  ,     .        rrii  •        tt     ii 

covered  is  no  action  for  the  Same  cause,  (m)  ihus,  ni  Hadley  v. 
Green,  (ra)  it  appeared,  that  a  landlord  sued  his  tenant 
for  rent  and  on  the  money  counts,  and  gave  particulars  on  the  count 
for  money  had  and  received,  for  the  value  of  a  quantity  of  stone 
which  was  alleged  to  have  been  quarried  and  carried  away  by  the 
defendant.  At  the  trial  he  took  a  general  verdict,  but  for  the  amount 
of  the  rent  only  ;  and  he  afterwards  brought  an  action  against  the 
defendant  for  quarrying  and  carrying  away  the  same  stone  ;  and  it 
was  held,  that  the  recovery  in  the  first  action  was  no  bar  to  the 
plaintiff's  right  to  recover  in  the  second  ;  because,  on  the  count  for 
money  had  and  received,  he  could  not  recover  full  compensation 
for  the  wrong  complained  of.  (o)  And  so  it  has  been  held,  that 
the  fact  of  the  plaintiff  having  —  in  an  action  brought  against  him 
by  the  defendant,  to  recover  a  sum  agreed  to  be  paid  for  the  manu- 
facture of  a  specific  chattel  —  given  evidence  of  a  breach  of  the 
defendant's  contract  in  reduction  of  damages  ;  does  not  preclude 
him,  the  plaintiff,  from  afterwards  suing  the  defendant,  to  recover 

(A)  Barber  v.  Lamb,  8  C.  B.  N.  S.  95.  recognizing  Plummer  v.  Wootlburne,  4  B. 

(i)  Thompson  v.  Bell,  3  E.  &  B.  236.  &  C.  625. 

(it)  Bank  of  Australasia  o.  Harding,  9  (m)  Florence  v.  Jennings,  2  C.  B.  N.  S. 

C.  B.  661 ;  and  see  Same  c.  Nias,  16  Q.  454. 

B.  717  ;  Smith  ;;.  NichoUs,  7  Scott,  147.  (n)  2  C.  &  J.  374. 

(I)  Smith  V.  NichoUs,  7  Scott,  147,  169,  (o)  Per  Lord  Lyndhurst,  2  C.  &  J.  375. 
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against  him  for  his  breach  of  that  contract,  such  damages  as  could 
not  have  been  allowed  in  the  former  action.  (j») 

So,  if  it  appear  tliat  the  ground  of  the  former  verdict  was,  that 
the  action  was  prematurely  brought,  —  as  in  the  case  of  an  action 
brought  for  the  price  of  goods,  before  the  credit  has  expired,  — 
such  verdict  will  not  prevent  a  recovery  in  a  subsequent  action  for 
the  same  cause,  which  is  brought  in  due  time,  (g') 

And  so,  where  the  plaintiff  recovers  only  nominal  damages  in 
the  first  suit,  by  reason  of  a  technical  objection  precluding  inquiry 
as  to  the  amount  due,  a  second  action  is  not  barred.  Therefore 
where,  in  an  action  on  contract,  which  was  improperly  brought 
against  an  administratrix,  she  pleaded  in  abatement  that  others 
were  jointly  liable,  but  failed  to  prove  her  plea  ;  and  the  plaintiff, 
in  consequence  thereof,  recovered  a  verdict,  with  Is.  damages  ;  it 
was  held,  that  such  verdict  did  not  bar  the  plaintiff  from  recovering 
against  the  other  contractors,  (r) 

So  where  one  of  three  joint  covenantors  gave  a  bill  of  exchange 
for  part  of  a  debt  secured  by  the  covenant,  on  which  bill  judgment 
was  recovered  ;  it  was  held,  in  an  action  of  covenant  against  the 
three,  that  such  judgment  was  no  defence ;  for  though  it  was  stated 
in  the  plea  that  the  bill  was  given  in  payment  and  satisfaction  of 
the  debt,  it  was  not  averred  that  it  had  been  accepted  in  satisfaction, 
or  that  it  had,  in  fact,  produced  it.  (s) 

And  a  judgment  recovered  against  one  of  Uyo  joint  and  several 
debtors,  is  no  bar  to  an  action  against  the  other,  unless  such  judg- 
ment has  been  satisfied,  (i) 

If  the  plaintiff  has  previously  sued  the  defendant  upon  the  same 
supposed  causes  of  action,  and  judgment  has  been  given 

.,,..^^  ,  Lftect  of 

for  the  defendant  m  that  suit,  the  plamtiii  cannot  have   judgment  for 

,  .  ,,         .  ^    N  1      •  1      defeudant. 

a  second  action  tor  the  same  cause;  (u)  and,  in  such 

case,  the  former  judgment  operates  against  the  plaintiff  as  an  es- 

toppel.  (a;) 

(p)  Mondel  v.  Steel,  8  M.  &  W.  858  ;  (s)  Drake  v.  Mitchell,  3  East,  254. 

and  see  Shadwell   </.  Hutchinson,  2  B.  &  (t)  King  o.  Hoare,  15   M.  &   W.  494 ; 

Ad.  97.  Lechmere  v.  Fletcher,  1  C.  &  M.  623,  635. 

(?)  Palmer  v.  Temple,  9  A.  &  E.  508,  (ji)  Overton   v.  Har%,  9   C.  B.  324, 

521.  337 ;    and    see  Tin.  Abr.   tit.   Judgment 

(r)  Godson  v.   Smith,   2   Moore,    157;  (Q.  4) ;  Lampen  w.  Kedgewin,  1  Mod.  207. 

Ferrers  v.  Ardcn,  Cro.  El.  668 ;  2  Wms.  {x)  Vooght  v.  Winch,  2  B.  &  Aid.  662. 

Saund.  47 ;  Lechmere  v.  Fletcher,  1   C.  &  [The  former  verdict  is  conclusive  only  as 

M.  623.  to  the  facts  directly  and  distinctly  put  in 
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So,  wliere  a  verdict  passes  against  a  defendant  upon  a  plea  of  set- 
Judgment  on    off.  he  is  estopped  from  setting  up  the  same  demand  in 
a  fresh  action,  (y) 

But  judgment   recovered    by    one    of  several   joint 
debtors,  is  not  a  defence  to  a  subsequent  action  against 
the  others,  unless  it  be  shown  that  the  judgment  was 
recovered  on  a  ground  which  operated  as  a  discharge  of  all.  (z) 


plea  of  set- 
off. 

Judgment 
for  one  of 
several  joint 
debtors. 


issue,  and  the  finding  of  which  must  have 
been  necessary  to  uphold  the  verdict. 
Spooner  v.  Davis,  7  Pick.  147  ;  Smith  v. 
Sherwood,  4  Conn.  276;  Dennison  o. 
Hyde,  6  Conn.  508  ;  Hopkins  v.  Lee,  6 
Wheaton,  109  ;  Gilbert  v.  Thompson,  9 
Cush.  348.  See  Tyler  v.  Hammond,  11 
Pick.  193  ;  Blake  v.  Clark,  6  Greenl.436  ; 
Shafer  u.  Stonebraker,  4  Gill  &  J.  3.')6 ; 
2  Phil  Ev.  (Cowen  &  Hill's  notes),  pt. 
2,  p.  826 ;  Bigelow  Estoppel,  83  et  seq. 
The  full  advantage  of  such  verdict  can, 
however,  in  general  be  derived  only  from 
pleading  it.  Because,  if  a  matter,  be 
expressly  affirmed  or  denied  by  one 
party,  and  the  other  intends  to  meet 
it  by  a  former  verdict  on  the  same  matter, 
he  may  orfer  that  verdict  to  the  court,  and 
it  shall  be  a  conclusive  bai'.  But  if  he 
chooses  to  submit  the  former  verdict  in 
evidence  to  the  jury,  they  may  weigh  it  as 
they  weigh  other  evidence,  and  they  are 
not  estopped  to  find  the  truth  against  it. 
Howard  u.  Mitchell,  14  Mass.  241  ;  per 
Bio'elow  J.  in  Gilbert  v.  Thompson,  9 
Cush.  349 ;  Trevivian  v.  Lawrence,  1  Salk. 
277  ;  Wood  v.  Jackson,  8  Wend.  1  ;  Jack- 
son V.  Wood,  3  Wend.  27 ;  Church  o, 
Leavenworth,  4  Day,  274 ;  Canaan  v. 
Green  Woods  Turnpike,  1  Conn.  1 ;  Ed- 
wards u.M'Connell,  1  Cooke,  305  ;  Towns 
v.  Nims,  5  N.  H.  259  ;  1  Stark.  Ev.  (5  th 
Am.  ed.)  200,  201  ;  2  lb.  206  ;  Wright 
0.  Butler,  6  Wend.  288,  289;  Vooght  v. 
Winch,  2  B.  &  Aid.  662  ;  Speake  v.  Rich- 
ards, Hob.  206,  207;  Outram  i;.  More- 
wood,  3  East,  365  ;  Shafer  v.  Stonebraker, 
4  Gill  &  J.  359.  Contra,  Duchess  of  King- 
ston's case,  U  St.  Tr.  261  ;  Bird  u.  Ean- 
dall,  3  Burr.  1345.  See,  also.  Cist  v.  Leig- 
lor,  16  Serg.  &  11.  282,  285  ;  Kilheffer  v. 
Herr,  17   Serg.   &  li.  319,  322  ;  Marsh  </. 


Pier,  4  Rawie,  273  ;  Cleaton  v.  Chambliss, 
6  Rand.  86,  94;  Picquet  o.  M'Kay,  2 
Blackf.  465  ;  Estill  v.  Taul,  2  Yerger, 
467  ;  Betts  v.  Starr,  5  Conn.  550;  Cowen 
&  Hill's  notes  to  Phil.  Ev.  pt.  2,  p.  804 
et  seq.,  note  558  to  page  322.  But  where 
the  assurance  and  title  to  property  are 
founded  on  the  verdict,  and  the  party  has 
no  opportunity  of  pleading  it,  the  jury 
cannot  find  against  it.  Adams  v.  Barnes, 
17  Mass.  365;  Howard  v.  Mitchell,  14 
Ma.ss.  241  ;  Commonwealth  v.  Pejepscut 
Proprietors,  10  Mass.  155;  Trevivian  v. 
Lawrence,  1  Salk.  277  ;  Jackson  v.  Wood, 
8  Wend.  1 ;  1  Stark.  Ev.  303,304;  Adams 
V.  Broughton,  2  Str.  1078  ;  Kel.  58.  In 
actions  of  assumpsit,  &c.,  where  the  party 
has  no  opportunity  to  plead  the  former 
verdict  as  an  estoppel,  the  record  thereof 
may  be  given  in  evidence,  and  is  conclusive 
and  binding  on  the  party,  the  court  and 
the  jury,  as  to  every  fact  in  issue,  and 
distinctly  decided  by'  the  former  verdict. 
Wright  u.  Butler,  6  Wend.  288,  289; 
Gardner  v.  Buckbee,  3  Cowen,  120  ;  Train 
V.  Gold,  5  Pick.  389  ;  Young  v.  Black,  7 
Cranch,  .565;  2  Stark.  Ev.  (5th  Am.  ed.) 
707  ;  Kitchen  v.  Campbell,  3  Wils.  304. 
Sec  Kilheffer  v.  Herr,  17  Serg.  &  E.  319, 
322  ;  Cowen  &  Hill's  notes  to  Phil.  Ev. 
pt.  2,  p.  305  et  seq.  Contra,  Church  v. 
Leavenworth,  4  Day,  274.  So,  the  former 
verdict  and  judgment  are  sometimes  con- 
clusive when  given  in  evidence  under  the 
general  issue  in  an  action  of  debt.  2 
Stark.  Ev.  ubi  supra.] 

(y)  Eastmure  c.  Lawes,  7  Scott,  461. 
As  to  pleading,  that  the  plaintifif  had 
judgment  on  a  claim  of  set-off  in  the 
county  court,  see  Stanton  u.  Styles,  5 
Exch.  578. 

(z)  Phillips  V.  Ward,  2  H.  &  C.  717. 
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4.  Considerable  doubt  was  formerly  entertained  on  the  question, 
whether  a  judgment  recovered  in  a  foreign  court  is  con-   Foreign 
elusive  between  the  parties,  or  is  subject  to  be  reagi-  j,"rfoMm/" 
tated,  in  an  action  brought  thereon  in  the  courts  of  this   howfarcon- 

"  elusive,  when 

coimtry.  (a)  But  the  rule  may  now  be  taken  to  be :  action 
that  if  a  question  has  been  decided  by  such  a  court,  in  therem  in 
a  proceeding  in  personam,  between  parties  properly  ""■'' ™""'''y- 
brought  before,  it,  this  will  preclude  an  inquiry  in  our  courts  be- 
tween the  same  parties  into  the  merits  of  the  case,  upon  the  facts 
so  found  ;  for  this  reason,  that  whatever  constituted  a  defence  in 
the  foreign  court,  ought  to  have  been  pleaded  there.  (J) 


(a)  Per  Tindal  C.  J.  Smith  v.  NichoUs, 
7  Scott,  147,  167. 

(6)  See  per  Cur.  Bank  of  Australasia 
V.  Nias,  16  Q.  B.  717,  737 ;  Henderson  v. 
Henderson,  6  Q.  B.  288,  298,  299 ;  and 
see  Eeimers  v.  Druce,  26  L.  J.  C.  196 ; 
Ricardo  v.  Garcias,  12  C.  &  F.  368  ;  Cam- 
mell  V.  Sewell,  3  H.  &  N.  617  ;  5  lb.  728  ; 
Simpson  v.  Fogo,  29  L.  J.  C.  657  ;  Cas- 
trique  v.  Imrie,  8  C.  B.  N.  S.  1  ;  Imrie  v. 
Castrique,  lb.  405 ;  [S.  C.  L.  R.  4  H.  L. 
414 ;]  per  De  Grey  C.  J.  Duchess  of  King- 
ston' s  case,  20  How.  State  Trials,  538  ; 
Bui.  N.  P.  244 ;  Phillips  v.  Hunter,  2  H. 
BI.  402 ;  [Houlditch  v.  Donegall,  2  CI.  & 
Fin.  (Am.  ed.)  470,  note  (2),  and  cases 
cited  ;  Rankin  u.  Goddard,  54  Maine,  28, 
33  ;  Monroe  v.  Douglas,  4  Sandf.  Ch.  126 ; 
Cummings  o.  Banks,  2  Barb.  602  ;  Lazier 
V.  Westcott,  26  N.  Y.  146  ;  Barron  «. 
West,  23  Pick.  270  ;  Norwood  v.  Cobb,  20 
Texas,  456;  2  Kent,  119,  120;  Gleason 
V.  Dodd,  4  Met.  336  ;  Middlesex  Bank  v. 
Butman,  29  Maine,  19  ;  Taylor  v.  Barron, 
30  N.  H.  78;  Bigelow  Estoppel,  185  et  seq. 
The  judgments  and  decrees  of  the  courts 
in  the  different  states  of  the  Union  have, 
by  the  constitution  and  a  statute  thereof, 
the  same  dignity  and  conclusive  effect  in 
each  state,  as  in  that  where  rendered.  See 
Bissell  V.  Briggs,  9  Mass.  462  ;  Bigelow 
on  Estoppel,  195  et  seq.  As  tojudgments 
obtained  before  the  justices  of  the  peace, 
or  in  the  justices'  courts  of  any  of  the 
states,  it  has  been  determined  in  New 
Hampshire  and  Massachusetts,  that  the 
record  of  a  judgment  of  a  justice  of  the 


peace  rendered  in  one  state,  cannot  be  au- 
thenticated in  the  manner  prescribed  by 
the  act  of  congress,  so  as  to  entitle  it  to 
the  same  credit  in  another  state  as  it  has  in 
that  wherein  rendered  ;  and  such  a  judg- 
ment must  be  considered  in  the  courts  of 
such  other  state,  as  standing  on  the  same 
ground  as  a  foreign  judgment,  and  as 
leaving  the  whole  merits  of  the  cause  open 
to  discussion  and  explanation.  Robinson 
v.  Prescott,  4  N.  H.  450 ;  Warren  v. 
Flagg,  2  Pick.  448  (2d  cd.),  449,  note  (1). 
See,  also,  Collins  v.  Modisett,  1  Blackf  60 ; 
Cole  V.  Driskell,  1  Blackf  16  ;  Mahurin  v. 
Bickford,  6  N.  H.  567  ;  Adair  v.  Rogers, 
Wright,  428  ;  Poorman  v.  Crane,  Wright, 
337  ;  Goodrich  v.  Jenkins,  Wright,  348. 
In  a  recent  case  in  the  State  of  New  York, 
Thomas  v.  Robinson,  3  Wend.  267,  the 
efficacy  of  such  a  judgment,  so  certified, 
was  admitted  sub  modo ;  therefore,  it  was 
held,  that  a  suit  cannot  be  maintained  in 
that  state  on  a  judgment  rendered  by  a 
justice  of  the  peace  in  another  state,  unless 
the  statute  organizing  his  jurisdiction  be 
shown  ;  but  that  if,  on  the  statute  being 
produced  and  proved,  it  appears  that  the 
subject-matter  of  the  suit  was  within  the 
justice's  jurisdiction,  and  the  proceedings 
were  shown  by  the  record  to  have  been  in 
conformity  with  the  directions  of  the  stat- 
ute, the  judgment  will  be  entitled  to  full 
faith  and  credit.  See,  also,  Sheldon  v. 
Hopkins,  7  Wend.  435  ;  Cleveland  v.  Rog- 
ers, 6  Wend.  438.  All  the  cases  agree, 
both  as  to  foreign  and  state  judgments 
or  decrees,  that  in  order  to  make  them 
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Nor  is  the  pendency  of  an  appeal  in  the  foreign  court,  a  bar  to  an 
action  on  the  judgment,  in  the  courts  of  this  country,  (c) 

And  if  the  proceeding  in  the  foreign  court  be  in  rem,  —  e.  g.  in 
Foreign  iudff-  ^^^  ^^^^  °f  ^^^  condemnation  of  a  ship,  by  the  sentence 
ment  in  rem.  Qf  ^  foreign  court  of  admiralty  of  competent  jurisdiction, 
—  this  is  binding  upon  all  parties,  and  in  all  countries,  as  to  the  ex- 
istence of  the  facts  upon  which  the  condemnation  proceeded,  ((f) 

But  it  is  at  the  same  time  well  established  that,  in  order  to  con- 
clude the  parties  from  contesting  the  ground  of  condemnation  in  an 
English  court  of  law,  such  ground  must  appear  clearly  upon  the  face 
of  the  sentence  ;  and  that  it  must  not  be  left  uncertain,  or  to  be  col- 
lected by  inference  only,  whether  the  ship  was  condemned  upon 
one  ground,  which  would  be  a  just  cause  of  condemnation  by  the 
law  of  nations  ;  or  on  another,  which  would  amount  only  to  a  breach 
of  the  municipal  regulations  of  the  condemning  conn*-  y.  («) 

So,  if  it  appear  on  the  face  of  a  foreign  judgment,  that  the  foreign 
law,  or  some  part  of  the  proceedings  of  the  foreign  court,  is  repug- 
nant to  natural  justice,  such  judgment  will  not  be  conclusive  be- 
tween the  parties  in  this  country.  (/) 

But  a  judgment  in  rem,  of  a  foreign  tribimal,  which  has  jurisdic- 
tion over  the  subject-matter,  and  has  acted  within  its  jurisdiction, 
cannot  be  questioned  by  the   courts  of  this   country,  (^)  even  al- 

effectual  to  any  purpose,  the  court  in  wliich  (c)  Scott  r.  Pilkington,  2  B.  &  S.  11. 
they  are  rendered  must  have  jurisdiction  (d)  Simpson  v.  Togo,  29  L.  J.  C.  657  ; 
over  the  parties.  And  this  jurisdiction  Castrique  v.  Imrie,  8  C.  B.  N.  S.  1  ;  Im- 
h  always  open  to  inquiry  whenever  such  rie  ;;.  Castrique,  lb.  405;  2  Smith  L.  C. 
judgments  are  offered  either  in  support  of  452  ;  [per  Marshall  C.  J.  in  Tlie  Mary,  9 
an  action  or  as  aground  of  defence.  Glea-  Cranch,  126,  144  ;  Baudac  r.  Nicholson,  4 
son  V.  Dodd,  4  Met.  333;  Story  Com.  Miller  (La.  R.),  81-86 ;  Thomas  r.  South- 
on  Const,  ch.  29,  §  1297-1307;  Starbuck  ard,  2  Dana,  475,  482  ;  Story  Confl.  Laws, 
V.  Murray,  5  Wend.  158;  Holbroolc  v.  491  e<  sey. ;  Croudson  u.  Leonard,  4  Cranch, 
Murray,  lb.  161  ;  Hall  v.  Williams,  6  Pick.  434  ;  3  Phil.  Ev.  (Cowen  &  Hill's  notes) 
232 ;  Aldrich  ...  M'Kinncy,  4  Conn.  380 ;  pt.  2,  p.  880  et  seq.  ;  Bigelow  Estoppel. 
Harrod  u.  Barretto,  1   Hall,  155;  Benton  164  et  seq.] 

V.  Burgot,   10  Serg.  &  R.  242  ;  Hoxio  u.         (e)  Per  Tindal  C.  J.  Dalglcish  v.  Hodg- 

Wright,  2  Vt.  263;  Harding  v.  Alden,  9  son,  7  Bing.  495,  504. 
Grcenl.   140;  M'Kim   o.   Odom,  3  Fairf.         (/)  See  Henderson  i).  Henderson,  6  Q. 

94  ;  Thurber  v.  Blackburne,  1  N.  H.  242  ;  B.  288.      Por  instances  see  ValMo  v.  Du- 

Eogers   v.  Coleman,  Hardin,  413;  Win-  merguc,  4  Exch.  290  ;  18  L.  J.  Exch.  398  ; 

Chester  t;.  Evans,   Cooke,  429;  Curtis  v.  Reynolds  t>.  Fen  ton,  3  C.  B.  187  ;   Cowan 

Gibbs,    1    Penning.   299  ;    Wermwag    v.  v.  Braidwood,  1  M.  &  G.  882  ;  2  Seott  N. 

Pawling,  5  Gill  &  J.  500 ;  Hodge  u.  Dea-  R.  138 ;  Pergusson  c.  Mahon,  II  A.  &  E. 

derick,  1  Yerger,  125;  Miller  u.  Miller,  1  179. 

Bailey,  242  ;  Warren  ti.  Flagg,  2  Pick.  (2d         Ig)  Castrique  v.  Imrie  (in  Dom.  Proc), 

ed.)  448,  note  (1).]  L.  Rep.  4Ap.Ca.414;  affirming  the  judg- 


ARBITRAMENT  AND  AWARD. 


1179 


though  such  judgment  may  have  proceeded  on  a  mistaken  view  of 
the  law  of  England  ;  unless,  perhaps,  where  there  appears  on  the 
face  of  the  judgment,  a  perverse  and  deliberate  refusal  to  recognize 
that  law  ;  in  which  case,  it  is  said,  it  would  be  the  duty  of  our 
courts  to  refuse  to  recognize  the  efScacy  of  the  foreign  judgment.  (Ji) 
And  it  would  seem, — notwithstanding  an  opinion  has  been  en- 
tertained to  the  contrary,  (i)  —  that  the  same  rule  applies  even  to 
the  case  of  a  foreign  judgment  in  personam.  (_/) 

7.  Arbitrament  and  Award.  (F) 
1.  Where  two  parties  have  submitted  a  question  of  unliquidated 
damages  to  the  decision  of  an  arbitrator,  and  he  has  made    when  a  good 
his  award  thereon,  such  award  concludes  the  right,  un-   '^^''' 
less  the  award  itself  can  be  impeached.  (V)     And  if  an  action  be 


ment  of  the  exchequer  chamber,  in  Imrie 
ii.  Castriquo,  8  C.  B.  N.  S.  405,  417. 

(A)"  Per  Wood  V.  C.  Simpson  u.  Fogo, 
32  L.  J.  C.  249,  257  ;  and  see  per  Lord 
Hatherlcy  C.  Castrique  u.  Imrie,  L.  Rep. 
4  Ap.  Ca.  414,  445. 

(t)  See  2  Smith  L.  C.  (2d  ed.)  448,  cit- 
ing Novelli  V.  Rossi,  2  B.  &Ad.  757. 

(./)  Godard  v.  Gray  L.  Rep.  6  Q.  B. 
139. 

(k)  See  Roll.  Abr.  Arbitrament  (V.)  ; 
Com.  Dig.  Accord  (A.  1) ;  Bac.  Bbr.  Ar- 
bitrament (G.). 

(I)  Per  Taunton  J.  Whitehead  o.  Tat- 
tersall,  1  A.  &  E.  491,  492.  [In  Smith 
V.  Boston,  Concord  &  Montreal  R.  R. 
36  N.  H.  458,  489,  490,  Boll  J.  said : 
"  Though  there  are  cases  where  it  has 
been  held  that  a  reference  to  a  third  per- 
son, to  measure  materials  or  work,  to 
judge  of  their  quality,  to  fix  a  price,  or  to 
make  an  appraisal,  or  the  like,  is  not  a 
submission  to  arbitration  ;  yet  it  seems  to 
us,  that  every  agreement  of  parties,  by 
which  tliey  bind  themselves  to  abide  by 
the  decision  of  an  indifferent  third  person, 
as  to  any  matter  affecting  their  rights,  is  a 
submission  to  arbitration,  and  the  decision 
of  such  third  party,  upon  the  matter  thus 
referred  to  him,  is  an  award."  "  Such  an 
award,  decision,  appraisal,  measurement, 
or  whatever  it  may  be  called,  of  such  third 


person,  fairly  made,  is  final  and  conclusive 
upon  the  question  referred  to  him,  and 
upon  the  rights  of  the  parties  in  relation 
to  it.  See  Keeble  v.  Black,  4  Texas,  69  ; 
Bean  v.  Wendell,  22  N.  H.  588  ;  Pike  v. 
Gage,  29  N.  H.  470  ;  Hale  v.  Handy,  26 
N.  H.  470 ;  Jones  v.  Stevens,  5  Met.  373  ; 
Branscome  v.  Bowcliff,  6  C.  B.  623.  But 
"  it  may  well  be  understood  that  a  stipu- 
lation in  a  contract  for  labor  and  services 
to  be  performed  for  a  corporation,  that  the 
work  is  to  be  done  to  the  satisfaction  of  a 
servant  or  agent  of  the  corporation,  con- 
fers no  capricious  power  on  such  agent, 
nor  any  power  by  his  decision  to  bind  con- 
clusively the  rights  of  the  parties.  He 
can  have  no  power  to  deprive  a  party  of 
his  pay  by  refusing  to  make  an  estimate 
or  measurement,  nor  power  to  reduce  his 
compensation  by  a  false  measurement  or 
estimate.  We  think,  therefore,  it  may  well 
be  doubted,  whether  the  measurement,  ap- 
praisal, or  other  decision  of  a  person  so 
situated,  that  he  cannot,  by  any  possibility, 
be  regarded  as  indifferent  or  impartial,  can 
justly  be  held  to  have  in  any  degree  the  con- 
elusive  character  of  an  award."  Smith  v. 
Boston,  Concord  ■&  Montreal  R.  R.  itbi 
supra.  See  Ranger  v.  Great  Western  R. 
R.  5  H.  L.  Cas.  72,  105;  Lauman  u. 
Young,  31  Penn.  St.  306.] 
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brought  for  the  recovery  of  such  damages,  a  plea  of  arbitrament 
and  award,  as  it  is  technically  termed,  is  a  good  bar,  (to)  even  al- 
though the  defendant  has  not  performed  the  award.  Thus,  in  the 
case  of  Gascoyne  v.  Edwards,  (n)  where  the  declaration  was  in 
covenant  on  a  lease  for  not  repairing,  the  defendant  had  judgment 
on  a  plea  of  an  awai-d,  by  which  it  was,  directed  that  the  defendant 
should  pay  the  plaintiff  51.  ;  should  put  the  premises  in  repair ;  and 
should  leave  the  same  at  a  certain  time.  So,  where  covenantor 
and  covenantee  submitted  the  amount  of  damages  accruing  from  a 
breach  of  covenant,  to  an  arbitrator  ;  it  was  held,  in  an  action  on 
the  covenant,  that  the  arbitrator's  award  was  conclusive  as  to  the 
amount  of  such  damages,  (o).  And  so,  where  an  arbitrator  awarded 
that  the  sum  of  4,800?.  should  be  deducted  from  6,800Z.,  the  amount 
of  the  plaintiff's  claim  ;  it  was  held,  in  an  action  brought  to  recover 
the  6,800/.,  that  the  award  might  be  pleaded  in  bar  as  to  the  4,800L 
parcel  of  that  sum.  (p) 

And  where  all  matters  in  difference  are  referred,  the  party  ought, 
as  to  every  matter  within  the  scope  of  the  reference,  to  come  for- 
ward with  the  whole  of  his  case  before  the  arbitrator,  if  he  mean 
to  insist  upon  it  as  a  matter  in  difference  ;  and  he  cannot  reserve 
it,  so  as  to  make  it  the  subject-matter  of  a  fresh  action.  (^)     Thus, 

(m)    See  Form,   Chit.  jun.   PI.  3d  ed.  2  John.  227  ;  Phillips  v.  Berick,  16  John. 

324.  136  ;  Webster  v.  Lee,  5  Mass.  334 ;  Whit- 

(n)  1  Y.  &  J.  19,  decided  on  general  de-  temore  v.  Whittemore,  2  N.  H.  26  ;  Hodges 

murrer  ;    S.  C.  cited  by  Lord  Lyndhurst  u.  Hodges,  9  Mass.  320  ;  Smith  y.  Whiting, 

C.  B.  in   Allen  v.  Milner,  2  C.  &  J.   53.  11   Mass.  445.     See  Homes  v.  Avery,  12 

See  Crofts  v.  Harris,  Carth.  187  ;  Allen  v.  Mass.  134  ;  Newburyport  M.  I.  Co.  v.  01- 

Harris,  1  Ld.  Raym.  122.  iver,  8  Mass.  402 ;  Boyd  v.  Davis,  7  Mass. 

(o)  Whitehead  I'.  Tattersall,  1  A.  &  E.  359;  Bixby  v.  Whitney,  5  Greenl.   192; 

491.  Buck   !).  Buck,  2   Vt.   420;    Nevrman   v. 

ip)  Parkes  V.  Smith,  15  Q.  B.  297  ;  and  Wood,   Martin  &  Yerg.  190;    Badger  u. 

see  Commings  «.  Heard,  L.  Rep.  4  Q.  B.  Titcomb,  15  Pick.  409.     A.  and  B.  made 

669.  a  submission  of  all  demands,  upon  which 

(q)  Smith  v.  Johnson,  15  East,  213.  an  award  was  made  in  favor  of  B.  At  the 
[But  the  prevailing  rule  seems  to  be,  that  time  of  the  submission,  A.  was  prosecut- 
where  a  verdict,  award,  or  judgment,  has  ing  actions  against  other  persons,  the  sub- 
not  necessarily,  though  apparently,  cov-  ject  of  which  was  not  brought  before  or 
ered  the  ground  on  which  a  second  action  considered  by  the  arbitrators.  After  the 
is  brought,  although  perhaps  it  would  bo  award,  the  defendants  in  those  actions 
pn'ma /aci'e  evidence  that  the  matter  had  prevailed,  on  the  evidence  of  B.,  that  he 
passed  in  rem  judicalam  ;  yet  it  may  be  was  the  party  liable  for  the  debts  so  sued 
averred,  and  proved  by  parol  evidence,  that  for.  It  was  held,  that  the  submission  and 
the  cause  of  the  second  action  was  not  in  award  were  not  a  bar  to  a  subsequent  ac- 
issue,  and  the  point  to  be  established  by  it  tion  by  A.  against  B.  on  those  debts.  King 
was  not  in  fact  decided.     Snider  v.  Croy,  v.  Savory,  8  Cush.  309.] 
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in  Dunn  v.  Murray,  (r)  the  declaration  stated,  that  in  considera- 
tion that  the, plaintiff,  at  the  request  of  the  defendant,  would  enter 
into  the  employ  of  the  defendant,  in  a  certain  capacity,  for  a  year, 
at  the  rate  of  five  guineas  per  week  thoughout  the  year,  defendant 
undertook  to  employ  him  for  a  year ;  and  alleged  as  a  breach,  that 
the  defendant  dismissed  the  plaintiff  from  his  employ  before  the  end 
of  the  year,  without  any  reasonable  or  probable  cause.  The  dec- 
laration also  contained  counts  for  wages,  and  for  work  and  labor, 
&c.  The  cause,  which  was  commenced  before  the  expiration  of 
the  year,  was  referred  to  an  arbiti'ator,  who  awarded  to  the  plain- 
tiff a  sum  of  money,  equivalent  to  the  wages  he  would  have  been 
entitled  to  receive  from  the  defendant,  on  the  day  when  the  action 
was  commenced.  No  claim  was  made  before  the  arbitrator  for  any 
compensation  for  the  dismissal,  except  so  far  as  the  special  count  in 
the  declaration,  and  the  evidence  of  the  employment  and  the  dis- 
missal might  amount  to  such  a  claim ;  but  the  plaintiff  afterwards 
brought  an  action  to  recover  such  compensation,  in  consequence  of 
his  dismissal  from  the  defendant's  employ  before  the  end  of  the 
year ;  and  it  was  held  that  the  award  of  the  arbitrator  was  a  bar  to 
such  action. 

2.  But  where  the  action  is  brought  for  a  debt,  and  the  award 
made  has  only  decided  that  it  is  due,  and  ascertained  its  „ 
amount ;  and  the  money  payable  under  the  award  is 
nothing  but  the  original  debt,  so  ascertained  in  amount,  the  plea  of 
arbitrament  and  award  is  bad.  Thus,  in  Allen  v.  Milner,  (s)  the 
action  was  in  indebitatus  assumpsit  for  tolls.  The  defendant 
pleaded,  that  differences  had  arisen  between  him  and  the  plaintiff 
touching  the  claim  ;  and  that  they  mutually  submitted  themselves 
to  refer,  and  did  refer,  the  said  matters  in  difference  to  arbitration  ; 
that  they  mutually  promised  to  abide  by  the  award  ;  and  that  the 
umpire  made  his  award  of  and  concerning  the  said  premises,  and 
did  thereby  award  that  the  defendant  should  pay  to  the  plaintiff  the 
sum  of  131.  To  this  plea  the  plaintiff  demurred  specially,  because 
the  plaintiff'  did  not  aver  payment  of  the  IM.,  or  any  other  satis- 
faction of  the  plaintiff's  demand.  The  question  therefore  was, 
whether  this  award  was  of  itself,  without  payment  or  satisfaction, 
any  bar  ;  and  the  court,  considering  the  nature  of  the  plaintiff 's 
demand,  and  the  nature  of  the  award,  were  of  opinion  that  it  was 

(r)  9  B.  &  C.  780.  (s)  2  C.  &  J.  47. 
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not.  Lord  Lvndhurst  C.  B.  in  delivering  the  judgment  of  tne 
court,  said  :  "  Tlie  plaintiff's  demand  is  for  a  debt,  and  the  award 
is  not  for  the  performance  of  any  collateral  act,  but  for  the  payment 
of  money.  The  matter,  therefore,  for  the  consideration  of  the 
arbitrator  was,  whether  there  were  any  and  what  debt ;  the  award 
only  ascertains  that  there  is  a  debt,  specifies  the  amount,  and  di- 
rects the  payment ;  but  the  money,  till  paid,  is  due  in  respect  of 
the  original  debt ;  i.  e.  for  tolls  ;  its  character  remains  the  same  ; 
nothing  is  done  to  vary  its  nature,  or  destroy  its  original  quality. 
Had  the  demand  been  of  a  different  description,  as  for  the  delivery 
of  goods,  and  the  award  had  directed  a  payment  of  money  in  satis- 
faction of  the  demand,  it  might  then  have  been  said  that  the  award 
had  chano;ed  the  nature  of  the  original  demand  :  that  the  riijht  to 
have  the  goods  was  gone,  and  the  only  right  remaining  was  the 
substituted  right,  i.  e.  the  right  to  have  the  money  ;  or,  had  the 
demand  been  for  a  debt,  and  the  award  had  directed,  not  payment 
in  money,  but  payment  in  a  collateral  way,  as  by  delivery  of  goods, 
performance  of  work,  &c.,  it  might  perhaps  have  been  said  that  the 
right  to  have  payment  in  money  was  gone  ;  but  here  the  ISl.  is  to 
be  paid  for  the  original  demand,  {.  e.  for  the  tolls  ;  and  it  is  to  be 
paid,  as  that  demand  was  to  have  been  paid,  i.  e.  in  money." 

So  it  is  said  that,  in  general,  an  award  cannot  be  pleaded  in  bar 
of  an  action,  unless  it  appear  that  a  present  satisfaction  for  the 
plaintiff's  demand  was  given  by  the  award  itself;  or  one  which  is 
to  be  executed  afterwards  and  before  action  brought,  or  in  respect 
whereof  the  plaintiff  may  have  an  action.  (^)  And  this  rule  ap- 
plies, wherever  it  has  been  awarded  that  something  shall  be  paid  to 
the  plaintiff,  or  done  in  his  favor,  (^u)  So  that  if,  in  such  a  case, 
the  thing  awarded  to  be  done  be  at  all  times  executory,  and  at  the 
will  of  the  parties,  and  there  be  no  means  of  enforcing  performance 
thereof  by  action,  or  of  recovering  satisfaction  for  the  non-perform- 
ance thereof,  such  an  award  is  not  pleadable  in  bar.  (2;) 

But  it  is  said,  that  where  the  award  is  for  payment  of  money, 
„,  .  and  the  day  of  payment  is  not  past,  it  is  sufficient  to 
formaiicc  cf  plead  the  award  itself,  because  the  plaintiff  has  his  rem- 
must  be  cdy  for  the  monej'  by  action  of  debt  on  the  award.  («/) 

^'^'^  "  '  It  is  otherwise,  however,  where  the  day  of  payment  is 

(()  Sec  Dighton  u.  Whiting,  1  Lxit.  15,  (x)  Dighton  v.  Wliiting,  1  Lut.  15,  56. 
56;  1  Roll.  Abr.  266,  277.  {>/}  lb. ;  1  Roll.  Abr.  266,  277. 

(u)  Per  Lord  Campbell,  Parkes  v.  Smith, 
5  Q.  B.  297,  308. 
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past.  (?/)  And  so,  if  the  award  be  to  do  a  collateral  act,  as  to  seal 
a  bond,  or  the  like  ;  in  this  case,  when  the  day  is  past,  a  plea  of  the 
award  will  not  bar  the  plaintiff,  unless  the  defendant  likewise  plead 
that  he  has  performed  the  award ;  or  alleges  some  default  in  the 
plaintiff  as  the  reason  for  his  not  having  done  so.  («/) 

Nor  can  a  mere  agreement  to  refer  a  certain  matter,  or  all  mat- 
ters in  difference  between  two  parties,  to  arbitration,  be    „    , 

.  Pendency  of 

pleaded  in  bar  of  an  action  brought  in  respect  there-   aibitration 
of.  (2)     And  although  it  has  been  said,  with  reference 
to  this  question,  that  "  if  there  had  been  a  reference  depending,  it 
might  have  been  a  bar;  "  (a)  yet  it  is  now  decided,  that  the  pen- 
dency of  an  arbitration  is  no  answer  to  an  action  for  the  recovery 
of  a  debt.  (6) 

By  agreement  between  the  parties,  however,  it  may  be  made 
a  condition  precedent  to  the  right  to  bring  an  action,    ,      ,   , 

1  &  o  '    Award  of  an 

that  the  amount  of  the  damages,  or  the  time  for  paving   arbitrator 

„,,.,,.,,  i    J      ^     fnjiy  be  a  con- 

them,  or  any  matter  of  that  kmd  which  does  not  go  to  dition  prece- 
the  root  of  the  action,  shall  be  settled  by  arbitration,  (c)  right  to  bring 
But  in  Goldstone  v.  Osborne,  (i)  where   it   appeared   ""  ^'^t'""- 

(y)  lb.;  1  Roll.  Abr.  266,  277.  that  there  is  no  defence  to  the  action.  Lury 

(z)  Per  Cur.  Thompson  v.  Charnock,  8  v.  Pearson,  lb,  639.      WoodV.  C.  refused 

T.  R.  139,  140;  and  see  Horton  u.  Sayer,  to   stay   proceedings   under   this   section, 

4  H.  &  N.  643  ;  Lee  v.  Page,  30  L.  J.  C.  where  the  bill  prayed  a  dissolution  of  part- 

857 ;  Roper  v.  Lendon,  1   E.  &  E.  824  ;  nership  on  the  ground  of  fraud.    Cook  v. 

Tattersall  v.  Groote,  2  B.  &  B.  131 ;  Street  Catchpole,  34  L.  J.  C.  60.     But  an  agree- 

V.  Rigby,  6  Ves.  jun.  815  ;   [Smith  u.  Bos-  ment  to  refer,  under  the  "Railway  Com- 

ton,  Concord  &  Montreal  R.  R.  36  N.  H.  panics'  Arbitration  Act,  1859  "  (22  &  23 

458.]     But  whore  there  is  such  an  agree-  Vict.   c.  59),  ousts  the  jurisdiction  of  the 

ment,  and  an  action  is  brought  on  the  in-  courts,  see  ».  26,   and  Watford  &c.  Rail- 

strument  which  contains    the  agreement,  way  Company  r.  London  &  North  Western 

the  court  or  a  judge  may,  on  the  appli-  Railway   Company,  L.  Rep.   8  Eq.  231. 

cation  of  the  defendant,   order  a  stay  of  And  an  action  will  lie,  for  the  breach  of  an 

proceedings.    17  &  18  Vict.  o.  125,  s.  11;  agreement  to  refer.    Livingston  y.  Ralli,  5 

Blyth  V.  Lafone,  1  E.  &  E.  455  ;  and  see  E.  &  B.  132. 

Russell  V.  Pellegrini,  6  E.  &  B.  1020;  Re         (a)  Kill  v.  Hollister,  1  Wils.  129. 
Newton,  19   C.   B.  N.   S.  342;  Wilcox  v.         (b)  Harris  v.  Reynolds,  7  Q.  B.  71.     In 

Storkey,  L.  Rep.  1  C.   P.  671.     And  the  that  case  the  question  was  raised,  but  was 

court  will  make  this  order,  even  where  the  not  decided,  whether  the  pendency  of  an 

matter  in  difference  is  one  of  law.    Ran-  arbitration  could  be  pleaded  in  abatement 


degger  v.  Holmes,  L.  K.  1  C.  P.  679.  The 
court  will  not  order  a  stay  of  proceedings 
under  this  section,  if  there  ba  a  bond  fide 
suggestion  of  fraud;  Wallis  u.  Hirsch,  1 
C.  B.  N.  S.  316  ;  or  where  it  is  admitted 


of  an  action  for  the  same  cause. 

(c)  Avery  v.  Scott  (in  Cam.  Scac),  8 
Exch.  497  ;  reversing  the  judgment  of  the 
court  of  exchequer,  in  Scott  v.  Avery,  lb. 
487 ;  and  see  Tredwcn  v.  Holman,  1  H.  & 


(d)  2  C.  &  P.  550. 
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that  one  of  the  conditions  in  a  pohcy  of  insurance  against  fire  stated, 
that  if  any  difference  should  arise  on  any  claim,  it  should  be  imme- 
diately submitted  to  arbitration  ;  and,  after  direcHng  how  the  arhi- 
trators  should  be  chosen,  added,  that  no  compensation  should  be 
payable  until  after  an  award,  determining  the  amount  thereof, 
should  be  duly  made  ;  it  was  held,  that  the  assured  might  maintain 
an  action  on  such  policy,  notwithstanding  the  condition ;  as  the 
insurers  denied  the  general  I'ight  of  the  assured  to  recover  any- 
thing, and  did  not  merely  question  the  amount  of  damage.  (d^~) 

8.  Tender  of  Money. 


1 .  In  what  cases  a  tender  is  available,  and 

the  effect  thereof. 

2.  By  whom  a  tender  may  be  made. 

3.  To  whom. 

4.  The  amount  to  be  tendered. 


5.  The   time   when    a    tender    may   be 

made. 

6.  The  mode  of  making  it. 

7.  Of  a  prior  or  subsequent  demand,  to 

defeat  a  tender. 

8.  The  pleadings. 


1.  The  tender  of  a  debt  before  action  brought  is  available  as 

T^i  a   defence,    wherever   the    demand   is   of  a    pecuniary 

der  is  avail-   nature,  and  is  reduced  or  reducible  to  a  certainty,  (e) 

So,  there  may  be  a  valid  tender  even  where  the  claim 


C.  72  ;  Elliott  V.  Royal  Exchange  Assur- 
ance Company,  L.  Rep.  2  Ex.  237 ;  He- 
mans  u.  Picciotto,  1  C.  B.  N.  S.  646 ; 
Braunstein  v.  Accidental  Death  Insurance 
Company,  1  B.  &  S,  782 ;  Lowndes  u. 
Earl  Stamford,  18  Q.  B.  425  ;  [Smith  v. 
Boston,  Concord  &  Montreal  E.  R.  36  N. 
H.  458,  487  ;  Lauman  v.  Young,  31  Pcnn. 
St.  306  ;  Snodgrass  v.  Gavit,  28  Penn.  St. 
224.] 

(d^)  [See  Lauman  v.  Young,  31  Penn. 
St.  306.J 

(e)  See,  in  general.  Com.  Dig.  and  Bac. 
Abr.  tit.  Tender.  [Where  the  performance 
of  the  contract  is  dependent  upon  some 
act  of  the  promisee,  and  cannot  be  com- 
pleted without  his  concurrence,  if  the 
promiser  does  everything  on  his  part  neces- 
sary to  a  complete  performance,  but  the 
promisee  refuses  to  concur  in  what  is 
necessary  on  his  part,  the  promiser  is  dis- 
charged from  liability  for  the  non-comple- 
tion of  the  contract.     "  In  every  contract 


by  which  a  party  binds  himself  to  deliver 
goods,  or  pay  money  to  another,  he  in  fact 
engages  to  do  an  act  which  he  cannot 
completely  perform  without  the  concur- 
rence of  the  party  to  whom  the  delivery  or 
payment  is  to  be  made.  Without  accept- 
ance on  the  part  of  him  who  is  to  receive, 
the  act  of  him  who  is  to  deliver  or  pay  can 
amount  only  to  a  tender.  But  the  law 
considers  a  party  who  has  entered  into  a 
contract  to  deliver  goods  or  pay  money  to 
another  as  having  substantially  performed 
it,  if  he  has  tendered  the  goods  or  money 
to  the  party  to  whom  the  delivery  or  pay- 
ment was  to  be  made."  Per  Rolfe  B. 
Startup  a.  Macdonald,  6  M.  &  Gr.  593, 
610.]  When  the  money  has  not  been 
formally  tendered  before  writ  issued,  the 
defendant  should  pay  it  into  court  with 
the  special  plea,  given  by  the  15  &  16  Vict. 
c.  76,  s.  71  ;  but  on  this  plea  defendant 
pays  costs,  if  plaintiff  do  not  proceed. 
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is  upon  a  quantum  meruit.  (/)     And  so,  on  a  bare  covenant  for 
the  payment  of  money,  the  defendant  may  plead  a  tender.  (^) 

But   a  tender  cannot  be  pleaded,  where  the  action  is  brought 
strictly  for  the  recovery  of  unliquidated  damages.  (K) 

A  tender  does  not  bar  or  extinguish  the  debt ;  (i)  for  the  debtor 
is  still  liable  to  pay  it  whenever  he  is  required  to  do  so. 
But  it  bars  any  claim  for  subsequent  damages  or  interest, 
for  not  paying  or  for  detaining  the  debt ;  and  it  entitles  the  defend- 
ant to  judgment  against  the  plaintiff  for  his  costs,  (k) 

So  a  tender  admits  the  contract,  and  such  facts  as  are  specially 


{/)  Johnson  v.  Lancaster,  Str.  576; 
Cox  V.  Brain,  3  Taunt.  95  ;  and  see,  per 
Lord  Dcnman,  Dearie  v.  Barrett,  2  A.  & 
E.  82,  83. 

[g)  Johnson  v.  Clay,  7  Taunt.  486;  1 
Wms.  Saund.  33  d. 

(h)  Dearie  v.  Barrett,  2  A.  &  E.  82  ; 
[Green  v.  Shurtliff,  1 9  Vt.  592.]  As  to  a  ten- 
der of  goods  in  performance  of  a  contract, 
see  Startup  v.  M'Donald,  6  M.  &  G.  593  ; 
Isherwood  v.  Whitmore,  H  M.  &  W.  347  ; 


633.  As  the  plea  of  tender,  if  successful, 
shows  that  the  action  was  unnecessary 
and  defeats  it,  the  money  paid  into  court 
under  the  plea  of  tender,  though  it  is 
taken  out  by  the  plaintiff,  is  not  to  be  con- 
sidered as  money  recovered  by  him  in  the  ac- 
tion ;  and  therefore  it  cannot  be  reckoned 
towards  the  amount  of  the  sum  recovered 
for  which  the  plaintiff  would  be  entitled 
to  sue  in  the  sujjerior  courts  instead  of  the 
county  courts,  or  for  which  he  would  be 


S.  C.  10  M.  &  W.  347.  As  to  a  tender  of  entitled  to  have  his  costs  taxed  upon  the 
amends,  in  an  action  for  an  involuntary 
trespass,  where  the  defendant  disclaims 
title,  see  21  Jac.  1,  c.  16,  s.  5  ;  Com.  Dig 
Pleader,  3  M.  36  ;  Vin.  Abr.  Trespass  (S.) 
a  ;  Bac.  Abr.  Tender  (P.  8).  [See  Slack  a. 
Brown,  13  Wend.  390 ;  Lawrence  ;;.  Gif- 
ford,  17  Pick.  366  ;  Warren  u.  Nichols,  6 
Met.  261.]  la  an  action  against  magis- 
trates, 11  &  12  Vict.  c.  44,  ».  11 ;  24  Geo. 
2,  c.  44,  s.  2  ;  in  case  of  an  irregular  dis- 
tress, 11  Geo.  2,  c.  19,  s.  20 ;  and  in  other 
particular  cases,  Bac.  Abr.  tit.  Tender 
(P.). 

{{)  Per  Car.  Dixon  v.  Clark,  5  C.  B. 
365,  377  ;■  Cooper  v.  Phillips,  1  Cr.,  M.  & 
R.  649.  [Hence,  the  plea  of  tender  must 
not  only  aver  a  tender  on  the  day  when 
the  debt  was  due  and  a  subsequent  contin- 
ual readiness  to  pay,  but  must  be  accom- 
panied by  a  payment  into  court  of  the 
money  tendered.  If  the  defendant  pleads 
a  tender  without  paying  the  money  into 
court,  the  plaintiff  is  entitled  to  judgment 
for  the  amount  of  debt  to  which  the  tender 
is  pleaded,  as  being  admitted  to  be  due  and 
not  paid.     Chapman  v.  Hicks,  2  Cr.  &  M. 


higher  scale.  James  v.  Vane,  2  E.  &  E. 
883,  overruling  Cooch  v.  Maltby,  23  L.  J. 
Q.  B.  305.] 

(k)  Per  Cur.  Dixon  v.  Clark,  5  C.  B. 
365,  377.  [The  principle  of  the  plea  of 
tender  is,  that  the  defendant  has  been  al- 
ways ready  to  perform  entirely  the  con- 
tract on  which  the  action  is  foimded  ;  and 
that  he  did  perform  it,  as  far  as  he  was 
able,  by  tendering  the  requisite  money ; 
the  plaintiff  himself  precluding  a  complete 
performance  by  refusing  to  receive  it.  It 
thus  shows  that  the  plaintiff  might  have 
obtained  what  he  claims  without  an  action, 
and  that  the  action  was  unnecessary. 
Dixon  V.  Clark,  5  C.  B.  365,  377 ;  James 
V.  Vane,  2  E.  &  E.  883 ;  29  L.  J.  Q.  B. 
169  ;  Law.f.  Jackson,  9  Cowen,  641  ;  S. 
C.  5  Cowen,  248  ;  Coit  v.  Houston,  3  John. 
Cas.  243  ;  Carley  v.  Vance,  17  Mass.  389  ; 
Raymond  v.  Bearnard,  12  John.  274  ;  Suf- 
folk Bank  c.  Worcester  Bank,  5  Pick. 
106  ;  Cornell  v.  Green,  10  Serg.  &  R.  14  ; 
Cockrill  V.  Kirkpatrick,  9  Mis.  697  ;  Fuller 
V.  Pelton,  16  Ohio,  457.] 
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stated  in  tliat  part  of  the  declaration  to  which  the  plea  of  tender  is 
pleaded.  (^^)  And,  accordinglj,  where  a  count  averred  that,  in 
consideration  that  the  plaintiff  would  let  to  the  defendant  certain 
tithes,  the  defendant  agreed  to  pay  411.  ;  and  that  the  plaintiff  did 
let  the  said  tithes,  and  permit  the  defendant  to  take  them ;  it  was 
held,  that  a  plea  of  tender  to  such  count,  precluded  the  defendant 
from  showing  an  interruption  to  his  taking  the  tithes.  (?) 

2.  A  tender  need  not  be  made  by  the  debtor  in  person ;  but  it 
By  -whom  ^^Y  ^^  made  by  a  third  person,  by  his  desire  and  on 
™''^^-  his  behalf  (m) 

So  any  person  may  make  a  tender  on  behalf  of  an  idiot ;  (m^)  for 
the  law,  by  reason  of  his  utter  inability  to  act  for  himself,  allows 
this  to  be  done  out  of  charity,  (w) 

And  a  tender  by  an  agent,  at  his  own  risk,  of  more  than  the 
money  given  him  by  his  principal,  is  good,  (o) 


3.  So,  a  tender  need  not  be  to 
To  whom  iTiay  be  made  to  an  ; 
made.  money  for  him.  (p) 

{k^)  [See  Huntington  D.  American  Bank, 

6  Piclc.  340 ;  Bacon  v.  Cliarlton,  7  Cusli. 
581  ;  Jones  v.  Hoar,  5  Pick.  285.  But  if 
tlie  defendant  in  an  action  of  assumpsit, 
containing  tlie  common  money  counts,  and 
also  a  count  for  tlie  use  and  occupation  of 
certain  premises  described,  pays  a  part  of 
the  sum  demanded  into  court,  without 
specifying  to  which  of  the  counts  the  pay- 
ment is  to  be  applied,  such  payment  is  an 
admission  only,  that  the  defendant  owes 
the  plaintiff,  on  some  one  or  several  of  the 
counts,  the  sum  so  paid  ;  but  is  not  an 
admission  of  any  particular  contract  or 
debt  under  any  one  of  the  counts,  nor  of  a 
liability  on  all  of  them.   Hubbard  r.  Knous, 

7  Cush.  556.  This  case  refers  to  Hun- 
tington V.  American  Bank,  supra,  and  ex- 
pressly dissents  from  any  expressions  in 
that  case  which  do  not  accord  with  the 
above  decision.     Sec  Kingham  i).  Robins, 

5  M.  &  W.  94  ;  Archer  </.  English,  1   M. 

6  Gr.  873;  Staplcton  u.  Nowcll,  6  M. 
&  VV.  9;  Story  v.  Finnis,  5  Exch.  126.] 

(;)  Cox  V.  Brain,  3  Taunt.  95. 

(m)  Cropp  V.  Hambleton,  Cro.  Eliz.  48  ; 


the   creditor  personally  ;  but  it 
acrent   authorized  to  receive    the 


1  Roll.  Abr.  421  ;  Bac.'Abr.  Tender  (A.). 
As  to  a  tender  by  a  stranger,  without  the 
privity  of  the  debtor,  see  Co.  Lit.  206, 
207 ;  Watkins  v.  Ashwicke,  Cro.  Eliz. 
132.  Semhle,  the  subsequent  assent  of  the 
debtor  would  make  the  tender  valid.  See 
per  Best  C.  J.  Harding  u.  Davis,  2  C.  & 
P.  77,  78.  [A  tender  made  by  an  inhab- 
itant of  a  school  district,  to  one  having  a 
claim  against  it,  is  valid,  though  such  in- 
habitant was  not  thereto  regularly  author- 
ized by  the  district.  Kincaid  v.  School 
District  No.  4,  in  Brunswick,  2  Fairf  188. 
This  tender  is  good,  because  the  inhab- 
itant is  liable  as  a  member  of  a  quasi  cor- 
poration.] 

(ml)  [So,  a  tender  of  money  in  behalf  of 
an  infant,  made  by  his  uncle,  the  father 
being  dead,  but  the  mother  living  ;  held  to 
be  good,  although  the  undo  had  not  then 
been  appointed  guardian.  Brown  v.  Dy- 
singer,  1  Bawlc,  408.] 

(n)  Co.  Lit.  206  b. 

(o)  Rend  v.  Goldring,  2  M.  &  S.  86. 

(;))  Per  Parke  B.  Kirton  r.  Braithwaite, 
1  M.  &  W.  310,  313  ;  Goodlead  v.  Blewith, 
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Thus  a  tender  of  rent  and  expenses  may  be  made  to  a  landlord, 

To  agent. 


through  the  medium  of  a  broker,  even  after  the  landlord 


has  distrained,  (g')  So,  where  a  creditor  told  his  clerk, 
who  had  been  previously  authorized  to  receive  the  money,  not  to 
receive  a  certain  sum,  if  it  should  be  offered  him  by  a  certain 
debtor,  for  that  he  had  put  the  matter  into  the  hands  of  his 
attorney  ;  and  the  clerk,  on  tender  made,  refused  to  receive  the 
money,  and  stated  the  reason ;  it  was  held,  that  this  was  a  good 
tender  to  the  principal,  (r) 

In  an  action  for  work  and  labor,  there  was  a  plea  of  tender, 
whereon  issue  was  joined.  The  defendant  proved  that  he  sent  the 
money  by  his  servant,  to  the  plaintiff's  house.  The  defendant's 
servant  swore  that  she  carried  it  to  the  plaintiff's  house  ;  and  that, 
having  seen  a  servant  there,  who  informed  her  tliat  her  master  was 
at  honre,  she  delivered  the  money  to  that  servant,  to  be  delivered 
to  her  master ;  that  the  servant  took  it,  and  went  into  the  house,  as 
she  supposed,  to  deliver  it  to  the  plaintiff;  and  that  she  returned 
with  an  answer  that  he  would  not  receive  it,  but  that  she  must  go 
to  his  attorney ;  and  Lord  Kenyon  is  reported  to  have  held,  that 
this  was  evidence  to  be  left  to  the  jury,  from  which  they  might 
infer  that  a  tender  had  been  made,  (s) 

After  an  attorney  has  been  authorized  by  his  client,  the  creditor, 
to  apply  for  payment  of  a  debt,  and   has  written   de- 

1  •  ,  ^         1  ,  ^  1  ,      Attorney. 

mandmg  payment  thereof  to  himself,  a  tender  to  such 
attorney  is  good,  (f)     So,  where  the  attorney  demands  payment  at 
his  office,  a  tender  to  any  person  who  is  in  the  office,  carrying  on 
the  business,  is  sufficient,  (w) 

1  Camp.  477.     [A  tender  made  to  a  clerk,  the.  land  would  not  be  sufficient,  at  least 
in  the  store  of  the  plaintiff,  for  goods  pur-  in  an  action  on  the  covenant.    Haldane  v. 
chased  at  such  store,  is   equivalent  to  a  Johnson,  8  Exch.  689. 
tender  to  the  principal  himself,  and  is  suf-  (r)  Moffatt  v.  Parsons,  .5  Taunt.  307. 
ficient,  though  prior  thereto  the  claim  had  (s)  Anon.  1  Esp.  349. 
been  lodged  with    an   attorney  for   suit.  (t)  Watson  v.  Hetherington,  1   C.  &  K. 
Hoyt  V-  Byrnes,  2  Fair.  475.     A  tender  of  36.     [A  tender  to  one  who  is  in  fact  the 
money  to  an  attorney,  with  whom  a  de-  attorney  of  the  creditor,  is  good,  although 
mand  is  lodged  for  collection,  before  a  suit  he  deny  his  authority.  IJicInniffe  v.  Wheel- 
is  brought,  is  unavailing  under  the  statute  ock,  1  Gray,  600.] 

of  New  Hampshire.      Thurston  u.  Blais-  (u)  Per  Parke  B.  Watson  v.  Hethering- 

dell,  8  N.  H.  367.     If  made  after  an  action  ton,  1  C.  &  K.  36  ;  Kirton  v.  Braithwaite, 

is  commenced,  the  costs  must  be  tendered.  1  M.  &  W.  310 ;  and  see  Wihnot  v.  Smith, 

lb.]  3   C.  &  P.  453  ;   S.   C.   Moo.  &  M.  238. 

(y)  Smith  v.  Goodwin,  4  B.  &  Ad.  413.  Barrett  v.  Deere,   lb.   200  ;    [Oatman   v. 

But  mere  readiness  to  pay  the  money  on  Walker,  33  Maine,  67.] 


1188  DEFENCES. 

And  a  tender  of  damages  recovered,  and  for  which  the  defend- 
ant is  in  execution,  may  be  made  to  the  party  who  appears  upon 
tlie  record  to  be  the  plaintiff's  attorney,  (a;) 
„      ,  So,  if  there  be  several  creditors  to  whom  the  money  is 

One  of  sev-  ^ 

erai  credit-      due  jointly,  a  tender  to  one  of  them  is  good  ;  but  such  ten- 
der should  be  pleaded  as  a  tender  to  all  the  creditors.  («/) 

^  And  a  tender  to  an  executor,  even  before  he  has  proved 

Executor.  i  .n    .  .  i     i  i         p  ■ 

the  will,  IS  good,  provided  he  afterwards  prove  it.  (2) 

4.  It  is  clear  that  the  debtor  must  tender  the  full  amount  of  the 

„.  ^     debt,  Cg^)  a  creditor  not  being  bound  to  accept  less  than 

The  amount  '  v    y  &  r 

to  be  ten-       the  whole  of  his  demand,  and  that  a  tender  of  part  of 

dered.  .  ,..,.,., 

an  entire  demand  is  invalid,  (a) 
"  If,"  however,  "  A.  be  indebted  to  B.  in  divers  distinct  sums  of 

money,   he    mav   make    a    tender    of   any    one    of    the 
Where  there  ,,     ,  ^  ,  . 

are  distinct  sums  ;  (o)  but  111  such  a  case  the  debtor  ought  to  de- 
clare upon  what  account  the  tender  is  made,  (c)  And, 
therefoi-e,  wliei'e  A.  demanded  from  B.  the  sum  of  11.  Is.  for  sev- 
eral matters,  including  10s.  for  a  particular  service  performed  by 
A.  ;  and  B.  tendered  the  sum  of  19s.  without  applying  it  specifi- 
cally to  any  portion  of  A.'s  demand;  it  was  held,  that  this  was  not 
a  good  tender  of  the  10s.  due  on  account  of  such  service,  (dl)  So, 
where  a  party  has  separate  demands  against  several  persons,  for 
unequal  sums,  an  offer  of  one  sum  for  the  debts  of  all,  without  dis- 
tinguishing the  claims  against  each,  is  not  a  valid  tender  ;  and  will 
not  support  a  plea  by  one  of  the  debtors,  that  the  debt  due  from 
him  was  tendered,  (e) 

So,  if  the  condition  of  a  bond  be,  that  the  obligor  shall,  at  a  day 
and  place  certain,  "  pay  201.  or  deliver  ten  kine,  at  the  then  choice 
of  the  obligee;"  a  tender  must,  it  is  said,  be  made  both  of  the 
money  and  the  kine.  (/) 

But  it  appears  that,  when  a  quarter's  rent  is  tendered  and  re- 
fused, and  another  quarter's  rent  accrues  and  is  tendered,  such  sec- 

{x)  Crozer  v.  Pilling,  4  B.  &  C.  28,  29.  without  designating  the  amount  tendered 

iy)  Douglas  v.  Patrick,  3  T.  R.  683.  upon  each,  is  sufficient.    Thetford  v.  Hnh- 

(2)  Eq.  Ca.  Ab.  319 ;  Bac.  Abr.  Tender  bard,  22  Vt.  440.] 

(E.).  (c)  Latch.  70. 

(z^)  [Boyden  ;;.  Moore,  5  Mass.  365.]  (rf)  Hardingham  v.  Allen,  5  C.  B.  793, 

(a)  Dixon  v.  Clark,  5  C.  B.  365.  798. 

(6)  Bac.  Abr.  Tender  (B.).  [So  a  tender  (e)  Strong  v.  Harvey,  5  Bing.  304. 

of  a  gross  sum  upon  several  demands,  (/)  Fordley's  case,  1  Leon.  68. 
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ond  tender  is    sufficient,  without   tendering  the  whole  rent   then 
due.  (^) 

So,  a  tender  of  more  money  than  is  due,  is  good  for  what  is  due  ; 
for,  omne  majus  continet  in  se  minus.  (K)     Thus,  proof  m    ,      . 
of  a  tender  of  201.  9s.  6d.  in  bank  notes  and  silver,  is   more  than  is 
sufficient  to  support  a  plea  of  tender  of  201.  (f) 

But  a  tender  by  a  debtor  of  a  larger  sum  than  the  amount  due, 
by  a  bank-note  for  such  larger  sum,  and  out  of  which  he  requires 
change,  is  not  a  good  tender  of  the  smaller  sum,  if  it  be  objected  to 
on  the  ground  of  want  of  change.  (A)  If,  however,  the  creditor 
do  not  object  to  the  tender  on  that  account,  but  make  some  collat- 
eral objection,  or  demand  a  larger  sum,  the  tender  will  be  good,  (l) 


•5.  Where,  by  the  terms  of  the  contract,   the  money  is  to  be 
paid  on  a  day  certain,  the  tender,  to  be  good,  must  be    when  to  be 
made  on  the  very  day.  (rn) 


made. 


(g)  Bassett  u.  Prior  of  St.  John  of 
.Jerusalem  in  England,  M.  2  H.  6,  fo.  4,  pi. 
1 ;  per  Martin  J.  Fitz  Abr.  1  R.  3,  Verdict, 
pi.  13  ;  20  Tin.  Abr.  182,  pi.  2. 

(A)  Wade's  case,  5  Co.  115,  Res.  3  ; 
Astley  w.  Reynolds,  2  Str.  916;  Douglas 
,j.  Patrick,  3  T.  R.  683. 

{i)  Dean  v.  James,  4  B.  &  Ad.  546. 
And  see  Bevans  v.  Rees,  5  M.  &  W.  306. 

(i)  Per  Lord  Abinger,  Be%'ans  v.  Rces, 
5  M.  &  W.  306,  308  ;   Betterbee  v.  Davis, 

3  Camp.  70;  Robinson  v.  Cook,  6  Taunt. 
336.     See  per  Taunton  J.  Dean  v.  James, 

4  B.  &  Ad.  548 ;  Blow  v.  Russell,  1  C.  & 
P.  365. 

(l)  Bevans  v.  Rees,  5  M.  &  W.  306  ; 
Black  u.  Smith,  Peake,  88,  89  ;  Saunders 
;;.  Graham,  Gow,  121. 

(m)  Per  Cur.  Dixon  u.  Clark,  5  C.  B. 
365,  378.  [Where  a  certain  space  of  time 
is  allowed  for  the  performance  of  the  con- 
tract, as  a  day  or  several  days,  it  is  sufficient 
if  the  performance  be  completed  before  the 
end  of  the  last.  Sheppard's  Touch.  378  ; 
Leptley  v.  Mills,  4  T.  R.  170;  Startup  v. 
Macdonald,  6  M.  &  Gr.  593,  602,  619.  In 
the  case  of  a  bill  of  exchange,  the  acceptor 
lias  the  whole  of  the  last  day  until  twelve 
o'clock  at  night  to  pay  it.  Per  Parke  B. 
Startup  V.  Macdonald,  6   M.  &   Gr.  593, 
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602  ;  and  see  Lcftley  «.  Mills,  4  T.  R.  172. 
If  the  performance  is  such  that  it  requires 
the  concurrence  of  the  promisee  to  com- 
plete it,  the  promisor  must  tender  all  that 
is  to  be  done  on  his  part  at  a  convenient 
interval  before  the  expiration  of  the  time, 
in  orcler  to  allow  the  promisee  to  complete 
it  by  acceptance.  If  a  sum  of  money  is  to 
be  paid  on  a  certain  day,  he  must  tender  it 
sufficient  time  before  midnight  for  the  other 
party  to  receive  and  count  it ;  or  if  goods 
arc  to  be  delivered,  he  must  tender  them  so 
as  to  allow  sufficient  time  for  examination 
and  acceptance  of  them.  Wade's  case,  5 
Co.  Rep.  114  a;  Startup  v.  Macdonald,  6 
M.  &  Gr.  593.  If  a  certain  time  is  fixed 
for  the  performance,  the  attendance  of 
both  parties  at  that  place  is  necessary  to 
complete  the  performance ;  but  for  the  con- 
venience of  both  parties,  and  that  neither 
may  give  longer  attendance  than  is  neces- 
sary, the  law  fixes  a  particular  time  at 
which  the  presence  of  each  shall  be  suffi- 
cient. It  is  enough  if  each  party  be  at  the 
place  at  such  convenient  time  before  sunset 
on  the  last  day  limited  as  that  the  act 
may  be  completed  by  daylight ;  and  if  the 
promisor  tender  to  the  promisee  there,  if 
present,  or,  if  .absent,  be  ready  at  the  place 
to   perform  the  act  within  a  convenient 
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Consequently,  a  plea  by  the  acceptor  of  a  bill  or  the  maker  of  a 
Not  post  "°*^  payable  at  a  future  day,  of  a  tender  post  diem,  is 
dkm.  )jjj(j^  although  it  allege  a  tender  of  the  amount  of  the 

bill  or  note,  with  interest  from  the  day  it  became  due,  up  to  the  day 
of  the  tender,  (w) 

But  the  drawer  of  a  bill  has  a  reasonable  time  after  notice  of 
Before  ac-  dishonor,  to  tender  the  amount  of  the  bill  without  inter- 
tion,  good.  g^^_  ^^-j  ^j-|j  where  a  bill  or  note  is  ])ayable  on  de- 
time  before  sunset  for  its  completion,  it  is  Macdonald,  6  M.  &  Gr.  593.  A  tender 
sufficient.  If  it  happen  that  both  parties  made  after  the  day  a  debt  becomes  due  by 
meet  at  the  place  at  any  other  time  of  the  a  demand  of  payment,  or  .after  a  contract 
last  day,  or  uj)on  any  other  day  within  ihe  is  broken,  or  action  brought,  cannot  be 
time  limited,  and  a  tender  is  made,  it  is  pleaded  in  bar  of  the  action.  City  Bank 
sufficient.  Co.  Litt.  202  a  ;  Wade's  case,  v.  Cutter,  3  Pick.  4U  ;  Suffolk  Bank  v. 
5  Co.  Rep.  114  a;  Tinckler  v.  Prentice,  Worcester  Bank,  5  Pick.  106;  Dewey  v. 
4  Taunt.  549  ;  per  Parke  B.  Startup  u. 
Macdonald,  6  M.  &  Gr.  593,  624.  This 
distinction  is  said  to  prevail  in  all  the 
cases  :  ''  Where  a  thing  is  to  be  done  any- 
u'here,  a  tender  a  convenient  time  before 


Humphrey,  5  Pick.  187  ;  Maynard  u. 
Hunt,  5  Pick.  240  ;  Frasier  v.  Cushman, 
12  Mass.  277.  See  Law  </.  Jackson,  9 
Cowen,  641.  The  law  on  this  subject  has 
been  .altered  in  Massachusetts,  so  that  a 
midnight  is  sufficient ;  where  a  thing  is  to  tender  may  now  be  made  of  a  debt  which 
be  done  al  a  particular  place,  and  where  the     has  previously  become  due  and  payable. 


law  implies  a  duty  on  the  party  to  whom 
tlie  thing  is  to  be  done  to  attend,  that 
attendance  is  to  be  by  daylight,  and  a  con- 
venient time  before  sunset."  Per  Parke  B. 
.Startup  V.  Jlacdontild,  6  M.  &  Gr.  593,  625. 


Gcnl.  Sts.  c.  130,  §  23.  By  the  common  law 
and  practice  of  Connecticut,  a  tender  is 
good,  though  the  day  of  payment  has 
elapsed.  Tracy  u.  Strong,  2  Conn.  659. 
Tender  of  money  before  it  is  due  is  of  no 


"  If  a  man  bound  to  pay  twenty  pounds  avail,  as  the  creditor  is  not  bound  to  re- 
at  any  time  during  his  life  at  a  place  cer-  ceive  it  before  it  is  due,  according  to  the 
tain,  the  obligor  cannot  tender  the  money    terms  of  the  contract.     Per  Parker  C.  J. 


at  the  place  when  he  will,  for  then  the 
obligee  should  be  bound  to  perpetual  at- 
tendance, and  therefore  the  obligor,  in 
respect  of  the  uncertainty  of  the  time, 
must  give  the  obligee  notice  that  on  such 
a  day,  at  the  place  limited,  he  will  piiy  the 
money,  and  then  the  obligee  must  attend 
there  to  receive  it.  The  same  law  it  is  if  a 
man  make  a  feoffment  in  fee  upon  con- 
dition, if  the  feoffor  at  any  time  during  his 
life  pay  to  the  feoffee  twenty  pounds  at  such 
a  place  certain,  that  then,  &c.   In  this  case 


Saunders  f.  Frost,  5  Pick.  267  ;  per  Ford 
J.  in  Tilton  v.  Britton,  4  Halst.  120.  See 
Jouett  V.  Wngnon,  2  Bibb,  269.  But  sec 
M'Hard  r.  Wbetcroft,  3  Har.  &  M'Hen. 
85.  ]Vhirc  tender  to  be  made.  On  a  con- 
tract made  in  one  state  of  the  Union  for 
the  payment  of  money,  the  debtor  is  not 
bound  to  go  to  another  state  to  tender  the 
money  to  the  creditor.  Allhouse  i.  Ram- 
sey, 6  Whart.  331.  If  no  place  be  ap- 
pointed for  tenderer  performance,  a  tender 
to  the  person  is  good.  Slingerland  v. 
Morse,   s    John.    474 ;     Bates    u.    Bates, 


the  feoffor  must  give  notice  to  the  feoffee 

when  he  will  pay  it,  for  without  such  notice  Walker  (Miss.),  401.] 

as  is  aforesaid,  the  tender  will  not  be  suf  (n)  Dobie   v.  I.arkan,   10   Exch.    776; 

ficient.     But  in  both  these  cases,  iC  at  any  Poole   u.    Tumbridgc,   2   M.    &  W.    223  ; 

time  the  obligor  or  feoffor  meet  the  obligee  Hume  v.  Peploe,  8  East,  168. 

or  feoffee  at  the  place,  he  may  tender  the  (oj  Walker  v.  Barnes,  5  Taunt.  240. 

money."    Co.  Litt.  211  a.    See  Startup  v. 
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mand,  a  tender  of  the  amount,  with  interest,  at  any  time  before 
action,  is  good,  (p) 

A  tender  cannot  be  effectually  made,  after  the  actual  commence- 
ment of  an  action  for  the  recovery  of  the  debt,  —  that  is,  after  the 
issuing  of  the  writ ;  (5)  nor  after  the  creditor  has  brought  and 
discontinued  another  action,  in  a  different  form,  for  the  same 
money,  (f) 

But  a  tender  will  be  good  if  made  before  the  writ  was  issued, 
although,  before  the  tender,  the  creditor  had  employed  an  attorney 
to  sue  the  debtor,  and  the  attorney  had  written  a  letter  to  the 
debtor  demanding  payment,  and  had  applied  for  the  writ,  (s)  So 
it  was  held  under  the  old  law,  that  a  tender,  made  before  the  actual 
suing  out  of  the  process,  could  not  be  defeated  by  relation  back  to 
the  teste  of  the  writ ;  but  that  the  day  it  actually  issued  must  be 
regarded,  (t)  And  it  would  seem  that,  at  the  present  day,  a  ten- 
der cannot  be  defeated  by  the  creditor  issuing  a  writ,  at  a  subse- 
quent hour  of  the  day  on  which  the  tender  was  made,  (u) 

6.  All  the  cases  agree  that,  to  constitute  a  valid  tender,  there 
must  either  be  an  actual  production  of  the  money,  or   gow  to  be 
that  its  production  must  be  expressly  or  impliedly  dis-   '"*'^^' 
pensed  with,  (x) 

(p)  Per  Parke  B.  Norton  v.  EUam,  2  M.  tion,  is  a   bar  to  the  recovery  of  further 

&  W.  461,  463.     [In  cases  where  the  debt  costs.    Hay  v.  Ousterout,  3  Ham.  385.] 

is  of  an  indefinite  credit,  unless  the  credit  (r)  See  observations  of  PajlvC  B.  on  the 

has  been  put  an  end  to  by  a  demand  for  case  of  Johnson  o.  Clay,  7  Taunt.  486,  in 

payment,  the  tender  of  payment  may  be  Poole  v.  Tumbridge,  2  M.  &  W.  223,  226. 

made    at    any   time    before    process    has  (s)  Briggs   v,  Calverly,  8  T.   R.   629 ; 

actually  issued.     See  Caine  t.  Coulton,  1  Moffatt  v.  Parsons,  5  Taunt.  307.     [See 

H.  &  C.  764 ;   .32  L.  J.  Ex.  97  ;  Smith  v.  Hull  v.  Peters,  7  Barb.  331.] 

Manners,  5  C.  B.  N.  S.  632  ;    28  L.  J.  C.  (()   Smith  v.  Key,  Str.  638  ;    Wynne  v. 

P.  220;  Kington  v.  Kington,  11  M.  &  W.  Wynne,  1  "Wils.  39;  Bac.Abr.  Tender  (D.). 

233  ;    Norton   v.  EUam,  2  M.  &  W.  461  ;  (u)  See  Kirton  v.  Braithwaite,  1  M.  & 

Cotton  V.  Goodwin,  7  M.  &W.  147;  Pigot  W.  310.      [If,  at  the  time  of  making  a 

V.  Cubley,  15  C.  B.  N.  S.  701  ;  33  L.  J.  C.  tender,  the  debtor  has  no  knowledge  of  the 

P.  134.]  commencement  of  a  suit,  and  the  creditor 

(17)  Bac.  Abr.  Tender  (D.).     [A  tender  do  not  inform  him  thereof,  nor  make  claim 

may  be  made  in  Massachusetts  even  after  of  costs,  but  refuse  to  accept  the  amount 

action  brought.  Genl.  Sts.  c.  130,  §24.    So  tendered  solely  on  account  of  its  insuffi- 

in  Vermont :  Hart  v.  Skinner,  16  Vt.  138 ;  ciency  to  pay  the  debt,  it  may  be  regarded 

Green  v.  Shurtliff,  19  Vt.  592.  In  Ohio,  a  as  a  waiver  of  all  claim  for  costs.    Haskell 

tender  of  the  amount  due,  together  with  t>.  Brewer,  2  Fairf  258.     As  to  a  tender  of 

'the  costs  that  had  then  accrued  in  a  suit  the  principal  without  interest,  if  not  ob- 

before  a  magistrate,  where  the  tender  was  jected  to  for  that  omission,  see  Connell  v. 

made  after  the  commencement  of  the  ac-  Mulligan,  13  Sm.  &  M.  388.] 

(x)  Per  Tindal  C.  J.  Finch  u.  Brook,  I 
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When  pro- 
duction of 
the  money 
dispensed 
witli. 


The  following  authorities  will  illustrate  this  proposition  :  — 
The  defendant  said  to  the  plaintiff,  "  I  have  eight  guineas  in 
my  pocket,  which  I  have  brought  for  the  purpose  of 
satisfying  your  demand  ;  "  whereupon  the  plaintiff  told 
him  tliat  he  need  not  give  himself  the  trouble  of  offering 
it,  for  he  would  not  take  it,  as  the  matter  was  then  in 
the  hands  of  his  attorney  ;  and  the  court  held  that  the  tender  was 
good.  (?/) 

A  person  who  made  a  tender,  liad  two  bank-notes  twisted  up  in 
his  hand,  inclosing  sovereigns  and  silver,  and  making  together  the 
precise  sum  intended  to  be  paid.  He  told  the  creditor  what  the 
parcel  consisted  of,  but  did  not  open  it  before  him ;  and  Best  C.  J. 
said,  "  I  am  of  opinion  this  is  a  sufficient  tender.  If  the  witness 
had  not  mentioned  the  amount,  I  think  it  would  not  have 
done.  "  (2)  So,  where  the  defendant's  attorney  called  at  the 
plaintiff's  shop  to  pay  him  a  debt,  he  having  money  in  his  pocket 
for  that  purpose  ;  and,  having  mentioned  the  precise  sum,  he  put 
his  hand  in  his  pocket  to  take  out  the  money,  but  did  not  actually 


Scott,  70,  76  ;  [Sands  v.  Lyons,  18  Conn. 
18.  Sec  Blight  v.  Ashley,  1  Peters,  24  ; 
Slingcrlimd  v.  Morse,  8  John.  474  ;  Bor- 
den u.  Borden,  5  Mass.  67.  A  tender  must 
be  made  in  such  a  manner  and  under  such 
oircumst.ances  that  the  party  entitled  under 
the  contract  may  have  an  opportunity  of 
seeing  that  what  is  presented  for  his  ac^ 
ceptance  is  really  what  he  stipulated  to 
have.  Per  Kolfe  B.  Startup  v.  Macdonald, 
6  M.  iSb  Gr.  59.3,  610 ;  Isherwood  v.  Whit- 
more,  10  M.  &  W.  7.57  ;  U  M.  &  W.  347. 
Money  is  not  properly  tendered  when 
locked  up  in  a  box,  so  that  the  party  to 
whom  it  is  offered  cannot  open  it  and  c.x- 
.imino  the  contents.  But  the  tender  of  a 
large  sum  of  money  in  purses  or  bags, 
being  the  usual  manner  of  carrying  money, 
and  which  the  creditor  might  open  if  he 
pleased,  was  held  to  be  a  good  tender, 
provided  the  sum  was  correct.  Wade's 
case,  5  Co.  Rep.  114  a. ;  Co.  Litt.  208  a. 
And  so,  a  tender  of  goods  is  not  properly 
made  by  an  offer  to  deliver  closed  casks, 
said  to  contain  the  goods,  but  the  contents 
of  which  are  not  allowed  to  be  seen  and 
(jxamincd.     Isherwood   v.    Whitmoro,    U 


M.  &  W.  347.  A  mere  offer  to  pay,  it  not 
appearing  that  the  debtor  had  the  money 
ready,  does  not  amount  to  a  tender.  Fuller 
V.  Little,  7  N.  H.  535  ;  Sargent  v.  Graham, 
5  N.  H.  440  ;  Brown  v.  Gilraore,  8  Greenl. 
107  ;  Breed  !■.  Hurd,  6  Pick.  356  ;  Wheeler 
u.  Knaggs,  8  Ohio,  169;  Bakeman  u. 
Pooler,  15  Wend.  637.] 

(1/)  Douglas  c.  Patrick,  3  T.  E.  683  ; 
Read  y.  Goldring,  2  M.  &  S.  86  ;  [Hazard 
V.  Loring,  10  Gush.  267;  Barker  v.  Par- 
kenhorn,  2  Wash.  C.  C.  142  ;  Parker  v. 
Perkins,  8  Cush.  31S.  He  who  makes  a 
tender  is  not  bound  to  count  out  the 
money  ;  it  is  enough  if  the  money  be  there, 
and  offered  to  the  party  ;  it  is  ibr  the  payee 
to  tell  the  money.  Wheeler  c.  Knaggs, 
8  Ohio,  169;  Behaly  u.  Hatch,  Walker 
(Miss.),  369  ;  Breed  v.  Hurd,  6  Pick.  3.56. 
See  Southworth  u.  Smith,  7  Cush.  393. 
In  case  ol'  a  tender  of  s]jecific  articles  the 
tender  is  not  sufficient,  unless  the  articles 
are  so  designated  and  set  apart  as  to  enable 
the  creditor  to  identify  thcni.  Dewees  v. 
Lockhart,  1  Texas,  535.] 
(z)  Alexander  v.  Brown,  1  C.  &  P.  288. 
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produce  it,  the  plaintiff  saying  he  could  not  take  it ;  the  court  was 
of  opinion  that  this  was  a  good  tender,  (a)  And  it  seems,  that  if 
the  debtor  express  his  willingness  to  pay  a  certain  sum,  and  state 
that  he  has  it  in  the  house,  and  offer  to  go  and  fetch  it ;  but  is 
prevented  by  the  creditor  stating  that  the  debtor  need  not  trouble 
himself,  for  it  could  not  be  taken,  this  will  support  a  plea  of  ten- 
der, (b) 

A.,  having  goods  at  a  pawnbroker's,  deHvered  the  duplicate  to 
B.,  to  take  them  out  of  pledge.  B.  took  them  out  accordingly, 
and  paid  the  amount  due  on  them.  On  A.  sending  to  B.  for  the 
goods,  and  stating  that  B.  might  have  the  money  if  he  would  deliver 
them  up,  B.  said  he  had  not  got  them,  and  refused  to  tell  who  had 
them-;  and  the  court  held,  in  trover  by  A.  against  B.  that  the 
latter  was  not  entitled  to  a  tender  of  the  money  he  had  advanced  ; 
because  A.,  even  if  he  had  made  a  tender,  would  not  have  had  the 
goods  delivered  to  him.  (e) 

But  where  the  production  of  the  money  was  prevented,  by  the 
creditor  leavino-  the  room  after  the  debtor  had  offered   ^^ 

~    ^  ^  when  not. 

to  pay  it,  and  whilst  he  was  in  the  act  of  taking  it  from 
his  pocket.  Lord  Tenterden   C.  J.  thought  there  was  not  a  suffi- 
cient tender.  ((^) 

So  where,  to  establish  a  tender,  the  defendant  proved  that  he 
and  a  friend  went  to  the  plaintiff's  attorney,  and  said  that  he  had 
come  to  settle  the  plaintiff's  account;  that  ho  produced  a  paper 
containing  a  statement  of  the  account,  in  which  he  made  the  bal- 
ance 5Z.,  which,  he  said,  he  was  ready  to  pay,  but  produced  no 
money  or  notes  ;  and  that  the  plaintiff's  attorney  said  he  could  not 
take  that  sum,  as  his  chent's  demand  was  above  81.  ;  Lord  Kenyon 
held  that  the  tender  was  not  sufficient,  (e) 

(a)  Finch  v.  Brook,  1  Scott,  70.  v.  Holt,  4  Pick,  258  ;  Southworth  v.  Smith, 

(6)  Harding  v.  Davies,  2   C.  &  P.  77,  7  Cush.  393  ;  Borden  v.  Borden,  5  Mass. 

cor.  Best   C.  J.  who  observed,  that   "  it  74 ;    Tasker    u.    Bartlett,   5   Cnsh.   359 ; 

would  not  do,  if  a  man  said,  I  have  got  the  Sands   u.  Lyon,   18  Vt.   18;    Hazard    u, 

money,  but  must  go  a  mile  to  fetch  it."  Loring,  10  Cush.  267.     But  a  bare  refusal 

(c)  Jones  V.  Cliff,  1  C.  cSb  M.  540.  to  receive  the  sum  due,  and  a  demand  of  a 

(d)  Leatherdale  u.  Svveepstone,  3  C.  &  larger  sum,  is  not  enough  to  excuse  the 
P.  342.  [If  a  person,  who  is  bound  to  actual  tender  of  the  money.  Dunham  v. 
pay  money,  be  prevented  from  making  a  Jackson,  6  Wend.  22.] 

tender  by  any  contrivance  or  evasion  of  (e)  Dickinson  v.  Shee,  4  Esp.   68.    See 

the  party  to  whom  the  money  is  to  be  paid,  Bac.  Abr.  Tender  (B.  1) ;  [Knight  v.  Ab- 

it  will  be  equivalent  to  a  tender,  or  a  suffi-  bott,  30  Vt.  577.] 
cient  excuse  for  not  making  it.     Gilmore 
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The  defendant  left  with  his  clerk  101.  for  the  plaintiff.  The 
plaintiff  called,  and  demanded  162.  The  clerk  told  the  plaintiff  that 
the  defendant  was  from  home,  and  had  left  101.  with  him,  to  give 
the  plaintiff  when  he  called.  The  plaintiff  said  he  would  not  receive 
the  101.,  nor  anything  less  than  his  whole  demand.  The  clerk  did 
not  offer  the  101.  ;  and  the  court,  on  that  ground,  held  that  there 
was  no  legal  tender.  (/) 

The  defendant  ordered  A.  to  pay  the  plaintiff  11.  12s.  The 
latter  demanded  8/.  ;  on  which  A.  said,  that  he  was  only  ordered 
to  pay  the  former  sum,  which  was  in  B.'s  hands.  B.  put  his  hand 
to  his  pocket  to  take  out  the  money  ;  but,  by  A.'s  desire,  he  did 
not  do  so.  At  the  trial,  B.  could  not  say  whether  he  had  sufficient 
money  about  him,  on  the  above  occasion,  to  pay  the  11.  12s.  ;  but 
swore  that  he  had  it  in  his  house,  at  the  door  of  which  he  was 
standing  at  the  time.  And  the  court  held,  that  this  was  not  a  valid 
tender.  (^) 

Further  :  a  tender,  to  be  good,  must  not  be  made  upon  any  con- 
dition to  which  the  creditor  has  a  right  to  object.  (K) 

It  must  be  _,  ,  ,  ,  ,  -,  i  ■    , 

uncondi-  i  hus,  although  a  party  who  tenders  money  has  a  right  to 

exclude  any  presumption  against  himself,  that  the  sum 
tendered  is  in  part  payment  of  the  debt ;  yet  if  he  add  a  condi- 
tion, that  the  party  who  receives  the  money  shall  acknowledge  that 
no  more  is  due,  this  will  invalidate  the  tender,  (i)  And,  accord- 
ingly, it  has  been  held,  that  an  offer  to  pay  a  sum  of  money,  "  if 
the  plaintiff,"  who  claimed  a  larger  sum,  "  would  accept  it  as  the 
whole  balance  really  due,"  is  not  a  legal  tender.  (A) 

Upon  the  same  principle,  a  tender  of  money  as  "  all  that  was 
due  ;  "  (Z)  and  a  tender  of  a  sum  "  in  payment  of  the  half  year's 
rent  due  at  Lady  Day  last,"  (m)  have  been  held  bad.  (mi)     So,  a 

(/)  Thomas  v.  Evans,  10  East,  101.  Boston  Chemical  Laboratory,  9  Met.  42, 

ig)  Kraus  v.  Arnold,  7  Moore,  59.  52.] 

(A)  Per  Maule  B.  Bevans  v.  Rees,  5  M.  (t)  Per  Erie  J.  Bowen  v.  Owen,  11  Q. 

&  W.  306,  309.     [A  tender  should  be  un-  B.  131,  136. 

conditional  and  of  a  certain  and  deflnito  (k)    Evans  v.  Judkins,  4   Camp.   156; 

character.      Eastland    v.   Longshorne,    1  Strong  v.  Harvey,  3  Bing.  304  ;  Mitchell 

Nott  &  McCord,  194 ;  Wood  v.  Hitchcock,  v.  King,  6  C.  &  P.  237. 

20   Wend.   47  ;    Brooklyn    Bank    «.   De  {1}  Sutton  v.  Hawkins,  8  C.  &  P.  259. 

Grauw,  23   lb.  342  ;  Loring  v.  Cooke,  3  (m)  Marquis  of   Hastings   v.   Thorley, 

Pick.  51  ;  Robinson  v.  Bachelder,  4  N.  H.  lb.  573. 

40;    Brown  v.   Gilmore,   8    Greenl.  110;  (mi)   [If  a  debtor  tender  to  his  crStJitor 

Hepburn  u.  Auld,  1  Cranch,  321  ;  Bacon  a  sum  of  money,  in  full  for  all  legal  claims 

II.  Conn,   1    Sm,  &  M.  Ch.  348  ;  Buffum  which  the  creditor  may  have  against  him 

V.  Buffum,  11   N.  H.  451  ;  Richardson   v.  upon  account,  and  the  creditor  receive  the 
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tender  of  a  quarter's  rent,  coupled  with  a  demand  of  a  receipt  to  a 
particular  day,  —  the  contest  being,  whether  rent  was  due  for  one 
or  two  quarters,  —  was  held  not  to  be  good,  (n)  And  so,  where 
the  tender  was  made  in  these  terms :  "  I  offer  you  11.  16s.  8d.  as 
the  balance  of  35Z.,  and  I  demand  a  receipt  in  full,"  it  was  held 
to  be  invalid,  (o) 

So,  it  has  been  held,  that  the  debtor,  on  making  a  tender,  must 
not  insist  upon  having  a  stamped  receipt  for  the  money,    what 
as  a  condition  of  his  paying  it.  (/>)     But  the  correct-   cSTonal  " 
ness  of  this  opinion  has  been  doubted.  Qq}  tender. 

And  where  a  debtor  made  a  tender  to  his  creditor,  by  sending 
him  a  check  inclosed  in  a  letter  and  requesting  a  receipt  in  return  ; 
this  was  held  not  to  invalidate  such  tender,  (r) 

So  where  the  agent  of  A.  delivered  to  B.  the  following;  letter : 
"  I  have  sent  with  the  bearer  26^.  5s.  l^d.  to  settle  one  year's  rent 
of  N.  ;  "  and,  on  doing  so,  the  agent  said  that  he  had  the  money 
with  him  to  pay  ;  but  B.  refused  to  take  it,  saying  that  there  was 
more  due  to  him  ;  it  was  held  that  this  was  a  sufficient  tender,  (s) 
So,  where  the  person  who  made  the  tender  said  to  the  plaintiff', 
"  I  am  come  with  the  amount  of  your  bill ;  "  and  the  plaintiff"  said, 
"  I  shall  not  take  it,  it  is  not  my  bill ;  "  the  tender  was  held  to  be 
sufficient,  (i)  And  where  the  defendant,  on  tendering  the  money, 
said,  that  "  it  was  all  he  considered  due ; "  this  was  held  not  to 
vitiate  such  tender,  (m) 

So  a  tender  of  so  much  money  "  under  protest  "  is  not  a  condi- 
tional tender,  (a;) 

And  so,  if  the  condition  be   one  to  which  the  creditor  has  no 

money  protesting  that  it  is  not  sufficient,  Brackett,  12  Mass,  450  ;    Kiehardson   v. 

but  saying  that  he  will  take  it  and  pass  it  Boston   Chemical  Laboratory,  9  Met.  42, 

to  the  debtor's  credit  upon  the  account,  52.     See  Loring  u.   Cooke,   3    Pick.  48  ; 

and  the  debtor  do  not  express  any  dissent  Wood  v.  Hitchcock,  20  Wend.  47.] 

to  this  course,  the  acceptance  of  the  tender  (p)  Cole  k.  Blake,  Peake,  110;  Laing 

will  be  no  bar  to  the  creditor's  right  to  v.  Meader,  1  C.  &  P.  257  ;  per  Cur.  Smith 

recover  such  sum  as  may  be  found  due  to  v.  Goodwin,  1  N.  &  M.  373. 

him,  exceeding  the  amount  of  the  tender.  (g)  See  Richardson  i-.  Jackson,  8  M.  & 

Gassett  v.  Andover,  21  Vt.  342.]  W.  298. 

(n)  Finch  v.  Miller,  5  C.  B.  428.  (r).  Jones  v.  Arthur,  8  Dowl.  442. 

(o)  Ford  u.  Noll,  2  Dowl.  N.  S.  617.  (s)  Bowen  v.  Owen,  11  Q.  B.  131.       . 

[Where  the  defendant  tendered  u,  certain  (t)  Hcnwood  v.  Oliver,  1  Q.  B.  409. 

sum  and  demanded  a  receipt  in  full  of  all  (u)  Kobinson  v.  Ferreday,  8    C.  &  P. 

demands,  which  the  plaintiff  refused  to  752. 

give,  and  thereupon  the  tender  was  with-  {x)  Scott  v.  Uxbridge  &c.  Railway  Co. 

drawn,  it  was  held,  that  the  defendant  had  L.  R.  1   C.  P.  596  ;  Manning  v.  Lunn,  2 

lost  all  benefit  of  the  tender.     Thayer  v.  C.  &  K.  13. 
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right  to  object ;  e.  g.  if  the  condition  were,  "  I  will  pay  the  money 
if  you  will  take  it  up,"  or  the  like,  this  will  not  invahdate  the 
tender.  («/) 

And,  in  some  cases,  the  question  as  to  whether  a  tender  was 
made  conditionally,  is  one  entirely  for  the  jury.  (2) 

The  common  law  requires  that  a  tender  shall  be  made  in  the 
Must  be  in  Current  coin  of  the  realm  ;  (a)  or  in  foreign  money 
money'  '^g^^'j  niade  current  by  proclamation.  {¥) 

Tender  in  And  by  3  &  4  Will.  4,  c.  98,  s.  6,  "  a  tender  of  a  note 

Bank"f  e''  °'-'  "o*'^^  ^^  ^^^  Governor  and  Company  of  the  Bank  of 
land.  England,  expressed  to  be  payable  to  bearer  on  demand, 

shall  be  a  legal  tender,  to  the  amount  expressed  in  such  note  or 
notes,  and  shall  be  taken  to  be  valid  as  a  tender  to  such  amount 
for  all  sums  above  five  pounds,  on  all  occasions  on  which  any  tender 
of  money  may  be  legally  made,  so  long  as  the  Bank  of  England 
shall  continue  to  pay  on  demand  their  said  notes  in  legal  coin  ;  pro- 
vided always,  that  no  such  note  or  notes  shall  be  deemed  a  legal 
tender  of  payment  by  the  Governor  and  Company  of  the  Bank  of 
England,  or  any  branch  bank  of  the  said  governor  and  company ; 
but  the  said  governor  and  company  are  not  to  become  liable  or  be 
required  to  pay  and  satisfy,  at  any  branch  bank  of  the  said  gov- 
ernor and  company,  any  note  or  notes  of  the  said  governor  and 
company  not  made  specially  payable  at  such  branch  bank  ;  but  the 
said  governor  and  company  shall  be  liable  to  pa}'  and  satisfy  at  the 
Bank  of  England,  in  London,  all  notes  of  the  said  governor  and 
company,  or  of  any  branch  thereof." 

But  even  at  common  law,  a  tender  in  Bank  of  England  notes,  (c) 
Effectofcrcd-  Or  in  provincial  or  country  bankers'  notes,  ( (?)  or  by  a 
objecting  to  draft  or  check  on  a  banker,  (e)  is  valid,  if  the  creditor 
tender.  (Jq  j^qj-^   ^^    (.]-,g  tjjjjg,   object  to  receive  such  notes   or 

{y)  Per  Maule  B.  Bevans  v.  Rees,  5  M.  whicli  issued  them  ;  Hallowell  &  Augusta 

&  W.  306,  309.  Bank  i,.  Howard,  13   Mass.  235  ;  Coxe  v. 

{«)  Eckstein  ti.  Reynolds,  7  A.  &E.  80;  State  Bank  at  Trenton,  3  Halst.  72.     A 

Marsden  !•.  Goodc,  2  C.  &  K.  133.  plea  of  tender  is  not  supported  by  proving 

(a)  A  tender  of  more  tlian  40s.  in  silver,  an  offer  of  a  promissory  note  due  from  the 
is  not  good.    See  56  Geo.  3,  c.  68,  s.  12.  plaintiff  to  the  defendant.     Gary  v.  Ban- 

(b)  Bac.  Abr.  Tender  (B.  2);  Wade's  croft,  14  Pick.  315;  Bellows  v.  Smith,  9 
case,  5  Co.  114;  Case  of  Mixed  Moneys,  N.  H.  285.] 

Davys,  18.     [Bank  bills  are  not  cash,  and  (c)   Grigby  v.   Oakes,  2  B.  &  P.   526  ; 

cannot  be  tendered  as  such ;  Coxe  y.  State  Wright  v.  Reed,  3   T.  R.   554;  Eq.  Ca. 

Bank  at  Trenton,  3  Ilalst.  72  ;  Moody  v.  Ab.  319. 

Mahurin,  4  N.  H.  296  ;  Donaldson  v.  Ben-  (rf)  Polglass  v.  Oliver,  2  C.  &  J.  15. 

ton,  4  Dev.  &  Batt.  435 ;  even  to  the  bank  (e)  Jones  v.  Arthur,  8  Dovvl.  442  ;  Tidd, 
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check  as  a  payment,  on  account  of  their  quality,  but  object  to  the 
amount  only,  (e^) 

And  it  must  be  borne  in  mind,  generally,  that  the  creditor's  con- 
duct at  the  time  of  the  tender  may,  in  any  case,  deprive  him  of  the 
right  to  object  thereto.  Thus  if,  at  the  time  the  tender  is  made, 
the  creditor  objects  to  it  simply  on  the  ground  of  the  insufficiency 
of  the  amount  tendered,  he  cannot  afterwards  object  to  it  on  ac- 
count of  anything  in  the  mere  form  of  the  tender.  (/) 

7.  The  principle  of  the  plea  of  tender  is,  that  the  defendant  has 
always  been  ready  —  touj  ours  prist  —  to  perform,  en-  Effect  of  a 
tirely,  the  contract  on  which  the  action  is  founded ;  and  if^^^^^  ^l^' 
that  he  did  perform  it,  as  far  as  he  was  able,  by  tender-  "'"'"^• 
ing  the  requisite  money, — the  plaintiff  himself  having  precluded 
a  complete  performance,  by  refusing  to  accept  it.  {g')  And  there- 
fore, if  the  plaintiff  can  show,  that  an  entire  performance  of  the 
contract  was  demanded  and  refused,  at  any  time  when,  by  the 
terms  of  it,  he  had  a  right  to  make  such  a  demand,  he  will  avoid 
the  plea,  whether  such  demand  and  refusal  took  place  before  or 
after  the  tender.  (K) 

And  a  subsequent  application  to,  and  refusal  by  one  of  two  joint 
debtors;  is  sufficient  for  this  purpose,  (i) 

9th    ed.   187,  note    [m),  citing  Wilby   v.  of  payment  the  party  to  whom  payment 

Warren,  Sit.  Mid.  M.  T.  28  Geo.  3,  K.  B.  is  due  agree  to  accept  hank  bills,  it  is  a 

cor.  BuUer  J.  waiver  of  a.  tender  in  gold  and  silver,  and 

(ci)  [Towson  V.  Havre  de  Grace  Bank,  the  bank  bills  having  been  tendered,  it  is 

6  Har.  &  J.  53 ;  Brown  v.  Dysinger,  1  competent  evidence  to  support  an  allega- 
Rawle,  408;  Ball  v.  Stanley,  5  Yerger,  tion  of  tender.  "Warren  t,.  Maines,  7 
199.  Bank-notes  are  considered  a  good  John.  476.  Treasury  notes  issued  under 
tender,  unless  objection  is  made  to  them  the  act  of  congress  of  1814,  being  by 
on  that  account.  Snow  v.  Perry,  9  Pick,  their  terms  receivable  in  payment  of  duties, 
542  ;  Bank  of  United  States  v.  Bank  of  taxes,  and  land  debts  due  to  the  United 
Georgia,  10  Wheat.  333  ;  Wheeler  v.  States,  for  the  principal  and  interest  due 
Knaggs,  8  Ohio,  169  ;  Warren  v.  Maines,  thereon,  were  a  good  tender,  and  might  be 

7  John.  476  ;  Cockerill  v.  Kirkpatrick,  9  pleaded  as  such  to  such  debts.  Thorndike 
Mis.  697  ;  Williams   w.  Barr,  7   Mis.  556;     !•.  United  States,  2  Mason,  1.] 

Seawell  v.   Henry,   6   Ala.   226  ;    Noe   v.  (/)  Richardson  v.  Jackson,  8  M.  &  W. 

Hodges,  3   Humph.   162.     A  clerk  of  the  298;  Bull  v.  Parker,  2  Dowl.  N.  S.  345. 

plaintiff  to  whom  a  legal   tender  may  be  (g)  Per  Cur.  Dixon  v.   Clark,  5   C.  B 

made,   may  waive   any  objection   to   the  365,  377. 

validity  of  the  tender  on  the  ground  of  its  (h)  lb. ;  1  Wms.  Saund.  33  b,  note  (2) 

heing  in  hanh  bills  and  not  in  specie,  either  Bui.  N.  P.  156. 

expressly   or  by   implication.       Hoyt    v.  (i)  Peirse  v.  Bowles,  1  Stark.  323. 

Byrnes,  2  Fairf.  475.     If  before  the  day 
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Nor  is  it  in  all  cases  necessary,  that  such  demand  and  refusal 
When  the  de-  should  have  been  of  the  precise  sum  tendered.  (JP} 
S^morTthan^  Thus,  if  a  sum  of  money  be  due  on  an  entire  contract, 
wastendered.  ^^^^  f]-^Q  creditor  demand  the  whole  sum  originally  due 
thereon,  and  payment  thereof  be  refused  ;  a  subsequent  tender  of 
part  thereof  is  bad,  notwithstanding  that,  by  part  payment  or  other- 
wise, the  debt  may  have  been  reduced,  in  the  interim,  to  the  sum 
tendered.  (Jc) 

But  if  the  amount  demanded  were  made  up  of  the  sum  due 
under  the  contract  on  which  the  action  is  brought,  and  of  some 
other  debt  due  from  the  defendant  to  the  plaintiff,  the  fact  of  there 
having  been  a  demand  and  refusal  of  such  larger  sum,  will  not 
invalidate  a  tender  of  the  sum  actually  due  on  such  contract.  (T) 
This  latter  principle,  however,  would  seem  to  apply  only  where  the 
larger  sum  is  demanded  generally  ;  for  if  it  were  explained  to  the 
defendant,  at  the  time,  how  the  amount  demanded  was  made  up, 
the  transaction  would  then  amount  to  a  simultaneous  demand  of 
the  several  debts,  so  as  to  negative  the  averment  of  toujours  prist 
as  to  each,  (w) 

But  it  appears  that  if  the  plaintiff  replies,  alleging  a  prior  or  siib- 
sequent  demand  and  refusal  of  the  precise  sum  stated  to  have  been 
tendered  to,  and  refused  by  him  ;  proof  that  he  demanded  and 
was  refused  payment  of  a  larger  sum,  will  not  support  such  rep- 
lication, (w)  And  accordingly  where,  to  an  action  on  a  bill  of 
exchange  for  101.  4s.,  accepted  by  the  defendant,  the  defendant 
pleaded  a  tender  of  4Z.  7s.  Qd.,  and  tne  plaintiff  replied  a  prior  de- 
mand of  that  sum;  but  the  only  proof  of  such  demand  was,  that  the 
bill  was  presented  for  payment  when  due,  and  was  dishonored  ;  the 
court  held,  that  the  proof  did  not  support  the  issue,  as  the  plaintiff 
proved  no  demand  of  the  precise  sum  tendered,  (o) 

And  a  demand  and  refusal  will  not  defeat  a  tender,  unless  such 
„     ,_     ,,      demand  be  made  by  some  person  who  has  authority  to 

By  whom  the  . 

demand  must   receive  the   money  for  the  creditor,   and  to  give  the 
debtor  a  discharge.      Although,  therefore,  it  appears, 

({')   [But  see  Thetford   u.  Hubbard,  22  Dixon  u.    Clark,  5   C.  B.  365,  overruling 

Vt.  440.]  Tyler  v.  Bland,  9  M.  &  W.  338. 

(k)  Dixon    u.    Clark,    5    C.   B.    365 ;  (m)  Dixon  v.  Clark,  5  C.  B.  365,  378. 

Scarjes   c.    Sadgrave,    5    E.    &   B.    639;  (n)  Coore  d.  Calloway,  1  Esp.  115, 116  ; 

Cotton  V.  Godwin,  7  M.  &  W.  147.  Spybey  v.  Hide,  1  Camp.  181.  See  Fabian 

(I)  Brandon  v.  Newington,  3  Q.  B.  915  ;  u.  Winston,  Cro.  Eliz.  209. 

Hesketh   v.  Eawcett,  11    M.   &  W.  356;  (o)  Rivers  v.  Griffith,  5  B.  &  Aid.  630. 
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tliat  a  demand  by  the  plaintiffs  attorney  is  sufficient,  yet  a  demand 
by  the  clerk  of  the  attorney  is  not.  (jo) 

But  it  seems  that,  after  a  tender  has  been  made,  the  creditor 
cannot  defeat  its  effect,  bv  a  subsequent  application  for   „    ,    , 

^,  7      ,  ,  ,  ,   ,  ,     ,        ,1    Notbyletter. 

tne  money  by  letter  ;  but  that  a  personal  demand  should 
be  made  on  the  debtor,  to  give  him,  at  the  time  of  the  demand,  an 
opportunity  of  paying  the  debt,  (jq)  And  at  all  events,  if  the  de- 
mand were  made  at  the  debtor's  residence  during  his  absence,  it 
would  be  necessary  to  defer  issuing  the  writ,  until  the  debtor  had 
had  reasonable  time  and  opportunity  to  pay  the  money,  (r) 

8.  A  defendant  cannot  plead  the  general  issue,  (s)  or  any  other 
plea,  to  the  whole  declaration,  and  a  tender  as  to  part ;  pleadings, 
the  rule  being,  that  no  other  plea  than  that  of  tender 
can  be  pleaded  as  to  the  sum  alleged  to  have  been  tendered,  (f) 
There  would  indeed  be  a  gross  incongruity  if  the  rule  were  other- 
wise ;  for,  upon  the  plea  of  tender,  the  defendant  expressly 'admits 
the  sum  tendered  to  be  due,  and  brings  it  into  court  to  be  paid  to 
the  plaintiff. 

And,  accordingly,  if  the  defendant  intend  altogether  to  deny  the 
contract  and  facts  stated  in  any  particular  count,  a  tender  should 
not  be  pleaded  thereto,  (u) 

The  plea  must  aver  that  the  defendant  is,  and  always  has  been, 
ready  to  pay,  from  the  time  the  money  was  payable  ; 
and  it  is  not  sufficient  merely  to  show  a  tender  upon  a 
certain  day,  and  a  subsequent  readiness  to  pay  the  money,  (x)    So, 
the  plea  will  be  bad  in  substance,  if  it  do  not  allege  an  actual  ten- 

(p)  Coore  V.  Calloway,  1  Esp.  115, 116  ;  C.  B.  851.     A  tender  of  the  balance  which 

Goodland  v.  Blewith,  1  Camp.  478,  note.  the  other  party  claims  to  be  due  on  book 

{q)  Edwards  u.  Yeates,  R.   &  M.  360 ;  account,  is  a  recognition  and  acknowledg- 

but  see  Hayward  v.  Hague,  4  Esp.  93.  ment  of  that  sum  as  the  true  balance,  and 

(r)  Gibbs  V.  Stead,  8  B.  &  C.  528.  if  accepted,  is   conclusive  upon  both  par- 

(s)  See  Plea  &c.  Chit.  jun.  PI.  3d  ed.  ties,  and  will  bar  any  recovery  by  either, 

521.  for  any  items  of  account  which  were  pre- 

{t)  Dowgall   0.  Bowman,  3  Wils.   145 ;  viously  matters  of  dispute  between  them. 

S.  C.  2  Bl.  723  ;  Maclellad   v.  Howard,  4  Draper  v.  Pierce,  29  Vt.  250.] 

T.  E.  194;  1  Wms.  Saund.  33  c,  note.  (x)  See  Dixon  u.  Clark,  5  C.   B.  365, 

(«)  Cox  t,.  Brain,   3   Taunt.  95.     [See  377;  Giles  i<.  Hart,  Salk.  622;  Hume  u. 

Jones  <).  Hoar,  5  Pick.  285;  Huntington  Peploe,  8  East,  1 68  ;  [Besancon  f.  Shirley, 

u.  American  Bank,  6  Pick.  340  ;  Hubbard  9  Sm.  &  M.  457  ;    Lanier  v.  Trigg,  6  Sm. 

<..  Knous,  7  Cush.   556;    Bacon  u.  Charl-  &M.  641.] 
ton,  7  Cush.  581 ;  Schreger  v.  Garden,  11 
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der  of  the  money,  even  although  it  contain  a  profert  in  curiam 
thereof.  («/) 

But  the  plea  will  not  be  bad  if  it  allege  a  tender  of  the  sum  to 
wliich  it  is  pleaded,  although  other  pleas  which  are  on  the  record 
may  make  it  uncertain  whether  the  defendant  does  not,  in  fact,  ad- 
mit that,  at  the  time  of  the  tender,  there  was  a  larger  sum  due,  in 
respect  of  the  debt  to  which  the  tender  is  pleaded,  (s) 

The  sum  stated  in  the  plea  to  have  been  tendered  is  material  and 
traversable  ;  and  care  should  therefore  be  taken  that  the  exact  sum 
offered  be  set  forth  therein. 

So  it  should  be  pleaded,  that  the  tender  was  made  "  before  the 
commencement  of  the  suit."  (2^) 

And  the  plaintiff  may  sign  judgment  for  the  amount  to  which 
the  tender  is  pleaded,  if  the  sum  tendered  be  not  paid  into 
court.  («) 

The  plaintiff,  in  his  replication,  may  either  deny  the  tender,  and 
„  ,.  .  under  this  traverse  contest  its  formalitv ;  or  admit  the 
tender,  and  proceed  for  a  larger  sum  ;  or  the  rephcation 
may  set  up  a  prior  or  subsequent  demand  and  refusal.  (&) 

And  the  plaintiff  may  take  out  of  court  the  money  which  has 
been  paid  in  on  the  plea  of  tender,  even  although  he  reply,  deny- 
ing the  tender,  (c)  But  if  he  permit  the  money  to  remain  in  court, 
and  a  verdict  pass  for  the  defendant,  the  court  will  retain  it  to 
secure  the  defendant's  costs,  (ti) 

Where,  to  an  action  for  use  and  occupation,  work  and  labor, 
&c.,  alleging  a  single  promise  and  breach,  there  were 

Evidence.  ,      ,    "  ,,    ,         _,  ,     „  ,  „i 

several  pleas  as  to  all  but  11.  parcel,  &c.  ;  and  as  to  11. 

a  single  plea  of  tender  ;  and  the  pleas  did  not  distinguish  the  counts; 

it  was  held,  that  proof  of  a  single  tender  of  11.,  in  respect  of  the 

claim  for  use  and  occupation,  satisfied  the  plea  of  tender,  (e) 

(y)  J?rench  i\  "Watson,  2  Wils.  74.  [A  tiff  to  allege  and  prove  a  tender  of  per- 
plea  of  tender  before  suit  brouglit  must  formanee,  a  day  on  which  the  alleged  ten- 
contain  a  pro/art  in  curiam  of  the  money  der  was  made  must  be  averred.  Vance  v. 
tendered,  .and  must  be  pleaded  in  bar  of  Blair,  18  Ohio,  532.] 
the  damar/es  ultra,  &c.,  and  not  in  bar  of  (a)  Cliapman  v.  Ilicks,  2  C.  &  M.  633  ; 
the  .action.  Ayres  v.  Pease,  12  Wend.  Pethcr  v.  Shelton,  1  Str.  638. 
393  ;  Carley  v.  Vance,  17  Mass.  389  ;  Claf-  (b)  See  ante,  1197  ;  Form,  Chit.  jun.  PI. 
lin  V.  Hawes,   8   Mass.   261  ;  Crawford  u.  3d  ed.  521,  522. 

Harvey,  1  BIacl;f.  383  ;  Jarboe  v.  McAfee,  (c)  Le  Grew  v.  Cooke,    1  B.  &  P.  332. 

7  B.  Monroe,  279;  Sheridcn  v.  Smith,   2  See  Bac.  Abr.  Tender,  1. 

Hill,  538  ;  Earle  v.  Earle,  1  Harr.  273.]  {d)  1  Wms.  Saund.  33  b,  note  (2). 

{z)  Jones  V.  Owen,  5  A.  &  E.  222.  (e)  Robinson  v.  W.ard,  8  Q.  B.  920. 

(2^)  [Where  it  is  necessary  for  the  plain- 
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If  the  issue  on  the  plea  of  tender  be  found  for  the  plaintiff,  and 
that  on  non  assumpsit  for  the  defendant,  the  plaintiff  is, 
it  seems,  entitled  to  the  general  costs  of  the  cause,  (/) 
—  tiie  defendant  being  entitled  to  the  costs  of  the  issue  found  for 
him.  Qg-) 

[9.  Tender  of  Specific  Articles  on  a  Contract  for  their  Delivery. 

A  tender  of  chattels,  differs  generally,  both  in  mode  and  effect, 
from  a  tender  in  money.  (K)  And  chattels  themselves  require  dif- 
ferent modes  of  tender  according  to  their  character,  —  as  light  and 
easily  portable,  (i)  or  heavy,  bulky,  and  cumbrous,  —  and  the  terms 
of  the  contracts,  under  which  they  are  agreed  to  be  delivered.  (Ic) 

A  note  payable  in  chattels,  with  no  designation  of  time  or  place, 
is  payable  only  on  a  special  demand,  and  it  should  be  de-    -^^  ^^^^^  ^^ 
manded  at  the  place  where  the  property  is  kept.     The   place  desig- 

^  J       r        ./  i  nated,  spe- 

store  of  the  merchant,  the  shop  of  the  manufacturer  or   ciai  demand 

IlGCGSSSrv 

mechanic,  and  the  farm,  barn,  or  granary  of  the  farmer,    and  where  to 
at  which  the  commodities  sold   are    deposited  or  kept,       "" 
must  be  the  place  where  the  demand  and  delivery  are  to  be  made, 
when  the    contract  is  to  pay  on  demand  and  is  silent   as   to  the 
place.  (T)     This  rule  may,  liowever,  be  controlled  by  circumstances 

(/)  Hibbertu.  Fox,  5  Taunt.  160.  tides.     See,  also,  2  Kent,  507  ;  2  Greenl. 

(g)  See  15  &  16  Vict.  c.  76,  s.  81.  Ev.  §  609.] 

(A)  Mellen  C.  J.  in  Wyraan  v.  Wins-  [k)  Stone  v.  Gilliam,  1  Shower,  149 ;   2 

low,  2   Fairf.  401;    Carley  u.  Vance,  17  Kent  Com.  508.     In  Roberts  w.  Beatty,  2 

Mass.  389;  Southworth  v.  Smith,  7  Gush.  Penn.  65,  Koss  J.  said  :  "We  must  con- 

391  ;  Borden   u.  Borden,  5  Mass.  67,  74.  sider  the  subject-matter  of  the  agreement. 

After  a  tender  of  specific  articles  it  is  not  the  object  of  making  it,  the  sense  in  which 

necessary,  as  in  case  of  a  tender  of  money,  the  parties  mutually  understood  it  at  the 

for  the  debtor  to  have  the  property  always  time  it  was  made,  the  place  where  it  was 

ready.     A  tender  of  the  former  vests  the  entered  into,  the  use  to  which  any  articles 

title  in  the  specific  property.     A  tender  of  stipulated  to  be  delivered  were  to  be  ap- 

money   does    not.      McConnell    u.   Hall,  plied,  if  materials  for  building,  when  and 

Brayt.  223.     See  Hayes   v.  Thorn,  28  N.  where  to  be  used,  and  finally  the  practical 

H.   386,  400;    Curtiss  o.  Greenbanks,  24  exposition,  and  the  general  understanding, 

Vt.  536,    541 ;   2  Kent,  508,  509  ;  Lamb  custom,  and  usage  among  those  who  enter 

V.  Lathrop,  13  Wend.  95.  into  similar  contracts,  in  the  execution  and 

(i)  In  Barr  v.  Myers,  3  Watts  &  S.  295,  performance."     See  Dunn  v.  Marston,  34 

the  chattels  to  be  delivered  were  2,000  mul-  Maine,  381,  382. 

berry  trees  then  growing  in   the  ground.  (I)    Miles  v.   Roberts,  34  N.  H.  254; 

They  were  to  be  taken  up  on  or  before  a  M'Killip  v.  M'Killip,  8  Barb.  552  ;  Lobdell 

certain  date  in  the  fall  for  delivery,  and  to  v.  Hopkins,  5  Cowcn,  518 ;  Barr  v.  Myers, 

be  transplanted  in  the  spring.     Being  of  3  Watts  &  S.  295  ;  Bronson  v.  Gleason,  7 

sm.all  size  and  weight,  they  were  regarded  Barb.  472  ;  Vance  i-.  Bloomer,  20  Wend, 

as  coming  under  the  liead  of  portable  ar-  196;    Rice   ij.  Churchill,   2   Denio,   145; 
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[showing  that  a  diiferent  place  was  intended  by  the  parties,  (m) 
Rule  may  be  As  where  goods  are  the  subject  of  general  commerce, 
drcum-  ^^'^  ^^'^  bought  to  be    reshipped,  and    no  place  of  de- 

stances,  livery  is  named,  and  the  purchaser  resides  at  the  place 

of  reshipment,  and  has  there  a  dock  and  storehouse,  where  goods 
have  before  been  delivered  by  the  vendor,  a  different  rule  seems 
to  prevail ;  and  in  such  a  case,  it  was  held,  that  the  dock  of  the 
purchaser  was  the  place  of  the  delivery,  under  a  contract  "  to 
sell  him  one  boat-load  of  salt  per  week,  and  deliver  the  same  in 
good  order  to  him,"  &c.  (n)  So,  where  a  quantity  of  corn  was 
sold  to  a  miller,  and  no  place  of  deliverv  was  fixed,  and  a  part  of 
the  corn  was  delivered  at  the  mill  of  the  purchaser,  that  was  held 
to  be  the  place  of  delivery,  (o) 


Goodwin  v.  Plolbrook,  4  Wend.  380 ;  2 
Kent,  505  ;  Mountjoy  v.  Adair,  1  Smith, 
96  ;  Bosworth  v.  Frankberger,  15  111.  508  ; 
Dunn  (/.  Marston,  34  Maine,  379,  382. 
The  creditor  is  to  elect  the  time  for  mak- 
ing the  demand.  Cowen  J.  in  Vance  v. 
Bloomer,  20  Wend.  198  ;  Lobdell  c.  Hop- 
kins, 5  Cowen,  517,  518;  Dunn  u.  Mars- 
ton,  34  Maine,  380  ;  Rice  u.  Churchill,  2 
Denio,  148,  149.  The  reason  of  the  above 
rule  is,  that  the  party  to  receive  is  to  be 
the  actor  by  going  to  demand  the  articles ; 
and  till  then  the  other  party  is  not  in  de- 
fault by  omitting  to  tender  them.  Sar- 
geant  J.  in  Barr  v.  Myers,  3  Watts  &  S. 
299;  2  Greenl.  Ev.  §  610;  2  Kent,  508. 
See,  also,  McMurray  v.  The  State,  6  Ala. 
326  ;  Chambers  v.  Winn,  Prin.  Dec.  Ken- 
tucky, Hardin,  80,  note  ;  Dandridge  v, 
Harris,!  Wash.  328;  Middlesex  Co.  v. 
Osgood,  4  Gray,  447.  In  Chase  v.  Flan- 
ders, 2  N.  H.  417,  the  contract  was  to  de- 
liver to  the  creditor  a  quantity  of  staves 
upon  a  certain  tm-npike  road,  one  half  in 
two  months,  if  demanded,  and  one  half  in 
six  months,  if  called  for ;  it  was  held,  that 
the  turnpike  extending  several  miles,  was 
not  a  particular  place ;  but  that  the  staves 
were  to  be  delivered  at  some  place  on  the 
turnpike,  whenever  requested  after  the  time 
specified.  A.  agreed  to  deliver  to  B.  a 
boat-load  of  corn  at  Louisville  as  soon  as 
his  boat  could  be  brought  there.  In  the 
absence  of  any  custom  applicable  to  the 
case,  the  place  of  delivery  would  be  A.'s 


boat  when  moored  at  Louisville.  Apple- 
gate  V.  Hogan,  9  B.  Mon.  69. 

(m)  The  contract  is  to  be  considered 
in  connection  with  its  attendant  circum- 
stances, and  the  place  of  delivery  is  to  be 
inferred  from  the  nature  of  the  contract, 
and  of  the  articles  to  be  delivered,  from 
the  situation  of  the  parties,  and  from  any 
other  circumstances  from  which  the  court 
may  reasonably  infer  the  intent  of  the  par- 
ties. Whatever  may  be  thus  reasonably 
inferred  may  be  regarded  as  inserted  in 
the  contract.  Miles  v.  Koberts,  34  N.  H. 
253. 

(n)  Bronson  v.  Gleason,  7  Barb.  472. 
■Where  a  contract  was  to  deliver  chattels 
on  demand,  it  was  said  that  the  demand 
need  not  of  necessity  be  made  at  the  place 
where  they  were  to  be  received.  Higgins 
0.  Emmons,  5  Conn.  76.  See  Eice  i. 
Churchill,  2  Denio,  145.  In  Slingerland 
?;.  Morse,  8  John.  474,  the  time  of  the  de- 
livery was  fixed  but  not  the  place.  The 
debtor  tendered  the  property  (being  cnm- 
bi'ous)  at  the  place  where  it  was,  but  the 
creditor  refused  to  receive  it  there,  and 
then  ajipointed  another  place,  but  the 
property  not  being  delivered  there,  he 
brought  an  action  on  the  contract,  which 
was  to  deliver  the  property  or  pay  a  cer- 
tain sum  of  money.  The  tender  was  held 
to  bar  the  action,  and  the  creditor  was  left 
to  resort  to  the  specific  articles  tendered. 

(o)  Field  V.  Runk,  2  N.  Jer.  525.  See 
Kraft!).  Kurtz,  11  Mis.  109.     Where  the 
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[If  a  day  certain  is  fixed,  on  or  before  which  portable  (p)  chattels 
are  to  be  delivered,  such  as  cattle,  grain,  salt,  and  the    Day  fixed 
like,  but  the  place  is  not  fixed  nor  inferable  from  collat-   ^ptublT 
eral  circumstances,  (5')  the  creditor's  place  of  residence,    ^he'l'to  be 
at  the  date  of  the  contract,  will  be  understood  as  the    delivered. 
place  of  delivery,  and  the  debtor  must  seek  him  there,  (r) 

If  the  articles  are  not  portable,  but  cumbrous  and  bulky,  and 
there  is  nothinp;  in  the  contract  or  circumstances  to  fix    Cumbrous 
the  place,  then  the  debtor,  if  desirous  of  paying,  must   ^''""=l<==- 
seek  the  creditor,  if  within  thf  state,  and  request  him  to  appoint 
one,  a  reasonable  time  before  the  day  of  delivery,  as  it  is,  in  this 
event,  the  creditor's  privilege  to  name  a  reasonable  and  suitable 


intention  of  the  parties,  as  to  the  place  of 
delivery,  can  be  collected  from  the  contract 
and  the  circumstances  proved  in  relation 
to  it,  the  delivery  should  be  made  at  such 
place,  although  the  condition  of  the  place 
named  in  the  contract  may  have  been 
changed  after  the  making  of  the  contract. 
As,  if  the  contract  designate  a  store,  and 
it  should  be  changed  into  a  workshop,  and 
be  occupied  by  the  same  person,  there 
could  be  little  doubt  respecting  the  inten- 
tion. Howard  v.  Miner,  20  Maine,  325, 
330. 

{p)  Portable  chattels  are  such  as  may  be 
conveniently  carried  from  place  to  place, 
and  arc  obviously  by  their  nature  adapted 
to  that  mode  of  transportation.  See  Barr 
V.  Myers,  3  Watts  &  S.  295 ;  2  Greenl.  Ev. 
§  609  ;  Currier  v.  Currier,  2  N.  H.  75. 

(g)  See  Barker  v.  Jones,  8  N.  H.  413. 
Parol  evidence  was  admitted  to  show  a 
place  of  delivery,  agreed  upon  by  the  par- 
ties at  the  making  of  the  contract,  and 
afterwards,  in  a  case  where  no  place  was 
fixed  upon  in  the  written  contract.  Mus- 
selman  y.  Stoner,  31  Penn.  St.  265;  Wy- 
man  v.  Winslow,  2  Fairf.  398 ;  Miles  u. 
Roberts,  34  N.  H.  245.  But  see  LaFarge 
V.  Rickert,  5  Wend.  187.  So,  it  may  be 
proved  by  parol,  that  after  the  contract, 
the  parties  enlarged  the  time  for  delivery. 
Robinson  v.  Batchelder,  4  N.  H.  40. 

(r)  2  Kent,  507  ;  2  Greenl.  Ev.  §  609  ; 
Goodwin    v.    Holbrook,   4    Wond.    377  ; 


Barr  v.  Myers,  3  Watts  &  S.  299  ;  Lob- 
dell  V.  Hopkins,  5  Cowen,  516  ;  Roberts  v. 
Beatty,  2  Penn.  71 ;  Wilmouth  v.  Patten, 
2  Bibb,  280  ;  Chipman  Cont.  29,  30 ;  La 
Farge  v.  Rickert,  5  Wend.  187.  "  If  the 
property  is  portable,  it  must  be  taken  to 
the  creditor  and  delivered  to  him,  or  at 
his  residence."  Ross  J.  in  Roberts  v. 
Beatty,  ubi  supra ;  Miles  v.  Roberts,  34  N. 
H.  254.  It  is  said  by  Mr.  Chancellor 
Kent,  that  "  the  common  law  on  the  sub- 
ject of  the  delivery  of  specific  articles 
which  are  portable,  makes  a  distinction 
between  the  contract  of  sale,  and  the  con- 
tract to  pay  a  debt  at  another  time  in  such 
articles.  In  the  contract  of  sale  the  de- 
livery is  to  be  made  at  the  place  where  the 
vendor  has  the  article,  but  in  the  other 
case  the  weight  of  authority  would  seem 
to  be  in  favor  of  the  rule,  that  the  prop- 
erty is  to  be  delivered  at  the  creditor's 
place  of  residence,  though  the  cases  on 
the  subject  are  not  easily  reconcilable  with 
each  other."  2  Kent,  506.  But  in  Barr 
v.  iMyers,  3  Watts  &  S.  295,  where  the 
articles  were  to  be  delivered  under  a  con- 
tract of  sale,  Sargeant  J.  said  :  "  I  am 
not  aware  of  any  decided  case  which  makes 
a  distinction,  where  a  time  is  stipulated  for 
the  delivery  of  articles,  between  a  contract 
of  sale  and  delivery  and  a  contract  to  pay 
a  debt  in  certain  articles ;  nor  do  I  per- 
ceive the  ground  of  such  distinction.''  P. 
299.     See  Borah  v.  Curry,  12  111.  66. 
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[place,  (s)  And  if  the  creditoi'  names  such  a  place,  it  is  the  duty 
of  the  debtor  to  deliver  there  ;  but  if  he  refuses  or  neglects  to 
name  any  place,  or  names  an  unreasonable  one,  or  if  the  creditor 
avoids  the  debtor  and  prevents  his  making  the  request  to  appoint  a 
place,  the  debtor  may  himself  appoint  a  place  and  deliver  tlie  chat- 
tels there,  (t)  In  such  case,  the  debtor  must  appoint  a  place  which 
circumstances  shall  show  to  be  suitable  and  convenient  for  the  pur- 
pose intended,  and  such  as  might  fairly  be  inferred  to  have  been  in 
contemplation  of  the  parties  when  the  contract  vs^as  made,  (u)  and 
shall  give  the  creditor  previous  notice  thereof  if  practicable  ;  (a;) 
and  a  tender  at  such  place  would  be  good.  (^) 

Under  a  contract  to  deliver  chattels  at  a  specified  place,  other 
than  the  residence  of  the  creditor,  it  is  the  duty  of- the 
debtor,  after  making  the  delivery  at  that  place,  in  a  case 
wdiere  the  creditor  has  a  right  to  object  to  the  quality  of 
the  articles,  to  notify  the  creditor  thereof  without  delay, 
and  until  such  delivery  and  notice,  the  title  cannot 
pass,  (s) 
In  cases  where  the  debtor  is   bound  to  seek  and  to  notify  the 


Contract  to 
deliver  chiit- 
tels  at  a  spe- 
cified place, 
debtor  to 
notify  cred- 
itor that  lie 
lias  deliv- 
ered, &c. 


(s)  Ban-  V.  Myers,  3  Watts  &  S.  299  ; 
Co.  Litt.  210  b;  Roberts  v.  Beatty,  2  Penn. 
71 ;  Goodwin  o.  Holbrook,  4  Wend.  377  ; 
2  Kent,  507  ;  Howard  v.  Miner,  20  Maine, 
325,  330;  Aldrich  v.  Albee,  1  Greenl.  120  ; 
Bixby  V.  Wliitney,  5  Greenl.  192,  195  ;  2 
Greenl.  Ev.  §  610;  Mallory  v.  Grant,  4 
Chandler  (Wis.),  143  ;  Barnes  v.  Graham, 
4  Cowen,  452  ;  Mingus  v.  Pritchett,  3  Dev. 
78;  La  Farge  w.  Eickert,  5  Wend.  187, 
190;  Miles  v.  Eobcrts,  34  N.  H.  254; 
Musselman  u.  Stoner,  31  Penn.  St.  265. 
In  Howard  v.  Miner,  itbi  supra,  Shcpley  J. 
said:  "If  the  debtor  bo  desirous  of  pay- 
ing, he  shou'.d  retpiest  the  creditor  to  ap- 
point a  place,  or  deliver  to  him  in  person 
at  a  proper  one.''  Sec  Vance  v.  Bloomer, 
20  Wend.  197,  198;  Aldrich  u.  Albee,  1 
Greenl.  123.  The  readiness  of  tlio  debtor 
in  such  case,  to  pay  at  his  own  dwelling- 
house,  on  the  day  appointed,  is  no  defence. 
Bean  v.  Simp.son,  16  Maine,  49,  51  ;  Bixby 
„.  Whitney,  5  Greenh  192. 

(t)  Howard  v.  Miner,  20  Maine,  325  ;  2 
Greenl.  Ev.  §  610;  2  Kent,  507,  508; 
Chipman  Cont.  27  ;  Aldrich  v.  Albee,   1 


Greenl.  120;  Miles  v.  Roberts,  34  N.  H. 
254,  255.  This  same  principle  seems  to 
have  been  acted  on  where  the  creditor, 
having  a  right  to  select  the  articles  he 
wanted,  neglected  to  do  so.  Gilbert  u. 
Danforth,  2  Seldcn  (N.  Y.),  585. 

(w)  2  Kent,  507,  508. 

{x)  2  Greenl.  Ev.  §  610. 

iy)  Peck  i-.  Hubbard,  11  Vt.  612.  In 
this  case  it  was  held,  that  if  a  note  be  pay- 
able in  chattels  at  a  fixed  time,  at  such 
place  as  the  creditor  shall  elect,  if  no  elec- 
tion is  made  by  him  in  a  reasonable  time, 
to  enable  the  debtor  to  pay  the  note  before 
the  time  of  payment  elapses,  the  debtor 
may  elect  his  own  place  of  payment,  and 
notify  the  creditor,  and  a  tender  at  such 
place  would  be  good.  And  it  was  also 
held,  that  the  election  of  a  place  of  pay- 
ment by  the  creditor,  in  such  case,  is  not 
a  condition  precedent,  but  a  mere  privi- 
lege, which,  if  not  exercised  within  a  rea- 
sonable time,  is  waived.  See,  also,  Gilbert 
u.  Danforth,  2  Selden  (N.  Y.),  585. 
(?)  Newcorab  v.  Cramer,  9  Barb.  402. 
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[creditor,  he  is  not  obliged  to  follow  him  out  of  the  country  or  state 
for  this  purpose.     A  reasonable  effort  to   ascertain  the    „ 

•  1  y    1  1-  1       •         1  •  •  -1,    1         Creditor  oat 

residence  or  the  creditor  and  give  him  notice  will  be  of  the  state 
sufficient,  (a)  Where  the  creditor  lived  out  of  the  state  "'  '^'""^^'^■ 
and  in  a  foreign  country,  it  vs^as  held,  that  his  foreign  residence  did 
not  absolve  the  debtor  from  the  obligation  of  ascertaining  from  him 
the  place  where  he  would  receive  the  goods,  upon  a  note  given  to 
him  for  their  delivery,  no  place  of  delivery  having  b*;en  as- 
signed. (J) 

And  so,  where  the  debtor  or  promisor  resides  in  a  foreign  coun- 
try, and  the  promise  is  made  or  the  note  given  there,  he   Debtor resid- 
is  bound  to  ascertain  from  the  creditor  or  promisee  within   e?|a  coiu^" 
the  state  at  what  place  he  will  receive  the  articles  prom-   ^T- 
ised.  (e) 

Where  a  contract  is  made  for  the  payment  of  chattels,  such  as 
the  creditor  should  select,  at  a  place  designated,  but  no    Contract  to 
time  fixed  for  the  payment,  such  chattels  are  payable  on   ^hattds  as*" 
demand,  (^d)     And  where  the  place  is  not  specially  des-   l^^^l^'^ 
ignated,  but  the  contract  is  to  pay  in  such  articles  as  the    i«<^t- 
creditor  shall  select  from  those  which  the  debtor  is  manufacturing 
at  a  specified  place,  the  legal  inference  is  that  the  payment  is  to  be 
made  at  the  place  thus  specified,  (e) 

(a)  Howard  v.  Miner,  20  Maine,  325,  But  where  a  contract  is  made  in  one  state 
330;  Smith  u.  Smith,  25  Wend.  405 ;  S.  for  the  payment  of  money,  the  debtor  is 
C.  2  Hill,  351 ;  Bixby  i^.  Whitney,  5  not  bound  to  go  to  another  state  to  tender 
Greenl.  192,  195;  Eoberts  v.  Beatty,  2  the  money  to  the  creditor.  AUshouso  u. 
Penn.  71.  In  a  case  where  a  party  gave  Ramsay,  6  Wheat.  631. 
a  written  promise,  to  pay  a  certain  sum  in  (c)  White  v.  Perley,  1 5  Maine,  470,  In 
one  year  for  a  clock,  or  interest  on  the  this  case  Emery  J.  said  :  "We  make  no 
sum,  and  the  clock  uninjured,  and  the  more  rigid  construction  against  the  de- 
writing  purported  to  have  been  made  at  fendant  [the  debtor],  than  has  been  made 
the  town  where  the  promisor  resided,  the  in  such  case  against'  our  own  citizens 
promisee  residing  in  another  state ;  it  was  where  the  creditor  lives  out  of  the  United 
held,  on  the  circumstances,  that  the  place  States.  That  circumstance  does  not  ab- 
of  performance  was  the  house  of  the  prom-  solve  the  debtor  from  ascertaining  of  tha 
isor,  and  that  he  had  an  election  to  pay  creditor  where  the  goods  shall  be  deliv- 
the  money,  or  deliver  the  clock  and  pay  ered." 

the  interest.      Barker  v.  Jones,   8   N.  H.  [d]    Eussell  v.    Ormsby,   10   Vt.   274. 

413.      It  was   also   held,  that  no   action  And  in  such  case,  it  seems,  that  the  party 

could  be  sustained  until  after  demand,  or  agreeing  to  deliver  them  must  have  them 

evidence  that  the  promisee  was  ready  to  always   ready   at   the   place.      Bailey    i/- 

receive  performance  at  the  place,  or  that  Simonds,  6  N.  H.  159  ;  Mason  v.  Briggs, 

the  defendant  was  unable  to  perform  the  16  Mass.  453;  Rice  v.  Churchill,  2  Denio, 

contract.  145. 

(6)  Bixby  u.  Whitney,  5   Greenl.   192.  (e)  Dunn  v.  Marston,  34  Maine,  379. 
VOL.  II.                       27 
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[If  goods  are  to  be  furnished  or  supplied  under  a  written  con- 
Chattels  to  tract  or  order,  which  does  not  specify  any  time  at 
but*n  "ti''^'^'  which  they  are  to  be  delivered,  the  law  implies  a  con- 
fixed, tract  that  they  are  to  be  furnished  within  a  reasonable 
time.  (/  ) 

When  by  the  contract  chattels  are  to  be  delivered  on  demand, 
the  law  requires    that    a   reasonable    demand    shall   be 

Delivery  to  .  i  ^    n       rT-\i         i    i  i        i  i 

be  made  an  made,  and  at  the  proper  place.  («)  ihe  debtor  should 
be  ready,  in  such  case,  at  all  reasonable  hours  at  the 

place  of  delivery.  (6)  But  it  is  not  necessary  that  the  demand 
should  be  made  upon  the  debtor  in  person.     If  he  is 

when  debtor    absent  from    the    place   of  performance,  a    demand   of 

is  absent.  .  ^  •/•  i.i  ^  ■         i 

any  one  m  charge,  or,  it  there  be  no  one  in  charge, 
then  a  public  demand,  at  that  place  at  a  reasonable  hour,  will 
be  sufficient,  (c) 

(/)   Crocker  v.  Franklin  Hemp  &  Max  Rice  v.  Churchill,  2  Denio,  147  ;  Dunn  v. 

Manuf.    Co.   3   Sumner,   .530 ;  Adams   v.  Marston,  34  Maine,  382.     The  facts  that 

Adams,   26    Ala.    272.      What  is  a  rea-  show  a  demand  to  have  been  reasonable, 

sonable  time  within  which  the  goods  are  prove  also  that  it  was  at  the  proper  place. 


to  be  delivered,  or  a  contract  is  otherwise 
to  be  performed,  where  the  contract  is 
silent  on  the  subject,  is  a  question  of  law. 
Attwood  V.  Clark,  2  Greenl.  249  ;  Hill  c. 
Hobart,  16  Maine,  164  ;  Howe  v.  Hunting- 
ton, 15  Maine,  350;  Kingsley  «.  Wallis, 
14  Maine,  57  ;  Murray  v.  Smith,  1  Hawks, 
41 ;  Cameron  u.  Wells,  30  Vt.  633.  And 
it  is  to  be  determined  by  a  view  of  all  the 
circumstances  of  the  case.  Crocker  c. 
Franklin  Hemp  &  Flax  Manuf.  Co.  3 
Sumner,  530.  And  no  parol  evidence  will 
be  admitted  to  prove  a  specific  time  at 
which  the  goods  were  to  be  delivered,  for 
that  would  be  to  vary  and  contradict  the 
legal  interpretation  of  the  instrument. 
Crocker  v.  Franklin  Hemp  &  Flax  Manuf. 
Co.  ubi  supra.  J3ut  parol  evidence  has  been 
admitted  to  show  what  the  party  to  be 
affected  considered  a  reasonable  time. 
Coates  !>.  Sangston,  5  Md.  121.  And  so 
parol  evidence  of  the  conversations  of  the 
parties  may  be  admitted  to  show  what 
thcj'  thought  to  be  a  reasonable  time  for 
perlorming  the  contract.  Crocker  v. 
Franklin  Hemp  &  Flax  Manuf.  Co.  ubi 
supra. 

(a)  Higgins  v.  Emmons,  5  Conn.  76 ; 


Higgins  V.  Emmons,  ubi  supra.  On  a 
note  payable  in  ready-made  clothing,  the 
creditor  has  no  right  to  demand  a  gar- 
ment which  has  been  made  for  a  customer 
at  a  stipulated  price ;  and  on  such  a  de- 
mand, the  debtor  is  not  bound  to  deliver 
or  tender  other  clothing.  Vance  v.  Bloom- 
er, 20  Wend.  196.  See  Buck  v.  Burk,  4 
Smith  (N.  Y.),  337.  But  it  seems,  that  a 
creditor  may  demand  a  part  of  the  cloth- 
ing at  a  time,  and  in  such  parcels  as  may 
be  most  for  his  convenience.  Cowen  J.  in 
20  Wend.  200.  So,  as  to  this  last  point, 
it  was  held,  in  Buck  v.  Burk,  4  Smith  (N. 
Y.),  337. 

(b)  Mason  v.  Briggs,  16  Mass.  453; 
Rice  V.  Churchill,  2  Denio,  145 ;  Bailey  v. 
Simonds,  6  N.  H.  159 ;  Dunn  v.  Marston, 
34  Maine,  380. 

(c)  Mason  v.  Briggs,  16  Mass.  453  ;  Lob- 
dell  V.  Hopkins,  5  Cowen,  518,  note  ;  Chip- 
man  Cont.  28-30  ;  Rice  v.  Churchill,  2 
Denio,  148  ;  Dunn  v.  Marston,  34  Maine, 
380,  381.  In  Mason  v.  Briggs,  the  debtor 
was  absent  from  the  commonwealth,  and 
the  demand  was  made  at  his  dwelling- 
house  (that  being  the  proper  place),  and 
of  his  wife. 
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[If  the  debtor  is  present  and  a  reasonable  demand  is   silence  of 
made  upon  him,  his  silence  will  be  regarded  as  equiva-   demand'fs''° 
lent  to  a  refusal  to  deliver,  {d)  °""i'=- 

Where  a  note  is  in  the  alternative,  as,  when  it  is  given  for  the 
payment  of  a  certain   sum  of  money,  within  a  certain    -^^^^  ^^^  ^^^ 
time,    payable    in   furniture    or    other   specific  articles,    alternative, 

.,     .        ,  .  for  a  certain 

until  the  day  of  payment,  the  debtor  has  an  election  to   sum  of 

•  1         •  1  -f  •   1  1  p  money,  pay- 

pay  either  in  money  or  sucli  specmc  articles  ;   but  after   able  in  chat- 

the  daj'  of  payment  is  past,  his  right  of  election  is  gone, 


tela. 


(d)  Higgins  v.  Emmons,  5  Conn.  76. 
In  Rice  v.  Churchill,  2  Denio,  145,  a  note 
was  given  by  one,  who  kept  a  saw-mill 
aud  lumber-yard,  lor  an  amount  "  pay- 
able in  lumber  at  cash  prices  when  called 
for,"  without  any  stipulation  of  time  or 
place  of  paynient ;  and  this  note  was  held 
payable  on  demand  at  the  mill-yard.  It 
was  also  held,  that  a  special  demand  must 
he  made  there  before  suit  brought.  But  a 
personal  demand  on  the  debtor  elsewhere 
would  be  good,  unless  met  by  an  offer  to 
pay  at  the  yard.  In  such  case,  the  creditor 
would  be  bound  to  go  to  the  yard  to  receive 
payment.  Scott  v.  Crane,  1  Conn.  225; 
Higgins  V.  Emmons,  5  Conn.  76  ;  Dunn  v. 
Marston,  34  Maine,  379,  383.  A  public  de- 
mand made  at  the  yard  would  be  sufficient, 
though  neither  the  debtor  nor  any  one 
authorized  to  make  payment  were  found 
tliere.  The  creditor  is  not  bound  to  go  to 
the  place  of  payment  to  make  demand  but 
once,  nor  is  he  bound  to  wait  there  till  the 
debtor,  if  absent,  returns.  Rice  v.  Church- 
ill, 2  Denio,  148  ;  Dunn  v.  Marston,  34 
Maine,  382,  383.  Where  a  note  was  made 
payable  in  "legal  services  on  demand,"  it 
was  held,  that  no  action  could  be  brouglit 
on  it,  until  a  demand  had  been  made,  and 
the  nature  of  the  services  required  made 
known  to  the  debtor.  Haskell  v.  Mathews, 
37  Maine,  541 .  The  debtor,  in  such  case,  is 
not  bound  to  remain  in  the  place  or  vicin- 
ity, where  the  contract  was  made,  for  any 
jieriod  it  may  suit  the  creditor  to  wait, 
l)efore  he  makes  a  demand  for  perform- 
ance. Even  the  debtor's  removal  out  of 
ihe  state,  after  a  reasonable  time  had 
elapsed  in  which  the  creditor  might  have 


demanded  and  received  the  services,  would 
not  make  the  promisor  liable  to  an  action 
on  the  contract,  unless  an  occasion  for 
such  services  were  proved.  But  the  cred- 
itor has  a  reasonable  time  in  which  he  may 
require  the  services  to  be  performed  with- 
out unexpected  expense  or  inconvenience 
to  himself  in  obtaining  it.  Haskell  v. 
JIathews,  37  Maine,  541.  In  Buck  v. 
Burk,4  Smith  (N.  Y.),  337,  the  defendant, 
11  shopkeeper  in  New  York  City,  agreed 
to  pay  a  debt  of  §2,000,  in  "  merchandise 
out  of  my  store,  44  Maiden  Lane,  on  de- 
mand." Selden  J.  said  :  "  The  whole 
case  turns  upon  the  question,  whether  the 
obligation  imposed  upon  the  defendant  by 
the  note  in  question,  to  keep  a  stock  of 
goods  in  the  store  in  Maiden  Lane,  was 
perpetual,  and  one  from  which  he  could  in 
no  manner  be  relieved,  until  the  plaintiff 
should  see  fit  to  call  for  payment,  or  until 
the  statute  of  limitations  should  attach. 
This  question  is  not  without  difficulty, — 
the  terms  of  the  note,  if  rigidly  construed 
according  to  their  literal  import,  would 
seem  to  impose  such  an  obligation.  But 
the  law  assumes,  in  many  cases,  to  give 
to  contracts  a  reasonable  interpretation 
which,  although  it  may  slightly  vary  from 
the  strict  .letter  of  the  agreement,  pre- 
serves, nevertheless,  all  the  substantial 
rights  of  the  parties.''  Having  suggested 
several  such  cases,  the  learned  judge 
added  :  "  Assuming,  as  I  do,  therefore,  that 
the  mention  of  the  store  in  Maiden  Lane 
in  the  note  was  intended  to  designate  a 
place  of  payment,  I  think  that  the  princi- 
ples and  analogies  to  which  I  have  re- 
ferred, justify  us  in   holding  that  the  dc- 
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Delivery  af- 
ter expira- 
tion of  time 
specified,  if 
accepted  or 
•not  dissented 
from,  suffi- 
cient. 


[and  the  creditor's  right  to  demand  payment  in  money  is  abso- 
lute, (a) 

Where  a  party,  having  contracted  to  manufacture  and 
deliver  articles,  at  a  specified  time  and  place,  delivers 
them  after  the  expiration  of  the  time,  it  will  be  a  suffi- 
cient performance  of  the  contract,  if  the  other  party 
agreed  to  the  postponement,  or  accepted  the  articles,  or, 
knowing  of  the  delivery,  did  not  dissent.  (6) 

fendant  might  terminate  liis  obligation  to  reqnest.  Games  v.  Manning,  2  Greene 
pay  at  tliat  particular  place,  by  giving  (Iowa),  251  ;  but  it  is  otherwise  when  the 
reasonable  notice  ot  his  intention  to  re-  contract  is  payable  on  demand;  in  that 
move  liis  goods.  Tlie  ])laintiff  can  have  case  tlio  creditor  is  to  make  a  special  de- 
no  good  reason  to  conijilaiu,  after  having  mand.  Elkins  i--.  Parkhurst,  17  Vt.  105. 
had  an  entire  year  in  which  to  call  from  If  the  debtor  foils  to  pay  in  goods  on  a 
time  to  time  for  the  goods,  that  he  is  re-  demand,  when  a  demand  is  to  be  made,  or 
quired  either  to  make  bis  selection  from  on  the  day  of  ]iayment,  if  a  day  is  fixed, 
the  stock  of  goods  at  the  place  provided  he  then  becomes  liable  to  pay  in  money  ; 
in  the  contr.ict  before  tlioir  removal,  or  Mitchell  u.  Grej^ory,  1  Bibb,  449,  452  ; 
consent  to  receive  payment  at  some  other  Shrewsliury  v.  Buckley,  4  Bibb,  260; 
place  equally  convenient."  And  it  was  Thomas  v.  Eoosa,  7  John.  461 ;  unless 
held  that,  after  a  removal  of  the  goods  there  has  been  a  tender  of  the  goods  al 
under  such  circumstances,  a  subsequent  the  proper  time.  Hamilton  u.  EUer,  11 
demand  at  the  original  ])lace,  or  elsewhere,  Ircd.  276;  Sorrell  u.  Crais,  8  Ala.  576. 
for  delivery  at  the  original  place,  was  in-  Grieve  v.  Annin,  1  Halst.  461,  sliows  that 
effectual.  And  it  was  also  held,  that,  a  tender  of  specific  articles  must  be  made 
ndcr  the  above  contract,  the  defendant  on   the  day  appointed,  or  the  delinquent 


was  at  lil)crty  to  continue  selling  his  goods, 
without  replcni^liing  the  stock,  until  de- 
mand for  a  delivery  in  full  of  the  contract ; 


party  will  be  liable  to  a  suit  without  de- 
mand. Elkins  I',  rarkburst,  17  Vt.  105. 
One  undertakes   to   pay   .£20,  or   deliver 


and  that  so  long  as  he  retained  sufficient  twenty  bales  of  wool ;  the  debtor  may  pay 

for  that  purpose,    the   other   party  could  cither  before  the  day  ;  after  the  day,  the 

not  complain  that  he  was  left  to  a  selection  creditor  may  demand  the  money.     Bro. 

from   an  inferior   assortment,   and   goods  Abr.  tit.  Debt,  pi.  159;  Giieve  v.  Annin, 


less  marketable  than  at  the  time  of  the 
contract. 

(a)  Church  i\  Fcterow,  2  Pcnn.  301  ; 
Choice  V.  Jloselcy,  1  Baiky,  136;  Wiley 
V.  Shoemak,  2  Greene  (Iowa),  205;  Law- 


1  Halst.  465  ;  Roberts  r.  Bcatty,  2  Penn. 
67.  In  this  last  case  the  note  was  payable 
in  chattels,  but  no  sum  was  named.  See 
Laidlcr  ; .  Hawkins,  2  H.  &  Gill,  277  : 
Lyles  V.  Lyles,   6  Harr.   &  J.  273 ;  Van- 


rencc  v.  Dougherty,  5  Verger,  453  ;  Miller  hooser  r.  Logan,  3   Scam.  390  ;  Hamilton 

V.  M'Clain,  10  Yerger,  245  ;  Vanhooser  v.  u.  Ellcr,  11  ircd.  276.     In   an  action  on  a 

Logan,  3   Scam.  389  ;  Stewart  o.  Donnel-  note  for  a  certain  sum  named,  to  be  paid 

ley,  4  Yerger,  177  ;  Plowman  n.  McLane,  in  rum,  sugar,  or  molasses,  at  the  election 

7  Ala.   775;    Hc.\wood   </.   Heywood,  42  of  the  creditor,  within   eight   days   after 

Maine,   229  ;  Trowbridge  <^.  Holcomb,  4  date,  it  was  held  to  be  unnecessary  to  aver 

Ohio   (N.  S.),  38.      Wliere   the   time   for  that  the  creditor  had  made  his  election, 

payment  is  (i.-ced  by  the  contract,  the  pay-  and  given  notice  thereof  to  tlie  debtor,  be- 

ment  is  to  bo  made  on  the  day  without  cause  the  debtor  was  bound,  at  all  events, 


[h)  Flagg  V.  Dryden,  7  Pick.  52. 
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[Where  the  contract  is  entire,  to  deliver  a  certain  quantity  of 
chattels  at  a  particular  time,  the  debtor  must  tender  the    ,„^  , 

'  ...  Whole  quan- 

whole  ;   if  he  tenders  only  a  part,  the   creditor  is  not   tity  to  be 

I  1  .        .         -,  tendered. 

bound  to  receive  it.  («) 

It  sometimes  happens  that  an  act  is  to  be  done  by  the  creditor, 
which  necessarily  precedes  performance  by  the  debtor,  when  an  act 
and  in  that  case,  the  act  of  the  creditor  must  be  done  in  jL  credito°r"° 
season  to  enable  the  debtor  to  complete  his  undertakino;   precedent  to 

^  ^    performance 

at  the  time  agreed.     Thus,  where  a  contract  is  made    by  debtor. 
payable  in  a  certain  time  in  labor,  to  be  rendered  on  articles  fur- 
nished by  the  creditor  to  be  manufactured,  such  articles  must  be 


to  pay  in  eight  days  in  some  one  of  the 
articles  specified,  and  on  failure  to  pay  in 
any  one  of  these  articles  within  that  time, 
he  became  liable  in  money.  Townsend  v. 
Wells,  3  Day,  327.  But  see,  as  to  this. 
Barker  v.  Jones,  8  N.  II.  413 ;  Gilbert  v. 
Danforth,  2  Selden  (N.  Y.),  585.  In  an 
action  on  a,  contract  to  pay  a  certain  sum 
of  money,  in  certain  specified  chattels, 
which  the  debtor  has  failed  to  discharge, 
he  cannot  show  in  mitigation  of  damages 
that  the  chattels  bore  a  less  value  than  the 
sum  specified.  Grieve  v.  Annin,  1  Halst. 
461.  See  Elkins  v.  Parlihurst,  17  Vt.  105. 
In  order  to  make  an  effectual  tender  the 
debtor  must  show  himself  ready  to  the  last 
moment  and  uttermost  convenient  time  of  the 
day  named,  and  at  the  proper  place,  with 
the  goods  specially  set  apart  and  desig- 
nated. Aldrich  v.  Albee,  1  Grcenl.  120, 
123  ;  Rutland  v.  Hudson,  1  Ld.  Raym. 
686  ;  2  Strange,  777  ;  Wade's  case,  5  Rep. 
115;  Mingus  u.  Pritchett,  3  Dev.  78; 
Tiernan  v.  Rapier,  5  Yerger,  410,  414, 
415  ;  Savary  v.  Goe,  3  Wash.  C.  C.  140  ; 
Duckham  v.  Smith,  5  Mon.  372 ;  Sweet 
V.  Harding,  19  Vt.  587.  Any  accident  or 
inevitable  necessity  shall  not  excuse  him  ; 
for  he  might  have  provided  against  that  by 
his  contract.  Harmony  v,  Bingham,  2 
Ker.  (N.  Y.)  107,  108  ;  Paradine  u.  Jane, 
Aleyn,  27  ;  Roberts  w.  Beatty,  2  Penn.  67. 
It  is  no  valid  excuse  for  not  delivering 
goods  of  a  certain  quality,  that  goods  of 
that  quality  were  not  to  be  had  at  the  par- 
ticular season  when  the  contract  by  its 
terms  was  to  be  executed.    Gilpins  v.  Con- 


sequa,  1  Peters  C.  C.  91  ;  Youqua  v. 
Nixon,  1  Peters  C.  C.  221.  When  the  time 
for  payment  in  goods  falls  on  Sunday,  a 
tender  on  the  Mond.iy  following  is  good. 
Barrett  v.  Allen,  10  Ohio,  420  ;  Dclameter 
V.  Miller,  1  Cowen,  75  ;  Salter  v.  Burt,  20 
Wend.  205 ;  Avery  v.  Stewart,  2  Conn. 
69;  Sands  v.  Lyons,  18  Conn.  18. 

(d)  Roberts  v.  Beatty,  2  Penn.  67,  70; 
Cowen  J.  in  Vance  v.  Bloomer,  20  Wend. 
200;  Russell  v.  Nicoll,  3  Wend.  112.  But 
the  parties  may,  by  consent,  sever  the  con- 
tract, delivering  and  receiving  part  at  a 
time.  Roberts  v.  Beatty,  Vance  v.  Bloomer, 
ubi supra.  A  party  contracting  for  the  sale 
and  delivery  of  a  large  quantity  of  any 
particular  item  of  merchandise  (for  in- 
stance, 500  bales  of  cotton),  on  its  atrical 
at  a  particular  port,  is  not  bound  to  de- 
liver a  portion  only  of  the  article,  the 
whole  not  having  arrived.  The  vendee 
not  being  hound  to  receive,  the  vendor  is 
not  obliged  to  deliver  a  quantity  less  than 
the  whole,  the  obligation  being  reciprocal. 
Russell  v.  Nicoll,  3  Wend.  112.  If  the 
creditor  receives,  accepts,  and  retains  a 
part  of  the  chattels,  without  objection  that 
the  whole  are  not  delivered,  he  thereby  dis- 
affirms the  entirety  of  the  contract,  and  is 
liable  to  pay  for  the  part  he  receives. 
Roberts  r.  Beatty,  2  Penn.  63  ;  Dula  v. 
Cowles,  2  Jones  (N.  C),  454;  Bowkor  v. 
Hoyt,  18  Pick.  555  ;  Wilkins  v.  Stevens,  8 
Vt.  214.  A  stricter  rule  prevails  in  New 
York  against  the  debtor  or  vendor.  See 
Paige  V.  Ott,  5  Denio,  406  ;  ante,  617,  618, 
notes. 
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ceiving  and 
accepting 
chattels  be- 
fore day  of 
payment. 


[furnished  seasona^y  for  the  manufacture  of  them  within  the  time 
assigned  in  the  contract,  otherwise  the  debtor  would  be  discharged 
from  all  hability  for  the  performance  of  such  labor,  (e) 

If  a  party  receives  and  accepts  the  chattels  to  be  delivered,  be- 
Creditor  re-  fore  the  day  of  payment,  he  holds  them  until  that  day  to 
be  then  applied ;  and  proof  of  a  deliver)'  and  acceptance 
at  the  previous  time  will  sustain  an  averment  of  delivery 
at  the  appointed  time.  (/)  But  the  creditor  is  not 
bound  to  receive  the  chattels  before  the  day  of  payment,  (jf) 
Tender  of  ^^  ^he  Contract  be  to  deliver  specific  articles  at  a  cer- 

chatteis  at  ^.g^jj^  time  and  place,  in  discharge  of  a  previous  debt,  it  is 
place  agreed  performed  and  the  debt  satisfied  by  a  tender  of  the  arti- 
livery  in  cles  legally  made  at  the  time  and  place  agreed,  although 
deb"ms-°  the  creditor  did  not  attend  to  receive  them  ;  and  no  ac- 
tradfand"""  '-'°"  °"  *'^®  contract  can  thereafter  be  maintained.  (Ji) 
debt.  A  complete  and  effectual  tender  vests  the  title  to  the 


(e)  Clement  u.  Clement,  8  N.  H.  210. 
See  u.  Partridge,  2  Duer  (N.  Y,),  463; 
Downeru.  Frizzle,  10  Vt.  541.  See  Savage 
Manuf.  Co.  v.  Armstrong,  19  Maine,  147  ; 
Goodwin  v.  Holbrook,  4  "Wend.  377.  But 
where  a  note  was  payable  in  chattels,  to 
be  delivered  by  the  debtor  at  the  residence 
of  the  creditor  by  a  day  named,  a  seasona- 
ble selection  of  the  articles  to  be  made  by 
the  creditor,  and  the  latter  made  no  selec- 
tion, but  prior  to  the'  time  for  payment 
instructed  the  debtor  not  to  send  any  until 
he  gave  notice  what  he  wanted,  the  debtor 
was  held  not  to  be  thereby  discharged 
from  the  contract.  And  it  was  further 
held  that  the  creditor  by  such  instructions 
and  failure  to  select,  did  not  lose  his  right 
of  selection,  unless  the  debtor,  before  such 
right  was  exercised,  had  paid  the  note  in 
articles  of  his  own  selection  ;  and  also 
that,  where  such  note  remained,  imder  such 
instructions,  unpaid„for  several  years  after 
it  became  duo,  and  the  creditor  then  se- 
lected or  named  the  articles  which  he  re- 
quired in  payment,  and  demanded  them 
of  the  debtor,  and  the  debtor  did  not  com- 
ply with  the  request  within  a  reasonable 
time,  he  would  be  liable  on  the  contract 
for  the  amount  in  money.  Gilbert  v.  Dan- 
forth,  2  Selden  (N.  Y.),  585. 


(/)  Pierce  v.  Smith,  25  N.  H.  208. 

(g)  Orr  u.  Williams,  5  Humph.  423. 
See  Plowman  u.  McLane,  7  Ala.  775 ; 
Erwin  v.  Cook,  2  Dev.  183.  But  a  trans- 
fer of  corporation  stock,  made  to  fulfil  a 
contract,  was  held  not  to  be  ineffectual  on 
account  of  its  being  made  two  days  earlier 
than  the  stipulated  day.  Dodge  v.  Barnes, 
31  Maine,  290. 

(A)  Case  v.  Greene,  5  Watts,  262 ;  Rob- 
bins  w.  Luce,  4  Mass.  474  ;  Smith  v. 
Loomis,  7  Conn.  110,  116;  McConnel  v. 
Hall,  Brayton,  223  ;  2  Kent,  508  ;  Jewett 
u.  Bacon,  6  Mass.  60;  Currier  v.  Currier, 
2  N.  H.  75  ;  Brown  v.  Berry,  14  N.  H. 
459;  Haynes  v.  Thom,  28  N.  H.  400; 
Miles  V.  Roberts,  34  N.  H.  254;  Thax- 
ter  V.  Edwards,  1  Stewart  (Ala.),  524  ; 
Savary  r.  Goc,  3  Wash.  C.  C.  140 ;  Rob- 
inson V.  Batchelder,  4  N.  H.  46 ;  Curtiss  v. 
Greenbanks,  24  Vt.  536  ;  Zinn  v.  Rowley, 
4  Barr,  169  ;  Games  v.  Manning,  2  Greene 
(Iowa),  254  ;  Mitchell  v.  Merrill,  2  Blackf. 
87  ;  Slingerland  v.  Morse,  8  John.  474 ; 
Lamb  v.  Lathrop,  13  Wend.  95  ;  Chipman 
Cont.  158;  Johnson  v.  Baird,  3  Blackf. 
182;  Pleming  v.  Potter,  7  Watts,  380; 
Barnes  v.  Bliss,  1  D.  Chipman,  399  ;  Weld 
V.  Hadley,  1  N.  H.  295  ;  Miles  v.  Roberts, 
34  N.  H.  245  ;  Des  Arts  v.  Leggett,  16  N. 
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[chattels  in  the  creditor,  so  that  he  may  sue  for  them,  if  Title 
necessary,  in  trover,  (i)     In  order  to  have  this  effect, 
the  chattels  must  be  separated,  set  apart,  and  designated, 
so  that  the  creditor  may  distinguish  them  from  all  oth- 
ers. (A;) 


to  chat^ 
tels  vested 
by  an  effect- 
ual tender. 
Chattels 
must  be  des- 
ignated and 
set  apart 


Y.  582.  If  the  debtor  be  ready  with  the 
chattels  for  delivery  at  the  time  and  place 
appointed,  this  will  be  sufficient.  Brown 
u.  Berry,  14  N.  H.  459 ;  Bronson  u. 
Wiman,  4  Selden  (N.  Y.),  182 ;  Oilman 
u.  Moore,  14  Vt.  457.  This  goes  upon 
the  ground  that  the  debtor  has  done  all  in- 
cumbent on  him.  Chipman  Cont.  158  ;  6 
Bac.  Abr.  459  ;  Comstock  J.  in  Des  Arts 
V.  Leggett,  16  N.  Y.  592.  The  creditor 
cannot,  by  a  subsequent  demand  and  re- 
fusal, revive  his  right  to  sue  on  the  contract. 
Lamb  v.  Lathrop,  13  Wend.  95.  But  see 
opinions  of  Selden,  Eoosevelt,  Harris,  and 
Pratt  JJ.  in  Des  Arts  v.  Leggett,  16  N.  Y. 
595. 

(i)  Des  Arts  v.  Leggett,  16  N.  Y.  582; 
2  Kent,  509  ;  Rix  v.  Strong,  1  Root,  55  ; 
Nichols  V.  "Whiting,  1  Root,  443;  Lebal- 
lister  u.  Nash,  24  Maine,  316;  Smith  i;. 
Loomis,  7  Conn.  110;  Curtiss  v.  Green- 
banks,  24  Vt.  536.  But  see  Weld  v.  Had- 
ley,  1  N.  H.  275,  and  the  remarks  upon  it 
in  2  Kent,  509,  and  in  Des  Arts  v.  Leg- 
gett, 16  N.  Y.  590-593.  If  the  tender  is 
refused,  the  party  making  it  may,  if  he  so 
elect,  continue  in  possession,  and  there- 
upon become  a  bailee  for  the  creditor.  Des 
Arts  V.  Leggett,  supra. 

(h)  Smith  u.  Loomis,  7  Conn.  110; 
Veazey  u.  Harmony,  7  Greenl.  91 ;  Wyman 
V.  Winslow,  2  Fairf.  398 ;  Leballister  v. 
Nash,  24  Maine,  316;  Cherry  v.  Newby, 
1 1  Texas,  457.  In  2  Fairf.  398,  Mellen  C. 
J.  examined  the  authorities ;  and  in  stat- 
ing the  results  of  his  examination,  said  : 
"  In  the  case  of  Bobbins  (in  error)  v.  Luce, 
4  Mass.  474,  the  defendant,  by  his  note, 
promised  to  deliver  at  his  house  twenty- 
seven  ash  barrels,  on  the  20th  September, 
1804.  The  defendant  pleaded  that  he  was 
ready  at  his  house  at  the  time  the  note 
became  due  to  deliver  the  barrels ;  and 
though  there  was  no  averment  that  the 


plaintiff  was  not  there,  the  plea  was  ad- 
judged good.    In  this  case  it  does  not  ap- 
pear that  any  particular  barrels  had  been 
set  apart  for  the  plaintiff  and  separated 
from  others  ;  nor  is  any  such  requisite  al- 
luded to.    Nor  is  it  mentioned  as  requisite 
in  the  case  of  Lancashire  v.  Killingworth, 
1  Ld.  Raym.  687.     In  the  case  of  McCon- 
nel  V.  Hall,  Brayt.  223,  the  court  say,  when 
speaking  of  th^  tender  of  the  wagon,  which 
the  defendant  promised  to  deliver  to  the 
plaintiff,  '  proving  that  he  was  able  to  per- 
form, would  be  no  evidence  of  his  intention 
to  fulfil  on  that  day,  he  must  make  such 
designation  of  the  article  on  the  day  and 
at  the  place  of  payment  as  will  transfer 
the  property  to  the  promisee,  and  enable  him 
to  pursue  the  property  itself.'     The  case 
of  Newton  v.  Galbraith,  5  John.  119,  is 
similar  in  principle.     Galbraith  sued  New- 
ton on  notes  payable  in  jDrorfwcc,  at  Newton's 
house;  on  trial  the  defendant  proved  that 
on  the  day  the  note  became  due  he  had 
hay  in  his  barn,  and  was  then  ready  to  pay 
in  hay ;   but  no  particular  quantity  was 
proved.    The  court  said  the  tender  proved 
was  insufficient,  but  they  relied  upon  the 
uncertainty  as  to  quantity.     The  case  of 
Barnes  v.  Graham,  4  Cowen,  452,  is  more 
direct   and  explicit.     Defendant  gave  his 
note  for  $127,  payable  in  lumber.     The 
defendant  offered  to  prove  that  when  the 
note  became  due,  he  had,  at  his  mill  in 
Italy,  where  both  parties  lived,  a  sufficient 
quantity  of  lumber  of  the  quality  described, 
in  bulk,  and  not  sorted  or  separated  from 
other  lumber  at  the  mill.     The  decision 
was  against  the  defendant  on  two  grounds  : 
1.  Because  no  place  of  delivery  being  ex- 
pressed in  the  note,  it  was  the  duty  of  the 
defendant  to  seek  the  plaintiff  and  request 
him  to  appoint  some  proper  place  for  the 
delivery  of  the  lumber.     2.  And  because 
he  never   separated  the  property  he  in- 
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[As,  in  case  of  money,  so,  of  chattels,  a  tender  must  be  uncondi- 
tional.    Thus,  where  the  debtor  left  the  chattels  at  the 
Tender  must 

beuncondi-  place  specified,  HI  the  hands  or  a  person,  who  was  au- 
thorized to  deliver  them  only  in  case  the  creditor  pro- 
duced and  gave  up  the  written  contract,  it  was  held  that  the  chat- 
tels were  not  so  ready  at  the  time  and  place  as  to  discharge  the 
contract.  (A:^) 

Under   a   contract   to    deliver   chattels    at   a  certain    time    and 

place,  it  is  a  good  defence  pro  tanlo  that  the  creditor  re- 
Defence  of       '  ^  ^ 
part  deiiv-       ceived  and  accepted  a  part  of  the  articles  before  the  day 

specified.  (J) 

tended  to  tender  in  payment  of  the  note. 

Savage  C.  J.  says  :  Suppose  afire  had  hap- 
pened and  consumed  all  tjje  lumber  at  the 

mill  the  night  after  the  tender,  must  the 

payee  have  lost  it  to  the  extent  of  his  de- 
mand ;  how  could  he  know  what  part  to 

preserve,   had   he  been   at   the  fire  ?     In 

Smith   11.  Loomis,  7  Conn.  110,  a  similar 

decision  was  had.    The  original  action  was 

founded  on  a  note  given  by  Loomis,  by 

which  he  promised  the  plaintiff  to  pay  and 

deliver  to  him   fifty-one  dollars'  worth  of 

good  merchantable  bricks,  at  five  dollars 

per  thousand.  The  defendant  jjleaded  that 
he  had  ready  to  he  delivered  at  his  brick- 
yard (which  was  the  place  of  delivery), 
fifty-one  dollars'  worth  of  good  merchant- 
able bricks  in  payment  of  the  note,  but 
that  the  plaintiflf  did  not  appear  to  receive 
them.  Peters  J.  in  delivering  the  opinion 
of  the  court,  says :  'He  (the  defendant) 
could  have  designated  the  bricks  intended 
for  the  plaintiff  and  set  them  apart,  and 
thus  have  paid  the  debt,  by  vesting  the  prop- 
erty in  the  plaintiff.  Until  this  was  done 
the  note  remained  unpaid,  and  the  defend- 
ant liable  to  be  sued.  The  presence  of 
the  creditor  was  not  necessary  to  enable 
the  debtor  to  fulfil  his  contract.'  The 
court  reversed  the  judgment  of  the  court 
below,  which,  as  Mr.  Justice  Peters  ob- 
serves, was  governed  by  the  decision  in 
the  case  of  Robbins  v.  Luce,  before  men- 
tioned. It  appears,  also,  that  the  cases  of 
Rice  V.  Strong,  1  Root,  .55 ;  Nichols  v. 
Whiting,  1  Root,  443  ;  and  Gallup  v.  Coit, 
decided  at  Norwich,  in  1808,  were  all  de- 
cided upon   the  same  principle.    In  this 


last  case  it  appeared  that  the  promise  was 
to  pay  £20  in  rum.    The  defendant  tendered 
forty-eight  gallons  in  a  hogshead  contain- 
ing seventy  gallons.     The  court  said  the 
rum  must  be  set  apart  and  designated,  so 
that  he  whose  property  it  becomes  by  the 
tender  may  bring  trover  for  it.     It  appear- 
ing to  be  a  settled  principle  of  law,  that 
the  effect  of  a  legal  tender  and  refusal  of 
specific  articles,  or  of   those  focts,  in  the 
absence  of  the  creditor,  which  amount  to  a 
tender,  is  to  discharge  and  satisfy  the  debt, 
by  vesting  the  property  tendered   in  the 
creditor,  the  reason  of  the  thing  requires 
that  there  should  be  such  a  separation  or 
designation   of  the  property   as  that  the 
creditor  may  know  his  property  and  distin- 
guish it,  and  be  able  to  assert  successfully 
his  right  of  property  against  any  one  who 
may  invade  it.     2  Kent,  400."     In  Smith 
V.  Loomis,  7   Conn.  119,  Peters  .J.  said; 
"  Though  we   find   much   confusion   and 
contradiction  in  the  books  on  this  subject, 
our  own  practice  seems  to  have  been  uni- 
form  for  nearly   sixty  years,   and   estab- 
lishes these  propositions:  1.  That  a  debt, 
payable  in  specific  articles,   may   be  dis- 
charged by  a  tender  of  these  articles,  at  the 
proper  time  and  place.     2.  That  the  arti- 
cles must  be  set  apart  and  designated,  so 
as  to'  enable  the   creditor   to  distinguish 
them  from  others.     3.  That  the  property 
so  tendered  vests  in  the  creditor,  and  is  at 
his  risk.     4.  That  a  tender  may  be  made 
in  the  absence  of  the  creditor.'' 

(B)  Robinson  v.  Batchelder,  4  N.   H. 
40. 

(I)  Robinson  v.  Batchelder,  4  N.  H.  40. 
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[A  creditor  may  make  a  demand  for  specific  articles  by  his  agent ; 
and  so  a  debtor  may  tender  by  an  agent,  or  to  an  agent,    Agent. 
authorized  to  act  for  the  purpose,  (/w) 

Where  a  right  of  action  has  accrued  for  the  non-de-   lender  after 
Hvery  of  an  article  agreed  to  be  delivered  in  a  certain   breach  by 

,      .    1       .  TO  11  1  non-delivery 

event,  such  right  is  not  defeated  by  a  subsequent  ten-   at  agreed 
der.  (n)  ""  ' 

We  liave  already  seen  that,  where  there  is  a  contract  to  pay  a 


Damages. 


certain  sum  of  money  in  a  specified  quantity  of  chattels, 
if  the  debtor  fails  to  deliver  the  chattels  according  to  his 
contract,  the  debt  becomes  payable  absolutely  in  the  sum  of  money 
specified,  (o)  Where,  however,  the  contract  is  merely  for  the  de- 
livery of  a  certain  quantity  of  chattels,  the  creditor  has  a  right  to 
recover  the  damages  actually  sustained  upon  a  breach  of  it,  esti- 
mated on  the  usual  principles.]  (p) 


(m)  See  Vance  v.  Bloomer,  20  Wend. 
200,  210;  Aldrich  v.  Albee,  1  Greenl.  120, 
123  ;  Robinson  v.  Batchelder,  4  N.  H.  40 ; 
2  Kent,  508;  Brown  v.  Berry,  14  N.  H. 
459;  Rice  v.  Churchill,  2  Denio,  148. 

(n)  Gould  V.  Banks,  8  Wend.  562.  But 
it  was  held  in  this  case,  that  if  a  tender  be 
subsequently  made,  and  the  party  to  whom 
the  property  is  agreed  to  be  delivered, 
places  his  refusal  to  accept  upon  the  ground 
that  the  article  is  not  merchantable,  he 
waives  his  right  to  insist  on  the  former 
default.  So,  where  the  creditor  makes  a 
subsequent  demand  of  the  property.  Buck 
V.  Burk,  4  Smith  (N.  Y.),  337.  In  an- 
swer to  proof  of  tender,  the  creditor  may 
show  that  the  property  tendered  was  defec- 
tive in  quality.  Gould  v.  Banks,  8  Wend. 
562  ;  Brown  u.  Berry,  14  N.  H.  459.  A 
promise  to  pay  in  the  wares  of  a  particular 
trade,  is  not  fulfilled  by  the  delivery  of 
wares  that  are  broken,  unsound,  antiquated 
and  unsalaable.  Wares  are  intended  that 
are  entire,  and  of  a  kind  and  fashion 
in  ordinary  use.  Dennett  v.  Short,  7 
Greenl.  150.  So,  if  the  law  requires  cer- 
tain acts  to  be  done  before  the  property 
can  be  legally  transferred,  those  acts  must 


be  performed  before  the  tender.  As,  where 
the  law  required  leather  to  be  stamped  in 
a  particular  manner;  Elkins  v.  Parkhurst, 
17  Vt.  105  ;  or  merchandise  to  be  packed 
in  a  certain  manner;  Clark  v.  Pinney,  7 
Cowen,  681.  See,  also,  Goss  v.  Turner, 
21  Vt  437.  If  a  note  is  pay  able  in  leather 
and  with  no  designation  of  quality,  the 
creditor  has  a  right  to  require  merchant- 
able leather.  Elkins  v.  Parkhurst,  17  Vt. 
105. 

(o)  Ante,  1207,  1208;  Heywood  u.  Hey- 
wood,  42  Maine,  229. 

(p)  Per  Shaw  C.  J.  in  Hill  v.  Rewee,  11 
Met.  268,  275,  276.  If  money  is  paid  on 
an  executory  contract  to  deliver  goods  in 
future,  and  the  party  contracting  to  deliver 
fails  to  perform,  the  other  party  may  treat 
the  contract  as  rescinded  and  recover  back 
the  money  paid,  on  the  ground  that  the 
consideration  has  failed,  or  he  may  affirm 
the  contract,  and  recover  damages  for  the 
non-performance.  Dutch  v.  Warren,  1 
Strange,  406,  and  more  accurately  stated 
by  Lord  Mansfield  in  2  Burr.  1010;  per 
Shaw  C.  J.  in  Hill  v.  Rewee,  11  Met.  268, 
271,  272. 
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10.   The  Statute  of  Limitations. 


1 .  In  general. 

2.  From  what  period  the  limitation  is  to 

be  dated. 

3.  Of  the  revival  of  the  demand  by  an 

acknowledgment. 

1.  In  general. 

2.  What  is  a  sufficient  acknowl- 

edgment. 


3.  By  whom  it  may  be  made. 

4.  To  whom  it  may  be  made. 

5.  Stating  an  account,  and  prom- 

ise to  pay  the  balance. 

6.  Effect  of  part  payment. 

4.  Of  renewing  a  writ  to  save  the  stat- 

ute. 

5.  Of  the  pleadings. 


1.  In  General. 

With  US,  the  limitation  of  actions  is  regulated  entirely  by  statute, 

the  mere  lapse  of  time  not  being,  at  common  law,  plead- 
No  limitation     ,,     .     ,     ^   ,         ^     ^         .,^  ^  , 
at  common      able   m  bar  thereor.     Uut  still,  even  at  common  law, 

great  delay  in  instituting  proceedings  might,  unless  ex- 
plained, furnish  the  jury  with  grounds  for  presuming  that  the  claim 
had  been  satisfied.  (^^) 

And  the  reasons  on  which  limitations  of  actions,  in  general,  are 
founded,  are  thus  stated  by  Pothier.  (h) 

"  The  prescription  is  founded,  first,  upon  a  presumption   of  a 
payment,  or  release,  arising  from  length  of  time  ;  as  it 

Principles  on    ^    -^  ,  . 

which  limita-   is  not  common  for  a  creditor  to  wait  so  long,  without 

tion  founded.  n       ■  .      p      i     .   •      i  i 

enforcmg  payment  ot  what  is  due  ;  and  —  as  presump- 
tions are  founded  upon  the  ordinary  course  of  things,  ex  eo  quod 
plerumque  fit  —  the  laws  have  formed  the  presumption  that  the 
debt  was  acquitted  or  released.  Besides,  a  debtor  ought  not  to  be 
obliged  to  take  care  forever  of  the  acquittances  which  prove  a  de- 
mand to  be  satisfied  ;  and  it  is  proper  to  limit  a  time,  beyond  which 
he  shall  not  be  under  the  necessity  of  producing  them.     Secondly, 

of  defendants,  and  to  prevent  pci-sons  from 
being  harassed,  at  a  distant  period  of  time 
after  the  committing  of  the  injury  com- 
plained of."  Per  Abbott  C.  J.  Battley  v. 
Faulkner,  3  B.  &  Aid.  292.  "  One  of  the 
objects  of  the  statute  of  limitations  was, 
that  the  action  should  be  brought  to  trial 
at  a  period  of  time  when  the  defendant 
could  be  prepared  with  his  witnesses  to 
meet  the  charge,  which  would  not  be  the 
case  if  the  action  might  be  postponed  to  an 
indefinite  period."  Per  Bayley  J.  lb.  293  ; 
and  see  per  Cur.  Rhodes  v.  Smcthurst,  6 
M.  &  W.  351,  356. 


(ji)  [Ante,\V)5,\l0i.  The  parties  may 
by  their  contract,  limit  the  time  within 
which  an  action  shall  be  commenced  in 
reference  to  it.  North  Western  Ins.  Co. 
!/.  Phoenix  Oil  &  Candle  Co.  31  Penn.  St. 
448 ;  Amesbury  v.  Bowditch  Mut.  Fire  Ins. 
Co.  6  Gray,  596 ;  Cray  v.  Hart.  Fire  Ins. 
Co.  1  Blatchf.  C.  C.  280  ;  Wilson  v.  iEtna 
Ins.  Co.  27  Vt.  99  ;  Ketchum  v.  Protection 
.Ins.  Co.  1  Allen  (NewBruns.),  136,  187. 
But  sec  French  u.  Lafayette  Ins.  Co.  5 
McLean,  461.] 

(h)  On  Contracts,  pt.  3,  c.  8,  art.  2,  by 
Evans,  vol.  i.  451 .  "  The  statute  of  limit- 
ations was  intended  for  the  relief  and  quiet 
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it  is  also  established  as  a  punishment  for  the  negligence  of  the 
creditor.  The  law  having  allowed  him  a  time  to  institute  his  ac- 
tion, the  claim  ought  not  to  be  received  when  he  has  suffered  that 
time  to  elapse." 

1.  The  statute  21  Jac.  1,  c.  16,  s.  3,  (i)  enacts,  "  that  all  actions 
of  account,  and  upon  the  case,  (A)  (other  than  such  21  jac.  i 
accounts  as  concern  the  trade  of  merchandise  between  ^^■ 
merchant  and  merchant,  their  factors  or  servants,)  and  all  actions 
of  debt  grounded  upon  any  lending  or  contract,  without  specialty, 
and  all  actions  of  debt  for  arrearages  of  rent,  shall  be  commenced 
and  sued  within  six  years  next  after  the  cause  of  such  action  or  suit, 
and  not  after." 

But  this  statute  does  not  discharge  or  extinguish  the  debt,  it 
only  bars  the  remedy,  (B')  and  accordingly,  it  is  held, 
that  a  lien  in  respect  of  the  debt  is.  not  destroyed,  though 
the  remedy  by  writ,  to  recover  the  debt  itself,  may  be  gone.  (V) 
Upon  the  same  ground  it  is  that,  as  we  shall  see  presently,  the 
demand  may  be  revived  by  the  debtor's  subsequent  promise  or 
acknowledgment,  without  any  new  consideration.  And  it  has  been 
held,  in  equity,  that  the  statute  does  not  run  against  a  creditor  of 


(i)  "  The  statute  of  limitations,  on  which 
the  security  of  all  men  depends,  is  to  be 
favored."  Per  Cur.  Green  v.  Eivett,  2 
Salk.  422.  "  The  statute  ought  to  receive 
a  liberal  construction."  Per  Dallas  J. 
Kelling  v.  Shaw,  1  Moore,  345.  [In  Spring 
V.  Gray,  5  Mason,  523,  Mr.  Justice  Story 
said  :  "  I  consider  the  statute  of  limitations 
a  highly  beneficial  statute,  and  entitled,  as 
such,  to  receive,  if  not  a  liberal,  at  least  a 
reasonable  construction,  in  furtherance  of 
its  manifest  objects.  It  is  a  statute  of  re- 
pose. The  defence  which  puts  it  forth,  is 
an  honorable  defence.  There  is  wisdom 
and  policy  in  it,  as  it  quickens  the  dili- 
gence of  creditors,  &c.  Yet  I  well  remem- 
ber the  time,  when  courts  of  law  exercised 
what  I  cannot  but  deem  a  most  unseemly 
anxiety  to  suppress  the  defence,"  &c.  See 
Bell  0.  Morrison,  1  Peters  (S.  C),  360; 
per  Parsons  C.  J.  in  Perkins  v.  Burbank, 
2  Mass.  81 ;  Gautier  v.  Franklin,  1  Texas, 
782 ;  Dickinson  v.  McCarny,  5  Geo.  486.] 
The  act  3  &  4  Will.  4,  c.  27,  limits  actions 


and  suits  relating  to  real  properly.  The 
3  &  4  Will.  4,  c.  71,  shortens  the  time  of 
prescription  in  certain  cases.  The  2  &  3 
Will.  4,  c.  100,  shortens  the  time  required 
in  claims  of  modus  decimandi,  or  exemption 
from  or  discharge  of  tithes. 

(Jc)  This  was  held  to  include  assumpsit. 
See  Battley  v.  Faulkner,  3  B.  &  Aid.  294. 

(i^^  [So  that  a  demand  is  affected  only 
by  the  statute  of  limitations  which  is  in 
force  when  the  remedy  is  sought ;  Winston 
V.  McCormick,  1  Smith,  8 ;  Patterson  o. 
Gaines,  6  How.  (U.  S.)  550  ;  even  if  that 
statute  has  eSitended  a  former  period  of 
limitation,  which  was  running  on  a  de- 
mand, but  had  not  fully  expired  when  the 
subsequent  statute  was  passed.  lb.  But  if 
a  demand  is  barred  under  one  statute,  no 
subsequent  statute  can  revive  the  remedy 
upon  it.  M'Kinney  v.  Springer,  8  Blackf. 
506 ;  Hawkins  o.  Campbell,  1  English, 
512.] 

{I)  See  Spears  v.  Hartley,  3  Esp.  81  ; 
Higgins  V.  Scott,  2  B.  &  Ad.  413,  414. 
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a  bankrupt  after  a  fiat  has  been  issued  ;  altliough  the  six  years 
elapsed  after  tlie  issuing  of  such  fiat,  and  before  the  creditor  applied 
to  prove,  (m)  But  if,  at  the  time  the  fiat  issued,  the  statute  has 
attached  upon  the  demand,  the  creditor  cannot  be  a  petitioning 
creditor,  (n)  or  prove  against  the  estate  in  respect  of  such 
demand,  (o) 

The  statute  of  James  applies  to  all  actions  upon  written  or  ver- 
bal  contracts,  for    the   recovery  of  debts  or   damages. 

To  what  ,  1    .         ,  1       •  PI  . 

actions  it         whether    the  claim    be  made   m  a  court  oi   Jaw  or   m 

apples.  equity,  (p)     So   it   applies   to  actions    on    bills  of  ex- 

change ;  (g')  or  by  an  attorney  for  his  fees,  (r)  So  it  applies  to  an 
action  of  debt  for  a  penalty,  due  under  a  by-law  made  by  virtue  of 
a  charter,  (s)  So,  if  money  which  has  been  deposited  in  the 
ordinary  way  Avith  a  banker,  be  allowed  to  remain  in  his  hands  for 
six  years,  without  any  payment  by  him  of  the  principal,  or  any 
allowance  of  interest  in  respect  thereof,  the  statute  of  limitations 
will  bar  its  recovery.  (<)  And  if  an  action  be  brought  in  one  of 
our  courts,  for  a  debt  which  was  incurred  and  accrued  due  in  a 
foreign  country,  or  in  Scotland ;  the  English  statute  of  limitations 
may  be  pleaded  in  bar  of  such  action,  although,  by  the  law  of  the 
country  in  which  the  debt  was  incurred,  the  period  of  limitation 
may  not  have  expired,  (m) 

[m]  £j;/)orte  Ross,  2  G.  &  J.  46.  the  Massachusetts  statute  of  limitations 

(n)  Emery  v.  Muclilow,  C.   P.   H.   T.  could  not  be  pleaded  in  bar  to  an  action 

1834,  MS.;  1  Deac.  Bkpt.  Law,  98;  Eden,  upon  the  debt,  brought  within  six  years 

2d  ed.  45,  46;    and  see  24  &  25  Vict.  u.  after  the  parties   came   into  the  State  of 

134,  s.  97.  Ma.isachusetts.    Bulger  y.  Eoche,  11  Pick. 

(o)  7i,'x  ;jarte  Dewdney,  15  Ves.  498;  E'a;  36;    Way    v.    Sperry,    6    Cushing,   238; 

parle  Koffy,  2  Rose,  245  ;    S.  C.  19  Ves.  Graves  v.   Weeks,   19   Vt.   178.      See  Lo 

468.  Roy  v.    Crowningshield,   2    Mason,   151. 

(p)  Bae.Abr.  Limitation  of  Actions,  D.  The  law  of  Texas  is  otherwise.     Hays  v. 

2,  4  ;  E.  Chit.  Eq.  Index,  tit.  Limitations,  Cage,  2  Texas,  501.     In  Bulger  v.  Roche, 

Statute  of.  supra,  it  appeared  that  the  cause  of  action 

(?)  Renew  v.  Axton,  Carth.  3.  accrued  in  February,  1821,  more  than  six 

(r)  Oliver  v.  Thomas,  3  Lev.  367.  years   before   the   commencement  of  the 

(s)  Tobacco-pipe  Makers  v.  Loder,  16  .action;    the  plaintiff  .and  defendant  were 

Q.  B.  765  ;  20  L.  J.  Q.  B.  414.  both  domiciled  at  Halifax,  in  Nova  Scotia, 

(;)  Pott  V.  Clegg,  16  M.  &  W.  321.  and  were  subjects  of  the   king  of   Great 

(m)  ^n(e,  133,  [and  eascsin  note  (o).   So,  Britain,  and  continued  to  reside  in  Nova 

on   the  other  hand,  where  a  debt  was  con-  Scotia  until  March,  1827,  and   by  the  law 

traded  in  a  foreign  country,  between  sub-  of  that  country  an  action  of  assumpsit  is 

jects  thereof,  who  remained  there  until  the  barred  in  six  years  ;  the  plaintiff  came  into 

debt  became  barred  by  the  law  of  limita-  Massachusetts,  for  the  first   time,  in  1829, 

tions  of  such  country  ;   it  was  held,  that  and  the  action  was  commenced  within  six 
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2.  The  statute  of  James,  it  will  be  observed,  excepts   Exception  as 
from  the  operation  thereof,   "  such  accounts  as  concern    aecounfs, 

abolisliea  by 
1!J  &  20  Vict. 


the  trade  of  merchandise  between  merchant  and  mer- 


chant, their  factors  or  servants."  (m^) 


c.  97,  s.  9. 


years  from  that  time.  Shaw  C.  J.  said ; 
"  That  the  law  of  limitation  of  a  foreign 
country  cannot,  of  itself,  be  pleaded  as  a 
bar  to  an  action  in  this  commonwealth, 
seems  conceded ;  and  is,  indeed,  too  well 
settled  by  authoiity  to  be  drawn  in  ques- 
tion. Byrne  v.  Crowingshield,  17  Mass. 
55.     The  authorities  both  from  the  civil 


and  the  common  law  concur  in  fixing  the 
rule,  that  the  nature,  validity,  and  con- 
struction of  contracts  is  to  be  determined 
by  the  law  of  the  place  where  the  contract 
is  made  ;  and  that  all  remedies  for  en- 
forcing such  contracts  are  regulated  by  the 
law  of  the  place  where  such  remedies  are 
pursued.     Whether  u  law  of  prescription, 


(«')  [This  exception  was  held  to  extend 
to  all  cases  of  mutual  or  reciprocal  ac- 
counts current  or  open  between  merchants, 
but  not  to  accounts  stated  between  them. 
Bui.  N.  P.  149  ;  2  Saund.  124, 127  a,  note. 
Whether  the  accounts  must  be  in  writing, 
see  Mills  u.  Fowkes,  5  Bing.  N.  C.  455 ; 
Penniman  v.  Rotch,  3  Met.  216.  When 
an  account  had  been  stated,  or  balanced, 
the  action  must  have  been  brought  within 
six  years ;  Tolland  v.  Sprague,  12  Peters 
(U.  S.),  300  ;  Breckenridge  o:  Baltzell,  1 
Smith,  217  ;  Bevan  v.  Cullen,  7  Barr,  281 ; 
Fox  V.  Fisk,  6  How.  (Miss.)  328;  Ex 
parte  Storer,  Davies,  294 ;  but  if,  after  it 
has  been  adjusted,  a  following  account  is 
added,  in  such  case  the  plaintiff  shall  not 
be  barred  by  the  statute,  because  it  is  still 
a  running  account.  2  Saund.  124,  127  a, 
note;  Farrington  u.  Lee,  2  Modern,  311, 
312 ;  S.  C.  1  lb.  268.  An  account  closed 
is  not  necessarily  a  settled  account.  Bass 
D.  Bass,  8  l^ick.  187.  In  Massachusetts, 
and  in  some  other  states,  there  is  also  an 
exception  to  the  statute  of  limitations,  in 
favor  of  witnessed  promissory  notes.  But 
to  render  this  excejjtion  available,  the 
action  must  bo  brought  by  the  original 
payee,  or  by  his  executor  or  administra- 
tor. Genl.  Sts.  c.  155,  §  4.  The  holder  of 
such  a  note,  payable  to  "  person  therein 
named  or  bearer,  may  maintain  an  action 
thereon,  for  his  own  use,  in  the  name  of 
the  administrator  of  the  payee,  after  the 
expiration  of  six  years  from  the  time 
when   the  cause  of  action  accrued,   pro- 


vided the  action  is  brought  with  the  con- 
sent of  such  administrator.  Sigourney  v. 
Severy,  4  Cush.  176.  So,  an  indorsee  may 
maintain  an  action  in  the  name  of  the 
payee,  and  recover,  under  the  same  cir- 
cumstances, if  the  payee  consents  or  does 
not  object  thereto.  Hodges  o.  Holland, 
19  Pick.  43.  So,  where  a  witnessed  note 
is  sold  and  delivered  without  indorsement 
by  the  payee,  the  purchaser  may  sustain 
an  action,  after  si.x  years,  in  the  payee's 
name,  and  the  assent  of  the  payee  to  the 
use  of  his  name  for  that  purpose  is  not 
necessary.  Rockwood  i .  Brown,  1  Gray, 
261.  So,  where  the  payees  of  such  a  note 
became  bankrupts,  after  six  years  from  the 
time  when  it  became  payable,  and  one  of 
them  aftenvards  purchased  the  note  of  the 
assignee,  and  took  it  by  delivery,  without 
indorsement;  it  was  held,  that  the  pur- 
chaser might  maintain  an  action  in  his 
own  and  the  name  of  the  other  payee,  for 
his  own  benefit.  Drury  t'.  Vannevar,  5 
Cush.  442.  See  Rockwood  v.  Brown,  1 
Gray,  261.  But  in  Maine,  this  privilege 
of  a  witnessed  note  is  not  conKned  to  an 
action  by  the  payee,  but  extends  also  to  an 
action  by  an  indorsee.  Stanley  v,  Kemp- 
ton,  30  Maine,  118.  But  it  is  held  to  apply 
only  to  notes  payal)le  in  money.  Dennett 
V.  Goodwin,  32  Maine,  44.  It  seems  to  be 
otherwise  in  Vermont.  Bragg  v.  Fletcher, 
20Vt.351.  It  is  not  necessary  tijatthenote 
slionld  be  negotiable  to  give  it  the  benefit 
of  the  exception.  Sibley  u.  Phelps,  6 
Cush.  172.] 
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But  by  the  19  &  20  Vict.  c.  97,  s.  9,  it  is  enacted,  that  "  all  ac- 
tions of  account  or  for  not  accounting,  and  suits  for  such  accounts  as 


or  statute  of  limitation,  wliich  takes  away 
every  legal  mode  of  recovering  a  debt, 
shall  be  considered  as  affecting  the  con- 
tract, like  payment,  release,  or  judgment, 
which  in  effect  extinguishes  the  contract, 
or  whether  they  are  to  be  considered  as 
affecting  the  remedy  only  by  determining 
the  time  within  which  a  particular  mode  of 
enforcing  it,  shall  be  pursued,  were  it  an 
open  question,  might  be  one  of  some  diffi- 
culty. It  was  ably  discussed  upon  general 
principles  in  a  late  case  (Le  Eoy  v.  Crown- 
ingshield,  2  Mason,  151),  before  the  circuit 
court,  in  which,  however,  it  was  fully  con- 
ceded by  the  learned  judge,  upon  a  full 
consideration  and  review  of  all  the  au- 
thorities, that  it  is  now  to  be  considered  a 
settled  question.  A  doubt  was  intimated 
in  that  case,  whether,  if  the  parties  had 
remained  subjects  of  the  foreign  country 
until  the  term  of  limitation  had  expired, 
so  that  the  plaintiffs  remedy  would  have 
been  extinguished  there,  such  a  state  of 
facts  would  not  have  presented  a  stronger 
case,  and  one  of  more  serious  difficulty. 
Such  was  the  casein  the  present  instance  ; 
but  we  think  it  sufficient  to  advert  to  a 
well  settled  rule,  in  the  construction  of  the 
statute  of  limitations,  to  show  that  this 
ciicumstance  can  make  no  difference.  The 
rule  is  this :  that  where  the  statute  has 
began  to  run,  it  will  continue  to  run,  not- 
withstanding the  intervention  of  any  im- 
pediment, which,  if  it  had  existed  when 
the  cause  of  action  accrued,  would  have 
prevented  the  operation  of  the  statute. 
For  instance,  if  this  action  accrued  in 
Nova  Scotia  in  1821,  and  the  plaintiff  or 
defendant  had  left  that  country  in  1825, 
within  six  years,  in  1828,  after  the  lapse  of 
six  years,  the  action  would  be  as  effectually 
barred  and  the  remedy  extinguished  there, 
as  if  both  had  continued  to  reside  in  Hali- 
fax down  to  the  same  period.  So,  that 
when  the  parties  met  here  in  1829,  so  far 
as  the  laws  of  that  country,  by  taking 
away  all  legal  remedy,  could  affect  it,  the 
debt  was  extinguished,  and  that  equally 


whether  they  had  both  remained  under  the 
jurisdiction  of  those  laws,  till  the  time  of 
limitation  had  elapsed,  or  whether  either 
or  both  had  previously  left  it.  The  au- 
thorities referred  to  must,  therefore,  beheld 
applicable  to  a  case  where  both  parties 
were  subject  to  the  jurisdiction  of  a  foreign 
state,  when  the  bar  arising  from  its  statute 
of  limitations  attached.  The  same  con- 
clusion results  from  the  reason  upon  which 
these  cases  proceed,  which  is,  that  statutes 
of  limitation  affect  only  the  time,  within 
which  a  legal  remedy  must  be  pursued,  and 
do  not  affect  the  nature,  validity,  or  con- 
struction of  the  contract.  This  reason, 
whether  well  founded  or  not,  applies 
equally  to  cases,  where  the  term  of  limita- 
tion has  elapsed,  when  the  parties  leave  the 
foreign  state,  as  to  those,  where  it  has  only 
began  to  run  before  they  have  left  the 
state,  and  elapses  afterwards.  But  though 
it  is  not  much  insisted  that  the  foreign 
statute  can  itself  be  pleaded  as  a  substan- 
tive bar,  still  it  is  contended,  that  it  avoids 
the  exception  within  which  the  plaintiff 
has  attempted  to  bring  himself  by  his 
replication.  The  statute  itself  provides, 
that  it  shall  not  be  understood  to  bar  any 
person,  beyond  sea,  without  any  of  the 
United  States,  from  bringing  such  action 
within  the  term  limited,  reckoning  from 
the  time  that  such  impediment  shall  be 
removed.  This  proviso,  in  terms,  excludes 
the  operation  of  the  statute  in  all  cases, 
where  the  plaintiff  is  out  of  the  common- 
wealth at  the  time  the  cause  of  action 
accrues,  without  distinguishing  whether 
the  plaintiff  be  a  citizen,  or  one  who  has 
formerly  resided  in  the  state,  and  who  is 
casually  absent,  or  a  foreigner  who  has 
never  been  within  it.  And  so  it  has  been 
decided.  "Wilson  ;■.  Appleton,  17  Mass. 
180.  This  proviso  also  excludes  the  opera- 
tion of  the  statute,  when  the  defendant  is 
out  of  the  state,  and  until  six  years  after 
he  shall  return.  The  construction  of  this 
clause  also  has  been,  notwithstanding  the 
use  of  the  word  '  return,'  that  it  applies  as 
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concern  the  trade  of  merchandise  between  merchant  and  merchant, 
their  factors  or  servants,  shall  be  commenced  and  sued  within  six 
years  after  the  cause  of  such  actions  or  suits  ;  or,  where  such  cause 
has  already  arisen,  then  within  six  years  after  the  passing  of"  that 
act.  And  —  inasmuch  as  the  above  exception  was  held  to  apply 
only  to  cases  where  an  action  of  account,  or  perhaps  an  action  for  not 
accounting,  would  lie  ;  and  not  to  cases  in  which  it  would  be  proper 
to  sue  on  the  common  counts  (v)  —  the  effect  of  the  late  statute  is, 
to  do  away  with  the  exception  as  to  merchants'  accounts  altogether. 


3.  Again  :  before  the  passing  of  Lord  Tenterden's  act  it  was 
held,  that  wherever  there  were  mutual  or  cross  accounts  case  of  cross 
or  dealings,  though  not  between  merchants  or  relating  '"='=™°t^- 
to  merchandise,  for  any  one  item  of  which  credit  had  been  given 
within  six  j-ears,  this  was  evidence  of  an  acknowledgment  of  there 
being  an  open  account  between  the  parties,  and  of  a  promise  to  pay 
the  balance,  so  as  to  take  the  case  out  of  the  statute  of  limita- 
tions, (a;)     After  the  passing  of  Lord  Tenterden's  act,  however,  it 


well  to  foreigners  coming  into  the  state 
originally,  as  to  citizens  who  have  heeu 
iibsent.  Dwight  o.  Clark,  7  Mass.  515." 
"  Our  law,  conforming  to  the  comity  of  all 
civilized  states,  gives  effect  to  foreign  con- 
tracts and  obligations,  which  follow  the 
persons  respectively  when  the  contracts 
are  not  immoral  or  injurious.  The  plain- 
tiff, having  a  right  to  sue  in  our  courts, 
must  conform  to  our  law,  as  to  the  time 
of  bringing  his  action,  and  all  other  par- 
ticulars affecting  his  remedy.  That  remedy 
is  not  barred  or  taken  away  by  our  statute 
of  limitation,  until  six  years  have  elapsed 
after  both  the  plaintiff  and  the  defendant 
have  been  within  the  jurisdiction  of  the 
commonwealth."] 

(v)  Inglis  V.  Haigh,  8  M.  &  W.  769; 
Cottam  V.  Partridge,  4  M.  &  G.  271. 

(x)  Catling!;.  Skoulding,  6  T.  R.  189; 
2  Wms.  Saund.  127  b,  note.  [See  an  able 
discussion  of  this  subject  by  Parker  J.  in 
Blair  v.  Drew,  6  N.  H.  235 ;  and  see,  also, 
Codman  v.  Rogers,  10  Pick.  118;  Spring 
V.  Gray,  5  Mason,  525  ;  S.  C.  6  Peters 
(S.  C),  151 ;  Murray  i'.  Coster,  20John. 
58.3,  592,  599  ;  Collyer  Partn.  §  376,  and 


note;  Union  Bank  v.  Knapp,  3  Pick.  113; 
Bass  v.  Bass,  6  Pick.  362  ;  S.  C.  8  Pick. 
187  ;  Mandeville  v.  Wilson,  5  Cranch,  15  ; 
M'Lellan  v.  Crofton,  6  Greenl.  308  ;  Davis 
V.  Smith,  4  Greenl.  339 ;  Stiles  v.  Donald- 
son, 2  Dall.  264.  But  see  Coster  .;.  Mur- 
ray, 5  .John.  Ch.  522  ;  Murray  v.  Coster, 
20  John.  582  ;  Ramchander  v.  Hammond, 
2  John.  200 ;  Ogden  v.  Astor,  4  Sandford, 
(S.  C.)  311  ;  James  v.  Richmond,  5  I-Iam. 
338;  Rhyn  K.Vincent,  1  McCord,  150; 
Spring  V.  Gray,  5  Mason,  528  ;  Blair  u. 
Drew,  6  N.  H.  235.  In  this  last  case,  it 
was  held,  that  one  item  of  an  account, 
though  not  barred  by  the  statute,  does  not 
draw  after  it  other  items  which  arc  barred. 
The  law  on  this  head  is  settled  in  Massa- 
chusetts by  statute ;  which  enacts,  that 
"In  actions  of  contract  brought  to  re- 
cover the  balance  duo  upon  a  mutual  and 
open  account  current,  the  cause  of  action 
shall  be  deemed  to  have  accrued  at  the 
time  of  the  last  item  proved  in  the  ac- 
count." Genl.  Sts.  c.  155,  §5.  Such  is  also 
the  law  in  Maine ;  but  if  a  party  sleeps  on  a 
demand  without  entering  it  on  his  account, 
until  the  period  of  limitation  is  elapsed. 
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was  settled,  that  the  mere  fact  of  there  being  open  accounts  between 
two  parties,  was  not  enough  to  take  the  case  out  of  the  operation 
of  the  statute.  («/)  And  now,  by  the  19  &  20  Vict.  c.  97,  s.  9,  it  is 
further  enacted,  that  "no  claim  in  respect  of  a  matter  which  arose 
more  than  six  years  before  the  commencement  of  the  action  or  suit, 
shall  be  enforceable  by  action  or  suit,  by  reason  only  of  some  other 
matter  of  claim  comprised  in  the  same  account,  having  arisen  within 
six  years  next  before  the  commencement  of  such  action  or  suit." 

So,  where  all  the  items  of  an  account  are  on  one  side,  as  in  an 
Effect  of  account  between  a  tradesman  and  his  customer,  or  in 

bei'D^"- wuirin  a"  accouut  contain'ng  several  items  for  money  lent ;  it 
six  fears.  -^yas  held,  even  before  the  19  &  20  Vict.  c.  97,  that  the 
fact  of  there  being  some  items  within  six  years  would  not,  of  itself, 
defeat  the  statute  as  to  those  that  were  of  longer  standing.  (2) 


he  cannot  extract  it  from  the  statute  by 
entering  it  afterwards  on  his  aecoimt.  Ex 
parte  Storer,  Pavies,  294,  See,  on  tlie  sub- 
ject of  mutual  accounts,  Franlilin  u.  Camp, 
1  Coxe,  196;  Smith  k.  Ruccastle,  2  Halst. 
357;  Bennett  D.  Davis,  1  N.  H.  19;  Stiles 
V.  Donaldson,  2  Yeatcs,  105  ;  Coleman  v. 
Hutehinson,  3  Bibb,  209  ;  Chamberlain  v. 
Cuyler,  9  Wend.  126;  M'Lellan  i'.  Crof- 
ton,  6  Greenl.  308;  McNaughton  v.  Nor- 
ris,  1  liayw.  216  ;  Bond  v.  Jay,  7  Cranch, 
350  ;  Tucker  r.  Ives,  6  Cowen,  193  ;  Davis 
V.  Smith,  i  Greenl.  337  ;  Collyer  Tartn.  § 
376,  and  nou-.] 

(y)  Williams  v.  Griffiths,  2  Cr.,  M.  &  R. 
45  ;  Mill.i  V.  Powkes,  7  Scott,  444  ;  Cottam 
V.  Partri.l^e,  4  M.  &  G.  271  ;  4  Seott  N.  K. 
819 ;  Clark  u.  Alexander,  8  Seott  N.  H.  147. 

[z)  llobarts  v.  Kobarts,  1  M.  &  P.  487; 
Cotes  V.  Harris,  Bui.  N.  P.  149  ;  2  Wras. 
Saund.  127  a,  c,  notes  ;  Rothery  «.  Mun- 
nings,  1  B.  &  Ad.  15  ;  and  see  I'liillips  v. 
Broadlcy,  9  Q.  B.  744 ;  [Palmer  u.  New 
York,  2  Sandf  (S.  C.)  318  ;  Buntin  y.La- 
gow,  1  Blackf.  373 ;  Kimball  v.  Brown,  7 
Wend.  322;  Ingram  v.  Sherard,  17  Serg. 
&  R.  347  ;  Chipman  v.  Bates,  5  Vt.  143  ; 
Hutchinson  u.  Pratt,  2  lb.  146.  A  shop- 
keeper's account,  containiri;  charges  of  ar- 
ticles sold  lo  the  del'cudants,  some  of  them 
within  six  years  before  action  brought, 
and  also  containing  credits  given  more 


than  six  years  before  action  brought,  is  not 
an  account  current  or  a.  mutual  account, 
so  as  that  the  charges  within  si.n;  years 
should  draw  the  previous  charges  out  of 
the  operation  of  the  statute  of  limitations. 
Gold  V.  Whiteomb,  14  Pick.  188.  The  law 
as  laid  down  in  ihe  above  ease  has  been  va- 
ried by  statute.  Pcnnim.an  v.  Rotch,  3  Met. 
216,223.  If  there  be  an  item  in  the  defend- 
ant's account  within  six  years,  this  will 
take  the  account  of  the  plaintiff  out  of  the 
statute,  though  the  latter  contain  no  item 
within  that  period.  Davis  v.  Smith,  4 
Greenl.  337 ;  Penniman  u.  Roteh,  3  Met. 
216.  The  plaintiff  cannot  prove  by  his 
book  and  supplctory  oath,  an  item  on  the 
credit  side  of  his  account,  for  the  purpose 
of  p'reventing  the  operation  of  the  statute 
of  limitations  on  his  charges  against  the 
defendant.  Penniman  v.  Rotch,  iihi  supra. 
Where  all  the  items  of  the  account  be- 
tween the  plaintiff  and  the  defendant,  as 
merchants,  bore  dates  more  than  twenty 
years  antecedent  to  the  commencement  of 
the  action,  it  was  held  that  a  small  item  of 
the  debit  of  the  defendant,  dated  within 
twenty  years,  but  at  a  time  when  the  de- 
fendant had  ceased  to  be  a  merchant,  such 
items  not  being  of  a  mercantile  character, 
would  not  revive  the  whole  account  against 
the  defendant.  Hancock  v.  Cook,  18  Pick. 
30.] 
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But  if,  in  such  a  case,  there  be  evidence  that  all  the  items  ac- 
crued under  one  contract,  the  statute  will  not  attach,  (a) 

4.  By  the  4th  section  of  the  statute  of  James  it  is  enacted,  that 
if  in  any  of  the  said  actions  or  suits,  judgment  be  given  when  action 
for  tlie  plaintiff,  and  the  same  be  reversed  by  error,  or  JJiought after 
a  verdict  pass  for  the  plaintiff,  and  upon  matter  alleged  judgment 

_    ,  *  ^  '       _         '  ^  ^        "         reversed  in 

in  arrest  of  judgment  the  judgment  be  given  against  the  error,  &c. 
plaintiff,  that  he  take  nothing  by  his  plaint,  writ,  or  bill ;  or  if  any 
of  the  said  actions  shall  be  brought  by  original,  and  the  defendant 
therein  be  outlawed,  and  shall  after  reverse  the  outlawry  ;  in  all 
such  cases  the  party  plaintiff,  his  heirs,  executors,  or  administrators, 
as  the  case  shall  require,  may  commence  a  new  action  or  suit, 
from  time  to  time,  within  a  year  after  such  judgment  reversed,  or 
such  judgment  given  against  the  plaintiff,  or  outlawry  reversed,  and 
not  after. 


5.  And  by  sect.  7  it  is  enacted,  "  that  if  any  person  or  persons 

Case  of  plai 
tiffs  under 
disability. 


that  is  or  shall  be  entitled  to  any  such  actions  of  accounts,    „       .  ,  . 

•'  Case  of  plain- 

or  actions  of  debts,  shall  be,  at  the  time  of  any  such   tiffs"""*"' 


cause  of  action  given  or  accrued,  fallen  or  to  come, 
within  the  age  of  twenty-one  years,  feme  covert,  non  compos  mentis, 
imprisoned,  or  beyond  the  seas,  (a^)  such  person  or  persons  shall  be 
at  liberty  to  bring  the  same  actions,  so  as  they  take  the  same 
within  such  times  as  are  before  limited,  after  their  coming  to  or 
being  of  full  age,  discovert,  of  sane  memory,  at  large,  and  returned 

(a)  Phillips  t).  Broadley,  9   Q.   B.  744,  tion  of  these  terms  in  the  statutes  of  other 

753.  states,  see  Stark.  Ev.  (5th  Am.  ed,)  485, 

(a')   [It  is  held  in  Ohio,  that  the  terms  note  3,  tit.  Limitations ;   Varney  t;.  Grows, 

"beyond seas"  in  the  statute  of  1804,  are  37  Maine,  306  ;  Galusha  v.  Cobleigh,  13 

equivalent    to   "  without  the  limits   of  the  N.  H.  79 ;  Wakefield  v.  Smart,  3  English, 

state."    Richardson  v.  Richardson,  6  Ham.  488  ;  Pancoast  v.  Addison,  1  Harr.  &  J. 

125.     So  in  Indiana.     Stephenson  v.  Doe,  350.   In  Massachusetts  it  has  been  decided 

8  Blackf.  508.     This  expression  in  Mis-  that  a  citizen  of  another  state,  who  has 

souri    means   without    the   limits   of  the  never  been  in  that  commonwealth,  is  not 

United  States.     Marvin  t/.  Bates,  13  Mis.  a  person    "beyond  seas,  without  any  of  the 

217.     The  same  was  held  in  Darling  v.  United  States,"  and  therefore  is  not  within 

Meacham,   2  Greene  (Iowa),  602.      So  in  the  saving  clause  in  the  statute  of  limita- 

Pennsylvania.   Thurston  v.  Fisher,  9  Serg.  tions.     Stat.  1786,  c.  52,  §  4.     See   Genl. 

&  R.  288.     So  in  North  Carolina.     Whit-  Sts.  c.  155,  §  6  ;  Whitney  D,Goddard,  20 

lock  V.  Walton,  2  Murphey,  23 ;  Earl  v.  Pick.  304.] 
Dickson,  1  Dev.  16.    As  to  the  construc- 
VOL.  II.                       28 
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from  beyond  the  seas,  as  other  persons  having  no  such  impediment 
should  have  done."  (6) 

And  it  has  been  held,  that  an  action  for  unliquidated  damages 
is  within  the  saving  clause  in  this  section,  (c)     So,  if  a 

WtlRt  CflSCS 

within  the       party  who  is  under  disability  when  the  cause  of  action 

exception.  "  i.*  ri.        »t-        •  i, 

accrues,  commences  an  action  atter  the  six  years  nave 

elapsed,  but  during  the  continuance  of  the  disability,  the  operation 
of  the  statute  is  barred  by  this  section,  (c)  So,  where  a  married 
woman,  being  an  administratrix,  lent  part  of  the  assets  to  her  hus- 
band, and  took  a  promissory  note  from  him  and  a  surety  for  the 
amount ;  it  was  held,  that  she  had  six  years  after  her  husband's 
death  within  which  she  might  sue  the  surety.  (iZ)  And  so,  if  a 
plaintiff  be  under  disability  at  the  time  of  action  accruing,  he  may 
sue  at  any  time  before  the  period  of  disability  expires,  or  within 
the  limited  time  thereafter,  (e) 

But  in  order  to  bring  a  party  within  the  saving  clause  of  the  7th 
p.    ....  section,  the  disability  must  exist  when  the  cause  of  action 

must  exist      arose  ;  and  where  the   time  has  once  begun  to  run,  no 

WQGn  CRUS6 

of  action         subsequent  disability,  however  involuntary,  will  suspend 

arose.  .  ,.  ^  jp\ 

Its  operation.  (/  ) 
So,  if  there   be  several  joint  creditors  or  claimants,  but  all  of 

(6)  The  3  &  4  Will.  4,  c.  42,  s.  7,  on-  Ch.  129  ;  Jackson  v.  Wheat,  18  John.  40 ; 

acted,  "that  no  part  of  the  United  King-  Bradstrect  v.  Clark,  12  Wend.  602;  Scott 

dom  of  Great  Britain  and  Ireland,  nor  the  u.  Haddock,  11  Geo.  258  ;  2  Sugdcn  V.  & 

Islands  of  Man,  Guernsey,  Jersey,  Alder-  P.  (8th  Am.  ed. )  482,  note  («^).] 
ney  and  Sark,  nor  any  islands  adjacent  to         (c)  Piggott  v.  Unsh,  4  A.  &  E.  912. 
any  of  them,  being  part  of  the  dominions         (d)  Kichards  v.  Kichards,  2  B.  &  Aid. 

of  his  Majesty,  shall  be  deemed  to  be  he-  447. 

yond  the  seas,"  within  the  meaning  of  the  (e)  Lo  Veux  v.  Berkeley,  5  Q.  B.  836. 
statute  of  21  Jac.  1,  c.  16.     [If  there  are        (/)  Per  Cur.  Homfray  v.  Scroope,  13 

several  disabilities  existing  together  at  the  Q.  B.  509,  512  ;  and  see  Smith  v.  Hill,  1 

same  time,  when  the  right  of  action  ac-  AVils.  134;  Doe  </.  Doronre  r.  Jones,  4  T. 

crues,  the  statute  of  limitations  does  not  R.  311  ;  Grey  v.  Mendez,  Str.  556  ;  per  Car. 

begin  to  run  until  the  party  has  survived  Rhodes  v.  Smcthursi,  6  M.  &  W.  351,  356  ; 

them  all.     Butler  v.  Howe,  13  Maine,  397  ;  [Pendergrast  v.  Foley,  8  Geo.  1  ;  Smith  v. 

Jackson  ;'.  .Johnson,  5  Cowen,  74 ;  Dugan  Newby,  13  Missou.  1  .')9;  Dillard  v.  Philson, 

V.  Gittings,  3  Gill,  138 ;  Demarest  v.  Wyn-  5  Strobhart,  213 ;  Ruff  v.  Bull,  7  Harr.  & 

koop,  3  John.  Ch.  129  ;  Scott  v.  Haddock,  J.  14  ;   Coventry  v.  Atlicrton,  9  Ohio,  34  ; 

11  Geo.  258.     But  a  disability  arising  after  Young  t).  Machall,  4  Md.  362.     The  stat- 

a  former  disahility  has  expired,  cannot  be  ute  does  not  begin  to  operate  unless  there  is 

added  to  it,  to  defeat  the  operation  of  the  some  person  i'h  esse,  competent   to  sue  at 

statute.      Stevens   u.  Bomar,   9   Humph,  the  time  the  cause  ol' action  accrues.   Ruif 

546.      See   Dease  v-  Jones,  23  Miss.   (1  i;.  Bull,  7  Harr.  &  J.  14;  Hepburn  u.  Sew- 

Cu.sh.)  133  ;  Mercer  v.  Selden,  1  How.  (U.  ell,  4  Harr.  &  J.  430.] 
S.)   37;  Demarest  c;.  Wynkoop,  3  .John. 
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them  are  not  under  disability  when  the  right  of  action 
accrues,  the  action  must  be  commenced  within  six  years   several 

P  .1     ,  •    1     ^   N  claimants. 

irom  that  period.  (^) 

And  now,  by  the  19  &  20  Vict.  c.  97,  s.  10,  the  fact  of  the 
claimant,  or  of  one  or  more  of  several  claimants,  being,    5^;^  j.^. 
at  the  time  the  cause  of  action  or  suit  accrues,  beyond  yo°d  sea  or 

7  .  .  ,  .  ,      ,  .  ,  in  prison,  is 

the  seas  or  m  prison,  does  not  entitle  him  or  them  to   not  now  a 
any  time  within  which  to  commence  such  action  or  suit,  "  ■* ' 

beyond  the  period  fixed  for  the  same  by  the  21  Jac.  1,  c.  16,  s.  3. 
And  this  section  applies  to  all  cases  where  the  action  was  not  com- 
menced until  after  the  act  came  into  operation,  although  the  cause 
of  action  accrued  before  that  time.  (A) 

Under  the  statute  of  James,  however,  it  was  held,  that  where 
the  plaintiff  was  a  foreigner,  he  had  six  years  for  bring-  t.  ,  ■  fi, 
ing  his  action,  after  his  first  coming  to  this  country,  (t)  case  of  a  for- 
And  so  where  an  Englishman  was  abroad  at  the  time 
the  right  of  action  accrued,  and  died  without  returning  to  this  coun- 
try ;  it  was  said  to  be  questionable  whether,  in  such  a  case,  the  ex- 
ecutors might  not  sue,  at  any  time  within  six  years  after  their 
right  accrued.  (Jc) 

But  it  would  seem  that,  since  the  19  &  20  Vict.  c.  97,  s.  10,  the 
time  within  which  the  executors,  in  the  latter  case,  must  sue,  would 
not  be  extended  by  the  fact  of  the  testator  having  died  abroad. 
And  it  would  also  seem,  that  the  effect  of  that  statute  is  to  limit 
the  period  within  which  a  foreigner  must  sue,  to  six  years  from  the 
time  at  which  the  cause  of  action  accrued. 

6.  By  the  statute  4  Anne,  c.  16,  s.  19,  persons  entitled  to  their 
causes  of  action  by  the  statute  of  James,  shall  be  at  lib-    „       ,  ^ 

•'  _  '  _  Case  of  de- 

erty,  if  the  persoti  against  whom  the  cause  of  suit  ex-   fendant  be- 

,         .  „         ,  „  .  .      youd  seas. 

ists  were,  at  the  time  01  such  cause  or   action  or  suit 

(g)  Perry  v.  Jackson,  4  T.   E.   516;  United  States.     Hall  u.  Little,  14  Mass. 

[Marsteller  v.   M'Clean,  7  Cranch,   156;  203;  Wilson  ii.  Appleton,  17  Mass.  180; 

Eiggs  t>.  Dooley,  7  B.  Men.   236;  Henry  Bulger  0.  Roche,  11   Pick.  36;   Way  v. 

V.  Means,  2  Hill  (S.  Car.),  328  ;  Wells  v.  Sperry,  6  Cush.  238;  Dwight  v.  Clark,  7 

Eaglandi  1  Swan,  501.]  Mass.  515  ;  Graves  v.  Weeks,  19  Vt.  178 ; 

(A)  Cornill  u.  Hudson,  8  E.  &  B.  429;  King  v.  Lane,  7  Missou.  241 ;  Alexander 

Pardo  V.  Bingham,  L.   Rep.  4   Ch.   Ap.  u.  Burnett,  5  Rich.  189  ;  Rugglos  w.Keeler, 

735.  3  John.  261 ;  Dunning  v.  Chambcrlin,  6 

(i)  Strithorst  v.  Graeme,  3  Wils.   145  ;  Vt.  127  ;  Estis  v.  Rawlins,  5  How.  (Miss.) 

Lafond  v.  Ruddock,  13  C.  B.  813  ;  Town-  258 ;  ante,  133,  note  (o),  1216,  note  {«).] 
send  V.  Deacon,  3  Exch.   706.      [Such        (if;)  Per  Parke  B.  Townsend  v.  Deacon, 

seems  to  be  the  prevailing  rule  in  the  3  Exch.  706,  711. 
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given  or  accrued,  fallen  or  come,  beyond  the  seas,  to  bring  the  said 
action  against  such  person  after  his  return  from  beyond  the  seas ; 
so  as  they  take  the  same  after  his  return  from  beyond  the  seas, 
within  the  time  limited  by  the  statute  of  James.  (A;^) 

And  it  was  held,  that  Ireland  was  a  place  beyond  seas,  within 
the  meaning  of  this  statute,  notwithstanding  the  provisions  of  the 
act  of  union,  and  of  the  7th  section  of  the  law  amendment  act.  (J) 

But  by  the  19  &  20  Vict,  c,  97,  s.  12,  it  is  enacted,  that  "  no 
19  &  20  Vict.  P^'-'''  of  ^li®  United  Kingdom  of  Great  Britain  and  Ire- 
c.  97,  s.  12.  land,  nor  the  islands  of  Man,  Guernsey,  Jeney,  Alder- 
ney,  and  Sarh,  nor  any  islands  adjacent  to  any  of  them,  being  part 
of  the  dominions  of  her  majesty,  shall  be  deemed  to  be  beyond 
seas,  within  the  meaning  of  the  "  said  statute  of  Anne,  or  of  that 
act.  («i) 

So  it  has  been  held,  under  the  4  Anne,  c.  16,  s.  19,  that  if  the 


{h'-)  [Statutes  containing  a  similar  pro- 
vision have  been  enacted  generally  in  the 
United  States.  It  is  provided  by  the  Ee- 
vised  Statutes  of  Massachusetts,  that  "  if, 
after  any  cause  of  action  shall  have  ac- 
crued, the  person  against  whom  it  has  ac- 
crued shall  be  absent  from  and  reside  out 
of  the  state,  the  time  of  his  absence  shall 
not  be  taken  as  any  part  of  the  time  limited 
for  the  commencement  of  the  action." 
Rev.  Stat.  v;.  120,  §  9  ;  Gen.  Sts.  ^.  155, 
s.  9.  This  exception  in  the  Revised  Stat- 
utes extends  to  foreigners  who  never  were 
within  the  United  States.  Von  Hemert 
V.  Porter,  11  Met.  210.  The  provisions  of 
this  section  do  not,  however,  apply  to  » 
case  in  which  the  action  was  barred  by  the 
statute  of  limitations,  that  was  in  force  be- 
fore the  Revised  Statutes  went  into  oper- 
ation. Wright  (-.  Oakley,  5  Met.  400; 
Battles  u.  Fobes,  18  Pick.  532;  S.  C.  19 
lb.  578.  See  Davis  y.  Minor,  1  How. 
(Miss.)  183.  But  it  does  apply  to  actions 
which  accrued  before  the  Revised  Statutes 
went  into  operation,  provided  the  right  of 
action  was  not  then  barred,  where  the 
party,  against  whom  it  had  accrued,  after- 
wards was  absent  from  and  resided  out  of 
the  state.  Darling  v.  Wells,  Mooar  v. 
Bates,  1  Cush.  508  ;  Brigham  v.  Bigelow, 
12  Met.  268.  Under  a  corresponding  pro- 
vision in  the  statutes  of  New  York,  the  lim- 


itation does  not  apply  to  any  portion  of  the 
time  the  debtor  resides  out  of  New  York, 
notwithstanding  he  may  frequently  return 
on  business ;  the  time  spent  by  the  debtor  in 
New  York  upon  business  is  not  to  betaken 
into  the  account.  Burroughs  v.  Bloomer, 
5  Denio,  532.  The  New  York  statute  ap- 
plies to  a  case  where  the  debtor  "  shall 
depart  from  and  reside  out  of  the  state," 
&c. ;  and  it  has  been  held,  that  but  one  ease 
of  absence  is  provided  for ;  and  on  the 
return  of  the  defendant  into  the  state  after 
his  first  departure,  so  as  to  be  subject  to 
the  process  of  the  court,  and  in  a  way  to 
give  operation  to  the  statute,  it  then  con- 
tinues to  operate,  notwithstanding  a  subse- 
quent departure.  Randall  v.  Williams,  4 
Denio,  577  ;  Cole  v.  Jessup,  2  Barb.  309  ; 
Dorr  r.  Sw.artivout,  1  Blatehf.  C.  C.  179  ; 
Didier  v.  Davidson,  2  Barb.  Ch.  477. 
The  contrary  has  been  decided  in  New 
Hampshire.  Oilman  v.  Cutts,  23  N.  H. 
376.  See  Valandingham  u.  Huston,  4 
Gilman,  125.  Prom  what  facts  and  cir- 
cumstances it  may  be  inferred  that  a  per- 
son is  absent  from  and  residing  out  of  the 
state,  see  Hackett  v.  Kendall,  23  Vt.  275.] 

[1)  Lane  t.  Bennett,  1  M.  cS;  W.  70. 
[See  Whitney  v.  Goddard,  20  Pick.  304.] 

(m)  This  section  is  not  retrospective. 
Flood  V.  Patterson,  30  L.  J.  C.  486. 
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defendant  were  in  the  East  Indies  when  the  cause  of  action  ac- 
crued, the  plaintiff  may  sue  him  within  six  years  after  his  return 
to  England,  even  although  he  lived  for  six  years  in  the  East 
Indies,  within  the  jurisdiction  of  the  supreme  court  of  Calcutta,  (n) 

But  if  the  debtor  once  return  to  this  country,  —  though  his  stay 
here  be  but  for  a  few  days,  and  the  fact  of  his  return  was  unknown 
to  the  creditor,  —  the  action  must  be  brought  within  six  years  from 
the  time  of  such  return,  (o) 

So,  where  the  testator  resided  abroad  at  the  time  the  cause  of 
action  accrued,  and  died  abroad;  it  was  held  that  his  party dying 
executor,  who  resided  in  England,  might  be  sued  within  '^^''°^^- 
six  years  after  taking  out  probate  ;  because,  although  the  injury  of 
which  the  plaintiff  complained  had  existed  more  than  six  years,  yet 
he  had  no  cause  of  action  until  there  was  some  person  within  the 
realm  against  whom  the  action  could  be  brought ;  and,  as  the  de- 
ceased was  never  in  England  after  the  cause  of  action  accrued 
against  him,  there  was  no  person  in  England  against  whom  the 
plaintiff  could  proceed,  until  the  defendant  took  upon  himself  the 
execution  of  the  will.  (^) 

So  it  was  held,  under  the  statute  of  Anne,  that  if  a  right  of  ac- 
tion accrued  against  several,  and  one  of  them  was  be-    several  de- 
yond  seas,  the  statute  did  not  run  until  his  return,  al-   fendants. 
though  the  others  had  never  been  absent  from  this  kingdom,  (g) 

But  now,  by  the  19  &  20  Vict.  c.  97,  s.  11,  the  time  of  limita- 
tion will  run,  as  to  any  one  or  more  of  several  joint  debt-  ig  &  20  Vict. 
ors,  who  shall  not  be  beyond  seas  at  the  time  the  cause    "'  ^^'  ^'  ^^' 

(n)  Williams  v.  Jones,  13  East,  439.  also,  Byrne  v.  Crowninshield,  1  Pick.  263  ; 

(0)  Gregory  v.  Hurrill,  5  B.  &  C.  341  ;  Little   v.  Blunt,    16    Pick.   359 ;    Fowler 

and  see  Towns  v.  Mead,  16  C.  B.   123  ;  u.  Hunt,   10  John.  464  ;    State  Bank  v. 

Holl   V.  Hadley,  2   A.  &  B.   758.      The  Seawell,  18  Ala.  616  ;  Howell  i;.  Burnett, 

plaintiff  maij  sue  before  the   defendant's  11    Geo.   303;    Alexander  u.   Burnett,   5 

return;  F'orbes  u.  Smith,   11   Exch.  161.  -  Rich.  189;  Randall  u.  Wilkins,  4  Denio, 

[In  New  York  the  retora  of  the  debtor,  in  577;  Ford  v.  Babcock,  2   Sandf   (S.   C.) 

order  to  put  the  statute  in  operation,  must  518.      And  the  burden  seems  to  be  upon 

be  such  as  to  afford  the  creditor  a  reason-  the  debtor  to  show  that  the  creditor  had 

able  opportunity  to  commence  and  prose-  such  opportunity.     See  Little  v.  Blunt,  16 

cute  his  claim.    See  Cole  w.  Jessup,  2  Barb.  Pick.  359;    Maronon   v.  Foot,   1    Aiken, 

309  ;  Dorr  v.   Swartwout,   1   Blatchf.   C.  282;  Hill  v.  Bellows,  15  Vt.  727  ;  Didier 

C.  179.     So  in  Massachusetts.     White  v.  v.  Davidson,  2  Sandf  Ch.  R.  61.] 

Bailey,  3  Mass.  271  ;  and  Vermont;  Mar-  (p)    Douglas  u.  Forrest,  4  Bing.  686, 

onon  u.  Foot,  1  Aiken,  282  ;  Hill  v.  Bel-  704  ;  and  see  Flood  v.  Patterson,  30  L.  J. 

lows,  15  Vt.  727.     So  in  Maryland.     Hy-  C.  486. 

singer  v.  Baltzell,  3  Gill  &  J.  158.     See,  (q)  Tanning  v.  Anderson,  7  Q.  B.  811. 
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of  action  or  suit  accrues,  although  some  other  or  others  of  them  is 
or  are  beyond  seas  at  that  time  ;  and  a  judgment  recovered  against 
the  former,  shall  not  be  a  bar  to  any  action  or  suit  against  the  lat- 
ter, after  his  or  their  return  from  beyond  seas. 

7.  A  cause  of  action  cannot  be  said  to  exist  if,  at  the  time  it  ac- 
crues, there  be  no  person  in  existence  who  is  capable  of 

Effect  of  the  .      '  i  .      i  t      i       ■  • 

death  of         suing  tliereon.  (5'^)     And,  accordingly,  in  an  action  by 

an  administrator  upon  a  bill  of  exchange  made  payable 

to  the  intestate,  but  which  was  not  accepted  until  after  his  death,  it 
was  held  that  the  six  years  did  not  begin  to  run  until  letters  of 
administration  had  been  granted,  (r) 

But  where  the  six  years  expired  in  the  lifetime  of  the  testator, 
and  no  action  was  brought  by  him,  the  statute  is  a  bar,  and  the 
executor  cannot,  by  any  proceeding,  defeat  its  operation,  (s) 

So  where  the  testator  died,  and  the  executor  proved  the  will 
within  the  six  years,  but  the  action  was  not  commenced  until  after 
the  six  years  ;  it  was  held  that  the  statute  was  a  bar  to  the  action, 
although  it  was  found  as  a  fact,  that  the  executor  had  commenced 
it  within  a  reasonable  time  after  the  testator's  death,  (i) 

Nor  is  it  any  answer  to  a  plea  of  the  statute  of  limitations,  that, 
after  the  cause  of  action  accrued,  and  after  the  statute  had  beo-un 
to  run,  the  debtor,  within  the  six  years,  died  ;  that,  by  reason  of 
litigation  as  to  the  right  of  probate,  an  executor  of  his  will  was  not 
appointed  until  after  the  expiration  of  the  six  years  ;  and  that  the 
plaintiff  sued  as  such  executor  within  a  reasonable  time  after  pro- 
bate granted,  (m) 

Where,  however,  the  testator  had  brought  an  action  within  the 
six  years,  and  it  was  abated  by  his  death,  (jc)  the  executor  had  a 
reasonable    time  —  semble  a  year  —  after  the    testator's    death,  to 

(17I)    [Ruff  t!.  Bull,  7    tIaiT.   &   J.  14;  against   another,   or   within    thirty   days 

Hepburn  v,  Sewell,  i  Harr.  &  J.  393,  430.]  after  the  period  of  limitation  has  expired, 

(r)  Murray  v.  The  East  India  Co.  5  B.  the  executor  or  administrator  may  sue  on 

&  Aid.  204.  the  demand,  at  any  time  within  two  years 

(s)  Rex  V.  Morrcll,  6  Price,  30.  after  probate  of  the  will  or  grant  of  ad- 

(t)  Penny  v.  Brice,  18  C.  B.  N.  S.  393.  ministration.     Rev.  Stat.  Mass.  c.   120,  § 

(«)  Rhodes  v.  Smethurst  (in  error),  6  1.0;  Gen.  Sts.  c.  155,  §  10.] 

M.  &  W.  351 ;  S.  C.  4  M.  &  W.  42  ;  [Ab-  {x)  The  death  of  a  plaintiff  or  defend- 

bott  V.  McElroy,  10   Sm.  &  M.  100.     But,  ant,   does   not  now  cause   the   action   to 

by  statute  in  Massachusetts,  if  a  person  abate.     See   15  &  16  Vict.  c.   76,   s.   135. 

dies  before  the  statute  of  limitations  has  How  the  action  is  to  be  continued,  see  lb. 

fully  run  against    a    demand    he  holds  s.  137. 
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commence  a  new  action,  and  thereby  take  the  case  out  of  the  stat- 
ute, although  the  six  years  might  have  elapsed  before  such  fresh 
proceedings  were  taken.  («/) 

And  where  the  defendant  dies  intestate,  the  plaintiff  has  a  rea- 
sonable time  after  the  grant  of  letters  of  administration,  to  com- 
mence a  fresh  action  against  the  administrator.  (2) 

8.  By  the  law  amendment  act,  3  &  4  Will.  4,  c.  42,  s.  3,  it  is 
enacted,  "  that  all  actions  of  debt  for  rent  upon  an  in- 

,  .  ^  Limitation 

denture  of  demise,  all  actions  of  covenant  or  delt  upon  of  actions  on 
any  hond  or  other  specialty,  and  all  actions  of  debt  or  '     ' 

scire  facias  upon  any  recognizance,  and  also  all  actions  of  debt  upon 
any  award  where  the  submission  is  not  by  specialty,  or  for  any 
fine  due  in  respect  of  any  copyhold  estates,  or  for  an  escape,  or  for 
money  levied  on  any  fieri  facias,  and  all  actions  for  penalties,  dam- 
ages, or  sums  of  money,  given  to  the  party  grieved  by  any  statute 
now  or  hereafter  to  be  in  force,  that  shall  be  sued  or  brought  at 
any  time  after  the  end  of  the  present  session  of  pai'liament,  shall 
be  commenced  and  sued  within  the  time  and  limitation  hereinafter 
expressed,  and  not  after  ;  that  is  to  say,  the  said  actions  of  debt  for 
rent  upon  an  indenture  of  demise,  or  covenant,  or  debt  upon  any 
bond  or  other  specialty,  (a)  actions  of  debt,  or  scire  facias  upon 
recognizance,  (V)  within  ten  years  after  the  end  of  this  present  ses- 
sion, or  within  twenty  j'^ears  after  the  cause  of  such  actions  or  suits, 
but  not  after  ;  the  said  actions  by  the  party  grieved,  one  year  after 
the  end  of  this  present  session,  or  within  two  years  after  the  cause 
of  such  actions  or  suits,  but  not  after ;  and  the  said  other  actions 
within  three  years  after  the  end  of  this  present  session,  or  within 

(y)  See  Bull.  N.  P.  150.    And  see  the  now  reconciled  with  those  of  the  3  &  4 

cases  cited  per  Cur.  Rhodes  v.  Smethurst,  Will.  4,  t.  27,  s.  42,  by  its  being  held,  that 

6  M.  &  W.  353.  the   former   apply   only    to    the    remedy 

(z)  Curlewis  v.  Earl  Mornington,  7  E.  against  the  person ;  whilst  the  latter  apply 
&  B.  283  ;  S.  C.  (in  Cam.  Scac.)  27  L.  J.  to  that  against  the  land.  Hunter  v.  Nock- 
Q.  B.  439.  And  the  same  rule  applies  to  olds,  19  L.  J.  Chane.  177;  Strachan  v. 
cases  under  the  3  &  4  Will.  4,  c.  42,  s.  3  ;  Thomas,  12  A.  &  E.  536,  556  ;  Humfrey 
Sturgis  V.  Darell,  4  H.  &  N.  622 ;  S.  C.  (in  v.  Gery,  7  C.  B.  567 ;  Hartshorne  v.  Wat- 
Cam.  Scac.)  6  H.  &  N.  120.  son,  5  Scott,  506  ;  Page  o.  Foley,  2  Bing. 

(a)  An  action  for  calls  by  a  railway  N.   C.  629  ;    3   Seott,   120 ;    Manning   u. 

company,  under  the  8  &  9  Vict.  c.  16,  ss.  Phelps,  10  Exch.  59. 
25,  26,  is  an  action   on  a  specialty  within         (6)  It  will  be  observed,   that  judgments 

this  statute.   Cork  &  Bandon  Railway  Co.  are  not  mentioned.     As  to  the  limitation 

V.  Goode,  13  C.   B.  826.      The  provisions  in  an  action,  or  scire  facias,  thereon,  see  3 

of  the  statute  3  &  4  Will.  4,  c.  42,  s.  3,  are  &  4  Will.  4,  c.  27,  5.  40. 
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six  vears  aftei-  the  cause  of  such  actions  or  suits,  but  not  after ; 
provided  that  nothing  herein  contained  shall  extend  to  any  action 
given  by  any  statute,  where  the  time  for  bringing  such  action  is  or 
shall  be  by  any  statute  specially  limited." 

Sect  4.  "  And  be  it  further  enacted,  that  if  any  person  or  per- 
sons that  is  or  are  or  shall  be  entitled  to  any  such  action  or  suit,  or 
to  such  scire  facias,  is  or  are,  or  shall  be,  at  the  time  of  any  such 
cause  of  action  accrued,  within  the  age  of  twenty-one  years,  feme 
covert,  non  compos  mentis,  or  beyond  the  seas,  (c)  then  such  person 
or  persons  shall  be  at  liberty  to  bring  the  same  actions,  so  as  they 
commence  the  same  within  such  times  after  their  coming  to  or 
being  of  full  age,  discovert,  of  sound  memory,  or  returned  from 
beyond  the  seas,  as  other  persons  having  no  such  impediments 
should,  according  to  the  provisions  of  this  act,  have  done  ;  and  that 
if  any  person  or  persons  against  whom  there  shall  be  any  such 
cause  of  action  is  or  are,  or  shall  be,  at  the  time  such  cause  of  ac- 
tion accrued,  beyond  the  seas,  tlien  the  person  or  persons  entitled 
to  any  such  cause  of  action  shall  be  at  liberty  to  bring  the  same 
against  such  person  or  persons,  within  such  times  as  are  before  lim- 
ited after  the  return  of  such  person  or  persons  from  beyond  the 
seas." 

Sect.  5.  "  Provided  always,  that  if  any  acknowledgment  (c?)  shall 
have  been  made,  either  by  ivriting  signed  by  the  party  liable  by 
virtue  of  such  indenture,  specialty,  or  recognizance,  or  liis  agent,  or 
by  part  payment  or  part  satisfaction,  (e)  on  account  of  any  princi- 
pal or  interest  being  then  due  thereon,  it  shall  and  may  be  lawful 
for  the  person  or  persons  entitled  to  such  actions,  to  bring  his  or 
their  action  for  the  money  (  /)  remaining  unpaid  and  so  acknowl- 
edged to  be  due,  within  twenty  years  after  such  acknowledgment 
by  writing,  or  part  payment,  or  part  satisfaction  as  aforesaid ;  or  in 
case  the  person  or  persons  entitled  to  sucii  action,  shall  at  the  time 

(c)  Being  bei/ond  seus  is  not  now  a  dis-  that  payment  of  interest  on  a  bond  by 

ability,  in   any  case  within   s.  3   of  this  tenant  for  life,  prevents  tlie  statute  from 

statute.    19  &  20  Vict.  c.  97,  s.  10.  barring  the   action   against   those  in   re- 

{d}  An  aclcnowleclgment  in  an  answer  mainder.    Roddani  v.  Morley,  26  L.  J.  C. 

in  chancery  is  sufficient  under  this  sec-  438  ;    Pears  u.  Laing,  40   L.  J.   C.  222. 

tion.    Moodie   <,■.  Bannister,  28  L.  J.  C.  But  see  Coope  v.  Cresswell,  L.  R.  2  Ch. 

881.     See  effect  of  "  recital  in  a  deed,  as  Ap.  112. 

an  acknowledgment,  Howcut  v.  Bonser,  (/)  This  does  not  extend   to  a  bond 

3  Exch.  491  ;  and  see  Forsyth  v.  Bristowe,  conditioned  for  replacing  stock.    Blair  v. 

8  Exch.  716.  Ormond,  17  Q.  B.  423,  437. 

(e)  It  has  been  held,  under  this  section, 
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of  such  acknowledgment  be  under  such  disability  as  aforesaid,  or 
the  party  making  such  acknowledgment  be,  at  the  time  of  making 
the  same,  beyond  the  seas,  then  within  twenty  years  after  such  dis- 
ability shall  have  ceased  as  aforesaid,  or  the  party  shall  have  re- 
turned from  beyond  seas,  as  the  case  may  be  ;  and  the  plaintiff  or 
plaintiffs  in  any  such  action  on  any  indenture,  specialty,  or  recogni- 
zance, may,  by  way  of  replication,  state  such  acknowledgment,  and 
that  such  action  was  brought  within  the  time  aforesaid,  in  answer 
to  a  plea  of  this  statute." 

Sect.  6.  "  And  nevertheless  be  it  enacted,  if  in  any  of  the  said 
actions  judgment  be  given  for  the  plaintiff,  and  the  same  be  re- 
versed hy  error  ;  or  a  verdict  pass  for  the  plaintiff,  and,  on  matter 
alleged  in  arre%t  of  judgment,  the  judgment  be  given  against  the 
plaintiff,  that  he  take  nothing  by  his  plaint,  writ,  or  bill ;  or  if  in 
any  of  the  said  actions  the  defendant  shall  be  outlawed,  and  shall 
after  reverse  the  outlawry ;  that  in  all  such  cases  the  party  plain- 
tiff, his  executors  or  administrators,  as  the  case  shall  require,  may 
commence  a  new  action  or  suit  from  time  to  time  within  a  year 
after  such  judgment  reversed,  or  such  judgment  given  against  the 
plaintiff,  or  outlawry  reversed,  and  not  after." 

2.  From  what  Period  the  Limitation  is  to  be  dated. 

1.  The  statute   of  limitations  does  not  necessarily  begin  to  run 
from  the  time  of  the  making  of  a  contract  or  promise  ;    it  runs  from 
but  it  runs  from  the  time  when  the  plaintiff  might  have   waintiff 
brought  his  action  ;  unless  he  was,  at  that  time,  subject   55J.ifu'''[j^  ^g 
to  any  of  the  disabilities  already  specified,  (^g')  action. 

Thus,  if  the  contract  be  to  pay  money  at  a  future  period ;  or 
upon  the  happening  of  a  certain  event,  as,  "  when  J.  S.    Contract  to 
is  married ;  "  the  six  years  are  to  be  dated,  in  the  for-   'm'f^iml. 

[g]  Per  Cur.  Hemp  v.  Garland,  4  Q.  B.  451,  part  3,  e.  8,  art.  2,  o.  2.     ["In   the 

519,  524  ;  Willcinson  v.  Verity,  L.  E.  6  C.  computation  of  the  six  years,  the  day  on 

P.  206,  209.   "  Prescription,''  says  Pothier,  which  the  cause  of  action  accrued  is  al- 

"  only  begins  to  run  from  the  time  when  ways  included,  and  the  reason  given  is, 

the  creditor  has  a  right  to  institute  his  because  an  action  might  have  been  com- 

suit,  because  no  delay  can  be  imputed  to  menced  on  that  day."    Little  v.  Blunt,  9 

him  before  that  time.    Hence,  it  is  a  gen-  Pick.  491 ;  Presbrey  v.  Williams,  15  Mass. 

eral  maxim  with  regard  to  this  subject,  193;    Cornell  v.  Moulton,   3   Dcnio,  12. 

contra  non  valentem  agere  nulla  currit  prce-  But  in   Smith  v.  Cassity,  9  B.  Mon.  192, 

scriptio ;  consequently  a  prescription  can-  it  was  held,  that  the  first  day  is  to  be  ex- 

not  begin  to  run  whilst  a  debt  is  suspended  eluded,  and  the  last  included,  in  such  com- 

by  a  condition."     1   Pothier  by  Evans,  putation.] 
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mer  case,  from  the  arrival  of  the  specified  period ;  and  in  the  latter 
from  the  time  when  the  event  occurred.  (K) 

So,  where  a  bill  of  exchange,  payable  at  a  future  day,  was 
drawn  for  the  amount  of  a  sum  of  money,  lent  by  the  payee  to  the 
drawer  at  the  time  of  drawing  the  bill ;  the  payee  was  allowed  to 
recover  the  money,  in  an  action  for  money  lent,  although  six  years 
had  elapsed  since  the  actual  advance  of  the  money ;  it  being  held 
that  the  statute  began  to  run,  only  from  the  time  when  the  money 
was  to  be  repaid,  that  is,  from  the  time  when  the  bill  became 
due.  (i) 

So,  in  an  action  for  money  had  and  received,  to  recover  the  con- 
j,  ..  .  sideration  money  paid  on  the  grant  of  an  annuity,  the 
considera-       statute  begins  to  run,  not  from  the  time  the  money  was 

tion.  .,,P  ,.  1-11  • 

paid,   but   from    the    tmie   at    which    the    annuity  was 
avoided.  (Jc) 

So,  in  the  case  of  an  attorney's  bill  for  prosecuting  or  defending 
Attorney's       ^n  action  Or  suit,  the  six  years  are  to  be  reckoned  as  to 

the  whole  bill,  either  from  the  termination  of  the  action 

or  suit,  or  from  the  time  when,  by  giving  reasonable  notice  to  that 

effect,  the  attorney  might  have  declined  to  proceed  further  with  his 

client's  business,  unless  the  latter  supplied  him  with  funds.  (T) 

So,  if  goods  be  consigned  to  a  factor  for  sale,  an  action  does  not 

He  against  him  for  not  accounting,  until   after  demand 

made  of  an  account ;  and  consequently  the  statute  runs, 
in  such  a  case,  only  from  the  time  of  the  demand,  (m) 

(h)  Shutford   v.  Borough,   Godb.  437  ;  Bl.  631  ;  and  see  Fryer  u.  Roe,  12  C.  B. 

Fenton  v.  Erablers,  1  Bl.  353.     [Where  a  437. 

contract  (made  in  the  State  of  Louisiana),         {Jc)  Cowper  v.  Godmond,  9  Bing.  748. 
by  the  law  of  which  it  was  valid,  was  en-        (!)  Whitehead  v.  Lord,   7  Exch.  691  ; 

tered  into  between  husband  and  wife,  after  21   L.  J.  Exch.   239;  and  see  Phillips  u. 

marriage,  by  which  he  promised  to  repay  Broadley,  9  Q.  B.  744  ;  Rothery  v.  Mun- 

her  certain  money  he  had  borrowed  of  her,  nings,  1   B.  &  Ad.  15.     [See  Eoster  v. 

it  was  held,  in  an  action  by  her  against  Jack,  4  Watts,  334,  cited  next  note  below; 

his  executors   in  Pennsylvania,  that  the  Johnson  v.  Pyles,  11  Sm.  &  M,  190.] 
statute  of  limitations  did  not  begin  to  run         (m)  Topham  v.  Braddick,  1  Taunt.  572  ; 

until  after  his  death.     Dougherty  v.  Sny-  [Taylor  u.  Spears,  3  Eng.  429 ;  Little  u. 

der,  15  Serg.  &  R.  84.    See,  also,  Richards  Blunt,   9    Pick.   490,   491;    Codman    v. 

V.  Richards,  2  B.  &  Ad.  447.     So,  in   all  Rogers,    10    Pick.    112,    119  ;    Lamb    v. 

cases  where  a  right  of  action  does  not  ac-  Clarke,  5  Pick.  193  ;  Hutchins  v.  Gilman, 

crue  until  the  death  of  a  person,  the  stat-  9  N.   H.  359  ;  Lyie  v.  Murray,  4  Sandf. 

ute   of   limitations   then    begins   to   run.  (S.  C.)   590.     The  statute   of  limitations 

Quackenbush    v.    Ehle,    5    Barb.    469 ;  does  not  begin  to  run  against  the  claim 

Thompson   «.  Gordon,  3    Strobh.  196.]  of  an  attorney  for  professional  compensa- 

(j)  Wittersheim  u.  Lady  Carlisle,  1  H.  tion,  before  demand  is  made,  or  the  pro- 
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Where  a  sum  of  money  is  payable  by  instalments,  and  there  is 
an  agreement  between  the  debtor  and  the  creditor  that,   „ 

■  Money  paya- 

on   non-payment   of  any  one  of  such  instalments,  the    blebyinstal- 
whole  shall  become  due,  the  statute  begins  to  run  from 
the  first  default,  (w) 

In  cases  between  principal  and  surety  the  statute  begins  to  run 
against  the  latter,  from  the  time  of  his  first  payment  in   p  .    . 
ease  of  the  principal.     But  as  between    one  co-surety   surety,  and 
and  another,  the  statute  does  not  begin  to  run  against 
the  surety,  until  he  has  paid  more  than  his  proportion  of  the  debt 
for  which  he  and  his  co-surety  are  jointly  liable,  (o) 

In  the  case  of  a  contract  of  indemnity,  the  statute  does  not 
apply  until  the  lapse  of  six  years  from  the  actual  damni- 

o        -^N  Ai  i-i  1  iir-i  Indemnity. 

tication.  (j?)       And,  accordmgly,  where    the  defendant 
had  obtained  from  the  plaintiff  the  loan  of  his  acceptance  for  40Z., 
payable  forty  days  after  date  ;  it  was  held,  that  the  statute  began 
to  run  from  the  time  the  bill  was  paid  by  the  plaintiff,  and  not  from 
the  time  it  became  due.  {q) 

Where  work  is  done   under  a  general  contract,  the   ^  ,  , 

^  .  Work  done. 

cause  of  action  accrues  so  soon  as  the  work  is  done.  Qr) 

Where  goods  were   sold  at  six  months'  credit,  payment  to  be 
then  made  by  a  bill  at  two  or  three  months,  at  the  pur-   saie  on 
chaser's  option  ;  it  was  held,  that  this  was  in  effect  a   "'^'"'■ 

fessional  relation  is  dissolved.    Foster  v.  of  action  arises  when  the  surety  pays  the 

Jack,  4  Watts,  334.]  note.      Conn   v.    Coburn,   7   N.    H.   368. 

(n)  Hemp  v.  Garland,  4  Q.  B.  519.  Where  a  surety  pays  the  holder  of  a  prora- 
[The  statute  does  not  bar  claims  for  in-  issory  note,  before  the  note  becomes  pay- 
terest  on  a  note,  becoming  due  from  year  able,  the  cause  of  action  accrues  to  the 
to  year,  until  the  principal  of  the  note  is  surety,  and  the  statute  of  limitations 
barred.  Grafton  Bank  v.  Doe,  19  Vt.  463.  begins  to  run  at  the  time  the  note  be- 
But  where  a  note  is  payable  in  several  an-  comes  payable.  Tillotson  v.  Rose,  11  Met. 
nual  instalments,  the  statute  begins  to  run  299.] 

against  each  instalment  as  it  becomes  due.         [q)  Reynolds  v.  Doyle,  1  M.  &  G.  753  ; 

Burnham  v.  Brown,  23  Maine,  400.]  2  Scott  N.  R.  45. 

(o)  Davies  «.  Humphreys,  6  M.  &  W.         (r)  Emery  v.  Day,  1  Cr.,  M.  &  R.  245, 

153.  248.     [The  statute  begins  to  run  so  as  to 

(p)  CoUinge  v.  Heywood,  9  A.  &  E.  bar  an  action  on  a  contract  to  perform  cer- 
633 ;  Huntley  v.  Sanderson,  1  C.  &  M.  tain  work,  from  the  time  when  the  work 
467.  [See  Rodman  v.  Hedden,  10  Wend,  was  to  be  completed  according  to  the  con- 
489.  If  an  infant  purchase  necessaries,  tract,  and  not  from  the  time  when  the 
and  give  a  promissory  note,  signed  by  him-  plaintiff  received  actual  damage  from  the 
self  and  a  surety,  and  the  surety  afterwards  imperfect  execution  of  it.  Rankin  v.  Wood- 
pays  the  note,  he  is  entitled  to  recover  the  worth,  3  Penn.  48.] 
amount  so  paid  of  the  infant,  and  the  cause 
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nine  months'  credit ;  and  consequently,  that  an  action  for  goods 
sold  and  delivered,  commenced  within  six  years  from  the  end  of 
the  nine  months,  was  brought  in  time  to  save  the  statute,  (s) 

When  money  is  lent  by  check,  the  statute  begins  to  run,  not  from 
Money  lent  the  time  when  the  check  is  given,  but  from  the  time  when 
by  check.        j^  j^  cashed  by  the  bank  on  which  it  is  drawn,  (i) 

If  a  bill  or  note  be  payable  one  month  after  sight,  the  six  years 
Bills  and  ^^s  to  be  calculated  from  the  expiration  of  a  month  after 
notes.  presentment,  (ii)     So,  if  such  an  instrument  be  payable 

one  month  after  demand,  the  limitation  begins  from  the  end  of  a 
month  after  an  actual  demand  of  payment :  not  at  the  expiration  of 
one  month  from  the  date  of  the  instrument,  (a;) 

But  if  a  promissory  note  be  made  payable  on  demand,  no  express 
demand  is  necessary ;  and  consequently,  in  such  a  case,  the  statute 
begins  to  run  from  the  date  of  the  note.  («/) 

So,  as  between  the  indorsee  and  the  drawer  of  a  bill,  the  statute 
runs  against  the  former,  from  the  date  of  the  bill,  and  not  from  the 
time  at  which  he  pays  it  to  his  indorsee,  (z) 

And  with  respect  to  foreign  bills  of  exchange  it  is  now  decided, 
_     .     , .,,      that  the  holder  of  such  a  bill  has  an  immediate  right  of 

Foreign  bills.  .  ° 

action  thereon,  on  non-acceptance,  and  protest,  and  no- 
tice ;  and  does  not  acquire  a  fresh  right  of  action  on  non-payment 
thereof  when  due  ;  and  that,  accordingly,  the  statute  runs  against 
him  from  the  former,  and  not  from  the  latter  period,  (a) 

(s)  Helps  V.  Winterbottom,  2  B.  &  Ad.  Curtis,  1  Sumner,  478.     "Where   a  bill  of 

431  ;  Parke  J.  d«i.    [See  Johnson  y.  Buck-  exchange  is  entitled  to  grace,  the  statute 

ner,  4  Missou.  624.]  of  limitations  does  not  commence  running 

(t)  Garden  v.  Bruce,  L.  E.  3  C.  P.  300.  from  the  day  it  would  have  fallen  due  by 

(u)  Holmes  v.  Kerrison,  2  Taunt.  323.  its  terms,  but  from  the  last  day  of  grace. 

[If  a  bill  or  note  is  payable  on  or  after  Piekard  v.  Valentine,  13  Maine,  412.] 

sight,  the  time  of  limitation  begins  to  run  '{y)  Norton  u.  EUam,  2   M.  &  W.  461 ; 

upon  a  demand.     Wolfe  v.  Whiteman,  4  Christie  a.  Fonsick,   Selw.  N.  P.   9th  ed. 

Harr.  246.]  351 ;  [Little  v.  Blunt,  9  Pick.  488  ;  Ruff  v. 

{x)  Thorpe  v.  Coombe,  R.  &  M.  388 ;  Bull,  7  Harr.  &  J.   U  ;    Hill  v.  Henry,  17 

and  see  "Waters  v.  Earl  of  Thanet,  2  Q.  B.  Ohio,  9.      So,  also,  a  receipt  given  for  a 

757,769;  ["Wenman  i'.  Mohawk  Ins.  Co.  sum  of  money  borrowed,  whereby  the  per- 

13  Wend.  217  ;  Codman  W.Rogers,  10  Pick,  son    borrowing  undertook   to   return  the 

112.     Where  bills  of  exchange  are  made  money  "when  called  on  to  do  so,"  creates 

payable  at  a  particular  place,  no  action  a  cause  of  action  from  its  date  bearing  in- 

can  be  maintained  until  after  a  demand  at  terest,  and  against  which  the  act  of  lim- 

that  place  and  a  dishonor  there.     There-  itations   begins    to  run   from   that   time, 

fore  the  statute  of  limitations  begins  to  Darnall  v.  Magruder,  1  H.  &  Gill,  439.] 

run  from   the  time  of  such  demand,  and  (z)  Webster  v.  Kirk,  17  Q.  B.  944. 

not  from  the  time  when  the  bills  were  pay-  (a)  Whitehead  v.  Walker,  9  M.  &  W. 

able  according  to  their  tenor.    Picquet  v.  506. 
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Where  a  debtor,  who  is  protected  by  the  statute,  promises  to 
pay  whenever  he  may  be  able  ;  the  period  at  which  the    conditional 
statute  revives  is  that  of  the  debtor  becoming  able  to   P™™^^- 
pay,  not  that  of  the  creditor  becoming  acquainted  with  that  fact.  (5) 

So,  the  statute  of  hmitations  is  a  good  defence  to  an  action  by  a 
landlord  for  rent,  against  a  person  who  was  once  his  ten-  Action  for 
ant  from  year  to  year,  but  who  has  not  occupied  the  '''^°'' 
premises  either  actuallj'  or  constructively,  within  the  last  six  years, 
or  paid  rent,  or  done  any  act  from  which  a  tenancy  could  be  in- 
ferred, although  such  tenancy  has  not  been  determined  by  a  notice 
to  quit,  (c) 

So,  where  a  cause  of  action  exists,  with  reference  to  which  the 
parties  enter  into  an  agreement  for  an  accord,  the  origi-   After  accord 
nal  cause  of  action  revives  if  such  accord  be  not  per-   ""executed, 
formed ;  and,  on  non-performance  thereof,  the  statute  will  be  held 
to  run  from  the  accruing  of  such  cause  of  action,  (^d) 

2.  The  gist  of  an  action  for  the  violation  of  a  special  contract,  is 
the  breach  of  such  contract,  and  not  any  resulting  or  in  special 
collateral  damage  which  may  be  occasioned  thereby ;  ute"rims^'*'" 
and,  consequently,  the  statute  runs  in  such  cases  from  ^q^'^.^T'^  °* 
the  time  when  the  contract  is  broken,  and  not  from  that  troken. 
at  which  any  damage  arising  therefrom  is  sustained  by  the  plain- 
tiif.  Although,  therefore,  such  damage  accrue  within  six  years, 
the  action  will  be  defeated  by  the  statute,  if  the  contract  were 
broken  before  that  period. 

The  following  cases  will  illustrate  this  doctrine :  — 
A.,  under  a  contract  to  deliver  spring  wheat  to  B.,  delivered  win- 
ter wheat ;  and  B.,  having  again  sold  the  same  as  spring  wheat, 
was  compelled  by  action  to  pay  damages  to  his  vendee.  B.  after- 
wards sued  A.  for  his  breach  of  contract,  alleging  as  special  dam- 
age, the  damages  so  recovered  against  him  ;  and  it  was  held  that, 
although  the  special  damage  occurred  within  six  years  before  the 
commencement  of  the  action,  yet,  as  the  breach  of  the  contract 
with  A.  had  happened  more  than  six  years  before  that  period,  the 
statute  of  limitations  was  a  bar.  (e) 

(6)  Waters  u.  Earl  of  Thanet,  2  Q.  B.  {d}  Reeves  v.  Hearnc,  1  M.  &  W.  323. 

757,  770.  (c)  Battley  v.   Faulkner,  3   B.  &  Aid. 

(c)   Leigh   «.  Thornton,  1  B.  &  Aid.  288 ;  and  sec  Violett  v.  Sympson,  8  E.  & 

624.  B.  344. 
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So,  in  Short  v.  M'Carthy,  (/)  the  defendant,  an  attorney,  was 
sued  for  negligence  in  making  a  search  at  the  bank,  to  ascertain 
whether  certain  stock  was  standing  in  the  names  of  certain  persons. 
The  defendant's  promise,  his  negligence,  and  the  plaintiff's  loss,  oc- 
curred more  than  six  years  before  the  commencement  of  tlie  ac- 
tion :  but  the  plaintiff  did  not  discover  the  injury  he  had  sustained 
till  within  six  years  ;  and  it  was  held,  that  the  cause  of  action  ac- 
crued from  the  time  the  breach  of  duty  took  place,  although  the 
plaintiff  was  then  unconscious  thereof. 

So,  in  Howell  v.  Young,  (^)  the  court  applied  the  same  doctrine 
to  an  action  on  the  case  against  an  attorney,  for  not  using  due  care 
and  diligence,  in  ascertaining  whether  a  mortgage  would  be  a  suf- 
ficient security  to  the  plaintiff  for  the  repayment  of  money  to  be 
advanced  ;  although  the  insufficiency  of  the  security  was  not  dis- 
covered until  long  after  the  occurring  of  such  negligence,  (jp-') 

And  the  case  of  Bree  v.  Holbech  (K)  was  decided  upon  the  same 
principle.  There  an  administrator,  having  found  among  the  papers 
of  the  deceased  a  ml)rtgage  deed,  assigned  it,  more  than  six  years 
before  the  action,  for  the  mortgage  money,  —affirming  and  reciting 
in  the  deed  of  assignment  that  it  was  a  mortgage  deed,  made  or 
mentioned  to  be  made  between  the  mortgagee  and  the  mortgagor 
for  that  sum  ;  and  it  was  decided,  that  the  assignee  could  not 
recover  back  the  mortgage  money  from  the  assignor,  although  it 
turned  out  that  the  mortgaae  was  a  forgerv,  and  that  the  assignee 
did  not  discover  the  forgery  till  within  six  years  before  he  brought 
his  action. 

It  was  further  contended  in  the  above  case,  that  where  a  party 
Effect  of  l^^s  been  induced  by  fraud  to  pay  money,  the  statute  of 
fraud.  limitations  does  not  run ;  or,  at  least,  that  it  runs  only 

from  the  time  the  fraud  is  discovered,  (i)  And  Lord  Mansfield, 
in  delivering  judgment,  said,  "  There  may  be  cases  which  fraud 
will  take  out  of  the  statute  of  limitations ;  but  here,  everything 
alleged  in  the  replication  may  be  true,  without  any  fraud  on  the 
part  of  the  defendant.  If  he  had  discovered  the  forgery,  and  had 
then  got  rid  of  the  deed  as  a  true  security,  the  case  would  have 
been  very  different." 

(/)  3  B.  &  Aid.  626 ;  Brown  v.  How-  Derrickson  v.  Cady,  7  Barr,  27  does  not 

nrd,  2  B.  &  B.  73.  agree  with  the  cases  cited  in  the  text.] 

{g)  5  B.  &  C.  259.  (A)  2  Dougl.  654. 

{g^)  [Argall   o.  Bryant,   1    Sandf.   98;  (t)   Per  Hill  Serjt.  arguendo,  Bree  u. 

Sinclair  v.  Bank,  2  Strobh.  344 ;  Wilcox  Holbech,  2  Dougl.  654. 
0.  Hummer,  4  Peters,  172.    The  case  of 
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But  the  statute  contains  no  exception,  or  saving,  in  the  case  of 
fraud;  an  I  ^t  is  therefore  very  difficult  to  see  upon  what  ground 
the  plaintiff,  in  an  action  at  law,  (/c)  ex  contractu,  could  set  up  an 
undiscovered  fraud  as  an  excuse  for  not  suing  within  six  years.  (T) 


(fc)  In  equity  it  is  otherwise.  See  South 
Sea  Company  o.  "Wymondsell,  3  P.  Wms. 
143 ;  Bac.  Abr.  Limitations  (D.  4) ;  2 
Pothier,  by  Evans,  126,  129  ;  E.  Chit.  Eq. 
Index,  tit.  Limitations,  Statute  of;  [Mayne 
V.  Grisvvold,  3  Sandf.  463  ;  Kane  w.  Blood- 
good,  7  John.  Ch.  90,  122;  Stoclcs  v.  Van 
Leonard,  8  Geo.  511.]  See  Ex  parte  Bol- 
ton, 1  M.  &  A.  60. 

(I)  See  Brown  v.  Howard,  2  B.  &  B.  73 ; 
Clark  V.  Hougham,  2  B.  &  C.  149,  156. 
And  it  is  no  answer  —  either  by  way  of 
equitable  defence  or  otherwise  —  to  an 
action  ex  delicto,  that  by  means  of  a  fraud 
practised  by  defendant,  the  plaintiff  was 
prevented  from  discovering  his  cause  of 
action  within  six  years.  Hunter  v.  Gib- 
bons, 1  H.  &  N.  459 ;  Imperial  Gas  Light 
Company  v.  London  Gas  Light  Company, 
10  Exch.  39 ;  and  see  Denys  v.  Shuck- 
burgh,  4  Y.  &  C.  42  ;  Granger  v.  George, 
5  B.  &  C  149.  [But  the  general  and  pre- 
vailing rule  in  the  United  States  is,  that 
to  a  plea  of  the  statute  of  limitations,  in 
an  action  on  the  case  for  fraud,  it  is  suffi- 
cient for  the  plaintiff  to  reply  generally, 
that  he  did  not  discover  the  fraud  till  with- 
in six  years.  Homer  v.  Fish,  1  Pick.  435; 
Jones  V.  Conoway,  4  Yeates,  109  ;  Sher- 
wood V.  Sutton,  5  Mason,  143;  Harrell  i>. 
Kelly,  2  McCord,  426  ;  Croft  v.  Arthur,  3 
Desaus.  223 ;  Welles  v.  Fish,  3  Pick.  (2d 
ed. )  75,  and  cases  cited  in  note  1 ;  Pennock 
V.  Freeman,  1  Watts,  401 ;  Donnelly  v. 
Donnelly,  8  B.  Mon.  113  ;  Gibson  v.  Fifer, 
21  Texas,  260;  Smith  v.  Fiy,  24  Texas, 
345 ;  Martin  ;;.  Martin,  35  Ala.  560 ;  Myers 
;;.  Hanlon,  12  Rich.  (S.  C.)  Eq.  195; 
Longworth  v.  Hunt,  11  Ohio,  N.  S.  194; 
Kerr  F.  &  M.  51  ;  Walsham  v.  Stainton, 
1  De  G.,  J.  &  S.  678  ;  Conyers  v.  Kenans,  4 
Geo.  308  ;  Persons  v.  Jones,  12  Geo.  371 ;  1 
Dan.  Ch.  Pr.  (4th  Am.  ed.)  645,  and  notes. 
This  principle  has  been  confirmed  by  stat- 
ute in  Massachusetts,  where  the  fraud  is 
concealed  by  the  person  liable  to  the  ac- 
tion.   Gen.  Sts.  e.  155,  §  12.   In  Maine,  it 


is  held,  that  in  order  to  take  the  case  out  of 
the  statute  on  the  ground  of  undiscovered 
fraud,  there  must  be  proof  of  actual  fraud 
and  concealment  by  the  party  to  be  charged. 
Cole  V.  McGlathry,  9  Greenl.  131.      See 
Bishop  !>.  Little,  3  Greenl.  405.     If  such 
proof  is  furnished,  then  the  party  shall  de- 
rive no  benefit  from  the  statute  of  limita- 
tions, unless  the  creditor  has  himself  dimct 
and  ample  means,  in  the  exercise  of  ordi- 
nary prudence,  to  detect  the  fraud.     Me- 
Kown  i;.  Whitmore,  31   Maine,  448.     See 
Ferris  v.  Henderson,  12  Penn.  St.  49.   But 
if  the  party  on  whom  the  fraud  is  practised, 
had  full  means  of  detecting  it,  the  statute 
of  limitations  will  stiil  run  against   him. 
Farnam  ?;.  Brooks,  9  Pick.  211  ;  Cole  u. 
McGlathry,  9  Greenl.  131;  Dodge  v.  Essex 
Ins.  Co.  12  Gray,  65,  71.     In  New  York, 
although    the    principle    is   admitted    in 
equity,  yet  it  is  held  at  law,  that  a  replica- 
tion that  the  plaintiff  did  not  discover  the 
fraud  till  within  six  years,  will  not  deprive 
the  defendant  of  the  protection  of  the  stat- 
ute of  limitations.      Troup  v.   Smith,  20 
John.  23  ;  Leonard  v.  Pitney,  5  Wend.  30  ; 
Allen  V.  Mille,  17  Wend.  202.     See,  also, 
Oothout  V.  Thompson,  20  John.  277.      In 
North  Carolina  and  Virginia,  this  question 
has  been  decided  as  in  New  York.     Ham- 
ilton V.  Shepherd,  2  Murph.  125 ;  Callis  v. 
Waddy,  2  Munf.  511.    See  Shelby  v.  Shel- 
by, Cooke,   183;    Morton  v.   Chandler,  8 
Greenl.  9  ;  Payne  v.  Hathaway,  3  Vt.  212  ; 
Wamburze  v.  Kennedy,  4  Desaus.  474 ; 
Sweat  V.  Arrington,  2  Hayw.  129  ;  Smith 
V.  Bishop,  9  Vt.  110;    Lewis  v.  Houston, 
1 1  Texas,  642.     But  in  a  case  of  a  claim 
for  services  i-endcred  forty  years  previously, 
by  a  negro,  who  from  ignorance,  supposed 
him.self  to  be  a  slave,  the  person  to  whom 
the   services    were   rendered  having  sup- 
pressed the  truth  that  he  was  free,  and 
having  falsely  asserted  that  he  was  a  slave, 
whereby  he  procured  the  services  of  the 
negro,   the  demand  was  held   not  to  be 
barred  by  the    statute  of  Pennsylvania. 
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And  in  the  case  of  a  bond  conditioned  for  tiie  performance  of  a 
g  ,  ,.  series  of  acts  at  stated  times,  though  there  may  liave 
tionedforthe  been  a  forfeiture  by  reason  of  the  non-performance  of 
of  several  the  first  act  in  the  series ;  yet,  if  default  be  made  in 
^'^  ^'  the  performance  of   subsequent  acts,  a  new  cause  of 

action  arises  on  each  default,  and  the  statute  runs  from  that,  (m) 

[Courts  of  equitjr  have  no  jurisdiction  to  relieve  against  the 
operation  of  the  statute  of  limitations  upon  legal  claims,  (w^)  The 
statutes  of  limitation,  in  general,  do  not  apply  to  equitable  claims, 
as  trusts  and  claims  for  account ;  though  courts  of  equity  act  some- 
times by  analogy  to  the  statutes  of  limitations  in  refusing  to  enter- 
tain equitable  claims  on  the  ground  of  lapse  of  time  and  acquies- 
cence, (m^)  Thus,  money  deposited  with  a  banker  constitutes  in 
law  a  loan  to  the  banker,  which  cannot  be  recovered  after  six  years 
without  some  renewal  of  liability  ;  (m^)  but  in  equity  the  banker 
would  be  held  to  remain  a  trustee  of  the  amount  for  the  deposi- 
tor, (m^)  A  devise  or  charge  of  real  estate  for  the  payment  of  debts, 
creates  a  trust  for  the  benefit  of  the  creditors  against  which  the 
statute  does  not  operate  ;  (m^)  but  such  devise  or  charge  will  not 
revive  a  debt  previously  barred,  unless  such  debt  is  particularly 
directed  to  be  paid,  (m^) 

A  legacy  left  by  the  creditor  to  the  debtor  may  be  set  off  by  his 
executor  against  a  debt  barred  by  the  statute  of  limitation.]  (wi") 

3,  Of  the  Revival  of  the  Remedy  by  an  Acknowledgment. 

1.  We  have  already  said,  that  although  the  statute  of  limitations 
Lord  Tenter-  ^^^^  the  remedy  after  six  years,  the  debt  itself  is  not  ex- 
den's  act.  tinguished  thereby,  and  that  the  debtor  may,  by  a  new 
promise  to  pay  such  debt,  revive  his  liabilitj'.  (m*)     And  we  now 

Ferris   a.   Henderson,    12    Penn.    St.   49.  Stackhouso  u.  Barnston,  10  Ves.  453, 456  ; 

Rule  in  cases  of  mistake,  see  1  Dan.  Ch.  Smith  v.  Pococke,  2  Drew.  197  ;    23  L.  J. 

Pr.  (4th  Am.   ed.)  645  ;  Dodge  v.  Essex  Ch.  545.] 

Ins.  Co.  12  Gray,  65,  71  ;  Hough  v.  Rich-  {m")  [Pott  v.  Clcgg,  16  M.  &  W.  321.] 

ardson,  3  Story,  659;    Thomas    v.  Mar-  (m*)   [Hollis'scase,  2  Vent.  345.] 

shall,  36  Ala.  504.]  (m^)  [Hargreavesi!.Michell,6Mad.326.] 

(m)  Amott  V.  Holden,  18  Q.  B.  593,  {nfi)    [Burke  «.  Jones,  2  Ves.   &  Bea. 

603  ;  Sanders  v.  Coward,  15  M.  &  W".  48  ;  275  ;  and  see  AVilliamson  &  Naylor,  3  Y. 

Blair  v.  Ormond,  17  Q.  B.  423.  &  C.  Exch.  208,  210,  note  (a),] 

(m^)  [Hovenden  v.  Annesley,  2  Sch.  &  (m')    [Courtenay  «.   William,  3  Hare, 

Lef.  607,  630;    2   Story  Eq.  Jur.  §   1520;  539;  Coates  f.  Coates,  33  Beav.  249;  33 

Hunter  o.  Gibbons,  1  H.  &  N.  459 ;  26  L.  L.  J.  Ch.  448.] 

.T.  Ex.  1.]  (m^)    [In   Farmers'  Bank   v.    Clark,   4 

(m^)   [2  Story  Eq.  Jur.  §§  1520,  1520  a;  Leigh  (Virg.),  519,  Carr   J.   speaking  of 
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remark,  further,  that  before  the  passing  of  Lord  Tenterden's 
act,  (n)  a  verbal  admission  of  the  debt,  within  six  years,  was  held 
to  be  sufficient  for  this  purpose. 

But,  by  the  first  section  of  that  act,  it  is  enacted :  "  that  in 
actions  of  debt,  (m^)  or  upon  the  case,  grounded  upon  any  simple 
contract,  no  acknowledgment  or  promise  ly  words  only  shall  be 
deemed  sufficient  evidence  of  a  new  or  continuing  contract,  where- 
by to  take  any  case  out  of  the  operation  of  the  said  enactments,  or 
either  of  them,  or  to  deprive  any  party  of  the  benefit  thereof, 
unless  such  acknowledgment  or  promise  shall  be  made  or  contained 
by  or  in  some  writing,  (o)  to  he  signed  hy  the  party  chargeable  there- 
by ;  and  that,  where  there  shall  be  two  or  more  joint  contractors, 
or  executors,  or  administrators  of  any  contractor,  no  such  joint  con- 
tractor, executor,  or  administrator  shall  lose  the  benefit  of  the  said 
enactments,  or  either  of  them,  so  as  to  be  chargeable  in  respect  or 
by  reason  only,  of  any  written  acknowledgment  or  promise  made 
and  signed  by  any  other  or  others  of  them :  provided  always,  that 
nothing  herein  contained  shall  alter,  or  take  away,  or  lessen  the 
effect  of  any  payment  of  any  [)rincipal  or  interest  made  by  any  per- 
son whatsoever  ;  provided  also,  that  in  actions  to  be  commenced 
against  two  or  more  such  joint  contractors,  or  executors,  or  admin- 
istrators, if  it  shall  appear  at  the  trial  or  otherwise  that  the  plaintiff, 
though  barred  by  either  of  the  said  recited  acts,  or  this  act,  as  to 
one  or  more  of  such  joint  contractors,  or  executors,  or  administrators, 

the  then  recent  cases  on  this  subject  said  :  Buteman  v.  Finder,  3  Q.  B.  574.     As  to 

"They  consider  the  acknowledgment  a  the  pleadings,  see  post,  1261,  note  (/i).] 

new  promise,   not   a  continuance  of  the  (n)    9  Geo.  4,  c.  14.     [Similar   statutes 

old."     And  this  he  regards  as  the  more  have  been  enacted  in  most  of  the  American 

rational  doctrine.     See,  also,  to  the  same  states.] 

effect.   Bell   u.   Morrison,   1    Peters,  373;  (ni)    [In    Downer  v.  Shaw,  28  N.  H. 

Levyu.  Cadet,  17  Serg.  &  K.   126;  Sea-  151,  it  was  held,  that  in  an  action  of  rfe6f 

right  1/.  Craighead,  1   Penn.  135 ;  Exeter  a  subsequent  admission  or  promise  would 

Bank  v.  Sullivan,   6  N.  H.   134  et  seq.;  not  remove  the  statute  bar.     See  Rice  v. 

Little  V.  Blunt,    9   Pick.   491 ;    Cady  v.  Wilder,  4  N.  H.  336.] 

Shepherd,  11  Pick.  408 ;  2  Phil.  Ev.  158 ;  (o)  Accordingly  it  has  been  held,  since 

Angell  on  Limitations  {4th  ed.),  §  208  et  the  statute,  that  a  verbal  order  by  the  trus- 

seq.;    Collyer  Partn.  §  430,   and  notes;  tees  of  a  turnpike  road,  that  money  should 

Brewster   v.  Hardeman,  Dudley   (Geo.),  be  raised  under  their  act,  for  the  purpose 

138 ;    Ames  u.  Le  Rue,  2  McLean,  216  ;  of  paying  off  the  claims  of  several  tra^s- 

Kempshall  v.  Goodman,  6  McLean,  189;  men   who   had   been   employed  by   them 

Downer  v.  Shaw,  28  N.  H.  151;  Titus  v.  thereunder,   and   amongst  others,   of  the 

Ash,  24  N.  H.  319.     Per  Abbott  C.  J.  in  plaintiff,  did  not  take  his  debt  out  of  the 

Pittam  V.   Foster,   1    B.  &  C.  248,  250 ;  operation  of  the  statute..    Emery  v.  Day, 

1  Cr.,  M.  &  R.  245. 
VOL.  II.  29 
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shall  nevertheless  be  entitled  to  recover  against  any  other  or  others 
of  the  defendants  by  virtue  of  a  new  acknowledgment,  or  promise, 
or  otherwise,  judgment  may  be  given  and  costs  allowed  for  the  plain- 
tiff, as  to  such  defendant  or  defendants  against  whom  he  shall  re- 
cover, and  for  the  other  defendant  or  defendants  against  the  plain- 
tiff." 

Section  2  enacts,  that  "  if  any  defendant  or  defendants  in  any 
action  on  any  simple  contract,  shall  plead  any  matter  in  abatement, 
to  the  effect  that  any  other  person  or  persons  ought  to  be  jointly 
sued,  and  issue  be  joined  on  such  plea,  and  it  shall  appear  at  the 
trial  that  the  action  could  not  by  reason  of  the  said  recited  acts,  or 
this  act,  or  of  either  of  them,  be  maintained  against  the  other 
person  or  persons  named  in  such  plea,  or  any  of  them,  the  issue 
joined  on  such  plea  shall  be  found  against  the  party  pleading  the 
same." 

Section  3  enacts,  that  "  no  indorsement  or  memorandum  of  any 
payment,  written  or  made  after  the  time  appointed  for  this  act  to 
take  effect,  upon  any  promissory  note,  bill  of  exchange  or  other 
writing,  hy  or  on  the  hehalf  of  the  party  to  whom  such  payment 
shall  be  made,  shall  be  deemed  sufficient  proof  of  such  payment, 
so  as  to  take  the  case  out  of  the  operation  of  either  of  the  said 
statutes." 

And  section  4  enacts,  that  "  the  said  recited  acts  and  this  act 
shall  be  deemed  and  taken  to  apply  to  the  case  of  any  debt  on 
simple  contract,  alleged  by  way  of  set-off  on  the  part  of  any  defend- 
ant either  by  plea,  notice,  or  otherwise." 

This  statute,  it  has  been  said,  "  did  not  intend  to  make  any 
r  ,    ,.      ,     alteration  in  the  legal  construction  to  be  put  upon  ac- 

Intention  of  ^  ^  ^ 

these  enact-  knowledgments  or  promises  made  by  defendants  :  but 
ments.  <:j  a  j  ^ 

merely  to  require  a  different  mode  of  proof  substituting 

the  certain  evidence   of  a  writing,  signed   by  tlie  party  chargeable, 

for  the   insecure   and  precarious  testimony  to  be  derived  from   the 

memory  of  witnesses.     To  inquire,  tlierefore,  wliethcr,  in  a  given 

case,  the  written   document   amounts    to  an    acknowledgment   or 

promise,  is  no  other  inquiry  than  whether  the  same  words  if  proved, 

before  the  statute,  to  have  been  spoken  by  the  defendant,  would 

have  had  a  similar  operation  and  effect."  (p) 

{p)  Per  Tindal  C.  J.   Haydon  c;.  Wil-  Kuntz,  16  Pcnn.  St.  210;  Bangs  v.  Hall, 

liams,  7  Biiiy.  163,  166.     [See  Sigourncy  2  Pick.  378;  Exeter  Bank  v.  Sullivan,  6 

t).  Drury,  14  Pick.  388,  389;  Wadsworth  N.  H.  135;  VVliitncy  v.  Bigclow,  4  Pick. 

0.   Thomas,   7    Barb.    445;    Harbold  ■/.  110;  Porter  o.  Hill,  4  Grcoul.  41 ;  Deshon 
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2.  The  modern  cases  upon  this  subject  have  satisfactorily  settled 
the  principles  on  which  an  admission  of  the  d,ebt,  after   what  a  suffi- 
the  lapse  of  six  years,  is  allowed  to  take  it  out  of  the   taowiedg- 
operation  of  the  statute  of  limitations.  "''"'■ 

These  principles  are  chiefly  as  follow. 

First,  in  order  to  take  a  case  oiit  of  the  statute,  there  must  be 
either  an  express  promise  to  pay,  or  an  acknowledgment  or  admis- 
sion of  the  debt,  in  terms  so  distinct  and  unqualified  as  that  a  prom- 
ise to  pay,  on  request,  may  be  reasonably  inferred  therefrom.  Qi) 


V.  Eaton,  4  Greenl.  413  ;  Russell  v.  Copp, 
5  N.  H.  154  ;  Bailey  v.  Cvane,  21  Pick. 
324.  In  Moore  v.  Banlc  of  Columbia,  6 
Peters,  86,  it  was  held  that  in  addition  to 
the  admission  of  a  present  subsisting  debt. 


111.  146;  Angell  on  Limittitions(4th  ed.), 
§  208  et  seq.  The  acknowledgment  must 
be  made  voluntarily,  and  not  as  a  witness. 
Bloodgood  V.  Brucn,  4  Selden  (N.  Y.), 
362.     A  written  agreement  to  waive  all 


there  must  be  either  an  express  promise  to  defence  which  a  party  might  otherwise 
pay,  or  circumstances  from  whicli  an  im- 
plied promise  may  fairly  be  presumed. 
And  this  is  there  said  to  be  the  conclusion 
to  which  the  English  cases  had  come  before 
the  late  act  of  9  Geo.  4,  i;.  14.  For  other 
American  cases  on  this  head,  see  Wetzell  v. 
Bussard,  11  Wheat.  309  ;  Perley  v.  Little, 
3  Greenl.  94  ;  Marshall  v.  Dalliber,  5  Conn. 


make  under  the  statute  of  limitations,  is 
not  sufficieiit  as  an  acknowledgment  of 
indebtedness,  or  as  an  express  promise,  to 
take  the  case  out  of  the  operation  of  the 
statute.  Warren  v.  Walker,  23  Maine, 
453.  The  defendant  did  not.  Whitman 
C.  J.  said,  "  agree  to  waive  the  defence  of 
payment,  or  of  the  non-performance  of  the 


480  ;  Lord  v.  Shaler,  3  Conn.  131  ;  Lyon     services  a^ charged,  or  indeed  of  any  otlier 


./.  Marclay,  1  Watts,  275 ;  Church  v. 
Feterow,  2  Penn.  305,  306 ;  Olcott  v. 
Scoles,  3  Vt.  73 ;  Russell  v.  Goss,  1  Mart. 
&  Yer.  270 ;  Young  v.  Monpoey,  2  Bailey, 
278;  Oliver  v.  Gray,  1  H.  &  Gill,  204; 
Stanton  v.  Stanton,  2  N.  H.  426;  Bell  o. 
Rowland,  Hardin,  361  ;  Harrison  v..  Hand- 
ley,  1  Bibb,  443 ;  Ormsby  !>.  Letcher,  3 
Bibb,  569  ;  Erics  v.  Boiselet,  9  Serg.  &  R, 
128 ;  Bell  v.  Morrison,  1  Peters,  361 ;  2 


defence,  which  he  might  have  had  to  the 
original  cause  of  action.  There  could 
not,  "then,  have  been  implied  in  the  mem- 
orandum, any  absolute,  or  oven  condi- 
tional acknowledgment  of  indebtedness, 
and  much  less  any  absolute  or  conditional 
promise  to  pay  the  debt."  But  a  party  is 
bound  by  his  written  agreement  made  for 
a  sufficient  consideration  before  the  statute 
could  operate  as  a  bar,  not  to  set  up  the 


Stark.  Ev.  (5th  Am.  ed.)  472,  note,  and    statute  of  limitations   as   a  defence  to  a 


numerous  cases  there  cited ;  Arnold  v. 
Dexter,  4  Mason,  122  ;  Sothoron  v.  Hardy, 
8  Gill  &  J.  133;  Buckner  v.  Johnson,  4 
Missou.  100 ;  M'Rae  v.  Purmort,  16  Wend. 
477;    Allen    ...Webster,   15  Wend.  284; 


claim  against  him.  Warren  u.  Walker, 
23  Maine,  453 ;  Webber  v.  Williams  Col- 
lege, 23  Pick.  302.  But  such  an  agree- 
ment, in  order  to  avoid  the  statute,  must  be 
in  writing  in  those  states  where  a  written 


Barrett  v.  Barrett,  8  Greenl.  353  ;  Brewer    acknowledgment,  &c.,  is  necessary.    Hodg- 


V.  Brewer,  6  Geo.  587  ;  Ventris  v.  Shaw, 
14  N.  H.  422;  Kensington  Bank  y.Patton, 
14  Penn.  St.  479  ;  Smith  v.  Leeper,  10 
Ired.  86;  Richmond  v.  Fugua,  11  Ired. 
445 ;  Brown  v.  State  Bank,  5  Eng.  134  ; 
Phelps  V.  Stewart,  12  Vt.  256  ;  Sherman 
V.  Wakeman,  11  Barb.  254;  Patterson  v. 
Cobb,  4  Florida,  481 ;  Ayers  v.  Richards,  12 


don  V.  Chase,  29  Maine,  47.  See  Hodg- 
don  V.  Chase,  32  Maine,  169;  Mills  v, 
Wildman,  18  Conn.  124.] 

{q)  Smith  v.  Thome,  18  Q.  B.  134, 143  ; 
and  see  Cockrill  v.  Sparkes,  1  H.  &  C. 
699  ;  per  Parke  B.  Willhimsi).  GrifiRth,  3 
Exch.  335,  342  ;  18  L.  J.  Exch.  210,  213  ; 
Gardner  «.  M'Mahon,  3  Q.  B.  561 ;   Wal- 
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And  It  appears  that  such  a  promise  to  pay  will  be  inferred  from 
an  absolute  admission  of  the  debt,  although  such  admission  be  ac- 
companied with  a  request  for  indulgence,  (r) 

So,  an  unqualified  admission  of  the  debt  will  be  sufficient  to  bar 
the  operation  of  the  statute,  although  the  parties  may  differ  as  to 
the  amount,  (s) 

So,  an  absolute  admission  of  some  debt  being  due  is  sufficient ; 
for  such  admission  may  be  coupled  with  evidence  to  prove  the 
amount.  (^)  And  so  a  general  promise  to  pay,  not  specifying  any 
amount,  but  which  can  be  made  certain  as  to  the  amount  by  ex- 
trinsic evidence,  will  take  the  case  out  of  the  statute,  (u) 

So  where  the  defendant,  having  been  Called  upon  by  a  creditor, 
—  who  was  the  holder  of  two  overdue  promissory  notes  made  by 
the  defendant,  —  for  a  statement  of  his  affairs,  made  out  an  account 
in  which   the  notes  were    inserted    as   a   debt  for  which   he  was 

433.  But  a  mere  general  admission  that 
something  is  due,  without  reference  to  the 
particular  claim  in  question,  is  not  suffi- 
cient. Pray  v.  Garcelon,  17  Maine,  145. 
The  acknowledgment  should  be  so  plain 
and  distinct  as  to  preclude  hesitation  about 
the  meaning  of  the  party  making  it. 
Magee  v.  Magee,  10  Watts,  172.  See 
Brown  v.  Bridges,  2  Miles,  425.  The 
acknowledgment  or  promise  should  specify 
or  refer  to  the  particular  debt  or  demand, 
or  cause  of  action  which  is  sought  to  be 
revived.  Martin  v.  Broach,  6  Geo.  21 ; 
Bobbins  v.  Farley,  2  Strobh.  348 ;  Brails- 
ford  v.  James,  3  Strobh.  171;  Davis  v. 
Steiner,  14  Penn.  St.  275;  Arey  u.  Ste- 
phenson, 11  Ired.  86  ;  Lockhart  v.  Eaves, 
Dudley  (S.  Car.),  321  ;  Budingham  v. 
Smith,  23  Conn.  453  ;  Shitler  v.  Brewer, 
23  Penn.  St.  413  ;  Huff  v.  Richardson,  19 
Penn.  St.  388  ;  Suter  v.  Sheeler,  22  Penn. 
St.  308  ;  Shaw  v.  Allen,  Busbee  Law  (N. 
Car.),  58;  McBride  v  Gray,  Busbee  Law 
( N.  Car. ) ,  420.  Where  a  letter  was  offered 
to  prove  the  new  promise  to  pay,  it  was  held 
to  apply  to  the  debt  in  suit,  as  there  was 
no  evidence  of  another  debt.  Coles  v. 
Kelscy,  2  Texas,  541.  See  Guy  v.  Tams, 
6  Gill,  82,  where  it  was  held  to  be  a  ques- 
tion for  a  jury  to  decide  whether  the  new 
promise  applied  to  the  demand  in  suit.] 


ler  V.  Lacy,  1  M.  &  G.  54 ;  1  Scott  N.  R. 
186  ;  Morrell  v.  Frith,  3  M.  &  W.  402, 405  ; 
Bird  V.  Gammon,  5  Scott,  213 ;  Dabbs 
V.  Humphreys,  10  Bing.  446. 

(r)  Comforth  c.  Smithard,  5  H.  &  N. 
13. 

(s)  CoUedge  v.  Horn,  3  Bing.  119; 
Gardner  v.  M'Mahon,  3  Q.  Bf561,  568. 
[See  Davis  v.  Steiner,  14  Penn.  St.  275 ; 
Mills  V.  Wildman,  18  Conn.  124;  Hazle- 
baker  v.  Reeves,  12  Penn.  St.  264.] 

(t)  See  Sidwell  v.  Mason,  2  H.  &  N.  306. 

(m)  Per  Alderson  B.  Spong  u.  Wright, 
9  M.  &  W.  629,  633  ;  Cheslyn  v.  Dalby,  4 
Y.  &  C.  238 ;  Williams  v.  Griffith,  3  Exch. 
335 ;  Dickenson  v.  Hatfield,  1  Moo.  & 
Rob.  141  ;  Lechmere  v.  Fletcher,  1  C.  & 
M.  623;  and  see  Edmonds  v.  Goater,  21 
L.  J.  C.  290;  [Woodbridge  v.  Allen,  12 
Met.  470.  It  is  not  necessary,  in  order  to 
revive  a  debt  barred  by  the  statute  of  lim- 
itations, that  any  specific  sum  should  be 
acknowledged  to  be  due,  as  the  amount 
actually  due  may  be  proved  by  extrinsic 
evidence,  provided  the  acknowledgment  is 
broad  enough  in  its  terms  to  include  such 
debt,  and  sufficiently  particular  to  show 
that  it  was  the  subject-matter  of  the  ac- 
knowledgment. Barnardu.  Bartholomew, 
22  Pick.  291.  See,  also,  Ilsley  y.  Jewett, 
2  Met.  168 ;  Kittredge  v.  Brown,  9  N.  H. 
377 ;   Dinsmore  v.  Dinsmore,  21  Maine, 
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liable  ;  this  was  held  to  be  sufficient  to  take  the  case  out  of  the 
statute.  («) 

And  it  has  been  held,  that  an  entry  in  a  bankrupt's  examination, 
of  a  certain  sum  being  due  to  A.,  is  a  sufficient  acknowledgment 
to  take  the  case  out  of  the  statute,  in  an  action  against  the  bank- 
rupt. (^) 

But  although,  where  there  is  a  distinct  and  unequivocal  acknowl- 
edgment, and  nothing  more,  a  promise  to  pay  may  and  q^^^-^^^ 
ought  to  be  implied ;  yet  where  the  party  guards  his  acknowiedg- 
acknowledgment,  this  implication  will  not  arise.  (2)  °'^°'' 
Thus,  although  there  be  the  most  distinct  admission  of  the  debt, 
yet  if  it  be  accompanied  by  a  refusal  to  pay,  the  statute  will  not  be 
barred  ;  for  such  refusal  prevents  the  implication  of  a  promise  aris- 
ing from  the  acknowledgment,  (o)  And  so,  if  there  be  an  ac- 
knowledgment accompanied  by  a  conditional  promise  to  pay,  no 
absolute  promise  can  be  implied  from  such  acknowledgment.  (J) 


{x)  Holmes  v.  Mackreth,  3  C.  B.  N.  S. 
789. 

iy]  Eicke  v.  Nokes,  1  Moo.  &  Rob.  360. 
But  see  Everett  u.  Robertson,  I  E.  &E.  16, 
where  it  was  held  that  the  insertion  of  the 
debt  by  the  defendant,  in  an  account  of  his 
debts  brought  in  on  a  petition  for  an  ar- 
rangement, under  7  &  8  Vict.  c.  70,  did 
not  take  such  debt  out  of  the  statute;  and 
see  Ex  parte  Topping,  34  L.  J.  Bank.  44 ; 
[Brown  v.  Bridges,  2  Miles,  424  ;  Christy 
V.  Elemington,  10  Barr,  120.  Charges 
made  annually  by  the  treasurer  against 
himself,  in  the  books  of  a  corporation,  for 
annual  interest  on  ajjlebt  due  from  him, 
are  recognition  of  the  debt  which  take  it 
out  of  the  statute.  Bluehill  Academy  u. 
Ellis,  32  Maine,  260.] 

{z)  See  Buckmaster  v.  Russell,  10  C.  B. 
N.  S.  745. 

(a)  Per  Tindal  C.  J.  Linley  v.  Bonsor, 
2  Scott,  399,  403  ;  A'Court  v.  Cross,  3 
Bing.  328 ;  Tanner  v.  Smart,  6  B.  &  C. 
603  ;  Brigstocke  v.  Smith,  1  C.  &  M.  483  ; 
per  Bosanquet  J.  Kennet  v.  Milbank,  8 
Bing.  38,  42.  The  following  had  been 
previously  held,  and  they  would  certainly 
be  now  considered  to  be  insufficient  ac- 
knowledgments :  "  I  must  refer  you  to 
Messrs.  C.  my  solicitors,  whose  opinion 


always  governs  me;  they  are  in  possession 
of  my  determination  and  ability."  Bick- 
nell  V.  Keppell,  1  N.  R.  20.  "  I  will  see 
my  attorney,  and  tell  him  to  do  what  is 
right."  Miller  v.  Caldwell,  3  D.  &  R.  267  ; 
Craig  V.  Cox,  Holt  N.  P.  380.  "I  owe 
you  not  a  farthing,  for  it  is  more  than  six 
years  since."  Coltman  v.  Marsh,  8  Taunt. 
380.  "  I  thought  it  had  been  settled  at 
the  time,  but  I  have  been  in  so  much 
trouble  since,  that  I  cannot  recollect  any- 
thing about  it."  Hellings  v.  Shaw,  7 
Taunt.  608.  "  The  testator  always  prom- 
ised not  to  distress  me  for  it ;  "  held  to  be 
no  evidence  of  a  promise  to  him.  Ward  v. 
Hunter,  6  Taunt.  210.  One  of  several 
executors  said,  "  I  believe  the  debt  to  be  a 
just  one,  but  I  cannot  do  anything  without 
the  consent  of  the  testator's  family ;  " 
held  insufBcient.  M'CuUoch  u.  Dawes, 
9  D.  &  R.  40.  "  I  cannot  afford  to  pay 
my  new  debts,  much  less  my  old  ones." 
Knott  V.  Farren,  4  D.  &  R.  479. 

(b)  Per  Tindal  C.  J.  Linley  v.  Bonsor, 
2  Scott,  399,  403  ;  and  see  Evans  v.  Simon,  * 
9  Exch.  282;  [Betton  v.  Cutts,  11  N.  H. 
170;  Manning  v.  Wheeler,  13  N.  H.  486; 
Butterfield  ^.  Jacobs,  15  N.  H.  140;  Bul- 
lock V.  Smith,  15  Geo.  39.1 ;  Bloodgood  v. 
Bruen,  4  Selden  (N.  Y.),  362.    Where  the 
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So  the  giving  of  a  bill  or  note,  in  renewal  of  a  former  bill  or  note 

given  as  a  security  for  money  lent,  is  not  sufficient,  of  itself,  to  take 
the  case  out  of  the  statute  as  to  the  original  demand,  (c) 

And  so,  where  there  is  an  acknowledgment  which  primd  facie 
satisfies  the  statute,  but  other  evidence  is  given  which  shows  that 
the  document  was  drawn  up  for  a  different  purpose,  a  promise  to 
pay  will  not  be  implied  therefrom.  (cZ) 

It  is  impossible  to  lay  down  any  general  rule  which  will  govern 
Gases  of  in-  all  the  cases  on  this  subject ;  (e)  and  it  would  not  be 
acknowiedg-  consistent  with  the  limits  and  object  of  this  work  to  cite, 
■"™'^'  at  length,  the  various  decisions  which  have  taken  place 

with  reference  thereto.     But  the  following  cases  will  serve  to  show 

o 

the  leading  principles,  on  which  acknowledgments  have  been  held 
to  be  insufficient  to  bar  the  operation  of  the  statute. 

Thus,  in  the  case  of  A'Court  v.  Cross,  (/)  it  appeared  that  the 
defendant,  on  being  arrested  for  a"  debt  more  than  six  years  old, 
said,  "  I  know  that  I  owe  the  money  ;  but  the  bill  I  gave  is  on  a 
threepenny  receipt  stamp,  and  I  will  never  pay  it :  "  and  the  court 
held,  that  the  defendant's  assertion,  "  that  he  would  never  pay," 
repelled  the  inference  of  a  promise,  and  neuti'alized  the  effect  of  the 
acknowledgment,  so  that  the  statute  was  not  barred. 

So  in  Tanner  v.  Smart,  (^)  —  which  was  an  action  on  a  promis- 
sory note,  to  which  the  statute  of  limitations  was  pleaded, — the 
defendant  was  proved  to  have  said,  "  I  cannot  pay  the  debt  at 
present,  but  I  will  pay  it  as  soon  as  I  can  ;  "  and  it  was  held  that, 
as  no  proof  was  given  of  the  defendant's  ability  to  pay,  the  statute 
was  a  bar.  (^i) 

maker  of  the  note  said  that  he  owed  the  (e)  Per  Williams  J.  Gardner  v.  M'Ma- 

debt,  but  was  unable  to  pay  it,  and  that  hon,  3  Q.  B.  461,  568. 

he  was  determined  to   pay  it;   this   was  (/)  3  Bing.  328.     See,   also,  Rawcroft 

held   not  to  be  evidence  of  an  uncondi-  u.  Lomas,  4  M.  &  S.  457. 

tional  promise  to  pay.     Atwood  !;.  Coburn,  (g)  6  B.   &   C.  603  ;  and  see  Scales  v. 

4   N.   H.  315.     See  Thayer  u.  Mills,  14  Jacob,  3  Bing.  638 ;  Ayton  u.  Bolt,  4  Bing. 

Maine,  300  ;  Lombard  v.  Tease,  14  Maine,  105. 

349  ;  Brooks  v.  Chesley,  4  Gill,  205  ;  Ken-  {g^)  [Sherman  v.  Wakeman,  11  'Barb. 

sington   Bank   u.    Patton,   14   i'enn.    St.  254 ;  Tompkins  v.  Brown,  1  Denio,  247  ; 

479.]  Farmers'  Bank   v.    Clark,   4   Leigh,  519. 

(c)  Foster  v.  Dawber,  6  Exch.  839;  20  But  sec  Cummings  v.  Gassett,  19Vt.  308; 

L.  J.  Exch.  385.  Buttcrfield  u.  Jacobs,  15   N.  H.   140.     In 

{d)  Cripps  V.  Davies,  12  M.  &  W.  159,  this  last  case  the  debtor  said  he  would  go 

169  ;  and  see  Cockrill  v.  Sparkes,  1  H.  &  to  work  at  his  trade,  and  would  pay  the 

C.  699 ;  [Wellman  v.  Southard,  30  Maine,  debt  as  fast  as  he  could  ;  and  this  was  held 

425.]  to  be  an  absolute  promise,  taking  the  debt 
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So  in  Fearn  v.  Lewis,  (Ji)  in  answer  to  a  plea  of  the  statute  of 
limitations,  two  letters  of  defendant  were  produced,  containing  the 
following  observations :  "  Plaintiff's  claim  with  that  of  others 
shall  receive  that  attention  that,  as  an  honorable  man,  I  consider 
them  to  deserve,  and  it  is  my  intention  to  pay  them  ;....!  must 
be  allowed  time  to  arrange  my  affairs.  If  I  am  proceeded  against, 
any  exertion  of  mine  will  be  rendered  abortive."  "  I  am  ready 
and  willing  to  do  anything  and  everything  to  satisfy  Mr.  F.  and  all 
my  creditors  ;  and  my  only  regret  is,  that  by  the  way  my  father 
has  left  me,  I  am  totally  unable  to  do  more  than  give  up  (which  I 
do  by  deed)  almost  the  whole  of  my  income  to  my  creditors,  &c. ; 
and  if  I  am  put  in  prison,  not  one  penny  will  my  creditors  ever  re- 
ceive ;  if  my  person  is  laid  hold  of,  I  never  will  put  in  bail,  but 
surrender  : ' '  and  it  was  held,  that  the  above  letters  were  not  suffi- 
cient to  bar  the  statute ;  inasmuch  as  they  did  not  "  import  such  a 
direct  and  unqualified  acknowledgment  of  a  debt,  as  would  author- 
ize the  court  in  implying  a  promise  to  pay." 

And  upon  the  same  principle  it  was  held,  in  Brigstocke  v. 
Smith,  (z)  that  the  following  letter  was  not  sufficient  to  take  the 
case  out  of  the  statute  :  "  In  reply  to  your  application  of  the 
19th  instant,  for  the  payment  of  891.  10s.  ll^d.  to  Mr.  D.  Brig- 
stocke, I  beg  to  say  that  it  is  a  claim  I  am  by  no  means  prepared 
to  admit  to  the  full  extent ;  and  to  make  the  following  observations 
respecting  it :  Of  that  sum,  681.  3s.  8c?.  is  made  up  of  items  for 
business  and  materials,  stated  to  have  been  done  and  furnished  be- 
tween 1817  and  1824,  a  period  during  which  I  was  concerned  in 
two  successive  partnerships,  to  one  or  other  of  whom,  the  accounts 
Mr.  B.  was  entitled  to  recover  ought  to  have  been  charged. 
Having  at  different  times  wound  up  both  those  concerns,  and 
quitted  Carmarthen  as  long  back  as  the  year  1824,  I  was  surprised 
to  receive  Mr.  B.'s  bill  in  1829,  five  years  afterwards ;  and  it  is 
certainly  not  a  little  strange,  that  he  should  then  send  in  a  charge 
of  so  old  a  debt,  when,  if  any  account  was  due,  it  could  hardly  be 
expected  that  the  means  would  remain  of  ascertaining  its  correct- 
ness. I  cannot,  therefore,  allow  that  I  am  liable  to  pay  any  part 
of  the  account  previous  to  the  year  1825  ;  but,  as  I  anticipate  being 

ont  of  the  statute.     So,  where  the  debtor    an  absolute  promise.    First  Cong.  Soc.  in 
said  he  had  not  the  money,  but  would  pay    Lyme  v.  Miller,  15  N.  H.  520.] 
the  note  as  soon  as  he  could,  this  was  held        (A)  6  Bing.  349. 

(i)  1  C.  &  M.  483. 
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in  Carmarthen  shortly,  I  will  communicate  with  Mr.  B.  personally 
respecting  it.  The  remainder  of  the  account  is  for  repairs  ordered 
by  an  agent  under  the  late  firm  of  Robert  Smith  &  Co.,  to  be  done 
at  the  works  at  Carmarthen  in  1827,  together  with  a  few  items  for 
glazing,  in  the  year  1825,  making  together  201.  17s.  5c?.,  which  I 
believe  to  be  correctly  charged,  and  for  which  I  inclose  a  check, 
and  will  thank  you  to  acknowledge  the  receipt  of  it ;  "  and  Bayley 
B.  :  said  "In  the  present  case  there  is  a  letter  acknowledging  that 
the  plaintiff  makes  a  demand,  but  not  acknowledging  the  propriety 
of  the  demand,  and  denying  all  liability  on  his  part  to  make  the 
payment.  I  think,  where  there  is  such  a  denial,  I  cannot  make  the 
implication  of  a  promise  to  pay." 

So  in  Spong  v.  Wright,  (Jc)  an  admission  in  the  following  terms  : 
"  I  have  to  request  you  will  be  pleased  to  send  me  in  any  bill, 
or  what  demand  you  have  to  make  on  me,  and,  if  just,  I  shall  not 
give  you  the  trouble  of  going  to  law,"  —  was  held  not  to  be  suffi- 
cient to  take  the  case  out  of  the  statute.  So  a  letter  which  admits 
a  debt,  but  which  is  expressed  to  be  written  "  without  prejudice," 
is  not  a  sufficient  acknowledgment  to  bar  the  statute.  (J)  So, 
where  the  defendant  wrote  to  the  clerk  of  the  plaintiff  as  follows  : 
"  I  will  not  fail  to  meet  the  plaintiff  on  fair  terms,  and  have  now 
a  hope  that,  before  perhaps  a  week  from  this  date,  I  shall  have  it  in 
my  power  to  pay  him,  at  all  events  a  portion  of  the  debt,  when  we 
shall  settle  about  the  liquidation  of  the  balance  ;  "  this  was  held 
not  to  be  sufficient  to  take  the  case  out  of  the  statute,  (rn)  And 
so  it  would  seem,  that  the  mere  expression  by  the  debtor,  of  a  wish 
or  promise  not  to  avail  himself  of  the  statute,  is  not  a  sufficient  ac- 
knowledgment to  prevent  the  operation  thereof,  (ri) 

So  it  appears  that  a  direction  for  the  payment  of  debts,  or  a 
devise  in  trust  for  the  payment  of  debts  in  a  will  of  personal  estate, 
will  not  prevent  the  operation  of  the  statute,  or  revive  a  debt  on 
which  the  statute  had  attached  before  the  death  of  the  testator,  (o) 
And  so  it  has  been  held,  that  a  debt  bearing  interest,  is  not  taken 
out  of  the  statute,   by  an  engagement,  signed  by  the  debtor,  to 

(k)  9  M.  &  ff .  629.  499  ;  Evans  v.  Tweedy,  1  Beav.  55 ;  Burke 

(I)  Cory  V.  Brctlon,  4  C.  &P.  462.  v.  Jones,  2  V.  &  B.   275 ;   [Carrington  v. 

(m)  Hart  v.  Prendergast,  14  M.  &  W.  Manning,  13  Ala.   611  ;    JIurray  u.  Me- 

741.  chanics'  Bank,  4  Edw.  Ch.  567 ;  "Walker  v. 

(n)  Rackham   v.  Marriott,  1   H.  &   N.  Campbell,  1  Hawks,  304.]     But  see  Jones 

234.  u.  Scott,  1  Russ.  &  My.  255. 

(o)  Freako  v.  Cranefeldt,  3  My.  &  Cr. 
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charge  his  estate  with  a  sum  corresponding  in  amount  with  such 
debt,  together  with  interest  from  the  date  of  the  engagement,  (p) 

In  like  manner,  —  on  tlie  principle  that  an  admission,  to  take 
a  debt  out  of  the  statute  of  limitations,  must  be  of  such  a  nature 
that  a  promise  can  be  implied  therefrom,  —  those  cases  in  which 
debtors  have  admitted  the  original  claim,  but  have  denied  that  a 
liability  existed  at  the  time  of  the  admission,  because  the  debt  had 
been  paid ;  (g')  or  because  there  was  a  set-off  against  it ;  (r)  or 
because  the  six  years  had  expired,  (s)  are  clearly  good  law. 

And  it  appears  that,  upon  the  same  principle,  an  admission  will 
not  be  effectual  to  take  the  case  out  of  the  statute,  when  it  is  quali- 
fied by  an  objection  which  would  at  any  time  have  exempted  the 
party  from  payment ;  (t)  or  accompanied  by  a  claim  to  be  dis- 
charged from  the  debt,  even  upon  some  ground  which  may  be 
shown  not  to  be  sufficient  for  that  purpose,  (u) 

So  if  a  cause  of  action,  arising  from  the  breach  of  a  contract  to  do 
an  act  at  a  specified  time,  be  once  barred  by  the  statute  of  limita- 
tions, a  subsequent  acknowledgment  by  the  party  that  he  broke  the 
contract,  will  not  take  the  case  out  of  the  statute,  (x) 

Nor  will  an  acknowledgment  of  the  debt  bar  the  statute,  if  it  be 
not  made  before  action  brought,  such  acknowledgment  Must  be  be- 
being  equivalent  to  a  new  promise.  (^)  "'^  action. 

(p)  Martin  v.  Knowles,  1  N.  &  M.  421.  (()  De  la  Torre  v.  Barclay,  1  Stark.  7. 
[But  if  the  maker  of  a  note,  which  has  run  (u)  See  Owen  u.  WooUey,  Bull.  N.  P. 
long  enough  to  be  barred  by  the  statute  of  168;  Goate  v.  Goate,  1  H.  &  N.  29  ;  over- 
limitations,  but  which  is  unpaid  and  due,  ruling  Partington  v.  Butcher,  6  Esp.  66 ; 
gives  a  mortgage  to  secure  the  payment  of  HcUings  v.  Shaw,  7  Taunt.  608 ;  Beale  v. 
it,  he  waives  the  benefit  of  the  statute,  and  Nind,  4  B.  &  Aid.  568,  571,  572,  note  (a). 
the  mortgage  is  a  valid  security.  Merrills  (x)  Boy  dell  u.  Drummond,  2  Camp. 
V.  Swift,  18  Conn.  257.]  160;    Hurst  v.  Parker,  1   B.  &  Aid.  92; 

(5)  Birk«.  Guy,  4Esp.  184;  Swann  v.  Short   u.   M'Carthy,   3   B.  &   Aid.   626; 

Sowell,  2  B.  &  Aid.  759.     But  see  Boy-  Whitehead  v.  Howard,  2   B.  &  B.  372  ; 

dell  V.  Drummond,  2  Camp.  161  ;   Craig  Gibbons  v.  M'Casland,  1  B.  &  Aid.  691, 

«.  Cox,  Holt  N.  P.  R.  381.     [See  Dickin-  692. 

son  V.  McCamey,  5  Geo.  486 ;  Carruth  u.        (y)  Bateman  a.  Pinder,  3   Q.  B.  574; 

Paige  22  Vt.  179.1  overruling  on  this  point  Yea  v.  Fouraker, 

(r)  'Swann  o.  Sowell,  2  B.  &  Aid.  759  ;  2  Burr.  1099  ;  Thornton  0.  lUingworth,  2 

and  see  Francis  v.  Hawkesley,  1  E.  &  E.  B.  &  C.  825.     [Such  is  clearly  the  true 

1052;  [Davidson  v.  Morris,  5  Sm.  &  M.  principleupon  this  subject;  ante,  1236,  note 

564 ;  Lafarge  v.  Jayne,  9  Barr,  410.]  ('«») ;  Ellicott  v.  Nichols,  7  Gill,  85  ;  Win- 

(s)  Coltraan  v.  Marsh,  3  Taunt.  380;  gan  Indigo  Society  11.  Kidd,  Dudley  (S. 

Bryan  v.  Horsman,  5  Esp.  81 ;   Kawcroft  Gar.),  115  ;  Brewster  v.  Hardeman,  Dudley 

V.  Lomas,  4  M.  &  S.  457  ;  Snook  v.  Mears,  (Geo.),  138  ;  Reigne  v.  Desportes,  Dudley 

5  Price  636;  Leaper  v.  Tatton,  16  East,  (S.  Car.)  118;  Martin  ..  Broach,  6  Geo. 

421       '  21  ;   poit,  1261,    note   (/i) ;    Angell  on 
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Where  the  defendant's  promise  is  conditional,  or  where  it  is  a 
Where  promise  to  pay  on  the  arrival  of  a  specified  time,  the 

knowledg-       performance  of  tlie  condition,  or  the  arrival  of  that  time, 

ment  condi-      '  iiii--(v^nt.  i  a 

tionai,  there  must  be  proved  by  the  plamtm.  (z)  Jiut  where  A.,  — 
proof  of  per-  '"'ho  had  signed,  as  surety  for  B.,  a  joint  and  several 
ormance.  promissory  note  made  by  A.  and  B.,  —  being  called 
upon,  after  the  death  of  B.,  for  payment  of  the  money  due  thereon, 
requested  the  holder  to  apply  to  B.'s  executrix,  and  stated  in  writ- 
ing, that  "  what  she  should  be  short,  he  ■would  assist  to  make  up  ;  " 
and  the  executrix  was  applied  to,  but  did  not  pay  anything :  it  was 
held  that  A.'s  conditional  promise  thereby  became  absolute,  and 
rendered  him  liable  in  an  action  brought  against  him  on  the  note 
more  than  six  years  after  its  date,  and  after  a  reasonable  time  had 
elapsed  for  payment  by  the  executrix,  (ji) 

And  it  would  now  appear  to  be  decided,  that  the  question  as  to 
Whether  ac-  whether  a  written  acknowledgment,  which  is  offered  in 
menT coifdi-  evidence  to  take  a  case  out  of  the  statute,  is  conditional 
qaefti'on  for  °^'  unconditional,  is  a  question  for  the  court,  and  not  for 
the  court.  the  jury,  except  where  the  document  is  connected  with 
other  evidence,  which  affects  its  construction.  (5) 

Limitations   (4th  ed.),  §  208  el  seq.    Al-  acknowledgment    became     unconditional, 

though  some  cases  seem  to  be  contra ;  Ilsley  and  was  sufficient  to  revive  the  remedy  for 

V.  Jewett,  3  Met.  439  ;  Love  v,  Hackett,  6  the  recovery  of  a  debt  barred  by  the  stat- 

Geo.  486;  Newlin  u.  Duncan,  1  Barring,  ute  of  limitations.     WatkinsK.  Stevens,  4 

204;  Guy  J).  Tarns,  6   Gill,  82;  Titus  v.  Barb.  168.] 

Ash,  24  N.  H.  329,  330.     The  promise  of  (6)  Routledge  o.   Ramsay,  8  A.  &  E. 

a  debtor  to  pay  a  debt,  which  has  been  221  ;    Morrell   c  Frith,  3  M.  &   W.  402. 

extinguished  by  a  release  from  the  cred-  [See  Mumford  v.  Freeman,   8  Met.  432. 

iter,  is  a  new  contract,  and  does  not  re-  In  Miller  u.  Lancaster,  4   Grccnl.  159,  it 

vive  the  original  debt.    Stearns  v.  Tappin,  was  decided  that  it  is  not  within  the  prov- 

.5  Duer  (N.  Y.),  294.]  inco  of  the  jury  to  determine  what  acts 

[z)  Hart  u.  Prendergast,   14  M.  &  W.  or  declarations  amount  to  a  new  promise. 

741,  745;    Tanner  v.  Smart,   6  B.   &   C.  See,  also.  Snook  v.  Mears,  5  Price,  638; 

603;    Haydou  v.  Williams,  7  Bing.   163.  Boyd  v.  Grant,  13  Serg.  &  R.  124;  semb. 

[See    Warren  Academy    v.    Starrett,    15  ace.     So,  in  Oliver  u.  Gray,  1   H.  &  Gill, 

Maine,  443  ;  Read  v.  Wilkinson,  2  Wash.  204,  it  was  held,  that  it  is  for  the  court  to 

514  ;  M'Lellan  v.  Albee,  17  Maine,  184  ;  decide  what  kind  of  promise  or  acknowl- 

Angell  Lim.  §§  235-239,280;  Betton  v.  edgment  is  sufficient  to  take  a  case  out  of 

Cutts,  11  N.  H.  170.]  the  act  of  limitations,  and   tlie  evidence 

(a)  Humphreys  v.  Jones,  14  M.  &  W.  1.  oifered  to  prove  such  promise  or  acknowl- 

[Where  the  defendant  said,  that  "  he  owed  edgment  is  proper  to  be  submitted  to  tho 

the  plaintiff,  and  intended  to  arrange  his  jury  as  in  other  cases,  under  the  direction 

business  and  pay  him  that  fall  or  winter,  of  the  court.     Martin  u.  Broach,  6  Geo. 

as  soon  as  he  could,"  it  was  held  that,  upon  21;    Love   v.  Hackett,  6    Geo.    486.     In 

the  expiration  of  the  ensuing  winter,  the  Gould  v.  Shirley,  2  Moore  &  P.  583,  it  was 
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If  a  written  acknowledgment,  produced  for  the  purpose  of  tak- 
ing a  case  out  of  the  statute,  contain  no  date,  parol  evi-   paroi  evi- 
dence may  be  given  of  the  time  at  which  it  was  writ-   aa^efofcon- 
ten.  (e)  tents. 

And  if  the  writing  which  contains  the  acknowledgment  has  been 
lost,  parol  evidence  may  be  given  of  its  contents,  (d) 

3.  Before  the  statute  9  Geo.  4,  c.  14,  it  was  held,  that  the  ad- 
mission of  the  debt  by  the  authorized  agent  of  the  By  whom  the 
debtor  ;  (e)  or  by  a  third  party,  to  whom  he  referred  the  m^nTmay  I'e 
creditor  for  information  respecting  his  demand  ;  (/)  or  ™'*"^'^- 
by  the  wife  of  a  debtor  who  was  accustomed  to  conduct  his  busi- 
ness ;  (.^f)  or  by  his  counsel  at  the  trial,  in  his  hearing ;  (A)  was  suf- 
ficient to  revive  the  remedy.  (A^) 

But,  under  that  statute,  it  was  held  that  the  written  acknowledg- 
ment which  is  required  to  take  a  case  out  of  the  statute  of  limita- 
tions, must  bear  the  actual  signature  of  the  party  chargeable 
thereby,  (z) 

Thus,  where  an  unsigned  letter,  written  and  sent  by  the  direc- 
tion of  the  assignees  of  a  bankrupt,  by  an  accountant  employed  by 
them  to  wind  up  the  affairs  of  the  bankrupt  estate,  contained  an 
admission  of  a  debt  of  the  bankrupt,  this  was  held  not  to  take  such 
debt  out  of  the  statute  as  against  the  assignees,  (ky 

Now,  however,  by  the  19  &  20  Vict.  c.  97,  s.  13,  an  acknowl- 
edgment under  the  9  Geo.  4,  c.  14,  ss.  1,  3,  will  be  suf-   i9&20Vict. 
ficient,  if  it  be  in  writing   signed   by  an  agent  of  the    '^'    '  '■ 
party  chargeable  thereby,  duly  authorized  to  make  such  acknowl- 
edgment. 

said  by  Best  C.  J.  that  where  the  terms  of  by  the  statute,  be  appointed  executor  or 

an  acknowledgment  of  a  debt  barred  by  administrator  of   the  debtor,  he  cannot 

the  statute   are  ambiguous,  tlieir  meaning  revive  the  debt,  because  he  cannot  make 

and  ejTert  are  questions  for  the  jury.]  u  promise  to   himself.     Richmond  Adm'r, 

(c)  Edmonds  v.  Downes,  2  C.  &  M.  459,  Pet'r,  2  Pick.  567.  Neither  has  he  any 
463.  right  to  retain  for  such  a  debt,  notwith- 

(d)  Haydon  v.  "Williams,  7  Bing.  163.  standing  a^  provision  in  the  will  for  the 

(e)  Burt  V.  Palmer,  5  Esp.  145.  payment  of  all  just  debts,  and  that  even 
(/)  "Williams  v.  Innes,  1  Camp.  364.  in  a  case  of  a  parent  and  child.  Rogers  i>. 
ig)  Anderson  a.  Sanderson,  Holt  N.  P.     Rogers,  3  "Wend.  503.]  As  to  an  acknowl- 

91.  See  Gregory  v.  Parker,  1  Camp.  394.  edgment  or  promise  by  an  executor  or  ad- 

(A)  Colledge    v.   Home,   3   Bing.    119.  ministrator,   see   Angell   on    Limitations 

See  now,  Kennett  o.  Milbank,  8  Bing.  40,  (4th  ed.),  §  263  et  seq. 

41.  (i)  Hyde  v.  Johnson,  3  Scott,  289. 

(fti)  [If  a  creditor,  whose  debt  is  barred  (k)  Pott  u.  Clegg,   16  M.  &  W.  321 ; 
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Tjp,  ^       ^         And  where  the  whole  document  is  in  the  handwriting 

What  a  saffi-  .  b 

cient  signa-  of  the  defendant,  his  name,  written  at  the  top,  will  be  a 
sufficient  signature  to  bind  him.  (V) 
It  will  also  be  remembered  that  the  statute  expressly  provides, 
Case  of  joint  that  even  a  written  acknowledgment  of  the  debt  by  one 
contractors.^  of  two  joint  contractors  or  executors,  shall  not  revive 
the  remedy  as  against  the  other,  (Z^)  and  that,  if  they  be  sued 


and  see  Whippy  v.  Hillary,  3  B.   &  Ad. 
399. 

(I)  Holmes  v.  Mackrell,  3  C.  B.  N,  S. 
789. 

(P)  [In  the  State  of  Connecticut,  it  has 
been  held,  that  the  acknowledgment  of 
one  of  several  joint  makers  of  a  promis- 
sory note,  will  take  it  out  of  the  statute 
as  against  the  others.  Bound  v.  Lathrop, 
4  Conn.  336;  Caldwell  v.  Sigourney,  19 
Conn.  37.  It  was  said,  however,  that  this 
is  true  only  where  the  acknowledgment  is 
made  under  such  circumstances,  as  to  en- 
title it  to  its  full  weight.  For,  although 
such  evidence  is  in  all  cases  admissible  for 
such  a  purpose,  it  will  not  in  all  cases  be 
sufficient.  Coit  v.  Tracy,  8  Conn.  268. 
Therefore,  where  there  was  a  joint  in- 
debtedness by  A.  and  B.  to  C,  growing 
out  of  an  agency  conducted  by  A.  and  B. 
jointly ;  and  more  than  twenty  years  after 
such  agency  was  ended,  B.  made  an  ac- 
knowledgment of  the  debt,  and  then,  at  his 
own  expense,  and  with  a  view  to  obtain  an 
advantage  himself,  by  a  recovery  against 
A.,  procured  a  suit  to  be  brought  in  the 
name  of  C,  against  A.  and  himself;  it 
was  held,  that  the  acknowledgment  of  B. 
under  such  circumstances,  was  not  suffi- 
cient to  remove  the  bar  of  the  statute  of 
limitations  set  up  by  A.  lb.  The  same 
distinction  between  the  admissibility  and 
the  sufficiency  of  evidence,  was  made  in 
the  case  of  Peck  w.  Botsford,  7  Conn.  172  ; 
in  which  it  was  held,  that  an  acknowledg- 
ment by  a  personal  representative  of  a 
deceased  person,  that  a  demand  against 
the  estate  of  the  deceased  barred  by  the 
statute,  is  due,  will  not  take  the  case  out 
of  the  statute.  It  was  held  in  Massachu- 
setts, that  the  acknowledgment  by  one  of 
several  joint  promisors  or  debtors,  would 


take  the  case  out  of  the  statute  as  to  the 
others,  in  Hunt  v.  Bridgham,  2  Pick.  .581 ; 
White  V.  Hale,  3  Pick.  291  ;  Prye  v.  Bar- 
ker, 4  Pick.  382 ;  Sigourney  v.  Drury,  14 
Pick.  387.  So  in  Maine,  in  Getchell  v. 
Heald,  3  Greenl.  26;  Pike  v.  Warren,  15 
Maine,  390 ;  Greenleaf  v.  Quincy,  3  Fairf 
11  ;  Dinsmore  v.  Dinsmore,  21  Maine, 
433;  Shepley  v.  Waterhouse,  22  Maine, 
497.  So  in  Georgia,  in  Cox  v.  Bailey,  9 
Geo.  467.  So  in  Vermont,  in  Joslyn  a. 
Smith,  13  Vt.  353  ;  Wheelock  v.  Doolittle, 
18  Vt.  440.  In  other  courts,  however,  the 
contrary  rule  has  prevailed,  and  in  them 
it  has  been  decided  that  the  acknowledg- 
ment of  a  debt  by  one  of  several  joint 
promisors  or  debtors,  is  not  sufficient  to 
take  the  case  out  of  the  statute  as  to  the 
others.  Arnold  v.  Dexter,  4  Mason,  122  ; 
Bell  V.  Morrison,  1  Peters,  351,  373  ;  Sea- 
right  V.  Craighead,  1  Penn.  135 ;  Levy 
V.  Cadet,  17  Serg.  &  R.  126;  CoUyer 
Partn.  §  430,  and  notes  and  cases  cited  ; 
Ellicott  V.  Nichols,  7  Gill,  85  ;  Van  Ken- 
rcn  V.  Parmelee,  2  Comst.  523  ;  Bogert  v. 
Vermilyea,  10  Barb.  32;  Shoemaker  v. 
Benedict,  1  Kernan,  176.  See  Cady  v. 
Shepherd,  11  Pick.  400;  Hopkins  v. 
Banks,  7  Cowen,  653  ;  Shelton  v.  Cocke, 
3  Munf.  191;  Hathaway  t).  Haskell,  9 
Pick.  42  ;  Coit  v.  Tracy,  9  Conn.  1  ;  Austin 
V.  Bostwick,  lb.  496  ;  Ward  v.  Howell,  5 
H.irr.  &  J.  60  ;  Patterson  u.  Choate,  7 
Wend.  441 ;  Exeter  Bank  v.  Sullivan,  6 
N.  H.  124  ;  Whipple  u.  Stevens,  22  N.  H. 
219  ;  Belote  v.  Wynne,  7  Yerger,  534  ;  An- 
gell  on  Limitations  (4th  ed.),  §  248  et  seq. 
In  some  cases  it  has  been  held  that  a  prom- 
ise by  one  partner,  after  the  period  of  the 
statute  had  run,  and  after  the  dissolution, 
would  not  revive  the  debt  against  his  co- 
partner ;  but  that  it  would  revive  the  debt 
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jointly,  the  plaintiff"  may  recover  in  such  action,  against  the  defend- 
ant who  has  acknowledged  the  claim ;  and  that  the  other  defendant 
shall  have  a  verdict,  (m)  So  where,  in  an  action  against  two,  it 
appeared  that  one  had  promised,  in  writing,  to  pay  "  his  proportion 
of  the  debt  ivhen  applied  to  ;  "  the  court  held  that,  having  refer- 
ence to  the  terms  of  such  promise,  the  plaintiff"  could  not,  in  an  ac- 
tion on  the  original  joint  cause  of  action,  recover  even  against  the 
party  who  made  it.  (w)  But  an  action  having  been  subsequently 
brought  against  that  party,  and  he  having  been  declared  against, 
specially,  on  his  conditional  promise  to  pay  his  share  of  the  debt 
when  applied  to  ;  it  was  decided,  that  such  written  promise  was 
binding,  and  that  the  action  was  well  brought,  although  the  memo- 
randum did  not  mention  the  defendant's  proportion  of  the  debt ; 
and  although,  in  the  former  action,  he  had  recovered  a  verdict  and 
judgment  on  the  pleas  of  the  general  issue  and  statute  of  limitations, 
and  the  plaintiff  had  had  a  verdict  and  judgment  against  the  other 
defendant  upon  the  general  issue,  (o) 

And  a  written  acknowledgment  of  a  debt  by  an  infant,    ^(,^„q^[_ 
will  take  such  debt  out  of  the  operation  of  the  statute,    edgmentby 

■         A     ^  intant. 

provided  it  was  incurred  for  necessaries,  (p) 

4.  Before  the  passing  of  the  9  Geo.  4,  c.  14,  it  was  held,  that  an 
acknowledgment,  to  take  a  debt  out  of  the  statute  of  to -whoin  the 
limitations,  need  not  be  made  to  the  creditor  himself,  nor  ^ent  may  be 
even  to  his  agent  or  servant,  (p^)  ""^  ^" 

though  made  after  dissolution,  if  before  (o)  Lechmere  v.  Fletcher,  1   C.   &  M. 

the    period   of  limitation    had    expired.  623. 

Brewster   v.    Hardeman,   Dudley   (Geo.),  (p)  Willins  v.  Smith,  4  E.  &  B.  180. 

138  ;  Fellows  v.  Guimarin,  lb.  100  ;  Steele  [A  spendthrift    under    guardianship   ac- 

u.  Jennings,  1  McMullan,  297.    See  Muse  knowledged  and  promised  to  pay  a  debt 

V.  Donaldson,  2  Humph.  166 ;  M'Intire  v.  contracted  by  him  before  the  guardianship 

Oliver,  2  Hawks,  209  ;   Walton   v.  Robin-  commenced  ;  this  was  held  insufficient  to 

son,  5  Ired.  341.     The  law,  in  reference  to  take  the  case  out  of  the  statute  of  limita- 

the  effect  of  an  acknowledgment  by  one  tions.     Manson  v.  Felton,  13  Pick.  206. 

joint  debtor,  has  been  changed  by  statute  A  promise  by  his  guardian  will  bind  him. 

in  Massachusetts,  so  as  to  conform  to  the  lb. ;  Hannum's  Appeal,  9  Barr,  47.] 

English  statute  referred  to  in  the  text.  See  (pi)   [It  has  been  held  that  an  acknowl- 

Rev.  Stat,  of  Mass.   c.  120,  §   14   et  seq.  ;  edgment,  to  take  a   case  out  of  the  act  of 

Gen.  Sts.  c.  155,  s.  13.       So  has  the  law  limitations,  need  not  be  made  to  the  plain- 

of  Maine,  Rev.  Stat,  of  Maine,  c.  146,  §§  tiff,  but  may   be   made   to  anybody  else 

20   24.1  (Oliver  u.  Gray,  1  H.  &  Gill,  204),  in  the 

(m)   Sects   1   2.  plaintiff's  absence;  Whitney  w.  Bigelow, 4 

(»)  Lechmere  ..  Fletcher,  1  C.    &  M.  Pick.  110;   Souldcr  ..  Van  Rensellaer,  <f 

623,  626,  note  (a).  Wend.  293  ;  St.  John  ..  Garow,  4  Porter, 
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Thus,  in  a  case  before  Lord  Kenyon  at  nisi  prius,  {q)  the  plain- 
tiff—  in  order  to  prove  an  acknowledgment  of  a  debt  by  the  de- 
fendant within  six  j'ears,  in  answer  to  a  plea  of  the  statute  of  limi- 
tations—  called  a  witness  to  whom  the  defendant  was  also  indebted, 
and  to  whom,  having  called  on  the  defendant  for  money,  the  latter 
said :  "  I  suppose  you  want  money,  but  I  cannot  pay  you  ;  I  must 
pay  Mr.  Peters  (the  plaintiff)  first,  and  then  I'll  pay  you  ; "  and 
his  lordship  held  that  this  acknowledgment  took  the  case  out  of  the 
statute.  So  where  A.,  by  means  of  misrepresentation,  received  of 
B.  and  several  other  persons,  who  were  his,  A.'s,  tenants,  various 
sums  of  money  to  which  he  was  not  entitled ;  and,  on  B.  remon- 
strating that  he  and  the  other  tenants  had  paid  more  than  was  due, 
A.  stated  to  B.,  that  if  there  was  any  mistake  it  should  be  recti- 
fied ;  it  was  held,  that  this  obviated  the  statute  as  to  the  payments 
made  by  the  other  tenants,  as  well  as  by  B.  (r)  So  an  acknowl- 
edgment of  a  debt  due  to  the  plaintiff,  in  a  deed  made  between  the 
debtor  and  third  persons,  and  to  which  the  plaintiff  was  a  stranger, 
was  held  to  be  sufficient  to  defeat  the  operation  of  the  statute,  (s) 

And  in  an  action  against  A.,  on  the  joint  and  several  promissory 
note  of  himself  and  B.,  it  was  held  to  be  enough,  in  order  to  take 
the  case  out  of  the  statute,  to  give  in  evidence  a  letter,  written  by 
A.  to  B.  within  six  years,  desiring  him  to  settle  the  demand,  (i) 

But  it  has  been  questioned  whether,  since  the  9  Geo.  4,  c.  14, 
a  written  acknowledgment  of  the  debt,  by  the  debtor  to  a  third 
person,  is  sufficient  to  bar  the  statute  ;  (tt)  althougli  certainly  if,  as 
was  said  by  Lord  Chief  Justice  Tindal,  the  object  of  the  9  Geo.  4, 

223  ;  Watkins  v.  Steycns,  4  Barb.   168  ;  v.  Barker,  4  Pick.  5S2  ;  Little  v.  Blunt,  9 

Cavshore  «.  Huyck,  6  Barb.  583 ;   Blood-  Pick.  488 ;  Dean  v.  Hcwett,  5  Wend.  257 ; 

good  u.  Bruen,  11   Barb.  427  ;  Philips  v.  Howe  t;.  Thompson,  2  Fairf.  152;  Bird  ti. 

Peters,  21  Barb.  351  ;  Angell  on  Limita-  Adams,  7  Geo.  505.     But  it  is  settled  in 

tions  (4th  ed.),  §  269.    But  sec  Bloodgood  Pennsylvania,  that  the   new   promise  or 

17.  Bruen,  4   Selden  (N.  Y.),  362.     Anew  acknowledgment  must    be  made    to   the 

promise,  made  after  the  death  of  the  cred-  creditor  or   his  agent.     Farmers'  &  Me- 

itor,  and  while  there  is  no  administrator  chanics'  Bank  v.  Wilson,  10  Watts,  261 ; 

on  his  estate,  may  be  given  in  evidence  Morgan   v.   Walton,   4    Penn.    St.    323 ; 

upon  a  declaration  founded  on  the  original  Christy  v.  Flcmington,  10  Penn.  St.  129.] 
demand,  without  any  averment  of  the  new         (q)  Peters  v.  Brown,  4  Esp.  46. 
promise,  even  if  it  be  conditional.    Betton        (r)  Clark   v.    Hougham,   2     B.    &   C. 

V.  Cutts,  11  N.  H.  170.     If  a  negotiable  149. 

note  bo  negotiated  after  the  expiration  of        (s)    Mountstephen  v.  Brooke,  3  B.  & 

six  years,  in  an  action  upon  it  by  the  in-  Aid.  141. 

florsee,  he  may  avail  himself  of  a  promise        (i)  Halliday  v.  Ward,  3  Camp.  32. 
made  to  the  promisee  before  the  transfer,         («)  Per  Alderson  B.  Grenfell  v.  Girdle- 
in  order  to  save  it  from  the  statute.    Frye  stone,  2  T.  &  C.  662,  676 ;  and  the  point 
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c.  14,  was  merely  to  substitute  the  "  certain  evidence  of  a  writing 
signed  by  the  party  chargeable,  for  the  insecure  and  precarious  testi- 
mony to  be  derived  from  the  memory  of  witnesses,"  (a;)  it  might  be 
very  fairly  contended,  that  the  writing,  if  signed  by  the  party 
chargeable  as  required  by  that  act,  could  lose  none  of  its  validity, 
merely  from  the  fact  of  its  having  been  addressed  to  a  third 
party  .(y) 

It  is  likewise  vexata  qucestio,  M'hether  an  acknowledgment  in 
writing,  given  by  the  maker  to  the  payee  of  a  promissory  note,  can 
be  made  available  to  defeat  the  statute,  in  an  action  by  a  subse- 
quent party  to  the  note.  (2)  But  it  is  clear  that  an  acknowledg- 
ment by  the  acceptor  of  a  bill  of  exchange,  within  six  years,  of  his 
liability  on  the  bill  to  the  pai/ee  thereof,  but  accompanied  with  a 
declaration  that  he  was  not  liable  to  the  drawer,  there  being  no 
consideration  for  the  acceptance,  would  not  be  sufficient  to  take  the 
case  out  of  the  statute,  in  an  action  by  the  latter  against  the  ac- 
ceptor ;  for  the  admission  could  not  inure  to  the  benefit  of  a  party 
whose  claim  the  defendant  denied,  (a) 

5.   Where  A.  has  an  account  against  B.,  some  of  the  items  of 
which  are  more  than  six  years  old  ;  and  B.  has  a  cross 
account  against  A.,  and  they  meet  and  go  through  both   ing  account 

^        ,         ,     ,  .  1     ■       p  <•    A  1  •       """i  promise 

accounts,  and  a  balance  is  struck  m  lavor  or  A. ;  this   to  pay  bal- 
amounts  to  an  affreement  to  set  off  B.'s  claim  against 
the  earlier  items  of  A.'s  ;  and,  out  of  this  agreement,  a  new  con- 
sideration arises  for  the  payment  of  the  balance,  which  takes  the 
case  out  of  the  statute  of  limitations.  (J) 

But  the  mere  statement  of  an  account,  and  promise  to  pay  the 
balance,  will  not  have  this  effect.  And,  therefore,  where  the  items 
of  an  account  are  beyond  six  years,  and  there  are  not  mutual  or 
cross  accounts  between  the  parties,  and  they  meet  and  go  into  the 
account,  and  strike  a  balance,  an  action  will  not  lie  on  the  count  on 
an  account  stated,  to  recover  such  balance,  (c) 

was  raised  but  not  decided,  in  Howcutt  v.  &  E.  102,  104,  expressed  an  opinion  that 

Bonser,  3  Excli.  491,  500.  it  might.     [So  it  has  been  held  in  Frye  v. 

{x)  HayJou  v.  Williams,  7  Bing.    163,  Barker,  4  Piek.   582;   Little  v.  Blunt,  9 

166.  Pick.  488  ;  Dean  ;;.  Hewett,  5  Wend.  257  ; 

{y}  But  see,  per  Martin  and  Bramwell  Howe  y.  Thompson,  2  Fairf.  152;  Bird  «. 

BB.  Godwin  v.  CuUey,  4  H.  &  N.  373,  379,  Adams,  7  Geo.  505.] 

380.  (a)  Easterly  v.  PuUen,  3  Stark.  186. 

(z)  See   Cripps  v.  Davis,  12  M.  &  W.  (6)  Ashby  y.  James,  11  M.  &  W.  542. 

159  ;  Patterson  J.  in  Gale  v.  Capern,  1  A.  (c)  Per  Alderson  B.  Ashby  y.  Jame 
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To  agent. 


6.  It  will  be  remembered  that  the  statute  9  Geo.  4,  c.  14,  s.  1, 
Effect  of  part  provides,  "  that  nothing  therein  contained  shall  alter  or 
payment.  ^^^  away,  or  lesgen  the  eiFect  of  any  payment  of  any 
principal  or  interest  made  by  any  personJ'^  (c^) 

Therefore,  since  that  act,  (cZ)  as  -vvell  as  before,  (e)  part  pay- 
ment of  a  debt  revives  the  claim  as  to  the  residue ;  and  the  reason 
is,  because  such  part  payment  is  evidence  of  a  fresh  promise.  (/) 
And  part  payment  to  an  agent,  will  take  the  debt  out 
of  the  statute  as  against  the  principal.  (^) 
But  in  order  that  a  payment  may  have  this  effect,  it  must  appear, 
either  bv  the  declaration  or  by  the  acts  of  the  party 

Must  be  of  ,  ■        .  ,        1  .     .  „    ,  .         ,      •' 

debt  in  ques-  makmg  it,  or  by  the  appropriation  ot  the  party  in  whose 
favor  it  is  made,  to  have  been  made  in  part  payment  of 
the  debt  in  question.  And  if  it  stand  ambiguous  whether  it  be  a 
part  payment  of  an  existing  debt,  or  a  payment  generally,  without 
the  admission  of  any  greater  debt  being  due  to  the  party,  then  it  is 
not  sufficient  to  bar  the  statute,  (h) 

So,  where  there  are  two  clear   undisputed  debts,  and  there  is 


supra;  Jones  fc.  Rider,  4  M.  &  W.  32; 
overruling  Smitli  v.  Forty,  4  C.  &  P.  126. 

(c')  [The  court  cannot  imply  a  promise, 
so  as  to  take  the  contract  out  of  the  opera- 
tion of  the  statute  of  limitations,  as  an  in- 
ference of  law,  from  the  payment  of  a  part 
of  the  debt ;  but  the  evidence  should  be 
submitted  by  the  court  to  the  jury,  with 
proper  instructions  to  enable  them  to  do 
it.  White  ...  Jordan,  27  Maine,  370; 
State  Bank  v.  Wooddy,  5  Eng.  638; 
Smith  V.  Westmoreland,  12  Sm.  &  M.  663. 
"  Partial  payments  are  only  available  as 
facts,  from  which  an  admission  of  the  en- 
tire debt  and  a  present  liability  to  pay  may 
be  inferred."  Allen  J.  in  Shoemaker  v. 
Benedict,  1  Kernan  (N.  Y.),  176.  See 
Bowker  v.  Harris,  30  Vt.  424.] 

(rf)  Wyatt  ;;.  Hodson,  8  Bing.  309  ; 
Bcaley  v.  Greenslade,  2  C.  &  J.  61  ;  Chip- 
pendale V.  Thurston,  4  C.  &  P.  98 ;  Moo. 
&M.  411. 

(e)  Whitcomb  v.  Whiting,  2  Doug.  652  ; 
Burleigh  v.  Stott,  8  B.  &  C.  36  ;  Pease  v. 
Hirst,  10  B.  &  C.  122. 

(/)  Per  Parke  J.  Gowan  v.  Forster,  3 
B.  &  Ad.  507, 511.      [See  Angell  on  Lim. 


(4th  ed.)  §  240  et  seq. ;  White  v.  Jordan, 
27  Maine,  370  ;  Shoemaker  v.  Benedict,  1 
Kernan  (N.  Y.),  176  ;  Smith  v.  AVestmore- 
land,  1 2  Sm.  &  M.  663 ;  Carshore  v.  Huyck, 
6  Barb.  583  ;  Whipple  o.  Stevens,  22  N. 
H.  226;  Sigourney  u.  Drury,  14  Pick. 
387  ;  Bell  v.  Monison,  1  Peters  (U.  S.), 
351  ;  Exeter  Bank  t,.  Sullivan,  6  N.  H. 
124.  An  action  on  a  witnessed  note,  on 
which  a  partial  payment  has  been  made 
within  twenty  years  from  its  date,  is  not 
barred  by  the  statute  of  limitations  of 
Maine,  until  twenty  years  after  such  pay- 
ment.    Estes  V.  Blake,  30  Maine,  16.] 

(jr)  See  Megginson  v.  Harper,  2  C.  & 
M.  322  ;  [Hill  v.  Kendall,  25  Vt.  528.  As 
to  an  acknowledgment  or  part  payment 
to  an  administrator,  see  Baxter  v.  Peuni- 
man,  8  Mass.  133  ;  Jones  v.  Moore,  5  Binn. 
573  ;  Angell  on  Limitations  {4th  ed.),  § 
263  et  seq.\ 

(h)  Per  Cur.  Waugh  v.  Cope,  6  M.  & 
W.  824,  829  ;  Tippetts  v.  Hcanc,  1  Cr.,  M. 
&  R.  252  ;  Mills  v.  Fowkes,  7  Scott,  444  ; 
and  see  per  Cur.  Burkitt  v.  Blanchard,  3 
Exch.  89,  91. 
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evidence  of  a  part  payment,  within  six  years,  not  specifically  ap- 
propriated to  the  one  debt  or  the  other  ;    it  would  seem   Rule  where 
to  be  a  question  for   the  jury,  whether  such  payment   undL*uted"* 
was  not  applicable  to  both  debts,  (i)  (l^bts. 

And  if  the  fact  of  such  part  payment  be  proved,  the  appropriation 
thereof  to  any  particular  debt  for  the  purpose  of  taking  it  out  of  the 
statute,  may  be  shown  by  any  medium  of  proof,  e.  g.  by  proof  that 
the  debtor  afterwards  admitted,  orally,  that  he  had  made  the  pay- 
ment on  account  of  such  debt.  (Ji) 

So,  if  the  fact  of  a  part  payment  by  the  defendant  be  proved  by 
an  admission  in  writing,  signed  by  him,  and  there  be  evidence  of  a 
subsequent  declaration  by  the  defendant  as  to  the  account  on  which 
such  payment  was  made  ;  it  is  for  the  jury  to  say,  on  the  w^hole 
facts  of  the  case,  on  what  account  suph  payment  really  was  made.  (T) 
But  if  there  be  evidence  that  the  payment  was  accompanied  by 
such  declaration,  it  will  be  qualified  thereby.  (Z) 

Wliere,  however,  there  are  two  debts,  one  of  which  is  disputed 
and  the  other  undisputed,  and  a  part  payment  is  made    Rule  where 
by  the  defendant  to  the  plaintiff;  tiie  jury  will,  in  the   jebteVdU- 
absence  of  any  pi-oof  of  its  having  been  made  specifically   puted. 
on  account  of  either  debt,  be  warranted  in  inferring  that  it  was 
made  on  account  of  that  one  which  was  undisputed,  (m)    So,  where 
there  are  two  debts,  one  of  which  is  barred  by  the  statute  ;  a  gen- 
eral payment  is  held,  prhnd  facie,  to  have  made  been  on  account  of 

{i)  Walker  v.  Butler,   6  E.  &  B.  506.  effect   would   be   to   take  the  note,  upon 

But  sec  Burn  v.  Boulton,  2   C.  B.  476.  which  the  application  was  made,  out  of  the 

[See  Pond  v.  Williams,  1  Graj',  630.     But  statute  of  limitations  ;  but  that  he  could 

in  Ayer  y.  Hawkins,  19  Vt.  26,  it  was  held  not  divide   the  payment   among  all    the 

that,  if  a  debtor,  owing  several  demands  notes,  indorsing  a  part  on  each,  and  claim 

to  his  creditor,  make  a  general  payment,  that  all  were  thereby   taken   out  of  the 

and  neglect  to  direct  its  application,  the  operation  of  the  statute.     It  is  not  essen- 

right  of  designation  belongs  to  the  cred-  tial  that  the  debtor  should  have  recollected 

itor;  yet  he  must  make  an  application,  to  the  giving   of   the  notes,  at  the  time  of 

which  the  debtor  could  not  justly  or  rea-  making  the  payment,  if  he  was  aware  of 

sonably  object.     Therefore,  where  the  de-  the    indebtedness    for    which    they    were 

inands   consisted    of   three   notes,   all   of  given,   and    acted   with   reference    to    it. 

which  were  barred  by  the  statute  of  limi-  Ayer  v.  Hawkins,  supra.] 

lations,  and  the  debtor  made  a  general  pay-  {k)  Bevan  v.   Geething,  3   Q.  B.  740.; 

uient,  it  was  held  that  the  creditor  might  Waters  v.  Tomkins,  2  Cr.,  M.  &  E.  723. 

apply  it  upon  which  note  he  pleased,  that  (/)  Baildon  v.  Walton  (in  Cam.  Scac), 

he  might  indorse  it,  if  he  so  chose,  upon  1  Exch.  617,  633  ;  [Bellzhoover  v.  Yewell, 

the   largest  note,  although   it  was  subse-  11  Gill  &  J.  212.] 

quent,  in  date,  to  the  others,  and  that  the  (m)  Burn  v.  Boulton,  2  C.  B.  476. 
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the  debt  not  barred,  (n)  And  where,  in  an  action  on  a  promissory- 
note  bearing  interest,  proof  was  given  that  the  defendant,  on  being 
sent  to  by  the  plaintiiF  for  money,  paid  11.  and  said :  "  This  puts 
us  straight  for  last  year's  interest,  all  but  18s.  ;  some  day  next 
week  I  will  bring  that  up :  "  this  was  held  to  be  sufficient  to  take 
the  case  out  of  the  statute,  there  being  no  evidence  that  there  was 
any  other  debt  due  from  the  defendant  to  the  plaintiff,  (o) 

So  it  is  held,  that  part  payment  of  a  debt  will  not  take  the  case 
Part  pay-  o^t  of  the  statute,  unless  the  payment  be  made  under 
™™i  tent***^    circumstances,  which  will  warrant  a  jury  in  inferring 

with  promise  therefrom  a  promise  to  pay  the  residue,  (o^)  Accord- 
to  pay 

residne.  inglv,  where  the  facts  showed  that,  at  the  time  the  de- 

fendant made  the  payment,  he  clearly  intended  to  pay  the  whole 
debt,  in  full  ;  it  was  held,  that  this  did  not  take  the  case  out  of  the 
statute.  (^)  And  so  where  a  party,  on  being  applied  to  for  pay- 
ment of  a  debt,  paid  a  sovereign,  but  said  that,  although  he  owed 
the  money,  he  would  not  pay  it ;  it  was  held  to  be  a  question  for 
the  jury,  whether  he  intended  thereby  to  refuse  payment  or  merely 
spoke  in  jest,  (g) 

Subject  to  these  rules,  however,  even  a  payment  of  interest,  qua 
Payment  of  interest,  (r)  where  the  debt  consists  or  is  composed  of 
mterest.  principal  and  interest,  will  take  the  case  out  of  the  stat- 

ute ;  (s)  although  such  payment  be  made  by  an  agent,  (i) 

(n)  Per  Wood  V.  C.  Nash  a.  Hodgson,  days,  which  offer  the  creditor  did  not  ac- 

25  L.  J.  C.  186.  cept;  this  was  held  not  to  take  the  case 

(o)  Evans  u.  Davies,  4  A.  &  E.  840.  out  of  the  statute  of  limitations.    Exeter 

(fli)   [Jones    V.   Jones,   21   N.   H.  219  ;  Bank  v.  Sullivan,  6  N.  H.  124;  Smith  v. 

White  u.  Jordan,  27   Maine,  370 ;    State  March,  cited  6  N.  H.  133.     See  Usley  v. 

Bank  v.  Wooddy,  5  Eng.  638 ;  Arnold  v.  Jewett,  2  Met.  168  ;  Cross  v.  Conner,  14 

Downing,  U  Barb.  554;  Smith  v.  Simms,  Vt.  399.] 

9  Geo.  418  ;  Steel  u.  Matthews,  7  Yerger,  {g)  Wainman  t'.  Kynman,  1  Exch.  118. 

313 ;  Sigourney  v.  Drury,  14  Pick.  387 ;  (r)  Per   Parke  B.    Sims   v.  Briitton,  5 

Whipple  V.  Stevens,  22  N.  H.  226.]  Exch.  802,  809. 

(p)  Foster  v.  Dawber,  6  Exch.  839,  853 ;  (s)  Worthington  v.  Grimsditch,  7  Q.  B. 
20  L.  J.  Exch.  385  ;  [Smith  v.  Eastman,  479  ;  Scholey  v.  Walton,  12  M.  &  W.  510, 
3  Cush.  355.  Where  the  maker  of  a  note  513;  [Sanford  v.  Hayes,  19  Conn.  591; 
authorized  an  agent  to  offer  for  the  note  Eryburg  u.  Osgood,  21  Maine,  176;  Wal- 
a  less  sum  than  the  amount  of  it,  such  an  ton  </.  Robinson,  5  Ired.  341.  See  Lane 
offer  not  accepted,  was  held  not  to  revive  v.  Doty,  4  Barb.  530.]  But  a  payment  on 
the  debt  against  a  plea  of  the  statute  of  account  of  principal  does  not  admit  inter- 
limitations.  Atwood  y.  Coburn,  4  N.  H.  est,  unless  the  latter  be  shown  to  have  com- 
315.  Where  a  debtor,  to  whom  applica-  posed  part  of  the  claim,  and  to  be  con- 
tion  for  payment  was  made,  said  it  was  nected  therewith.  CoUyer  u.  Willoch,  4 
impossible  for  him  to  pay;  but  offered  to  Bing.  313. 

mortgage  certain   real  estate  to  pay  the  (()  Jones  v.  Hughes,  5  Exch.  104 ;  Rew 

debt,  and  to  pay  the  interest  every  ninety  i^.  Pettit,  1  A.  &  E.  196. 
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So,  payment  of  interest  on  a  note  payable  on  demand,  before 
demand  made,  is  sufficient  to  take  the  debt  out  of  the  statute,  (u) 

And  where  a  feme  sole  payee  of  a  promissory  note,  payable  with 
interest,  married,  and  her  husband  survived  her  ;  it  was  held,  that 
payments  of  interest  thereon  to  the  husband,  in  the  lifetime  of  the 
wife,  within  six  years  before  action,  must  be  considered  as  having 
been  made  to  him  in  the  character  of  agent  to  the  wife ;  and  that 
such  payments  were  an  answer  to  the  statute,  (a;) 

So,  payment  of  interest  on  a  promissory  note,  to  an  administrator, 
who  had  omitted  to  take  out  administration  in  the  diocese  in  which 
the  note  was  bonum  notabilium,  was  held  to  be  sufficient  to  take  the 
case  out  of  the  statute  ;  because,  in  the  mind  of  the  party  paying, 
such  a  payment  must  have  been  a  direct  admission  of  the  debt,  (y) 

And  it  may  be  stated,  generally,  that  any  facts  which  would  have 
been  sufficient  to  support  a  plea  of  payment,  if  an  action  had  been 
brought  for  the  interest,  will  constitute  a  payment  of  interest,  to 
take  the  case  out  of  the  statute.  (2) 

S'o,  if  parties  agree  that  goods  shall  be  supplied  in  part  payment 
of  a  debt,  and  goods  are  supplied  and  received  accord-   Payment  in 
ingly ;  this  will  amount  to  a  part  payment,  so  as  to  take   S"°  *" 
the  debt  out  of  the  statute,  (a) 

So,  where  there  are  accounts  with  items  on  both  sides,  the  going 
through    them    and   striking    a   balance,    converts    the    Balancing 
set-off  into  a  payment,  so  as  to  take  the  case  out  of  the   accounts, 
statute.  (6) 

So,  if  a  sum  be  allowed  the  debtor  in  account  as  a  part  payment, 
and  he  pay  the  balance  of  such  account,  this  shall  be  deemed  a 
sufficient  part  payment  within  the  statute,  (c) 

So,  payment  by  the  debtor  to  a  third  person,  of  money  owing  to 
the  creditor,  may,  by  agreement  between  the  parties,  be    payment  to 
made  a  payment  which  will  bar  the  statute,  (c?)  tiiird  party. 

And  where  a  bill  of  exchange  has  once  been  delivered  in  pay- 
In)  Bradfield  v.  Tapper,  7  Exch.  27;  21     Lumbert,  30   Maine,  253.     So,  where  it 
L.  J.  Exch.  6.  was  agreed  that  goods  should  be  supplied 

(x)  Hart  V.  Stephens,  6  Q.  B.  937.  in  payment,  in  consideration  of  further 

(H)  Clark  v.  Hooper,  10  Bing.  480,  481.     indulgence.     Randon  v.  Tobey,  11  How. 

(z)  See  Amos  v.  Smith,  1  H.  &  C.  238 ;     (U.  S.)  493.] 
Maber  v.  Maber,  L.  Rep.  2  Ex.  153.  (6)    Per   Cur.  Worthington   v.   Grims- 

(a)  Cottam    c.   Partridge,  4   M.   &   G.     ditch,  7  Q.  B.  479,  484;  per  Alderson  B. 
271 ;  Hooper  ...  Stephens,  4  A.  &  E.  71 ;     Ashby  v.  James,  11  M.  &  W.  .542,  543. 
Hart  V.  Nash,  2  Cr.,  M.  &  R.  .337  ;  and  see         (c)  Chippendaleu. Thurston, 4  C.&P.  98. 
Blair   V.    Ormond,    17    Q.  B.   423,   435;         (d)  Per   Cur.  Worthington   ...    Grims- 
Bodger  v.  Arch,  10  Exch.  333  ;  [Sibley  v.    ditch,  7  Q.  B.  479,  484. 
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ment   on  account  of  a  debt,  so  as  to  raise   an  implication  of  a 

Effect  of  giv-  promise  to  pay  the  balance  ;  this  will  take  the  debt  out 
ing  a  bill  of      ^  .  p         ,     i   i-  i 

exchange  in     ot   the  statute,  as  trom  tlie  time  ot  such  delivery,  what- 

me'iit"'^"         6ver  afterwards  takes  place  as  to  the  bill,  (e) 

So  a  verbal  acknowledgment  by  the  debtor,  within  six  years,  of 

Verbal  ac-      the  part  payment  of  a  debt ;  or  a  written  acknowledgment 

icnowlecig-^    of  sucli  part  payment,  not  signed  by  the  debtor,  is  suf- 

paymentsuf-   ficient  to  take  the  debt  out  of  the  statute.  C/) 

ticieat.  .  •  /.     i 

Ajiain  :  before  the  passing  of  the  19  &  20  Vict.  c. 

Part  pay-  .  is 

ment  by  one  97,  it  was  held,  that  a  part  payment  by  one  of  several 
joint  con-  joint  debtors  or  contractors,  either  of  the  principal  or  of 
tractors.  interest  due  on   the  original   debt,  revived  the  remedy 

against  the  others,  (y^)  although  they  were  sureties  only,  and  al- 


(e)  Turney  v.  Dodwell,  3  E.  &  B.  136, 
142  ;  and  sec  Irving  v.  Veilcli,  3  M.  &  W. 
90;  Gowan  v.  Forster,  3  B.  &  Ad.  507; 
[Ilsley  t;.  Jewctt,  2  Met.  168;  Sigourney 
i:  Wetherell,  6  Jlct.  553.] 

(/)  Cleave  v.  Jones  (in  Cam.  Scac),  6 
Exch.  573  ;  20  L.  J.  Exch.  238 ;  overruling 
Willis  V.  Ncwham,  3  Y.  &  J.  518  ;  and  see 
Maghcc  V.  O'Neill,  7  M.  &  W.  531  ;  Bay- 
ley  V.  Ashton,  12  A."*,  E.  493  ;  Eastwood 
V.  Saville,  9  M.  &  W.  615;  Bradley  v. 
James,  13  C.  B.  822.  [In  Williams  i'. 
Gridley,  9  Met.  482,  it  was  held,  that  an 
oral  admission  by  a  defendant,  that  he  had 
made  a  payment  on  the  demand  in  suit, 
within  six  years  next  before  the  suit  was 
commenced,  is  competent  evidence  to  take 
the  case  out  of  the  statute  of  limitations. 
Rev.  Stat.  Mass.  c.  120,  §  17;  Gen.  Sts. 
c.  155,  s.  17.  In  the  above  case  the  Eng- 
lish authorities  were  cited  and  considered. 
Such  payment  may  be  proved  by  any  other 
competent  parol  proof.  Sibley  y.  Lumbert, 
30  Maine,  253.1 

(/I)  [Such  was  the  law  of  Maine  before 
the  Revised  Statutes.  Greenleafw.  Quincy, 
3  Fairf.  14  ;  Pike  ti.Warren,  15  Maine,  390  ; 
Patch  V.  King,  29  Maine,  454  ;  Colburn  v. 
Averill,  30  Maine,  310.  And  such  is  gener- 
ally the  rule  when  there  is  no  statute  to  vary 
it.  Joslyn  /■.  Smith,  13  Vt.  352  ;  Real  Es- 
tate Bank  i'.  Hartficld,  5  Pike,  551  ;  Tur- 
ner V.  Ross,  1  Rhode  Island,  88  ;  Ellicott 
V.  Nichols,  7  Gill,  85.    In  Massachusetts  it 


is  enacted,  that  such  payment  by  one  of 
several  joint  contractors  shall  not  take  the 
case  out  of  the  statute  as  to  any  other  of 
the  contractors.  Rev.  Stat.  c.  120,  §  18; 
Gen.  Sts.  e.  155,  s.  14.  See  Pierce  v. 
Tobey,  5  Met.  168;  Balcom  u.  Richards, 
6  Cush.  360.  Under  a  corresponding 
provision  in  the  statutes  of  Maine,  a  pay- 
ment made  by  one  of  two  joint  promisors, 
in  the  presence  of  the  other,  will  not  be 
evidence  of  a  new  promise  made  by  both. 
Quimby  v.  Putnam,  28  Maine,  419.  The 
above  provision  of  the  Rev.  Stat,  of  Mass. 
was  held  to  extend  to  contracts  and  pay- 
ments made  before  those  statutes  were 
passed.  Pierce  u.  Tobey,  5  Met.  168.  See 
Morrison  v.  Smith,  22  Pick.  430.  So  in 
Maine :  Wellman  v.  Southard,  30  Maine, 
425.  Where,  upon  ajoint  note  given  by  a 
minor  and  an  adult,  the  minor  makes  a 
payment  within  six  years  before  action  is 
brought  on  the  note,  and  after  he  comes  of 
age  makes  an  oral  promise  to  pay  the  bal- 
ance, he  thereby  so  ratifies  his  former  puy- 
ment,  that  it  will  take  the  note  out  of  the 
statute  of  limitations,  as  to  himself,  but  not 
as  to  the  adult.  Pierce  v.  Tobey,  5  Met.  168. 
In  Arkansas,  after  a  joint  debt  is  barred  by 
the  statute  of  limitations,  part  payment  by 
one  of  the  joint  debtors  docs  not  revive 
the  debt,  as  against  his  co-debtor.  Bis- 
coe  V.  Jenkins,  5  Eng.  108 ;  Biscoe  !'. 
James,  5  Eng.  163.  So  in  New  York: 
Dunham   t-.  Dodge,  10  Barb.  566;  Shoe- 
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thougih  Rucli  payment  was  not  made  until  the  statute  bad  run  out.  (gf) 
And  this  rule  applied,  although  the  parties  were  bound  severally, 
as  well  as  jointly  ;  and  although  the  action  was  brought,  separately, 
against  ong  of  them  who  did  not  make  the  part  payment.  (A) 

So,  it  was  held,  that  if  there  were  several  securities  for  a  debt, 
on  some  of  which  the  debtor  was  liable  alone,  whilst  on  one  of  them 
he  was  liable  jointly  with  a  third  party,  a  general  payment  by  him 
on  account  would  revive  them  all.  And  therefore,  where  A.  and 
B.  gave  a  promissory  note,  as  a  collateral  security  for  a  sum  of 
money  advanced  on  mortgage  to  A.  ;  it  was  held  that  a  payment 
by  A.  of  interest  on  the  mortgage,  took  the  note  out  of  the  statute 
as  against  B.  (i)  So,  a  payment  by  one  of  several  joint  debtors, 
within  six  years,  was  held  to  take  the  debt  out  of  the  statute  ;  al- 
though it  appeared  that  such  payment  was  made  by  him  in  fraud 
of  the  others,  and  in  expectation  of  immediate  bankruptcy.  (Ar) 
And  it  was  held  that,  if  one  of  two  joint  and  several  makers  of  a 
promissory  note,^  made  a  part  payment  on  account  thereof,  and  the 
other  maker  afterwards  died ;  such  part  payment  took  the  case  out 
of  the  statute,  as  against  his  administrator.  Q) 

But  it  was  held,  that  a  payment  by  the  wife,  without  the  privity 
of  her  husband,  of  interest  on  a  joint  and  several  promissory  note, 

maker  c.  Benedict,  1  Kernan,  176.     So  in  limitations  as  to  the  other.     Exeter  Bank 

New  Hampshire :  Exeter  Bank  v.  Sullivan,  v.  Sullivan,  6  N.  H.  124.    But  where  a  par- 

6  N.  H.  124 ;  Whipple  u.  Stevens,  22  N.  tial  payment  was  made  upon  a  promissory 

H.  219.     But  though  an  action  on  a  note  note,  by  the  surety,  in  the  presence  of  the 

would  be  barred,  as  against  the  principal,  principal,  who  well  knew  and  understood 

by  the  statute  limitation;  yet  that  limita-  the    fact,   but   said    nothing   in    relation 

tion  would  be  no  bar  to  a  suit  against  the  thereto,   it  was  held  that  sueh   payment 

principal  for  reimbursement,  brought  by  afforded    sufficient  ground   on   which  to 

the  surety,  who,  by  making  payments  on  found  an  inference  of  a  new  promise,  as  to 

the  note,  had  extended  the  period  of  lira-  the  principal.     Whipple  v.  Stevens,  22  N. 

itation   as  against   himself,  and  who  had  H.  219.     The  case  of  Quimby  «.  Putnam, 

finally  paid  the  whole  note  before  the  lim-  cited,  ante,  1256,  n.  (/i),  which  holds  a con- 

itation,  as  against  the  surety,  had  attached  trary  doctrine  to  the  above  case,  is  affected 

to   it.      Odell   u.   Dana,  33  Maine,  182;  by  a  statute  of  Maine,  to  which  there  is  no 

Peaslee  v.  Breed,'  10  N.  H.  489  ;  Whipple  corresponding  statute  in  New  Hampshire. 

u.  Stevens,  19  N.  H.  150;  Boardman  o.  See  Kelly  !•.  Sanborn,  9  N.  H.  46.] 

Paige,  11  N.  H.  431.]  W  Channell  i-.  Ditchburn,  5  M.  &  W. 

(g)  Channell  c:  Ditchburn,  5  M.  &  W.  494  ;  Whitcomb  u.  Whiting,  Doug.  652 ; 

494 ;  Wyatt  v.  Hodson,  8  Bing.  309 ;  Rew  Burleigh  v.  Stott,  8  B.  &  C.  36  ;  Pease  v. 

V.  Pettit,  1  A.  &  E.  196.    [See  Craig  v.  Cal-  Hirst,  10  B.  &  C.  122 ;  Perham  v.  Kaynal, 

laway  County  Court,  12  Missou.  94.     In  2  Bing.  306. 

New  Hampshire  a  payment  made  by  one  of  (i)  Dowling  v.  Ford,  1 1  M.  &  W.  329. 

two  sureties  upon  a  promissory  note,  was  (t)  Goddard  v.  Ingram,  3  Q.  B.  839. 

held  not  to  take  tiie  case  out  ofthe  statute  of  [1)  Burleigh  v.  Stott,  8  B.  &  C.  36. 
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made  by  the  wife  and  a  third  person  before  her  marriage,  did  not 
bar  the  statute  either  as  to  the  husband  or  herself,  (m) 

And  it  was  also  held,  that  a  payment  by  one   of  several  joint  • 
debtors,  must  have  clear  reference  to  the  joint  debt,  or  it  would 
not  affect  the  others,  (n) 

So,  it  was  doubtful  whether  a  payment  made  by  one  executor  in 
PavQient  by  his  representative  character,  but  without  any  express  au- 
one  executor.  tj,Qj.ity  fj,Qjj,  j^jg  co-executors,  would  take  a  debt  out  of  the 
statute  so  as  to  bind  them,  (w^)  For  although  in  the  cases  of  Atkins 
V.  Tredgold,  (o)  and  M'Culloch  v.  Dawes,  (p)  the  court  of  king's 
bench  expressed  an  opinion,  that  a  payment  by  one  executor  as  ex- 
ecutor, would  have  this  effect ;  yet  Lord  Tenterden  is  reported  to 
liave  held  the  contrary.  (([)  And  in  a  subsequent  case,  in  which  this 
question  was  incidentally  discussed,  it  was  said  by  one  very  learned 
judge,  that  that  decision  of  Lord  Tenterden  appeared  to  be  grounded 
in  justice  and  good  sense,  and  that  it  ought  to  be  followed,  (r) 

It  was,  however,  well  settled,  that  in  order  that  a  payment  by 
one  executor  might  take  a  debt  out  of  the  statute  as  to  the  others, 
it  must  appear  by  the  evidence  of  the  party  who  proved  the  pay- 
ment, that  it  was  made  by  the  executor  in  that  capacity,  (s) 

And  it  was  also  settled,  that  where  the  original  community  of  inter- 
Effect  of  pay-  Gst  and  liability  had  ceased,  a  part  payment  hj  one  would 
the'deam'^of  ^iffect  himself  only,  (s^)  so  that,  after  the  death  of  one  of 
one  of  sev-       ^^yo  ioint,  or  ioint  and  several  contractors,  his  executors 

eral  ]0int  j  '         j 

contractors,  could  not  be  made  liable  by  a  part  payment,  after  the  lapse 
of  six  years,  by  the  surviving  debtor,  (i)  Nor,  in  such  a  case,  was 
the  latter  affected  by  a  payment  on  account  by  the  executors,  (u) 

(m)  Neve  v.  Hollands,  18  Q.  B.  262  ;  21  328,  329  ;  Hodgdon  v.  White,  11   N.  H. 

L.  J.  Q.  B.  289.  208 ;  2  Kent,  416,  in  note  (c).] 

(n)  Per  Lord  EUenborough,  Holme  v.  (o)  2  B.  &  C.  23. 

Green,  1  Stark.  488  ;   Brandram  ;•.  Wliar-  (p)  9  D.  &  R.  40. 

ton,  1  B.  &  Aid.  463.  {q)  Tulloch  v.   Dunn,   K.   &    M.  416. 

(n^)  [As  to  the  power  of  executors  and  [See,  also,  Caruthers  !•.  Mardis,  3  Ala.  599.] 

administrators  to  take  a  debt  against  their  (?•)  Per  Parke  B.  Scholey  v.  "Walton,  12 

testators  or  intestates  out  of  the  statute,  M.&W.  510,514.   Lord  Abinger would ap- 

by  .acknowledgment  or  part  payment,  see  pear  to  have  been  of  a  different  opinion.  lb. 

Briggs  V.  Wilson,  5  De  G.,  M.  &  G.  (Am.  (s)  Scholey  v.  Walton,  12  M.  &  W.  510; 

ed.)    12,    and   note   (2),   and   cases   there  Way  v.  Bassett,  5  Hare,  57. 

cited;  Scott  o.  Hancock,  13  Mass.   164;  (s^)   [As  to  collusion  between  one  of  the 

Emerson   v.    Thompson,   16    Mass.   429;  parties  bound  and  the  creditor,  to  throw  the 

Johnson  v.  Beardslee,  15  John.  3;  Peck  v.  debt  on  the  other  party,  see  Hunt  v.  Brig- 

Botsford,  7  Conn.  172  ;  Fritz  v.  Thomas,  ham,  2  Pick.  (2d  ed.)  583,  584,  note  (1).] 

1   Wheat.  66  ;  Gates  v.  Mitchell,  15  Maine,  (t)  Atkins  v.  Tredgold,  2  B.  &  C.  23. 

361,   362;   Foster   u.    Starkey,   12    Gush.  (u)  Slater  w.  Lawson,  1  B.  &  Ad.  396. 
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But  now,  by  the  19  &  20  Vict.  c.  97,  s.  14,  it  is  enacted,  that 
when  there  shall  be  two  or  more  co-contractors  or  co-  jg  &  20  Vict. 
debtors,  whether  bound  or  liable  jointly,  or  jointly  and  "•  '  '• 
severally,  or  executors  or  administrators  of  any  contractor  ;  no  such 
co-contractor  or  co-debtor,  executor  or  administrator,  shall  lose  the 
benefit  of  the  statute  of  limitations,  so  as  to  be  chargeable  in  respect 
or  by  reason  only  of  payment  (a;)  of  any  principal,  interest,  or  other 
money,  by  any  other  or  others  of  such  co-contractors  or  co-debtors, 
executors,  or  administrators. 

The  operation  of  this  section,  however,  is  confined  to  payments 
made  since  the  passing  of  the  act.  (jf) 

It  was  held  in  Jackson  v.  Fairbank,  (z)  that  a  payment  within 
six  years,  of  a  dividend  on  a  joint  and  several  note,  pajrmentof 
under  a  commission  of  bankruptcy  against  one  of  the  ^([5^  bank- 
makers,  took  the  debt  out  of  the  statute  of  limitations  ^fP^^'^,?^""' 
as  to  the  other.  But  this  decision  appears  to  have  been  contractors. 
doubted  in  Brandram  v.  Wharton,  (a)  —  on  the  ground  that  the 
acknowledgment  was  made  by  parties,  the  assignees,  who  never 
could  be  called  upon  for  contribution,  —  although  the  court  distin- 
guished that  case  from  Jackson  v.  Fairbank,  because  there  the  claiirf 
was  made  and  the  dividend  received  upon  the  instrument  itself; 
whereas  in  Brandram  v.  Wharton,  the  dividend  was  on  a  distinct 
debt,  and  the  instrument  was  introduced  only  incidentally.  And  it 
is  clear  that,  according  to  the  doctrines  on  this  subject  established  by 
more  recent  authorities,  the  case  of  Jackson  v.  Fairbank  is  not  law. 
For  the  payment  of  a  dividend  by  the  assignee  of  a  bankrupt,  involves 
no  admission  that  a  larger  sum  is  due,  nor  any  promise  to  pay  the 
remainder  of  the  debt ;  and  it  would  seem  to  be  unquestionable  that, 
unless  the  part  payment  relied  upon  does  involve  such  an  admission 
and  promise,  it  will  not  take  the  case  out  of  the  statute.  (5) 

So,  it  appears  that  by  paying  money  into  court,  generally,  on  the 
common  counts,  or  on  a  count  on.  a  bill  of  exchange.  Effect  of  pay- 
or the  like ;    the  defendant   does  not  preclude  himself  court. 

(x)  See  Cockrill  «.  Sparkes,  1  H.  &  C.        {a)  1  B.  &  Aid.  463. 
699.  (6)  Davies  v.  Edwards,  7  Exch.  22,  25  ; 

(y)  Jackson  v.  Woolley  (in  Cam.  Scac),  21  L.  J.  Exch.  4.     [See  Roscoe  v.  Hale, 

8  E.  &  B.  784,  reversing  the  judgment  of  7  Gray,  274,  in  which  it  was  held  that  the 

the  Q.  B.  in  S.  C.  lb.  778  ;  and  OTerruling  payment  of  a  dividend  on  a  debt  by  the 

Thompson   v.  Waithman,   26    L.    J.    C.  assignee  in  insolvency,  is  not  such  a  par- 

134.  tial  payment  as  will  defeat  the  statute,] 

(z)  2  H.  Bl.  340. 
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from  relying  on  the  statute,  as  to   such  part  of  the  plaintiff's  de- 
mand as  is  not  covered  by  the  sum  so  paid,  (c) 

4.  Of  renewing  a  Writ  to  save  the  Statute. 

By  the  "  Common  Law  Procedure  Act,"  15  &  16  Vict.  c.  76,  s. 
15 &  16  Vict  H'  provision  is  made  for  renewing  any  original  or  con- 
c.  76,  s.  11.  current  writ  of  summons,  at  a.nf  time  before  six  months 
from  the  date  thereof;  and  so,  from  time  to  time,  during  the  cur- 
rency of  the  renewed  writ ;  and  it  is  enacted,  that  "  a  writ  of  sum- 
mons so  renewed  shall  remain  in  force,  and  be  available  to  prevent 
the  operation  of  any  statute,  whereby  the  time  for  the  commence- 
ment of  the  action  may  be  limited,  and  for  all  other  purposes  from 
the  date  of  the  issuing  of  the  original  writ  of  summons."  (c^) 

So  if  a  plaint  be  levied  in  due  time  in  an  inferior  court,  and  be 
Plaint  in  in-  afterwards  removed  into  the  queen's  bench,  and  the 
ferior  court.  plajntifE  declare  there  de  novo,  and  the  defendant  plead 
the  statute  ;  the  plaintiff  may  reply,  and  show  the  plaint  in  the  in- 
ferior court,  and  that  will  be  suflBcientto  avoid  the  statute.  (<^)  And 
so  a  bill  in  equity,  filed  within  time,  will  take  the  case  out  of  the 
statute  as  against  the  parties  to  such  bill,  although  they  were  not 
served  with  subpoena  within  the  time,  (e) 

(c)  Eeicl  u.  Dickons,  4  B.  &  Ad.  499;  dated  before,  the  expiration  of  the  time 
Long  V.  Grevillc,  3  B.  &  C.  10.  limited   by  the  statute  of  limitations  for 

(ci)   [See  Cornell  v.  Moulton,  3  Denio,  bringing   the    action,   the   action    is  not 

12;  Bullock  v.  Dean,  12  Met.  15.]  barred  by  the  statute,  though  the  writ  is 

(d)  Bevin  v.  Chapman,  1  Sid.  228:  S.  not  served  nntil  such  time  has  expired. 
C.  1  Ley.  143  ;  Matthews  v.  Phillips,  1  Ld.  The  date  of  the  writ  is  presumed  to  be 
Raym.  553  ;  2  Salk.  424  ;  Brown  u.  Bab-  the  true  date  of  the  commencement  of  the 
bington,  2  Ld.  Raym.  881;  Storey  o.  action  until  the  contrary  appears.  lb.  See 
Atkins,  Str.  719  ;  2  S.  C.  Ld.  Raym.  State  Bank  v.  Cason,  5  Eng.  479  ;  Bank 
1427  ;  Tidd,  9th  ed.  27,  28.  of  United  States  v.  Lyles,  1 0  Gil  &  J.  326. 

(e)  Purcell  v.  Blennerhassett,  3  J.  &  L.  The  filing  of  a  claim  in  set-off  by  a  de- 
24;  [Bacon  t>.  Gardner,  23  Miss.  (1  Cush.)  fendant  is  equivalent  to  the  commence- 
60.  The  time  of  the  actual  making  of  the  nient  of  an  action  thereon,  so  far  as  re- 
writ,  with  an  intention  of  service,  is  the  gards  the  statute  of  limitations ;  and  the 
time  when  an  action  is  "  commenced  and  plain  tiffcannot  defeat  the  defendant's  claim 
sued,"  within  the  meaning  of  the  statute  by  discontinuing  his  suit  after  the  statute 
of  limitations  of  Maine  (1821,  c.  62),  for  has  run  as  against  the  set-off.  Hunt  v. 
it  is  the  acquiescence  of  the  plaintiff  for  Spaulding,  18  Pick.  521.  If  the  plaintiff 
six  years  that  bars  him,  whether  it  be  would  avoid  the  bar  of  the  statute  of  lim- 
known  to  the  defendant  or  not.  Johnson  itations,  by  having  seasonably  sued  out 
V.  Parwell,  7  Grecnl.  370.  See  Soc.  for  process  which  failed  of  service,  through  in- 
Prop.  Gospel  v.  Whitcomb,  2  N.  H.  227.  evi  tabic  accident  in  the  transportation  by 
In  Gardner  i^.  Webber,  17  Pick.  407,  it  mail,  it  is  incumbent  on  him  to  show  that 
was  held  that  if  a  writ  is  filled  up  and  he  previously , ascertained  the  course  of  the 
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5.  Of  the  Pleadings. 

Where   the    debt   is   revived   by  an    absolute   acknowledgment 
within   six   years,  it   is  sufficient  to  declare  upon    the    when  to  de- 
original  promise  ;  (/)  for  in  such  a  case  the  subsequent   ortgina"  om- 
promise  and  the  original  promise  agree  together.  (/O    '™'^'' 
mail,  and  that  a  letter  inclosing  the  pre-    on  the  same  note,  and  caused  it  to  be 


cept,  and  properly  directed,  was  put  into 
the  post-office  sufficiently  early  to  have 
reached  the  officer,  by  the  ordinary  route, 
in  season  for  legal  service.  Jewett  v. 
Greene,  8  Greenl.  447.  See  Tuttle  v. 
Smith,  10  Wend.  386;  Soulden  v.  Van 
Eensellaer,  3  "Wend.  472;  Davis  v.  West,  5 
Wend.  63  ;  SchermerliornB.  Schermerhom, 
.5  Wend.  513  ;  Buskin  v.  Wilson,  6  Cowen, 
741  ;  Day  v.  Lamb,  7  Vt.  426  ;  Burdick  v. 
Green,  18  John.  14  ;  Gates  v.  Bushnell,  9 
Conn .  530.  It  is  provided  by  the  Rev.  Stat. 
of  Mass.  c.  120,  §  11,  Gen.  Sts.  c.  155,  s. 
11,  that,  if  in  any  action  duly  commenced 
within  the  time  limited  and  allowed  there- 
for, the  writ  shall  fail  of  a  sufficient  service 
or  return,  by  any  unavoidable  accident,  or 
by  any  default  or  neglect  of  the  officer  to 
whom  it  is  committed,  or  if  the  writ  shall 
be  abated,  or  the  action  otherwise  avoided 
or  defeated,  by  the  death  of  any  party 
thereto,  or  for  any  matter  of  form,  or  if 
after  a  verdict  for  the  plaintiff,  the  judg- 
ment shall  be  arrested,  or  if  a  judgment 
for  the  plaintiif  shall  be  reversed  on  a  writ 
of  error,  the  plaintiff  may  commence  a 
new  action  for  the  same  cause,  at  any  time 
within  one  year  after  the  abatement  or 
other  determination  of  the  original  suit, 
or  after  the  reversal  of  the  judgment 
therein.  Under  this  act  the  following  case 
arose:  On  the  31st  of  August,  1844,  A. 
sued  out  a  writ  against  D.,  on  a  note  dated 
September  15,  1838,  payable  on  demand, 
and  described  D.  in  the  writ,  as  of  T.,  in 
the  county  of  B.,  where  he  formerly  re- 
sided, though  he  had  removed  to  M.,  in 
the  county  of  P.,  about  two  years  before, 
withont  A.'s  knowledge.  The  writ  was 
delivered  to  an  officer  in  the  county  of  B., 
near  the  last  day  of  service,  who  made 
return  thereon  that  he  could  not  find  D. 
in  his  precinct;  on  the  31st  of  December, 
1844,  A,  sued  out  another  writ  against  D., 


served  and  entered  in  court.  It  was  held 
that  the  first  action  was  duly  commenced, 
and  that  it  failed  of  a  sufficient  service  by 
an  unavoidable  accident;  and,  therefore, 
that  the  second  action  was  saved  from  the 
operation  of  the  statute  of  limitations 
within  the  meaning  of  the  above  provision. 
Bullock  t).  Dean,  12  Met.  15.  The  Ver- 
mont statute  (Rev.  St.  u.  307,  §  16),  which 
provides  that  when  an  action  commenced 
in  time  shall  be  abated,  or  be  "  otherwise 
defeated  or  avoided"  "for  any  matter  of 
form,"  a  new  action  may  be  commenced 
within  one  year  thereafter,  does  not  extend 
to  a  case  where  the  first  suit  was  termi- 
nated by  a  nonsuit,  occasioned  by  the  ina- 
bility of  the  plaintiff,  through  poverty,  to 
comply  seasonably  with  an  order,  made 
by  the  court,  that  the  plaintiif  furnish  ad- 
ditional security,  by  way  of  recognizance, 
for  the  defendant's  costs.  Hayes  v.  Stew- 
art, 23  Vt.  622.  The  statutes  and  laws 
of  many  of  the  states  provide  against  the 
operation  of  the  statute,  on  claims,  where 
actions  have  been  commenced  and  failed, 
for  causes  not  the  result  of  a  decision  on 
the  merits  or  of  the  negligence  of  the  party 
in  not  seasonably  pursuing  his  claim.  See 
Cheney  v.  Archer,  Riley,  195  ;  Allen  v. 
Rountree,  1  Speers,  80  ;  Patton  v.  Magrath, 
1  McMuUan,  212;  Ivins  o.  Schooley,  3 
Harr.  269 ;  Skillington  v.  Allison,  2 
Hawks,  347 ;  Chapman  o.  Magrant,  2 
Speers,  481  ;  Martin  v.  Archer,  3  Hill  (S. 
Car.),  271.] 

(/)  Leaper  v.  Tatton,  16  East,  420; 
Upton  V.  Else,  12  Moore,  303. 

(/I)  [Where  a  debt  is  barred  by  the 
statute  of  limitations,  and  ii  new  promise 
revive?  the  right  of  action,  the  suit  is  to 
be  brought  on  the  original  cause  of  action, 
and  not  on  the  new  promise  or  acknowl- 
edgment, which  only  restores  the  remedy. 
Oliver  v.  Gray,  1  H.  &  Gill,  204  ;  Angell 
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So    it  would   appear,  that  if  the  promise  were  simply  to  pay  on 
demand,  the  declaration  might  be  framed  on  the  original  contract, 


on  Lim.  §  288 ;  Guy  v.  Tarns,  6  Gill,  82. 
In  Betton  v.  Cutts,  11  N.  H.  170,  179, 
Parker  C.  J.  said:  "If  the  action  was 
brought  upon  the  new  promise,  there 
would  be  nothing  to  be  taken  out  of  the 
statute,  for  the  new  promise  is  never  within 
it.  And  this  shows  that  the  action  should 
be  founded  on  the  original  contract,  and 
that  although  there  must  be  a  new  prom- 
ise, or  an  acknowledgment  from  which  a 
promise  may  fairly  be  inferred,  the  reason 
of  this  is,  not  that  an  action  is  founded 
upon  the  new  promise  as  its  substantive 
cause,  but  because  nothing  short  of  evi- 
dence of  a  debt  due,  and  of  an  intention 
to  pay  it,  is  sufficient  to  take  the  original 
demand  out  of  the  statute,  and  remove  the 
bar,  which  would  otherwise  defeat  the  ac- 
tion. This  continues  or  restores  the  vital- 
ity of   the  original  demand."     "In  fact, 


ruled.  Bateman  u.  Pinder,  3  Ad.  &  El. 
(N.  S.)  574.  In  this  last  case  it  was  held 
that  the  new  promise  must  be  before  action 
brought,  in  order  to  prevent  the  operation 
of  the  statute.  In  Ilsley  v.  Jewett,  3  Met. 
445,  Sliaw  C.  J.  said  :  "  The  court  are  of 
opinion  that  the  judgment  must  be  con- 
sidered as  rendered  on  the  old  contract; 
that  a  payment,  or  new  promise,  or  an  ad- 
mission from  which  a  new  promise  may  be 
inferred,  is  considered  as  removing  out  of 
the  way  a  bar  arising  from  the  statute  of 
limitations ;  so  as  to  enable  the  creditor  to 
recover,  notwithstanding  the  limitation; 
and  not  as  the  creation  of  a  new  substan- 
tive contract,  which  is  to  be  the  basis  of 
the  judgment."  The  declaration  being 
upon  the  original  promise,  of  course  the 
judgment  must  follow  it.  The  doctrine 
which  seems  now  to  prevail  in  England, 


the  new  promise  is  in  no  case  the  cause  of    and  is  supported  by  great  weight  of  au- 


action,  but  evidence  which  takes  the  cause 
of  action  out  of  the  operation  of  the  stat- 
ute." This  practice  of  declaring  on  the 
original  promise  and  relying  on  the  new 
promise,  in  a  reply  to  a  plea  of  the  statute 
of  limitations,  must  have  arisen  during  the 
prevalence  of  the  doctrine,  that  the  statute 
merely  created  a  presumption  of  payment, 
and  any  evidence  which  rebutted  that  pre- 
sumption was  sufficient  to  remove  the  bar 
of  the  statute.  If  this  were  the  true  doc- 
trine, that  the  acknowledgment  or  a  new 


thority  in  this  country,  that  the  new  prom- 
ise forms  a  new  contract,  which  has  for  its 
consideration  the  old  contract,  cannot  be 
cai-ried  to  all  its  legitimate  results  so  long  as 
this  practice  of  declaring  on  the  old  prom- 
ise continues.  The  practice  is  entirely 
repugnant  to  this  principle.  For  if  the 
old  promise  be  merely  the  consideration, 
then  a  declaration  on  the  old  promise 
would  be  absurd.  Betton  y.  Cutts,  11  N. 
H.  178,  179.  The  declaration  on  the  debt 
of  a  bankrupt  or  insolvent  debtor,  which 


promise  merely  removed  a  presumption  of    has  been  revived  by  a  new  promise,  may 


payment,  then  of  course  the  new  promise 
is  merely  a  matter  of  evidence,  and  would 
be  sufficient  to  remove  the  presumption  of 
payment,  if  made  at  any  time  before  trial ; 
and  of  course,  also,  it  should  not  be  de- 
clared upon.  This  doctrine  of  presump- 
tion of  payment  was  the  foundation  of  the 
decision  in  Yea  v.  Fouraker,  2  Burr.  1099, 
where  it  was  held  that  the  new  promise 
was  sufficient,  though  not  made  till  after 
action  brought.  But  since  the  later  de- 
cisions upon  this  subject  in  England,  this 
doctrine  as  to  presumption  of  payment  has 
been  expressly  repudiated.  Tanner  v. 
Smart,  6  B.  &  C.  602.  And  the  case  of 
Yea  V.  Fouraker  has  been  expressly  over- 


be  on  the  original  debt ;  Maxim  v.  Morse, 
8  Mass.  127  ;  Shippey  v.  Henderson,  14 
John.  178 ;  Lang  v.  Mackenzie,  4  C.  &  P. 
463  ;  Penn  v.  Bennett,  4  Camp.  205  ;  un- 
less the  new  promise  be  conditional,  in 
which  case  it  is  said  that  it  would  be  judi- 
cious to  declare  on  the  now  promise  spe- 
cially. Ante,  220 ;  Penn  v.  Bennett,  4 
Camp.  205.  See  the  remark  of  Tilgh- 
man  C.J.  in  Jones  v.  Moore,  5  Binn.  577, 
upon  the  report  of  Heylin  v.  Hastings,  by 
Carthew.  In  the  former  case  it  was  held 
by  the  chief  justice  and  Ycates  J.  that  an 
acknowledgment  does  not  revive  the  old 
debt  which  is  barred  by  the  statute  of  lim- 
itations, but  is  evidence  of  a  now  promise, 
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the  bringing  of  the  action  being  held  to  be  a  sufficient  demand.  (^) 
So  if  the  promise  were,  to  pay  if  another  party  who  was  liable  did 
not  pay  when  applied  to ;  such  a  promise  would  be  held  to  become 
absolute,  on  non-payment  by  the  other  party  within  a  reasonable 
time  after  being  applied  to,  so  as  to  entitle  the  creditor  to  declare 
on  the  original  contract.  (K)  And  the  same  rule  holds,  generally, 
in  bases  of  promises  to  pay  "  when  able ;  "  the  original  contract 
of  the  debtor  being  revived,  by  proof  of  his  ability  to  pay  before 
action  brought,  (i) 

But  there  are  cases  in  which  it  is  proper  to  frame  the  declaration, 
specially,  upon  the  defendant's  subsequent  promise  or  when  on  the 
acknowledgment ;  (jP)  as  where  the  defendant  prom-  new  promise, 
ises  to  pay  the  money  at  a  certain  time  after  demand.  (A)  So, 
where  an  attorney  promised,  within  six  years,  to  pay  to  the  plaintiff 
money  which  he  had  expended  or  lost,  in  consequence  of  the  de- 
fendant's negligence,  more  than  six  years  before  the  commence- 
ment of  the  suit ;  it  was  held  that  the  declaration  should  be  framed, 
upon  the  defendant's  subsequent  promise  to  make  satisfaction  to 
the  plaintiff,  and  not  for  the  original  neglect,  otherwise  the  statute 
would  be  a  bar.  (J)  And  where  the  plaintiff  employed  the  de- 
fendant, in  1808,  to  lay  out  money  for  him  in  the  purchase  of 
an  annuity  ;  and  in  February  1814,  he  discovered  that,  at  the  time 
of  the  purchase,  the  security  provided  by  the  defendant  was  void, 
to  the  defendant's  knowledge  ;  and  in  January,  1820,  the  plaintiff 
sued  the  defendant  for  breach  of  the  implied  promise  to  provide 

for  which  the  old  debt  is  a  consideration.         (g)  See  Waters  v.  Earl  of  Thanet,  2  Q. 

But  see  the  opinion  of  Brackenridge  J.  B.  757,  769. 

who   differed   from   them.      lb.   .581-584.         (h)    Hunjphveys   v.    Jones,    14    M.   & 

See,  also,  Pinkerton  v.  Bailey,  8  Wendell,  W.  1. 

600,  and  cases  cited  in  the  preceding  note.         [i]  Humphreys  v.  Jones,  14  M.  &  W.  1  ; 

If  the  new  promise  be  conditional,  it  can-  and  see  per  Cur.  Earle  v,  Oliyer,  2  Exch. 

not  be  given  in  evidence  in  a  suit  for  the  71,  90;  Higgins  v.  Hopkins,  3  Exch.  163, 

old   debt.     Lonsdale  v.  Brown,  4  Wash.  167;  Hart   u.  Prendergast,  14  M.   &  W. 

148.    This  last  position  is  denied  in  Betton  743,  745;  Irving  v.  Veitch,  3  M.  &  W. 

)!.  Cutts,  11  N.  H.  170.     See  Angell  on  90,107,111;  Stone  f.  Rogers,  2  M.  &  W. 

Limitations  (2d  ed.),  249  et  seq.     In  Geor-  443;  [Seedstone  v.  Cutts,  U  N.  H.  170.] 

gia,  the  new  promise  must  be  declared  on        (i'l)  [See  Shaw  v.  Newell,  1  R.  I.  488  ; 

in  the  words  in  which  it  was  made,  or  ac-  Brown  v.  Joyner,  1  Rich.  210.] 

cording  to  its  legal  effect ;  setting  out,  also,         [k)  Waters  v.  Earl  of  Thanet,  2  Q.  B. 

the  original  debt  as  the  inducement  to  the  757. 

promise,  such  debt  being  the  consideration         (I)  Short  v.    M'Carthy,  3   B.    &   Aid. 

which   supports   the   promise.     Martin  i^.  626 ;    Whitehead   v.  Howard,  2   B.  &  B. 

Broach,  6  Geo.  21  ;  Beard  v.  Simmons,  9  372. 

Geo.  4.] 
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good  security  ;  it  was  held  that,  as  the  action  proceeded  upon 
the  contract,  and  not  upon  the  fraud,  the  statute  was  a  good 
bar.  (m) 

So  if  it  be  anticipated  that  the  statute  will  be  pleaded  to  an 
action  at  the  suit  of  an  executor,  or  of  the  trustee  or  assignee  of  a 
bankrupt,  for  a  debt  due  to  the  testator  bankrupt ;  and  there  be  a 
probability  of  defeating  the  plea,  by  proving  a  subsequent  prorftise 
or  acknowledgment  to  the  plaintiff  in  his  representative  character, 
tlie  declaration  should  contain  a  count  laying  a  promise  to  the  plain- 
tiff in  that  character ;  for,  on  a  count  alleging  a  cause  of  action  in 
the  testator,  or  bankrupt,  a  promise  or  acknowledgment  to  the  ex- 
ecutor, or  to  the  trustee  or  assignee,  could  not  be  given  in  evi- 
dence, (n)  And  so,  in  an  action  against  a  husband  and  wife,  and 
A.,  laying  only  a  promise  "  by  her  and  A.  before  marriage  ;  "  no 
acknowledgment  by  A.,  after  the  marriage,  can  be  given  in  evi- 
dence, (o) 
How  to  plead.     The  Statute  must  be  specially  pleaded,  (jo) 


(m)  Brown  r.  Howard,  2  B.  &  B.  73. 

In)  Sarell  v.  Wine,  3  East,  409;  Ward 
u.  Hunter,  6  Taunt.  210 ;  1  B.  &  C.  249, 
251  ;  per  Gaselee  J.  Upton  v.  Else,  12 
Moore,  304.  [But  see  Betton  v.  Cutts,  11 
N.  H.  170  ;  Buswell  v.  Roby,  3  N.  H.  467  ; 
8  Mass.  134.  An  acknowledgment  of  or 
promise  to  pay  the  debt  by  the  personal 
representatives  of  the  original  debtor,  de- 
ceased, will  not  take  the  case  out  of  the 
statute.  Thompson  v.  Peter,  12  Wheat. 
565  ;  Peck  v.  Botsford,  7  Conn.  172;  Fritz 
V.  Thomas,  1  Whart.  66  ;  Perkins  v.  Ben- 
nington, 1  Ilarring.  209  ;  Galley  v.  Wasli- 
ington,  2  lb.  204;  Sanders  v.  Robinson, 
23  Miss.  (1  Cush.)  389.  But  see  Emerson 
V.  Thompson,  16  Mass.  492;  Johnson  v. 
Beardslce,  15  John.  3  ;  Oakes  v.  Mitchell, 
15  Maine,  360;  Northcut  v.  Wilkinson,  12 
B.  Mon.  408.  Part  payment  by  an  ad- 
ministrator has  been  held  to  take  a  debt 
of  the  intestate  out  of  the  statute.  Niem- 
cewiez  V.  Bartlett,  13  Ohio,  271.  Such  is 
the  rule  in  Massachusetts.  In  some  cases 
it  has  been  held,  that  the  promise  by  the 
executor  or  administrator,  will  not  revive 
the  debt  so  as  to  charge  the  estate,  if  the 
debt  was  barred  in  the  lifetime  of  the  tes- 
tator or  intestate,  but  that  it  is  otherwise 
where  the  debt  was  not  so  barred.    Reignc 


V.  Desportes,  Dudley  (S.  C. ),  118 ;  M'Teer 
V.  Ferguson,  Riley,  159  ;  Pearce  v.  Zim- 
merman, Hai-per,  305.  See  Griffin  v.  The 
Justices  &c.  17  Geo.  96.  Whether  one 
administrator  may  charge  the  estate  by 
refusing  to  plead  the  statute,  although  his 
co-administr.ator  insists  on  pleading  it,  see 
Scull  V.  Wallace,  15  Serg.  &  E.  231.  If 
one  administrator  remain  neutral,  the 
other  may  plead  it.  lb.  Where  there 
were  two  adminstrators,  and  the  general 
plea  of  the  statute  was  entered  to  an  ac- 
tion against  them  on  a  promise  of  their 
testator;  it  was  held,  that  declarations  of 
one  of  the  administrators,  that  he  had  no 
doubt  the  estate  was  indebted  to  the  plain- 
tiff, but  how  much  he  could  not  tell,  but 
that  his  co-administrator  was  determined 
to  plead  the  statute,  and  he  would  leave 
the  matter  to  her,  and  would  have  nothing 
to  do  with  it,  did  not  take  the  case  out  of 
the  statute.  lb.  See,  also,  Bailey  u. 
Bailey,  14  Serg.  &  R.  195;  Scott «.  Han- 
cock, 13  Mass.  rC4.] 

(o)  Pittam  V.  Foster,  1  B.  &  C.  248. 
And  yet  the  declaration  cannot  contain  a 
count  on  a  promise  by  the  husband  and 
wife  ajler  the  coverture.  Morris  v.  Norfolk, 
1  Taunt.  212. 

(p)  Gould  V.  Johnson,  Salk.  278  ;  Dra- 
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Formerly  there  were  two  modes  of  pleading  the  statute  :  one 
that  the  defendant  "  did  not  within  six  years  next  before  the  com- 
mencement of  this  suit  undertake  or  promise"  in  manner  and  form 
&c.  ;  the  other,  that  "  the  alleged  causes  of  action  did  not  accrue 
within  six  years  before,"  &c.  The  former  of  these,  however,  did 
not  apply  in  any  action  on  a  contract,  whereon  a  cause  of  action 
did  not  accrue  immediately  upon  the  promise  ;  e.  g.  upon  a  promise 
to  pay  money,  or  to  do  any  act  at  a  future  period  ;  (^q)  whereas 
the  latter  was  applicable  to  every  case,  (r)  And  now,  by  the 
"  Common  Law  Procedure  Act,  1852,"  it  is  the  only  form  in  which 
the  statute  is  to  be  pleaded,  (s) 

This  plea  may  be  pleaded  with  any  other  plea,  (s^) 

The  replication  in  general,  merely  takes  issue  on  the  plea.    And 
this  is  the  form  of  replication,  even  where  the  plaintiff 
relies  on  nis  havmg  issued  and  renewed  a  writ  ot  sum- 
mons, under  the  15  &  16  Vict.  c.  76,  s.  11,  in  order  to  bar  the  opera- 
tion of  the  statute,  (f) 

But  the  exceptions  in  the  statute  should  be  specially  replied,  (m) 


per  i'.  Glassop,  1  Ld.  Eaym.  153  ;  2  Wms. 
Saund.  63,   note   (6).     [Or  be  otherwise 


(()  See  the  cases  on   this  point,  under 
the  2  Will.  4,  u.  39,  o.  10,  Higgs  o.  Mor- 


preseuted  to  the  court  as  a  defence.    Ware    timer,  1  Exch.  711  ;  Pratt  v.  Hawkins,  15 
Webb,   32  Maine,  41  ;  Ainslie  v.  New     M.  &  W.  399 ;    Dickenson   v.  Teague,   1 


York,  1  Barb.  268  ;  Sleeth  v.  Murphy,  1 
Morris,  321  ;  Petty  v.  Cleveland,  2  Texas, 
404 ;  Benoist  v.  Darby,  12  Mis.  196 ;  Cook 
u.  Kibbee,  16  Vt.  434  ;  Brown  v.  Hemp- 
hill, 9  Porter,  206  ;  Stewart  v.  Durrett,  3 
Mon.  113.     In  the  case  of   Chambers  v. 


Cr.,  M.  &  R.  241. 

(u)  Chit.  jun.  PI.  3dcd.  475;  2  Wms. 
Saund.  124,  127,  note  (6);  Plummer  v. 
Woodburne,  4  B.  &  C.  625.  [In  reference 
to  /Ae  evidence  of  a  payment,  it  has  been 
held  that  a  credit  entered  on  a  note  by  the 


Chalmers,  4  Gill  &  J.  420,  it  is  held,  that  holder,  after  it  is  barred  by  the  statute,  is 

a  defendant  cannot  avail  himself  of  the  not  evidence  in  itself  to  take  the  case  ont 

statute,  merely  because  the  proceedings  of  of   the   statute.      Concklin  v.  Pearson,  1 

the  plaintiff  show  a  case  to  which  it  might  Kich.  391  ;  West  v.  Johnson,  Geo.  Dec. 


be  applied.] 

(?)  1  Wms.  Saund.  33,  note  (2),  283, 
note  (2) ;  2  Wms.  Saund.  63  c,  note  (6) ; 
Leaper  v.  Tatton,  16  East,  421. 


pt.  1,  72  ;  Connelly  v.  Picrson,  4  Gilman, 
108.  There  should  be  proof  that  the  pay- 
ment was  actually  made,  and  within  the 
time,   to  make  it  available   to  avoid  the 


(r)  Even   to  an  action  for  a  tort.     See    operation   of   the   statute.      M'Gahee 


Dyster  v.  Battyc,  3  B.  &  Aid.  448. 
(s)  15  &  15  Vict.  u.  76,  Sched.  No.  39. 


Greer,  7  Porter,   537  ;  West  <j.  Johnson, 
supra.     Some  cases  hold  that  an  entry  of 


(s^)   [A  plea  of  the  act   of  limitations  payment  by   the  holder,  on   a  note,  at  a 

ought  not  to  be  received  after  issue  joined  time  when  it  would  be  against  his  interest 

on  another  plea,  unless  some  good  reason  to  make  sucli  enfy,  is  evidence  on   the 

be  assigned  why  it  was  not   sooner  ten-  question  whether  a  payment  has  been  made 

dcreJ.     In  the  case  below,  it  was  tendered  to   avoid   the   operation   of   the    statute, 

four  years  after  the  first  issue.     Martin  «.  Smith  u.  Simms,  9   Geo  418;  Alston   t-. 
Anderson,  6  Hand.  19] 
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11.  Sel-off. 

1.  A  set-ofF  means  a  cross  claim,  for  which  an  action  might  be 
In  general.      maintained  by  the  defendant  against  the  plaintiff. 

And  the  right  of  set-ofF  is  very  different  from  a  mere 
right.  right  to  reduce  or  defeat  the  plaintifiTs  demand,  on  account 

of  some  matter  connected  therewith.  Thus,  in  an  action  for  money 
had  and  received,  the  defendant  may  show,  without  the  aid  of  the 
statutes  of  set-off,  that  he  is  entitled  to  retain  certain  allowances 
out  of  the  very  sum  demanded  ;  this  not  being  in  the  nature  of  a 
cross  demand  ;  but  being  a  charge,  which  makes  the  sum  of  money 
received  to  the  plaintiff's  use  so  much  less,  (x)  So,  where  the 
plaintiff  contracted  to  do  certain  work  for  the  defendant,  and  to 
find  the  materials  for  it  for  a  fixed  sum,  and  the  defendant  after- 
wards supplied  a  portion  of  the  materials,  which  the  plaintiff  ac- 
cepted and  used  up  in  the  work ;  it  was  held,  in  an  action  by  the 
plaintiff  for  work  done,  that  the  defendant  was  entitled  to  deduct 
from  the  damages  the  value  of  the  materials  supplied  by  him,  with- 
out pleading  a  set-off.  («/)  So,  if  it  be  agreed  between  a  master 
and  servant,  that  the  latter  shall  pay  out  of  his  wages  for  all  goods 
lost  by  his  negligence  ;  the  value  of  goods  thus  lost  may,  in  an 
action  for  wages,  be  deducted  therefrom  by  virtue  of  the  agreement, 
without  any  plea  of  set-off.  (z)  So,  in  an  action  to  recover  money 
for  dyeing  goods,  it  was  held  that  the  defendant  might,  at  common 
law,  prove  as  a  defence,  that  there  was  a  custom  in  the  trade,  that 
the  amount  of  damage  done  to  goods  whilst  being  dyed,  might  be 
deducted  from  the  price  of  the  dyeing,  (a)  So,  where  mutual 
debts  are  contracted  in  a  foreign  country,  and  by  the  law  of  that 
country  the  defendant  would  be  entitled,  in  an  action  against  him, 
to  set  off  his  debt  against  the  plaintiff's,  it  appears  that,  —  irrespec- 
tive of  the  English  law  of  set-off,  —  this  may  be  pleaded  as  a  de- 
fence to  an  action  brought  by  the  plaintiff  in  this  country,  to  re- 
cover the  debt  in  question.  (J)      And  so,  although  a  general  set-off 

State  Bank,  4  Eng.   453;    Eoseboom   v.  settled,  and  no  balance  being  struck.  Foth- 

Billington,  17  John.  182.]  ergill  v.  Jones,  1  C.  &  P.  133. 

(x)  Per  Lord  Mansfield,  Dale  y.  Sollett,  (z)  Lo  Loir  u.  Bristow,  4   Camp.   134; 

4  Burr.  2133,  2134.  and  see  Cleworth  u.  Pickford,  7  M.  &  W. 

(y)  Newton  u.  Foster,  12  M.  &  W.  772.  314. 

It  is  necessary  to  plead  a  set-off,  although  (o)  Bamford  v.  Harris,  1  Stark.  343. 

the  plaintiff  has  given  credit  in  account,  (h)  Macfarlane  «.  Norris,  2  B.  &  S.  782  ; 

for  goods  sold  by  the   defendant   to   the  31  L.  J.  Q.  B.  245. 
plaintiff,  such  account  not  being  final  or 
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cannot  be  pleaded  in  replevin,  (J^)  still,  where  a  tenant  has  been 
compelled  by  a  superior  landlord,  or  other  incumbrancer  having  a 
title  paramount  to  that  of  his  immediate  landlord,  to  pay  sums  due 
for  ground-rent,  or  other  like  charges ;  the  courts  have  given  to  the 
tenant  the  benefit  of  a  set-off  as  to  payments  of  this  description, 
by  holding  them  to  be,  in  fact,  payments  of  the  rent  itself,  or  of 
part  of  it,  (c)  and  to  be  properly  admissible  in  evidence,  under  the 
plea  riens  in  arrere.  (^d) 

Nor  is  it  compulsory  on  the  defendant  to  avail  himself  of  his 
right  of  set-off  ;  but  he  may,  if  he  pleases,  satisfy  the  plaintiff  the 
whole  of  his  debt,  and  then  resort  to  a  cross-action  to  recover  the 
money  due  from  him.  (e)  And  if  the  set-off  exceed  the  plaintiff's 
demand,  an  action  will  afterwards  lie  for  the  surplus.  (/) 

But  the  defence  of  set-off,  properly  so  called,  does  not  exist  at 
common  law.  It  is  founded  on  the  statute  2  Geo.  2,  c.  statutes  of 
22,  s.  13,  —  which  was  made  perpetual  by  the  statute  8  ^^'-**f- 
Geo.  2,  c.  24,  s.  4,  —  and  by  which  it  is  enacted,  that,  "  where 
there  are  mutual  debts  between  the  plaintiff  and  the  defendant,  or, 
if  either  party  sue  or  be  sued  as  executor  or  administrator,  where 
there  are  mutual  debts  between  the  testator  or  intestate  and  either 
party,  one  debt  may  be  set  against  the  other,  and  such  matter  may 
be  given  in  evidence  upon  the  general  issue,  or  pleaded  in  bar,  as 
the  nature  of  the  case  shall  require,  so  as  at  the  time  of  pleading 

(6^)    [Irving   a.    Sparks,   5   Halst.   29.  maliciously,  and  without  probable  cause. 

The  rule,  that  a  set-ofF  is  not  admissible  See  Austin  v.  Debram,  3  B.  &  C.  139. 
in  replevin,  is  not  applicable  to  the  case  of        (/)   Hennell   v.  Pairlam,  3  Jisp.   104. 

a  feigned  issue,  to  determine  whether  any  [Upon  the  case  stated  in  the  text,  where 

rent  is  due  by  a  tenant  to  his  landlord,  the  set-off  exceeds  the  plaintiffs  demand. 

Gray  v.  Wilson,  4  "Watts,  39.]  the  defendant,  according  to  the  usual  prac- 

(c)  Per  Cur.  Graham  v.  AUsopp,  3  tice  in  the  United  States,  would  have  judg- 
Exch.  186,  198;  Sapsford  v.  Fletcher,  4  ment  against  the  plaintiff  for  the  surplus 
T.  K.  511,  512;  Taylor  v.  Zaraira,  6  due  on  his  set-off.  Good  t'.  Good,  9  Watts, 
Taunt.  624;  Andrew  v.  Hancock,  1  B.  &  567  ;  Cowsar  u.  Wade,  2  Brevard,  291. 
B.  37  ;  Spragg  v.  Hammond,  2  B.  &  B.  The  plaintiff  would  not  be  allowed  to  dis- 
59 ;  Laycock  v.  Tuffnell,  2  Chit.  531  a.  continue  his  action  to  avoid  this.     Riley 

(d)  Jones  v.  Morris,  3  Exch.  742.  v.  Carter,  3  Humph.   230.      But  the  de- 

(e)  Laing  v.  Chatham,  1  Camp.  252;  fendant  may  generally  withdraw  his  set- 
[Minor  v.  Walter,  17  JMass.  237  ;  De  Syl-  off,  although  the  effect  of  the  withdrawal 
va  V.  Henry,  8  Porter,  132;  Himes  !;.  might  be  to  leave  the  plain  tiff's  claim  liable 
Barnitz,  8  Watts,  39.]  A  plaintiff  who  to  be  defeated  by  the  statute  of  limitations, 
arrests  for  the  whole  of  his  side  of  an  Gary  u.  Bancroft,  14  Pick.  218;  Theobald 
account,  without  giving  credit  for  an  ac-  v.  Colby,  35  Maine,  179  ;  Muirhead  v. 
knowledged  or  clear  debt  due  to  the  de-  Kirkpatrick,  5  Watts  &  S.  506.] 
fendant,  may  be  treated  as  having  acted 
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the  general  issue,  where  any  such  debt  of  the  plaintiff,  his  testator, 
or  intestate,  is  intended  to  be  insisted  on  in  evidence,  notice  shall 
be  given  of  the  particular  sum  or  debt  so  intended  to  be  insisted 
on,  and  upon  what  account  it  became  due,  or  otherwise  such  mat- 
ter shall  not  be  allowed  in  evidence  under  such  issue." 

And  the  5tli  section  of  the  8  Geo.  2,  c.  24,  provides,  that  by  vir- 
Provision  as  tue  of  the  preceding  clause,  mutual  debts  may  be  set  off 
different  na-  against  each  other,  as  before  mentioned,  although  such 
tires.  debts  be  of  a  different  nature;  but  that  in  cases  where 

either  of  the  debts  accrues  by  reason  of  a  penalty  contained  in  any 
Penalty  in  bond  or  Specialty,  the  same  shall  be  pleaded,  and  the 
bond.  pigg^  shall  state  how  much  is  justly  due  on  either  side, 

and  the  plaintiff  shall  have  judgment  for  the  just  balance  only.  (^) 

To  what  2.  Let  us  now  see   to  what  cases   the  provisions  of 

cases  they 

apply.  tliese  statutes  apply. 

1st.  And,  first,  the  statutes  do  not  apply,  except  in  the  case  of 

mutual  debts:  that  is,  to  claims  in  the  nature  of  a 
The  action  i      •!  i 

must  be  for      debt,  (</^)  whicli  are   either  reduced   or  reducible  to  a 

certain  amount,  and  which  would  be  recoverable  in  an 
action  ex  contractu  ;  and,  therefore,  there  cannot  be  a  set-off  against 
any  claim,  in  respect  of  which  the  plaintiff  seeks  to  recover  unliq- 
uidated damages, —  i.  e.  damages  which  cannot  be  ascertained  by 
the  jmrties  without  the  intervention  of  a  jury.  (K) 

((j)  See   Attwool   v.  Attwool,   2   E.   &  Wend.  35G;  Shirley  «.  Todd,  9  Greenl.  83. 

B.  23.    •  If  the  maker  of  a  note  payable  to  A.  B.  or 

(9')  [In  an  action  on  a  promissory  note,  bearer,  is  sued  by  one  as  bearer,  the  de- 
indorsed  to  a  bank,  the  defendant  cannot  fendant  will  not  be  allowed  to  plead  any 
set  off  against  the  claim  of  the  bank,  any  demand  in  set-off,  except  such  as  he  may 
stock  he  may  have  therein.  Wittington  v.  have  against  the  plaintiff  in  the  action. 
The  Farmers'  Bank  &c.  h  Harr.  &  J.  489.  Parker  v.  Kendall,  3  Vt.  540.  In  a  suit 
In  Massachusetts,  promissory  notes  given  in  New  Hampshire  on  a  ncirotiable  prom- 
by  the  plaintiff  to  the  defendant,  being  evi-  issory  note  in  the  name  of  the  indorsee,  to 
dence  of  money  paid,  may  be  set  off.  Sar-  whom  it  has  been  bona  fide  and  for  a  val- 
geant  v,  Southgate,  5  Pick.  312  ;  Pcabody  uable  consideration  transferred,  a  demand 
u.  Peters,  lb.  1  (2ded.),4,  note  (1).  And  in  in  favor  of  the  maker  against  the  indorser 
an  action  by  the  indorsee  against  the  mak-  is  not  admissible  as  a  set-off,  although  the 
er  of  a  note  indorsed  after  it  became  due,  note  may  have  been  a  discredited  note 
the  defendant  may  give  in  evidence  a  note  when  the  indorsee  took  it.  Chandler  r. 
given  to  him  by  the  promisee  before  the  Drew,  6  N.  H.  469.  Sec  Tillon  ».  Britton, 
transfer  by  way  of  a  set-off,  notwithstand-  4  Halst.  120.  A  similar  decision  has  been 
ing  he  has  commenced  an  action  thereon,  made  in  Connecticut.  Stcdman  u.  Gilson, 
and  the  action  be  pending.  lb. ;  Braynard  10  Conn.  .5.').  See  Robinson  v.  Lyman,  10 
£1.  Fisher,  6  lb.  355.  Sec  Barney  v.  Nor-  Conn.  30.] 
ton,  2   Fairf.  352;    Collins   </.  Allen,  12         (A)  Per  Tindal  C.  J.  Morley  e.  Inglis, 
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Accordingly  it  has  been  held,  that  a  set-off  is  not  available  in  an 
action  for  not  accepting  a  bill  of  exchange  for  the  price  of  goods, 
if  the  suit  were  commenced  before  the  expiration  of  the  period 
during  which  the  bill  was  to  run.  (i)  Nor  can  a  set-off  be  pleaded 
to  an  action  against  an  agent  for  not  accounting  ;  (A)  nor  to  an  ac- 
tion on  a  bond  conditioned  for  replacing  stock  ;  (l)  or  conditioned 
to  indemnify  generally,  and  not  against  the  payment  of  a  liquidated 
demand  ;  (w)  nor  to  an  action  for  a  partial  loss  under  a  policy  of 
insurance,  («)  even  although  the  loss  has  been  adjusted,  (o) 

Nor  can  a  set-off  be  pleaded  to  an  action  for  the  breach  of  a  cov- 
enant for  quiet  enjoyment,  (p) 

So  it  has  been  held,  that  a  set-off  cannot  be  pleaded  to  a  special 
count,  for  not  indemnifying  the  plaintiff  for  having  been  forced  and 
obliged,  as  the  accommodation  acceptor  of  a  bill,  to  pay  such  bill, 
with  interest  and  expenses  ;  because,  if  the  contract  declared  upon 
was  such  as  miglit  entitle  the  plaintiff  to  recover  special  damages, 
the  statutes  of  set-off  did  not  apply,  even  although  no  special  dam- 
age was  laid ;  and  the  jury  might  possibly  give  damages,  in  such  a 
case,  for  the  marmer  in  which  the  plaintiff  had  been  forced  and 
compelled  to  pay  the  bill.  Qq~) 

But,  in  the  case  just  cited,  it  was  said  that  the  defendant^  might, 
perhaps,  have  pleaded  a  set-off  to  that  part  of  the  count,  which 
charired  the  defendant  with  the  amount  of  the  acceptance  paid  by 
the  plaintiff.  And  in  a  later  case  —  where  the  plaintiff  declared  on 
an  agreement  by  the  defendant  to  indemnify  the  plaintiff  against 
the  costs  which  he  might  be  obliged  to  pay  in  a  certain  suit ;  and 
the  declaration  alleged  that  the  plaintiff  was  compelled  to  pay  the 
sum  of  131Z.  18s.  lOd.  for  costs  in  the  said  suit;  and  assigned  as 
a  breach,  that  the  defendant  had  not  indemnified  the  plaintiff,  nor 
paid  the  said  sum,  — it  was  held,  that  a  plea  of  set-off,  pleaded  to 
so  much  of  the  said  breach  as  related  to  the  non-payment  of  the 
said  sum  of  1811.  18s.  lOd.,  was  good,  (r) 

5   Scott,  314,  332;  Grant  v.  Royal    Kx-  (o)  Luclde  u.  Bnshby,  13  C.  B.  864-. 

change  Assurance  Co.   5    M.  &   S.  442  ;  (p)  Warn   v.  Bickford,   7   Price,  550  ; 

[Webster  v.  Lee,  6  Rand.  519.]  Wcigall  v.  Waters,  6  T.  R.  488. 

(i)  Hutchinson  i\  Reed,  3  C.imp.  329.  {q}  Hardcastle  v.  Nethervvood,   5  B.  & 

(k)  Birch  V.  Depeyster,  4  Camp.  385.  Aid.  93;  and  see  Crampton   o.  Walker,  3 

{I)  Gillingham  v.  Waskett,  M'Cl.  198.  E.  &  E.  321 ;  30  L.  J.  Q.  B.  19. 

(m)  Attwool  V.  Attwool,  2  E.  &  B.  23.  (r)  Brown  v.  Tibbits,  11   C.  B.  N.  S. 

(n)  Castelii   u.  Boddington,  1   E.  &  B.  855. 

86  ;  Boddington  v.  Castolli,  lb.  879. 
vol-    II.  31 
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And  so,  if  the  moneys  claimed  under  a  special  count  for  damages, 
may  also  be  recovered  under  one  of  the  common  counts  in  the  dec- 
laration, and  the  defendant  plead  a  set-off  as  to  the  latter  count, 
he  shall  have  the  benefit  of  his  set-off;  and  the  plaintiff  shall  not 
be  permitted  to  exclude  it  by  having  declared  specially,  (s) 

On  the  other  hand,  however,  there  are  some  cases  in  which  a 
set-off  ma^'  be  excluded  by  declaring  specially  for  damages.  Thus, 
if  a  bill  of  exchange  be  delivei-ed  by  A.  to  B.  for  a  special  purpose, 
e.  g.  to  deliver  it  to  a  creditor  of  A.  in  payment  of  a  debt ;  but  B., 
instead  of  doing  this,  receives  and  retains  the  amount  of  the  bill ; 
A.  may  avoid  a  set-off  for  money  due  from  him  to  B.,  by  suing  the 
latter,  specially,  for  the  bi'each  of  his  promise  to  deliver  the  bill  to 
the  creditor  ;  whereas,  if  A.  sue  merely  for  money  had  and  re- 
ceived, B.'s  set-off  will  be  available,  (t)  And  so,  a  set-off  against 
the  holder  even  of  an  overdue  bill  may  be  defeated,  by  his  indorsing 
it  to  a  third  person  for  value  without  notice  of  the  set-off.  (m) 

So,  we  have  seen  that  tlie  8  Geo.  2,  c.  24,  s.  5,  enacts,  "that  in 
cases  where  either  of  the  debts  accrues  by  reason  of  a  penalty  con- 
tained in  any  bond  or  specialty,  the  same  shall  be  pleaded,  and  the 
plea  shall  state  how  much  is  justly  due  on  eitlier  side  ;  and  the 
plaintiff  shall  have  judgment  for  the  just  balance  only."  And 
under  this  clause  it  has  been  decided,  that  a  set-off  may  be  pleaded 
to  an  action  for  one  of  a  series  of  sums  payable  on  a  bond, — as 
where  the  condition  is  for  payment  of  an  annuity  or  other  growing 
sum  ;  (v")  and  that  this  may  be  done,  whether  the  set-off  existed 
at  the  time  such  sum  became  payable  or  not,  provided  only  it  was 
in  existence  at  the  time  of  the  commencement  of  the  action,  (x) 

2d.  Secondly,  the  sum  claimed  to  be  set  oft'  by  the  defendant 
The  sum  must  be  a  debt ;  (?/)  and  hence  it  appears,  that  unliqui- 

set™ff'mL?st"'  "iated  losses  on  a  policy  of  insurance  cannot  be  made 
be  a  debt.       the  subject  of  a  set-off.  (2) 

So  it  is  held,  that  a  mere  liability  under  a  guai'anty  cannot  form 

(s)  Birch  v.  Depeystcr,  4  Camp.  385.  tract,  it  is  not  a  good  equitable  set-oiF,  that 

(t)  Thorpe  v.  Thorpe,  3  B.  &  Ad.  580.  the  defendant  has  sustained  damages,  by 

(u)  Biirrough  v.  Moss,  10  B.  &  C.  558.  reason  of  the  plain tiif's  bre.achof  the  same 

(y)  Collins  j;.  Collins,  2  Burr.  820, 826  ;  contract.     Makcham  u.  Crow,  15  C.  B.  N. 

and  see  Hodykinson  u.  Wyatt,  1  D.  &  L.  S.  847. 

668.  (2)  Thomson  u.  Kedman,  11   M.  &  W. 

(x)  Lee  V.  Lester,  7  C.  B.  1008,  1017  ;  487;  Grant  v.  Royal  Exchange  Assurance 

18  L.  ,J.  C.  P.  312,  314.  Company,  5  M.   &  S.   439;  Cumming  v. 

(y)  A'erf  I,  u  ere  ;  whether  to  an  action  for  Forester,  1  M.  &  S.  494.     But  see  Roster 

the  price  of  goods  supplied  under  a  con-  v.  Eason,  2  M.  &  S.  112. 
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the  subject  of  a  set-ofF.  Thus,  in  an  action  of  assumpsit,  the  de- 
fendant relied  on  a  set-ofF  founded  on  a  guaranty  given  to  him  by 
the  plaintiff,  for  goods  to  be  sold  by  the  defendant  to  one  Kirkpat- 
rick.  Kirkpatrick,  having  obtained  the  goods,  became  bankrupt. 
The  plaintiff'  and  the  defendant  afterwards  settled  an  account,  in 
which  1,000/.,  —  which  the  defendant  admitted  should  be  taken  as 
the  amount  payable  under  the  guaranty,  —  was  put  to  the  credit 
side  of  the  defendant's  account ;  and  a  balance  was  struck  on  the 
account  so  stated  :  and  Lord  Ellenborough  held,  that  there  was  no 
foundation  for  the  set-ofE,  there  not  being  an  absolute  debt  by  the 
plaintiff  to  the  defendant,  but  an  engagement  for  the  deficiency  of 
Kirkpatrick  only ;  and  it  being  impossible  to  say  to  what  extent  the 
plaintiff  was  liable,  until  it  was  ascertained  how  much  was  paid  by 
Kirkpatrick's  estate.  And,  with  respect  to  the  settlement  of  the 
account,  his  lordship  said,  that  the  1,000Z.  "  was  only  stated  as 
the  amount  of  the  guaranty,  and  the  possible  amount  in  the  ac- 
count ;  but  it  was  still  liable  to  be  altered  by  the  dividend  made 
by  Kirkpatrick,  in  diminution  of  the  debt  due  by  him  to  the  de- 
fendant. To  make  the  sum  admissible  as  a  set-off,  the  sum  must 
be  settled  in  moneys  numbered,  which  was  not  the  case  here ;  and 
it  Was  therefore  inadmissible."  (a)  • 

But  where  a  party  has  actually  paid  money  for  another,  under  a 
guaranty,  the  money  so  paid  may  be  set  off  in  an  action  by  the 
latter,  as  money  paid  to  his  use.  (6) 

Where,  upon  a  contract  for  the  sale  of  goods,  it  is  expressly 
agreed  that  the  price  shall  be  paid  in  ready  money  at  the  time  of 
the  delivery  of  the  goods,  the  vendor  has  a  lien  on  the  goods  for 
the  price,  although  he  is  ^indebted  to  the  purchaser  in  a  larger 
amount ;  and,  even  upon  the  bankruptcy  of  the  vendor,  his  assign- 
ees cannot  be  sued  for  detaining  the  goods  sold,  unless  the  price  be 
actually  tendered,  (c)  But  although  the  goods  were  to  be  paid  for 
in  ready  money  when  delivered,  yet  if  the  vendor  part  with  them, 
he  loses  his  lien,  (cF)  and  then,  in  suing  for  the  price,  the  defend- 
ant's set-ofF  will  be  let  in.     This  was  decided  in  Eland  v.  Karr,  (d) 

(o)  Crawford  v.  Stirling,  4  Esp.  207 ;  As   to   a   set-off  in   bankruptcy,  under  a 

recognized  and  acted  on  in  Morley  v.  Ing-  guaranty,  see  Re  Willis,  4  Exch.  530;  19 

lish,  5  Scott,  314,  333.   But  a  party  might  L.  J.  Exch.  30. 

be  held  to  bail  on  a  guaranty,  to  a  certain  (c)  Clarke  u.  Fell,  4  B.  &  Ad.  404. 

amount,  for  goods  to  be  sold.    Cope  v.  Jo-  (c')   [See    M'Earland    a.   Wheeler,    26 

seph,  9  Price,  155.  Wend.  467.] 

(6)  Hutchinson  v.  Sydney,  10  Exch.  438.  (d)  1  East,  375 ;  recognized  in  Mayer  ». 
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where,  to  a  plea  of  set-ofF,  the  plaintiff  replied  that  tho  defendant 
agreed  to  pay  ready  money ;  and  upon  general  demurrer,  the  repli- 
cation was  held  to  be  bad.  It  was  urged  by  the  plaintiff's  counsel, 
that  the  set-off  was  unjust ;  because  the  defendant,  having  obtained 
the  goods  at  a  lower  or  ready-money  price,  thereby  attempted  to 
avail  himself  of  a  mode  of  payment  adapted  to  a  credit  price.  But 
the  court  answered,  that  in  estimating  the  plaintiff's  damages,  the 
jury  might  take  into  consideration  the  loss  he  had  sustained  by  not 
being  paid  in  ready  money.  (cZ^)  So  in  Cornforth  v.  Rivett,  (e)  it 
was  held,  that  upon  such  a  contract  the  defendant  might  even  set 
off  the  plaintiff's  acceptance,  of  which  the  plaintiff  had  become  the 
holder  after  the  sale  and  before  the  delivery  of  the  goods;  Lord 
EUenborough  observing,  that  supposing  it  could  have  been  shown 
that  the  bill  was  really  the  bill  of  another  person,  put  into  the 
defendant's  hands  to  set  off  against  his  debt,  that  might  have  pre- 
sented a  different  question,  (e^) 

And  so  it  appears,  tliat  the  price  of  goods  bargained  and  sold, 
but  not  delivered  in  consequence  of  the  plaintiff's  refusal  to  pay 
the  price  thereof,  may  be  set  off,  notwithstanding  the  defendant  has 
a  lien  on  the  goods  for  such  price.  (/) 

So,  although  in  an  action  by  a  servant  against  his  master  for 
wages,  the  latter  cannot  set  off  the  value  of  goods  lost  by  the  ser- 
vant's negligence  ;  yet  we  have  seen,  that  if  it  be   |)roved  to  have 

Nias,  I   Bing.  311.     Sec  per  Patteson  J.  Samuda,  1  Camp.  190,  and  Farnsworth  v. 

Groom  v.  West,  8  A.  &  E.  758,  770  ;  and  Garrow,  lb.  83.] 

per  Lord  EUenborougli,  Fair  v.  M'lver,  16  (e)  2  M.  &  S.  510  ;  recognized  in  Clarke 

East,  130.  ^.  ITell,  4  B.  &  Ad.  404. 

(rfi)  [It  was  held  by  the  supreme  conn  (e')  [Where  a  promissory  note  is  assigned 
of  Pennsylvania,  in  the  case  of  Shaw  v.  merely  fur  the  jiurposc  of  enabling  the 
Badger,  12  Serg.  &  E.  275,  that  in  an  ae-  taker  to  set  it  off  against  a  claim  by  the 
tion  brought  to  recover  the  ])rice  of  cattle,  assignees  of  a  failing  debtor,  it  seems  that 
the  dcfeudant  may  give  in  evidence,  by  the  fornier  will  not  be  entitled  to  make  tho 
way  of  set-off,  or  equitable  defence,  that  set-off.  Richter  w.  Sclin,  8  Serg.  &  R.  425.] 
he  had  sustained  damage  by  reason  of  the  (/)  Dunmore  v.  Taylor,  Peakc,  41.  [In 
plaintiff  not  having  delivered  to  him  cer-  Pennsylvania,  under  its  statute,  which  is 
tain  sheep  purchased  by  him  at  the  same  more  comprehensive  than  the  English  act, 
lime,  of  the  jilaintiff,  in  an  entire  contract,  the  defendant  may,  in  an  action  for  tho 
And  although  the  act  of  that  state  is  more  price  of  goods  sold,  give  in  evidence  by 
comprehensive  than  the  British  statute  of  way  of  set-off,  a  warranty  of  the  articles 
set-off,  it  was  observed  by  Duncan  J.  who  and  breach  thereof;  and  that,  without  re- 
delivered the  opinion  of  the  court,  that  in  turning  them,  or  giving  the  vendor  nolice 
a  case  like  the  one  before  thein,  the  courts  to  take  them  away.  Stcigleman  v.  Jefirics, 
of  Westminster,  at  the  present  day,  would  1  Serg.  &  R.  477.  See  ante,  65:;,  653,  and 
allow  tho  set-off;  and  referred  to  Fishery,  n.  (h).] 
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been  part  of  the  original  agreement  between  them,  that  the  servant 
should  pay,  out  of  Jus  wages,  for  all  his  master's  goods  lost  through 
his  negligence,  the  value  of  the  goods  so  lost  may  be  deducted, 
under  the  general  issue,  from  the  amount  claimed  for  wages.  (^) 

And  so,  money  due  on  a  judgment  may  be  set  off,  (^^)  though  a 
writ  of  error  be  pending  thereon.  (^) 

And  it  is  no  answer  to  a  set-off,  that  the  defendant  has  sued  or 
obtained  a  verdict  for  the  amount,  (i) 

So,  it  has  been  decided  that  an  express  agreement  by  a  broker 
that  he  will  sell  goods  for  his  principal,  and  pay  over  the  whole 
proceeds,  without  setting  off  a  debt  then  due  to  him  from  his  prin- 
cipal, is  not  binding  upon  the  broker,  so  as  to  deprive  him  of  his 


(g)  I<e  Loir  v.  Bristow,  4  Camp.  134. 

(^1)  [See  Metzgar  v.  Metzgar,  I  Rawle, 
227;  Turner  v.  Satterlee,  7  Cowen,  481. 
A  party  cannot  set  off  a  judgment,  unless 
he  be  the  beneficial,  as  well  as  the  nominal 
owner  of  it.  Satterlee  v.  Ten  Eyck,  7 
Cowen,  480.  A  judgment  purchased  by 
a  party  with  a  view  to  sot  it  off,  and  with 
condition  that,  if  he  failed  to  obtain  the 
set-off  on  motion,  the  assignment  shall  be 
void,  and  accompanied  with  a.  stipulation 
that  the  assignee  shall  be  indemnified 
against  the  costs  of  the  motion,  cannot  be 
set  off.  To  warrant  setting  off,  he  must 
purchase  absolutely.  Gilman  v.  Van  Slyck, 
7  Cowen,  469.  A  judgment  in  favor  of  A. 
against  B.  individually,  and  a  judgment  in 
favor  of  a  copartnership,  consisting  of  B.  & 
C.  against  A.,  are  not  mutual  debts  ;  and 
one  cannot  be  set  off  against  the  other. 
Francis  v.  Rand,  7  Conn.  221.  Nor,  in  such 
case,  will  an  assignment  of  one  of  the 
partners'  interest  in  the  judgment  to  the 
other,  enable  the  latter  to  setoff  that  judg- 
ment against  the  separate  judgment,  unless 
the  separate  creditor  had  notice  of  such 
assignment,  at  the  time  of  the  commence- 
ment of  the  suit  in  which  the  set-off  is 
sought.  lb.  One  judgment  may  be  set 
off  against  another,  where  both  are  in  the 
same  right,  though  in  c^ifferent  courts. 
Best  V.  Lawson,  1  Miles,  10.  See  Holmes 
B,  Robinson,  4  Ham.  91.  In  assumpsit  by 
A.  against  B.  for  goods  sold  and  delivered. 


the  defendant  may  set  off  a  judgment  ob- 
tained by  C.  to  his  use  against  A.,  after 
the  action  brought  by  A.  against  B.  Bell 
u.  Cowgill,  1  Ashm.  8.  The  equitable 
right  of  setting  off  one  judgment  against 
another,  is  permitted  only  where  it  will  in- 
fringe upon  no  other  right  of  equal  grade ; 
consequently  it  will  not  be  permitted 
against  an  assignee  for  value.  Ramsay's 
Appeal,  2  Watts,  228.  See  Holmes  o. 
Robinson,  4  Ham.  91.  There  were  two 
actions  in  fawor  of  the  same  plaintiff, 
against  the  same  defendant,  in  one  of  which 
judgment  was  rendered  for  the  plaintiff, 
and  in  the  other  for  the  defendan",  at  the 
same  term,  and  the  judgments  were  by  the 
order  of  the  court  set  off  one  against  the 
other  without  any  objection.  At  a  subse- 
quent term,  the  plaintiflTs  attorney  moved 
the  court  to  rescind  the  order  of  set-off,  on 
the  ground  that  his  lien  upon  the  costs 
was  affected  by  it ;  but  the  court  overruled 
the  order,  on  the  ground  that  it  was  made 
too  late.     Holt  v.  Quimby,  6  N.  H.  79.] 

{/;)  Reynolds  v.  Beerling,  3  T.  R.  118, 
note  ;  sed  vide  Curling  u.  Innes,  2  H.  Bl. 
372. 

(j)  Bull.  N.  P.  180;  Baskerville  v. 
Brown,  2  Burr.  1229  ;  Evans  v.  Prosser,  3 
T.  R.  186 ;  [Stroh  v.  Uhrich,  1  Watts  &  S. 
57.  In  some  states  it  is  held  that  a  de- 
fendant cannot  set  off  a  claim,  on  which  a 
suit  is  then  pending  in  his  favor.  Lock  v. 
Miller,  2  Stew.  &  P.  13.] 
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legal  right  of  lien  or  set-oflf',  even  although  the  plaintiff  declare 
specially  upon  such  arrreement.  (A) 

And  although  a  creditor  borrow  money  from  his  debtor,  and  ex- 
pressly promise  to  pay  it  without  taking  notice  of  the  debt  then 
due  to  him,  or  affecting  to  set  the  one  demand  against  the  other, 
this  will  not  prevent  him  from  availing  himself  of  such  set-off.  (Z) 

But  the  defendant  cannot  set  off  a  debt  due  to  him  upon  a  judg- 
ment, whereon  lie  has  charged  the  plaintiff  in  execution  ;  and  the 
plaintiff  may  reply  such  taking  in  execution,  (m) 

So  where,  to  an  action  brought  to  recover  the  price  and  value  of 
work,  agreed  to  be  done  by  the  plaintiff  for  the  defendant  for  a  cer- 
tain sum,  the  defence,  as  to  part,  was  that  the  defendant  had  done 
the  work  himself;  this  was  held  not  to  be  the  subject  of  a  set- 
off, (m) 

We  shall  hereafter  (o)  have  occasion  to  point  out  the  distinction 
between  a  sum  reserved  by  contract,  as  a  penalty,  and  a  sum  so  re- 
served, as  liquidated  damages,  to  be  paid  to  one  of  the  contracting 
parties  in  the  event  of  the  contract  being  broken.  But  we  may 
remark,  in  this  place,  that  when  such  sum  is  reserved  as  a  penalty, 
it  cannot  be  set  off;  (jp)  although  it  is  otherwise,  where  the  full 
amount  thereof  is  recoverable  as  liquidated  damages,  (^q) 

Thus  where,  by  articles  of  agreement  for  altering  and  repairing 
a  warehouse  for  a  fixed  price,  it  was  stipulated  that,  in  the  event 
of  the  work  not  being  completed  in  three  months,  the  builder 
should  forfeit  and  pay  to  his  employer  the  sum  of  6/.  weekly,  and 
every  week ;  such  penalty  to  be  deducted  from  the  amount  which 
might  remain  due  on  the  completion  of  the  work  ;  it  was  held,  in 
an  action  brought  for  extra  work,  that  the  employer  was  entitled, 
after  having  paid  the  contract  price,  to  set  off  the  penalty  against 
the  amount  claimed  for  extra  work,  (r) 

(k)  M'Gillivray  b.   Simson,  2  C.  &  P.         (o)  Post,  Chapter  VI. 
320  ;  S.  C.  9  D.  &  R.  35.  (p)  Nedriffe   u.   Hogan,  2  Burr.  1024  ; 

(I)  Lechmere  v.  Hawkins,  2  Esp.  626;  Bull.  N.  P.  180  ;  Freeman  v.  Wyatt,  1  BI. 

[Loudon  V.   Tiffany,  5  Watts  &   S.  367 ;  394  ;  Dowsland   v.  Thomson,  2  Bl.  910  ; 

Baker  v.  Brown,  10  Missou.  396.]  Ilowlctt  u.  Strickland,  Cowp.  56  ;  Gillett 

(m)  Taylor  v.  Waters   5  11.  &  S.  103 ;  v.  Mawman,   1    Taunt.   137  ;  [Burgess  v. 

overruling  Peaeock  v.  Jeffery,    1   Taunt.  Tucker,  5  John.  105.] 
426;  Simpson  v.  Hanley,  1  M.  &  8.^696;         (7)  Legge  v.  Harloek,  12  Q.  B.  1015 

per  Williams  J.  Thompson  v.  Parish,  5  C.  Fletcher  v.  Dyche,  2  T.  R.  32. 
B.  N.  S.  685,  694.  (r)  Duckworth  v.  Alison,  1   M.  &  W 

(n)  Turner  v.  Diaper,  2  M.  &  G.  241  ;  2  412. 
Scott  N.  R.  447. 
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But  if,  in  sufli  a  case,  any  portion  of  the  delay  was  occasioned 
by  the  act  or  default  of  the  person  claiming  the  penalty,  this  will 
wholly  exonerate  the  contractor  from  such  penalty,  (s) 

So  where  a  clerk,  under  an  agreement  for  a  salary  of  140Z.  a 
year,  —  determinable  by  three  months'  notice,  or  payment  of  three 
months'  salary,  —  was  dismissed  without  notice,  under  circum- 
stances which  did  not  amount  to  a  justification  of  such  dismissal ; 
and  his  employer  afterwards  sued  him  for  money  had  and  received  ; 
it  was  held,  that  he  was  entitled  to  set  off  in  that  action  the  amount 
of  the  three  months'  salary,  (i) 

So  where  a  statute  (m)  enacted,  "  that  where  the  full  purchase 
or  consideration  money"  for  a  conveyance,  "should  not  be  truly 
expressed  or  set  forth  "  therein,  "  it  should  be  lawful  for  the  pur- 
chaser to  recover  back  from  the  seller,  so  much  of  the  purchase  or 
consideration  money  as  should  not  be  expressed  and  set  forth,  in  an 
action  for  money  had  and  received  for  the  use  of  the  party  suing 
for  the  same  ;  "  it  was  held,  that  such  a  sum  of  money  might  be 
made  the  subject  of  a  plea  of  set-off.  (y) 

But  it  would  seem  that  a  penalty  recoverable  by  statute  cannot 
be  made  the  subject  of  a  set-off,  inasmuch  as  such  penalty  is  not  a 
debt,  (x) 

So  there  cannot  be  a  set-off  in  respect  of  a  debt  barred  by  the 
statute  of  limitations,  unless  the  claim  has  been  revived  by  a  writ- 
ten acknowledgment,  or  by  part  payment,  (y)  But,  in  order  to 
defeat  such  set-off,  it  must  appear  that  the  causes  of  set-off  did  not 
accrue  within  six  j^ears  next  before  the  commencement  of  the 
suit,  (s) 

Nor  was  a  defendant  entitled  to  plead  a  debt  from  which  the 
plaintiff  had  been  discharged  under  the  insolvent  debtors'  act,  as  a 
set-off  to  an  action  brought  by  the  plaintiff,  for  a  demand  which 
had  accrued  since  the  discharge,  (a) 

But  it  has  been  held,  that  although  an  attorney  cannot  recover 

(s)  Holme  v.  Guppy,  3  M.   &  W.  387  ;         [v)  Gingell  y.  Purkins,  4  Exch.  720. 
Russell  V.  Da  Bandeira,  13   C.  B.  N.  S.         (x)  Per  Parke  B.  lb.  727. 
149;   and  see  Roberts  v.  Bury   Commis-         (y)  9"  Geo.  4,  c.  14,  s.  4. 
sioners,  L.  Rep.  4  C.  P.  JSo ;  (in  Cam.         (z)  Walker  w.  Clements,  15  Q.  B.  1046; 

Scac.),  5  lb.   310;    Jones  v.  St.  John's  [Gilchrist  v.  Williams,  3  A.  K.  Marsh. 

College,  L.  Rep.  6  Q.  B.  115  235;  TurnbuU  u.  Strohecker,  4  McCord, 

[t)  East  Anglian  Railways  Company  v.  210;  Jacks  v.  Moore,  1  Yeates,  391.] 
Lythgoe,  10  C.  B.  726 ;  20  L.  J.  C.  P.  84.  (a)  Francis  v.  Dodsworth,  4  C.  B.  202. 

(«)  48  Geo,  3,  c.  149,  s,  24. 
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his  bill  for  business  done,  unless  he  has  delivered  it,  signed,  a  month 
before  action  brought ;  yet  he  may  get  off  tiie  amount,  provided  he 
deliver  the  bill  before  the  trial ;  and  that  it  is  immaterial,  that,  at 
the  time  of  the  trial,  a  month  had  not  elapsed  from  such  deliv- 
ery. (J) 

And  so  it  would  seem  that  although,  where  a  member  of  a  joint 
stock  banking  company  is  sued  by  the  company,  the  right  of  set-off 
is  limited  by  the  statutes  1  &  2  Vict.  c.  96,  s.  4,  and  5  &  6  Vict.  c. 
85  ;  yet  this  restriction  does  not  apply  where  tJie  company  is  sued 
by  one  of  the  members  thereof,  (c) 

od.  A  debt  cannot  be  set  off,  unless  it  was  actually  due  and  in 
^  arrear  at  the  time  of  the  commencement  of  the  action. 

Debt  must 

be  due  at        and  at  the  time  of  plea  pleaded;  and,  therefore,  a  plea 

commence-  ,  .    ,  ,  ,  ,    .      .,«  •     i    i        i 

mentofac-  which  merely  state,s  tliat  the  plamtirr  was  mdebted  to 
'""'  the  defendant  "at  the  time  the  plaintiff  declared,"  or 

"  at  the  time  of  plea  pleaded,"  is  bad.  (d~)  • 

And  in  like  manner  it  is  held,  that  a  defendant  cannot  set  off,  by 
a  plea  to  the  further  maintenance  of  the  action,  a  debt  which  ac- 
crued after  action  brought,  and  before  plea  pleaded,  (e) 

Nor  can  there  be  a  set-off  in  respect  of  money  secured  by  a 
promissory  note,  or  bill  of  exchange,  not  due  when  the  suit  was 
commenced  ;  (/)  nor  in  respect  of  any  other  sum,  wliich  the  de- 
fendant has  merely  rendered  himself  liable  to  pay.  (</)  And  where 
two  cross  actions  were  referred  to  arbitration,  and'  in  one,  which 
was  an  action  of  trespass,  the  arbitrator  found  for  the  plaintiff  for 
408.  damages,  with  costs  ;  whilst  in  the  other  he  awarded  102L  to 

(b)  Brown  v.  Tibbits,  11    C.  B.  N.   S.  (c)  Richards  k.  James,  2  Exch.  471. 
855;   31  L.  J.   C.  P.  206;    Harrison  v.  if)  Eogcrson   u.  Ladbrooke,    1    Bing. 
Turner,  10  Q.  B.  482;  and  see  per  Parke  93.     [In  the  court  of  appeals  of  Maryland, 
B.  Lester  v.  Lazarus,  2  Cr.,  M.  &  R.  665,  it  has  been  decided,  that  the  defendant  may 
669.  set  off  against  the   plaintiff's  demand,  a 

(c)  Milvain  i'.  Mather,  5  Exch.  55.  noteof  the  plaintiff's,  accrued  subsequently 
(rf)  Dcndy  i;.  Powell,  3  M.  &  W.  442;     to  the  eommcncement  of  the  action.  Clark 

Evans  v.  Pro-iscr,  3  T.  R.  186  ;   Eland  v.  v.  Magruder,  2  Harr.  &  ,J.  77.    And  that  a 

Karr,  1  E;ist,  376;  and  see  15  &  16  Vict,  debt  or  demand  may  be  set  off,  although 

c.   76,   Schcd.  B.  No.  41;    [Carpenter  /•.  such  debt  or  demand  was  not  subsisting  at 

Buttcrficld,  3  Jolm.  Cas.   145;   Jefferson  the  time  the  action  was  brought.     lb.] 
Co.    Bank    v.    Chapin,    19    John.    322;         (r/)  Leman  v.  Gordon,  8   C.  &  P.  392. 

Stewart  v.  United  States  Insurance  Co.  9  [Money  paid  by  the  defendant  us  a  .surety 

Watts,  126  ;  Edwards  v.  Temple,  2  Har-  for  the  plaintiff,  afier  action  broupht,  buton 

ring.  322;   Carprew   (j.  Canavan,  4  IIow.  an  obligation  entered  into  before,  cannot 

(Miss.)  370;    Hardy  «.  Corlis,  21  N.  H.  be  set  off.     Cox  u.  Cooper,  3  Ala.  256.] 
356 ;  Kelly  v.  Garrett,  1  Gilman,  649.] 


SET-OFF.  1277 

the  plaintiff,  such  sum  to  be  paid  at  a  -future  day  ;  it  was  held  that 
the  latter  could  not,  before  that  day,  set  off  that  sum  .against  the 
damages  and  taxed  costs  in  the  action  of  trespass.  (K) 

And  it  is  further  necessary,  that  the  debt  sought  to   ".'«*  ^^}^^ 
be  set  oil  should  continue  due  at  the  time  of  the  trial,  (i)    trial. 

4th.  And  although,  to  entitle  the  defendant  to  avail  himself  of 
this  defence,  the  debt  sought  to  be  recovered,  and  that   D^bts  must 
intended  to  be  set  ofE,  need  not  be  of  the  same  nature  or   ^^  mutual. 
degree;  yet  it  is  necessary  that  they  should  be  mutual,  that  is,  due 
in  the  same  right.  (Jc) 

Therefore,  in  an  action  by  two  or  more  partners,  the  defendant 
cannot  set  off  a  debt  due  to  him.  from  one  of  the  firm,  joint  plain- 
even  although  the  defendant,  at  the  time  the  debt  was  *'**^' 
contracted,  did  not  know  that  that  one  was  not  dealinrr  with  him  on 
his  own  account  merely.  (J)  So,  where  A.  and  B.  sued  the  de- 
fendant for  work,  &c.,  and  the  defendant  pleaded  a  set-off  for 
money  received  by  A.,  before  B.  became  a  member  of  the  firm  ;  it 
was  held,  that  the  plea  afforded  no  answer  to  the  action,  although 
A.  had,  after  the  commencement  of  the  partnership,  admitted  the 
receipt  of  |}ie  money,  (m)  And  so  it  has  been  held  that,  in  an 
action  on  a  policy  effected  by  the  plaintiff  in  his  own  name,  but  in 
which  others  are  interested  with  him,  the  defendant  cannot  set  off 
a  debt  due  to  him  from  the  plaintiff  only,  although  it  accrued  be- 
fore he  had  notice  that  the  others  were  so  interested,  (n) 

But  still  if  a  person,  with  the  assent  of  his  partners,  carry  on 
business  as  the  ostensible  sole  proprietor  ;  or  if,  through  their  laches 
or  default,  he  be  allowed  to  appear  as  such  ;  the  defendant  may,  in 
an  action  by  the  firm,  set  off  a  debt  due  to  him  from  the  ostensible 
partner ;  provided  the  defendant  was  ignorant,  when  he  contracted 
the  debt  sought  to  be  recovered,  that  the  plaintiff  had  a  partner; 
and  trusted  the  plaintiff  as  sole  proprietor,  before  he  was  aware 
that  he  had  such  partner,  (o) 

(A)  Young  V.  Gyc,  10  Moore,  198.  N.  H.  2.36  ;  Watson  v.  Hensell,  7  Watts, 

(i)  Eyton    a.  Littledale,   4  Exch.   159,  344;  Jones  v.  Gilrcath,  6  Ired.  338  ;  Vose 

162.  V.  Philbrook,  3  Story,  335.] 

(k)  Grant  f.  Royal  Exehange  Assurance  (m)  Prance  v.  White,  8  Scott,  257. 

Company,  5  M.  &  S.  439.     The  same  rule  (u)  Per  Lord  Ellenborough  C.  J.  Grant 

applies  in  equity.    Gale  w.  Luttrell,  1  Y.  &  u.  Royal  Exchange  Assurance  Company, 

J.  180.  5  M.  &  S.  439,  442. 

(I)  Gordon  v.  Ellis,  2  C.  B.  821.     [See  (o)  Gordon  v.  Ellis,  2  C.  B.  821 ;  Stacey 

Fuller  V.  Wright,  18  Pick.  403  ;  Banks  v.  v.  Decy,  2  Esp.  469,  note.     See  Lloyd  v. 

Pike,  15   Maine,  268  ;    Ross  v.  Knight,  4  Archbowle,2  Taunt.  324,  327  ;  Skinner  v. 


1278  DEFENCES. 

And  wliere  an  action  is  brought  —  as  since  the  23  &  24  Vict. 

„       c.  126,  s.  19,  it  inav  be  —  in  tiie  names  of  all  the  vev- 
23  &  24  Vict.  .,,,,.,  ,  , 

c.  126,  ss.  19,  sons  in  whom  tlie  legal  right  maj^  be  supposed  to  ex- 
ist, ( j?)  and  a  defendant  therein  has  pleaded  a  set-off, 
such  defendant  may,  upon  the  trial  of  the  action,  obtain  tlie  ben- 
efit of  his  set-off,  by  proving  either  that  all  the  parties  named  as 
plaintiffs  are  indebted  to  him,  notwithstanding  that  one  or  more  of 
such  plaintiffs  was  or  were  improperly  joined  ;  or  hj  proving  that 
the  plaintiff  or  plaintiffs  who  establish  his  or  tlieir  right  to  maintain 
the  action,  is  or  are  indebted  to  him.  (g') 

Again  :  one  of  several  defendants  cannot  set  off  a  debt  due  to 
Joint  defend-  'i™,  alone,  from  the  plaintiff,  (r)  But  where,  to  as- 
""''■  sumpsit  for  work  and  labor,  &c.,  the  defendant  pleaded, 

that  the  promises  were  made  by  him  jointly  with  L.,  and  set  off  a 
debt  due  from  the  plaintiff  to  the  defendant  and  L.  jointly  ;  this 
was  held  to  be  a  good  plea,  (s) 

And  a  defendant  may  set  off"  against  a  debt  due  from  him,  a  debt 
due  on  a  joint  and  several  promissory  note,  made  by  the  plaintiff 
and  others.  (<) 

So,  on  the  death  of  one  of  two  or  more  joint  credltqp's  or  debt- 
ors, the  legal  right  or  liability  survives,  and  vests  in  law 
death  of  one    exclusively   in    or   against    the    remaining    creditor   or 
.    debtor.     And  therefore  a  debt  due  to  the  defendant  as 

Stacks,  4  B.  &  Aid.  437.  See  Cothay  v.  Serg.  &  R.  68  ;  but  that  such  a  debt  can- 
Fennell,  10  B.  &  C.  671.  not  be  set  off,  if  due  to  a  co-defendant  on 
(p)  That  is,  in  whom  the  right  can,  by  whom  the  original  writ  was  not  served  ; 
law,  exist.  See  Bellingham  v.  Clark,  1  B.  Henderson  v.  Lewis,  9  lb.  379  ;  that  in  an 
&  S.  332.  action  by  partners,  the  defendant  cannot 
(q)  23  &  24  Vict.  c.  126,  s.  20.  set  off  an  account  for  goods  sold  to  an- 
(r)  [See  Woods  v.  Carlisle,  6  K.  H.  27  ;  other  person,  with  whom  the  plaintiffs  were 
Howe  V.  Sheppard,  2  Sumner,  409  ;  Pal-  alleged  to  be  in  partnership  ;  M'Dowell  v. 
iver  V.  Green,  6  Conn.  14  ;  Emerson  u.  Tyson,  14  Serg.  &  R.  300.  See  Woods  v. 
Baylies,  19  Pick.  .59  ;  Warren  v.  Wells,  1  Carlisle,  6  N.  H.  27  ;  unless  there  be  an 
Met.  80;  Walker  u.  Leighton,  11  Mass.  express  agreement  to  that  effect.  See  Kin- 
140.  So,  in  the  State  of  Virginia,  it  is  nerley  v.  Hossack,  2  Taunt.  170  ;  Hood  v. 
held,  that  joint  and  separate  demands  can-  Riley,  3  Green,  127.]  Unless  there  be  an 
not  be  set  off  against  each  other,  nor  can  express  agreement  to  that  effect.  See  Kin- 
partnership  and  separate  demands  be  set  nerley  v.  Hossack,  2  Taunt.  170.  As  to  a 
off  against  each  other.  Porter  v.  Neck-  set-off  in  the  case  of  a  joint  and  several 
ervis,  4  Rand.  3.59  ;  Gregg  v.  James,  1  obligation,  where  one  debtor  only  is  sued, 
Breesc,  107.  In  Pennsylvania  it  has  been  and  the  plaintiff  is  indebted  to  the  other 
adjudged,  that  one  of  two  defendants  may  debtor  ;  2  Pothier  by  Evans,  68. 
set  off  a  debt  due  to  him  by  the  plaintiff,  (s)  Stackwood  i\  Dunn,  3  Q.  B.  822. 
unless  there  be  some  superior  equity  in  a  (*)  Owen  u.  Wilkinson,  5  C.  B.  N.  S. 
third  person  ;  Steward  v.  Coulter,  12  Serg.  526. 
&  R.  2Ci2 ;    Childerston  v.  Hammond,  9 
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surviving  partner,  may  be  set  off  against  a  debt  due  from  him  in 
his  own  separate  character,  (m)  And  so  a  debt  due  from  the  plain- 
tiff as  surviving  partner,  may  be  set  off  against  a  debt  due  from  the 
defendant  to  the  plaintiff  in  his  own  right,  (a;) 

A  defendant  sued  as  executor  or  administrator  cannot  set  off  a 
debt  due  to  him  personally;  nor  can  a  person  who  is    o  .    ~. 
sued  for  his  own  debt  set  off  a  debt  which  accrued  to   and  against 

GxGCutor* 

him  in  his  representative  character.  (?/) 

So  the  statute  does  not  allow  the  defendant  to  set  off  a  debt  due 
to  him  from  the  plaintiff's  testator,  against  a  debt  which  accrued  to 
the  plaintiff,  in  his  representative  capacity,  after  the  testator's 
death.  For  this  would  be  alterins;  the  due  course  of  the  distribu- 
tion  of  assets,  and  the  defendant  might  thus  be  indirectly  paid  be- 
fore creditors  of  a  higher  degree,  (g)  Thus  a  debt  due  from  a  tes- 
tator or  intestate,  cannot  be  set  off  in  an  action  for  money  had  and 
received  to  the  use  of  the  plaintiff  as  executor  or  administrator,  (a) 

And  this  doctrine  holds,  whether  the  plaintiff  declare  as  execu- 
tor, or  sue,  as  he  may  do,  in  his  private  character  for  the  debt 
which  accrued  due  to  him  since  the  testator's  death.  (6)  Thus 
where  A.  —  being  appointed  by  B.  to  receive  his  rents  —  received, 
after  the  death  of  B.,  money  due  to  him  in  his  lifetime  ;  it  was 
held  that  A.  could  not  set  off  against  the  executrix  of  B.,  who 
brought  an  action  for  this  debt  in  her  individual  capacity,  a  debt 
due  to  him  from  the  testator  ;  for  the  testator  himself  never  had 
any  cause  of  action  against  the  defendant,  (c)     So,  to  an  action  by 

(u)  Slipper  V.  Stidstone,  5  T.  R.  493;  not  the  mutuality  required  for  a  set  off. 

[Lewis  V.  Culberston,  11  Serg.  &  R.  48.]  Granger  v.  Granger,  6  Ham.  41.] 

(x)  French  v.  Andrade,  6  T.  R.   582;  (a)  Rees  v.  Watts  (in  Cam.  Scac),  11 

[Holbrook  v.  Lackey,  13  Met.  132.]  Exch.  410  ;    affirming  Watts  v.  Rees,   9 

(y)  Per   Willes    C.   J.    Hutchinson    v.  Exch.  696,  overruling  Mardall   u.  Thellu- 

Sturges,  Willes,  263,  264.     [See  Grew  v.  son,  18  Q.  B.  857  ;  and  see  S.  C.  (in  Cam. 

Burditt,  9  Pick.  265  ;  Snow  v.  Conant,  8  Scac),  6  E.  &  B.  976;    Schofield  u.  Cor- 

Vt.   308;    Harbin   v.  Levi,   6   Ala.  399;  bett,  11  Q.  B.  779. 

Thomas  v.  Hopper,  5  Ala.  442.]  (b)  Shipman  v.  Thompson,  Willes,  103  ; 

[z)  lb.     [See  Shaw  u.  Gookin,  7  N.  H.  S.    C.   Bull.   N.   P.    180  ;   Kilvington   v. 

16;  Fry  u.  Evans,  8  Wend.  530;   Mercien  Stevenson,   and  Tegetmeycr  v.   Lumley, 

V.  Smith,  2  Hill,  210  ;    Colby  u.  Colby,  2  cited  Willes,  264,  note  I'l).    In  Kilvington 

N.  H.  419  ;  Wolfcrsberger  v.  Bucher,   10  u.  Stevenson,  the  action  was  in  covenant 

Serg.  &  R.  10.     Where  the  defendant  paid  to  recover  rent,  part  of  which  accrued  to 

a  sum  of  money  after  the  death  of  the  in-  the  testator,  and  part  after  his  death  ;  and 

testate,  upon  a  liability  entered  into  by  the  a  set-off,  in  respect  of  a  debt  due  from  the 

defendant,  as  surety  for  the  intestate  in  testator,  was  not  allowed, 

his  lifetime,  it  was  held  that  this  was  not  (c)  Shipman  v.  Thompson,  Willes,  103. 
a  demand  due  from  the  intestate,  and  has 
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the  executors  of  an  underwriter  against  an  insurance  brol<er,  for 
premiums  which  accrued  due  to  the  testator,  the  defendant  cannot 
set  off  returns  of  premium  which  became  due  after  tlie  testator's 
deatli.  (d)  And  a  defendant,  sued  by  an  executor  for  money  due 
to  the  testator,  cannot  set  off  the  amount  of  a  promissory  note 
given  by  the  testator,  but  not  due  till  after  his  death,  and  after  the 
commencement  of  the  action,  (e) 

But  to  an  action  against  an  executor,  on  an  account  stated  with 
him  of  moneys  due  from  him  as  executor,  a  set-off  for  debts  due 
from  the  plaintiff  to  the  testator  in  his  lifetime  may  be  pleaded  ;  (/) 
on  the  ground,  that  an  account  stated  by  an  executor,  as  such, 
must  be  taken  to   show  a  debt  due  from  his  testator  to  the  other 

Pai'ty  (.9') 

In  an  action  against  a  husband  for  his  own  debt,  he  is  not  allowed 
Husband  and  to  Set  off  a  debt  due  to  him  in  right  of  his  wife.  (K)  Nor 
"'^^^  can  a  debt  due  from  the  plaintift"s  wife  dwn  sola,  be  set 

off  in  an  action  by  the  husband  only  ;  unless  the  latter  has,  on 
some  new  consideration,  made  the  debt  his  own,  so  that  the  wife 
would  not  be  a  necessary  party  to  an  action  for  the  recovery  there- 
of, (i)  So,  if  a  note  be  made  payable  to  a  married  woman,  after 
coverture,  her  liusband  may  sue  alone  thereon  ;  and  a  debt  due 
from  the  wife  before  marriage  cannot  be  set  off  against  his  claim,  (^j) 

But  it  seems  that  in  an  action  by  husband  and  wife,  for  a  debt 
due  to  the  wife  dum  sola,  the  defendant  might,  at  common  law,  set 
off  a  debt  due  from  the  wife  dum  sola.  (^) 

It  has  also  been  held  that,  in  an  action  by  a  mere  trustee,  the 
Equitable  defendant  may  set  off  a  debt  due  to  him,  from  the  party 
^^^■-ofl-  -^yijo  jg  beneficially  entitled  to  the  money  sought  to  be 

recovered.  Thus,  in  debt  on  bond,  tlie  defendant  pleaded  that  it 
was  given  for  securing  lOOZ.,  lent  to  the  defendant  by  one  E.  C.  ; 
and  that  the  bond  was  given  by  her  direction  to  the  plaintiff,  in 
trust  for  her  ;  and  that  E.  C,  before  action  brought,  was  indebted 

{d}    Underwood  i>.  Robertson,  4  Camp.  (17)  Per  Cur.  Eees  u.  Watts,  11   Exeh. 

342.  410,  416. 

(e)  Rogerson  u.  Ladbroke,  1  Bing.  93 ;  (A)  Rayntcr  i'.  Walker,  and  Cooke  v. 

Houston   r.  Robertson,  6  Taunt.  448,  451.  Di.son,  Bull.  N.  P.  179. 

[A  defendant  cannot  generally  set  'off  a  (i)  Wood  v.  Akers,  2  Esp.  594. 

payment  made   by  liim  on  behalf  of  the  (j)    Burrough   u.  Mua,   10    B.    &   C. 

plaintitf,  after  suit  brought.      Morrison  v.  558. 

Moreland,  15  Serg.  &  R.  61.]  (k)  See   per   Baylcy   J.    lb.    562.     Sed 

(/)  Blakesley  v.  Smallwood,  8  Q.  B.  quaire,  since  the  33  &  34  Vict.  e.  93,  s.  12. 
538. 
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to  the  defendant  in  more  money  than  the  amounb  of  the  bond ;  and 
a  demurrer  to  this  plea  was  withdrawn  by  the  advice  of  the  court 
of  common  pleas.  (Z) 

But  it  is  clear  that,  at  the  present  day,  such  a  plea  would  not 
be  held  good,  (m)  unless  it  were  pleaded  by  way  oF  equitable 
defence. 

And  so  a  judgment  recovered  by  a  party  as  trustee,  cannot  be 
set  off  against  a  judgment  obtained  against  him  individuallj'.  (w) 

So  it  was  held  that  a  defendant  could  not  plead,  by  way  of  set- 
off, a  bond  debt  of  the  plaintiff,  which  had  been  assigned  to  the 
defendant  by  a  third  person,  to  whom  and  for  whose  use  it  was 
originally  given ;  because  the  court  could  not  notice  any  other  than 
legal  rights,  (o) 

And  so,  in  the  case  of  Tucker  v.  Tucker,  (  p)  it  was  held  that 


(I)  Bottomley  v.  Brooke,  M.  22  Geo.  3, 
cited  1  T.  K.  621  ;  Eudge  v.  Birch,  M.  25 
Geo.  3  B.  R.  cited  lb.  622.  See  Fenner  v. 
Mears,2Bl.  1271  ;  Fair  v.  M'lver,  16E:ist, 
136  ;  Crosse  v.  Smith,  1  M.  &  S.  545,  556  ; 
Morrison  v.  Parsons,  2  Taunt.  412  ;  Jar- 
vis  V.  Chappie,  2  Chit.  387. 

(m)  See  per  Cur.  Isberg  v.  Bowden,  8 
Ex.  852,  860,  where  Bottomlcy  v.  Brooke, 
and  Rudge  v.  Birch  are  said  to  have 
been  overruled  ;  [Campbell  v.  Hamilton,  4 
Wash.  C.  C.  93  ;  Sheldon  u.  Kendall,  7 
Gush.  217  ;  Hurlbert  v.  Pacific  Ins.  Co.  2 
Sumner,  472 ;  Barrett  v.  Barrett,  8  Pick. 
342;  Williams  v.  Ocean  Ins.  Co.  2  Met. 
303  ;  Savage  v.  Davis,  7  Wend.  223.]  In 
Wake  V.  Tinkler,  16  East,  38,  Lord  Ellen- 
borough  said  he  was  more  inclined  to  re- 
strain, than  to  extend,  the  doctrine  of  the 
cases  of  Bottomley  v.  Brooke,  and  Rudge 
i>.  Birch ;  and  in  Scholey  v.  Mcarns,  7 
East,  153,  Mr.  Marryatt  said,  that  they 
had  been  overruled  in  the  case  of  Lane 
.'.  Chandler,  in  the  exchequer.  So,  in 
Tucker  v.  Tucker,  4  B.  &  Ad.  745,  Little- 
dale  J.  denied  that  Bottomley  v.  Brooke 
was  law ;  and  Parke  J.  said,  that  if  the 
words  of  the  statute  had  been  looked  at, 
Bottomley  v.  Brooke,  and  Rudge  v.  Birch, 
would  hardly  have  been  decided  as  they 
were. 

(n)  See  per  Tindal  C.  J.  Bristowe  v. 
Needham,  7  M.  &  G.  648,  649. 


(o)  Wake  v.  Tinkler,  16  East,  36,  [A 
bond  given  by  the  plaintiff  to  A.,  for  the 
use  of  B,,  and  not  payable  to  assigns,  and 
transferred  by  A.  to  the  defendant,  cannot 
be  set  oif  in  an  action  on  a  bond  given  by 
the  defendant  to  the  plaintiff.  Wolf  v. 
Beales,  6  Serg.  &  R.  244.  And,  per  Gib- 
son J.  delioering  the  opinion  of  the  court, 
"  It  may  be  stated  as  a  general  rule,  that 
the  person  having  the  right  of  action  may 
set  off  a  debt  duo  to  him  as  trustee,  against 
a  debt  due  by  him  in  his  own  right.  On 
the  other  hand,  where  there  is  not  a  legal 
right  of  action,  but  there  has  been  an 
equitable  assignment  of  the  property  in  the 
thing  in  action,  the  cestui  que  trust  may  set 
off  his  right  of  property  against  a  demand 
on  him  in  his  own  right ;  and  there  is  no 
difference  in  this  respect,  between  an  or- 
dinary bond  transferred  by  an  equitable 
assignment,  and  one,  in  which  the  right  of 
action  was,  as  in  this  case,  originally  sev- 
ered from  the  right  of  property  by  the 
terms  of  the  instrument.  So,  a  debt  to, 
or  from,  the  cestui  que  trust,  may  be  set  off 
in  an  action  commenced  against,  or  by  the 
trustee  in  right  of  the  trust.  The  right  to 
set-off  must  depend  cither  on  tlie  right  of 
action  or  the  right  oi property,  and  here  the 
defendant  had  neither."] 

(p)  4  B.  &  Ad.  745. 
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an  equitable  demand  could  not  be  the  subject  of  a  set-ofE  at  law. 
There  S.  gave  a  bond  conditioned  for  the  payment  of  money  ;  the 
obligee  made  C.  his  executrix  and  residuary  legatee,  and  died  ;  C. 
proved  the  will,  assented  to  the  bequest,  and  died,  not  having  fully 
administered ;  leaving  E.  executrix  of  the  executrix  C,  in  trust 
for  her,  E.'s  own  benefit.  A  sum,  due  on  the  bond  in  the  first 
testator's  time,  remained  unpaid.  C.  during  her  lifetime,  in  con- 
sideration of  a  marriage  about  to  take  place  between  her  and  the 
father  of  S.,  gave  a  bond  to  a  trustee,  conditioned  for  payment  of 
a  sum  of  money  to  the  use  of  S.,  if  C.  should  marry  and  survive 
her  intended  husband.  She  did  marry  and  survive  him ;  and,  the 
money  not  having  been  paid  in  her  lifetime,  the  trustee's  executor 
sued  E.,  the  executrix  of  C,  upon  that  bond;  and  it  was  held 
that,  in  such  action,  the  claim  of  E.  upon  S.'s  bond  could  not  be 
set  off. 

And  it  seems  that,  where  the  assignee  of  a  chose  in  action  sues 
thereon,  at  law,  in  the  name  of  the  assignor,  the  debtor  cannot 
plead  to  that  action,  by  way  of  equitable  set-off,  a  debt  which 
accrued  due  to  him  from  the  assignor,  after  notice  of  the  assign- 
ment, although  under  a  contract  made  before  that  time,  (^q) 

But,  in  equity,  the  defendant  may  set  off  against  a  debt  due 
from  him  to  the  plaintiff,  a  debt  due  from  the  plaintiff  to  a  trustee 
for  the  defendant,  just  as  if  it  had  been  a  legal  debt  due  to  the  de- 
fendant himself;  and  such  a  set-off  may  now  be  pleaded,  at  law, 
by  way  of  equitable  defence.  (?•) 

Where,  however,  to  an  action  for  freight,  the  defendant  pleaded 
a  set-off;  and  the  plaintiff  replied,  on  equitable  grounds,  that  while 
the  freight  was  being  carried  he  assigned  it  for  value  to  A.,  ot 
which  the  defendant,  before  the  freight  became  due  and  before 
action,  had  notice,  and  that  the  plaintiff  was  suing  only  as  trustee 
for  A. ;  this  was  held  to  be  no  answer  to  the  plea,  (s) 
Set-off  Again  :  it  would  seem,  that  where  an  agent  may  main- 

cipal"  iii'ac-"    tain  an  action  in  his  own  name,  his  demand  is  not  in 

(q)  Watson  v.  Mid  Wales  Railway  Com-  writing,  or  impliedly,  by  his  conduct.  See 

pany,  L.  R.  2  C.  P.  593.      In  equity,  the  HIggs  v.  Assam  Tea  Company,  L.  Rep.  4 

assignee  of  a  chose  in  action  takes  it  subject  Ex.  387  ;  lie  Northern  Assam  Tea  Cora- 

to   all    the   equities   which   are   available  pany,  L.  K.  10  Eq.  4.58. 

against  the  assignor.    Mangles  v.  Dixon,  3  (r)  Cochrane  <j.  Green,  9   C.  B.  N.   S, 

H.  L.  Cas.  702.     But  the  person  who  is  448. 

entitled  to  the  benefit  of  such  equities  may  (s)  Wilson  v.  Gabriel,  4  B.  &  S.  243. 
release  them,  either  expressly  by  words  or 
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general  subject  to  any  set-off  which  the  defendant  may   tion  by 
have  against  the  principal,  (f) 

On  the  other  hand,  however,  where  a  principal  has  allowed  one 
who  is  not  known  to  he  a  mere  factor  or  agent  (m)  to    g^^,^^ 
appear  to  be  the  true  owner  of  goods,  and  to  sell  them   against 

1-  ^^1  ••!  PI  •  agent,  in  ac- 

as  his  own  ;  (v)  the  principal  cannot  sue  for  the  price,  tion  byprin- 
without  giving  the  purchaser  the  benefit  of  any  set-off 
which  he  may  have  previously  acquired  against  the  agent,  (w)  But 
where  a  factor  sells  as  factor,  whether  in  his  own  name  or  not,  the 
purchaser  cannot,  in  an  action  by  the  principal,  set  off  a  debt  due 
to  him  from  the  factor,  (x) 

So  it  has  been  held,  that  where  a  town  agent,  an  attorney,  is 
sued  by  a  client  of  his  principal,  for  the  recovery  of  money  received 
by  him,  the  town  agent,  in  a  particular  cause  ;  (y)  he  has  no  right 
to  deduct  from  such  money,  the  general  balance  due  to  him  from 
the  principal ;  but  only  the  costs  in  the  particular  suit  conducted 
by  him,  the  town  agent,  for  the  client,  and  in  which  the  money  was 
recovered,  (z) 

3.  "  The  Bankruptcy  Act,  1869,"  (a)  s.  39,  enacts,  that  "  Where 
there  have  been  mutual  credits,  mutual  debts,  or  other    ^ 
mutual  dealings  between  the  bankrupt   and  any  other   caseofbank- 

...  ,1  1         1  ■       ruptcy. 

person  proving  or  claiming  to  prove  a  debt  under  his 
bankruptcy,  an  account  shall  be  taken  of  what  is  due  from  the  one 
party  to  the  other,  in  respect  of  such  mutual  dealings ;  and  the 
sum  due  from  the  one  party  shall  be  set  off'  against  the  sum  due 
from  the  other  party,  and  the  balance  of  such  account,  and  no 
more,  shall  be  claimed  or  paid  on  either  side  respectively ;  but  a 

(()    Isbevg   V.  Bowden,   8   Exch.   852.  B.  197  ;  Pigeon  <^.   Osborne,  12  A.  &  E. 

And  see  observations  in  that  case  on  Jar-  715  ;  George  v.  Claggett,  Pealse  Add.  Ca. 

vis  V.  Chappie,  2  Chit.  387,  and  Coppin  v.  131 ;  Carr  i..  Hinchcliffe,  4  B.  &  C.  547  ; 

Craig,  7  Taunt.  243,  which  have  been  sup-  [Gardner  v.  Allen,  6  Ala.  187  ;  Parker  a. 

posed   to   lay  down  a  contrary  doctrine.  Donaldson,  2  Watts  &  S.  9. 

See,  also,  Drinkwater  i\  Goodwin,   Cowp.  (x)  Fish  v.  Kempton,  7  C.  B.  687  ;  18 

251,  256  ;  Russell  on  Factors,  249 ;  [Royce  L.  J.  C.  P.  206. 

V.  Barnes,  11  Met.  276.]  (y)   Such  an  action,  however,  is  not  in 

(«)  See  Semcnza  i/.  Brinsley,  18  C.  B.  general  maintainable;  Robbins  v.  Fennell, 

N.  S.  467.  11  Q.  B.  248. 

(w)  Sec  Addington  v.  Magan,  10  C.  B.  (z)  Moody  v.  Spencer,  2  D.  &  R.  6 ; 

576 ;  20  L.  J.  C.  P.  82 ;  Dresser  v.  Nor-  White  n.  Royal  Exchange  Assurance,  1 

wood,  14  C.  B.  N.  S.  574  ;  17  lb.  466.  Bing.  20. 

{tv}  See  per  Cur.  Quids  v.  Harrison,  10  (a)  32  &  33  Vict.  c.  71. 
Exch.   572,  580 ;  Purchell  v.  Salter,  1  Q. 
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person  shall  not  be  entitled  under  this  section,  to  claim  the  benefit 
of  any  set-off  against  the  property  of  any  bankrupt  in  any  case 
where  he  had,  at  the  time  of  giving  credit  to  the  bankrupt,  notice 
of  aji  act  of  bankruptcy  committed  by  sucli  bankrupt,  and  available 
against  liim  for  adjudication." 

And  by  the  12  &  13  Vict.  c.  106,  s.  171,  —  wliich  regulates  the 
right  of  set-off  in  cases  of  bankruptcy  which  occurred  before  tlie 
commencement  of  "  The  Bankruptcy  Act,  1869,"  —  this  right  is 
conferred  wherever  "  there  has  been  mutual  credit  given  by  the 
bankrupt  and  any  other  person,  or  where  there  are  mutual  debts 
between  the  bankrupt  and  any  other  person ;"...."  and  ertery 
debt  or  demand  thereby  made  provable  against  the  estate  of  the 
bankrupt^  may  also  be  set  off"  "  against  such  estate:  provided  tliat 
tlie  person  claiming  the  benefit  of  such  set-off  had  not,  when  such 
credit  was  given,  notice  of  an  act  of  bankruptcy  by  such  bankrupt 
committed."  (h) 

These  enactments,  it  will  be  observed,  extend  the  right  of  set- 
off, in  the  cases  to  which  they  apply,  considerably  beyond  tlic  limits 
to  which  that  right  can  be  carried  in  ordinary  cases  ;  for,  under 
them,  a  set-off  is  allowed,  not  only  where  there  are  mutual  debts 
between  the  parties,  but  likewise,  where  there  are  mutual  credits 
or  other  mutual  dealings.  And,  accordingly,  it  becomes  a  question 
of  some  importance,  what  particular  state  of  dealings  does  or  does 
not  entitle  a  party  to  such  set-off. 

The  leading  rule  on  tlie  subject  of  mutual  credits  was,  that  to  be 
within  the  meaning  of  the  bankrupt  laws,  they  must  be  such  cred- 
its as  would  terminate  in  debts  ;  e.  g.  where  a  debt  was  due  from 
one  party,  and  credit  was  given  by  him  on  the  other,  for  a  sum  of 
money  payable  at  a  future  day,  and  which  would  then  become  a 
debt ;  or  where  there  was  a  debt  on  one  side,  and  a  delivery  of 
property  witli  directions  to  turn  it  into  money,  on  the  otiier.  (c) 
Or,  perhaps,  the  true  principle  in  such  cases  may  be  stated  thus: 
that  the  statute  ap])lied  not  merely  to  credits  which  must,  ex  neces- 
sitate, terminate  in  debts ;  but  to  all  credits  wliich  had  a  natural 
tendency  to  terminate  in  debts,  and  not  in  claims  difiering  in  their 
nature  from  debts,  (c^) 

(6)  This  section  is  substantially  the  same  499,   506;  and  see   IVaoniji  v.   Cliartercd 

as  the  6  Geo.  4,  c.  Ifl,  s.  50,  and  the  5  Geo.  Bank  of  India,  L.  H.  .3  C.  P.  444  ;  Astley 

2,  c.  30,  6.  28,  on  which  the  greater  number  c.  Gurney,  4  lb.  714  ;  Young  v.  Bank  of 

of  the  cases  quoted  below  were  deeided.  Bengal,  1  Moo.  P.  C.  150. 

(c)  Per' Cur.  Kose   v.   Hart,   8   Taunt.         (d)  2  Smith  L.  C.  180. 
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And  although  "  The  Bankruptcy  Act,  1869,"  s.  39,  makes  use 
of  the  term  "  mutual  dealings,"  as  well  as  of  the  terms  "  mutual 
credits  "  and  "  mutual  debts,"  which  alone  are  to  be  found  in  the 
older  bankrupt  acts  ;  still,  —  inasmuch  as  the  term  "  mutual  deal- 
ings "  in  that  section,  would  probably  be  held  to  mean  such  deal- 
ings only  as,  in  the  natural  course  of  business,  would  end  in 
debts,  (e)  —  it  is  believed  that  the  following  cases,  decided  under 
the  old  law,  will  equally  serve  to  illustrate  the  manner  in  which  the 
above  rule  is  to  be  applied  under  the  new. 

First,  then,  it  is  held  that  a  set-ofE  cannot  be  pleaded  under 
the  bankrupt  acts  where  the  action  is  for  unliquidated  damages 
merely.  (/) 

But  it  is  held,  that  the  acceptance  of  a  bill  of  exchange  by  the 
defendant,  for  the  accommodation  of  the  bankrupt,  is  a  credit  within 
the  meaning  of  the  statute.  (^) 

So,  an  agreement  to  accept  a  bill  of  exchange,  in  payment  for 
goods  sold  and  delivered  by  the  bankrupt  to  the  defendant,  was  held 
to  create  such  a  credit  as  was  intended  by  the  statute.  And  ac- 
cordingly, in  an  action  by  the  assignees  of  a  bankrupt  against  the 
defendant,  for  not  accepting  bills  of  exchange  pursuant  to  such  an 
agreement ;  it  was  held,  that  the  latter  might  set  off  a  debt  due  to 
him,  for  money  lent  to  the  bankrupt  before  his  bankruptcy.  (A) 

So  where,  to  an  action  for  money  had  and  received  to  the  use 
of  the  assignees  of  J.  S.,  the  defendant  pleaded,  that  before  notice 
of  the  bankruptcy  he  indorsed  a  bill  for  the  accommodation  of  J.  S., 
and  discounted  another  for  him,  both  of  which  he  was  obliged  to 
take  up  after  the  bankruptcy  ;  and  that,  before  the  bankruptcy, 
J.  S.  lent  him  a  check,  the  proceeds  of  which  he  received  after 
the  bankruptcy,  which  was  the  same  money  now  sued  for,  and 
against  which  he  claimed  to  set  off  the  amount  of  the  dishonored 
bills  ;  this  was  held  to  be  a  good  plea,  (i)  And  where  bills  had 
been  indorsed  in  blank  by  E.  &  Co.  to  the  defendants,  who  were 
their  bankers,  for  the  pui-pose  of  their  being  discounted  ;  and,  before 

(e)  This  opinion  is  founded  on  the  gen-  (/)  Bell  v.  Gary,  8  C.  B.  887. 

eral  language  of  the  32  &  33  Vict.  t.  71,  {g)  Bittleston  v.  Timmis,  1   C.  B.  389, 

s.  39,  as  well  as  on  the  fact,  that  that  sec-  398  ;  Eussell   v.   Bell,   8   M.  &  W.   277  ; 

tion  does  not  contain  any  clause,  analogous  Smith  v.  Hodson,  4  T.  R.  21 1. 

to  that  contained  in  the  12  &  13  Vict.  u.  (A)- Gibson  v.  Bell,  1    Scott,   712;  and 

106,  s.  171,  whereby  "  every   debt  or  de-  see  Groom  v.  West,  8  A.  &  E.  758. 

mand  thereby  made  provable  against  the  (i)  Hulme  u.  Mugglestone,  3  M.  &  W. 

estate  of  the  bankrupt,"  was  made  a  sub-  30. 
ject  of  set-off. 

VOL.  n.  32 
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tlie  bills  became  due,  E.  &  Co.  became  bankrupt,  —  the  defendants 
having  then  in  their  hands  a  sum  of  money  belonging  to  E.  &  Co., 
much  less  than  the  amount  of  the  bills  ;  and  the  assignees  of  E.  & 
Co.  sued  the  defendants  to  recover  the  monej''  of  E.  &  Co.  which 
was  so  in  their  hands,  as  aforesaid ;  it  was  held,  that  the  defend- 
ants were  entitled,  as  -indorsees  of  the  bills,  to  set  them  off  in  that 
action,  (y) 

So  the  holder  of  a  bill  or  note  of  the  bankrupt,  is  entitled  to  set 
off  the  amount  against  a  debt  due  from  him  to  the  estate,  although 
he  did  not  take  up  the  instrument  until  after  the  bankruptcy,  pro- 
vided he  held  it  at  any  time  before  the  bankruptcy  occurred.  (Jc) 

But  a  mere  agreement  to  indorse  a  bill  of  exchange  to  the  bank- 
rupt, does  not  create  a  credit  within  the  statute.  (I) 

So  the  holder  of  a  bill  or  note,  to  be  within  the  statute,  must  not 
be  a  tnere  agent  or  trustee,  holding  it  for  the  benefit  of  a  third  per- 
son. For  the  statute  does  not  authorize  a  set-off  where  the  debt, 
though  legally  due  to  the  debtor  from  the  bankrupt,  and  i-ecover- 
able  by  him  in  a  cross  action,  would  not  be  recovered  for  his  own 
benefit,  (m)  Thus  where,  in  an  action  by  the  assignees  of  a  bank- 
rupt for  the  price  of  a  phaeton,  — •  which  had  been  sold  by  the  bank- 
rupt to  the  defendant  on  the  terms  of  paying  for  it  in  ready  money, 
—  the  latter  sought  to  set  off  a  dishonored  acceptance  of  the  bank- 
rupt, in  which  he,  the  defendant,  had  no  interest,  but  which  he  had 
obtained  from  the  holder  in  order  that  he  might  use  it  for  this  pur- 
pose ;  it  was  held  that  such  acceptance  could  not  be  made  the 
subject  of  a  set-off  under  the  statute,  (n)  And  where  A.,  the 
holder  of  a  bill,  returned  it  to  his  indorser  before  the  bankruptcy  of 
the  acceptor,  and  entirely  closed  the  account  and  transaction  as  to 
such  bill  with  the  indorser ;  it  was  held,  in  an  action  by  the  assign- 
ees of  tlie  acceptor  against  A.,  that  the  latter  could  not,  by  taking 
back  the  bill  from  the  indorser,  for  the  purpose  of  claiming  credit 
for -the  amount,  set  off  the  same  against  a  debt  due  from  him  to 
the  bankrupt  before  his  bankruptcy,  (o) 

ij]  Alsager  v.  Cunie,  12  M.  &  W.  751.  (I)  Rose  v.  Sims,  1  B.  &  Ad.  521. 

{k)  Collins  I.,  Jones,  10  B.  &   C.   777;  (m)  Per  Cur.  Foster  w.  Wilson,  12  M. 

Bolland  v.  Nash,  8  B.  &  C.  105  ;  overruling  &  W.  191,  204. 

Ex  parte  Hale,  3  Ves.  ,304.     See,  further,  [n]    Lackington  c^.   Coombes,   8   Scott, 

for  cases  as  to  mutual  credit.  Key  V.  Flint,  312. 

8    Taunt.   21;    1    Swanst.  30;   Ex  parte  (o)  Belcher   v.  Lloyd,    10   Bing.   310; 

Wagstaife,  13  Ves.  65  ;  Buchanan  u.  Find-  Fair  v.  M'lver,  16  East,  130. 
lay,  9  B.  &  C.  744 ;  Dickson  v.  Cass,  1  B. 
&  Ad.  343 ;  Dickson  v.  Evans,  6  T.  E.  57. 
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But,  as  we  liave  said,  a  mutual  credit,  within  the  meaning  of  the 
bankrupt  h^ws,  may  arise  not  only  where  there  have  been  money 
transactions  between  the  parties,  but  also  by  the  delivery  of  goods 
by  the  bankrupt  before  his  bankruptcy,  to  a  person  to  whom  he  is 
indebted  at  the  time  of  such  delivery.  (^)  Thus,  where  C,  the 
bankrupt,  was  indebted  to  F.,  and  had  intrusted  him  with  his  share 
or  interest  in  a  string  of  pearls,  to  be  sold  by  F.,  and  the  profit 
on  such  share  to  be  paid  to  C  ;  and  F.  sold  the  pearls  after  C.'s 
bankruptcy ;  it  was  held,  in  an  action  against  F.  by  the  assignees 
of  C  to  recover  his  share  of  the  profit,  that  F.  was  protected 
from  that  claim  by  the  clause  of  mutual  credits,  (^q)  To  the  same 
effect  is  the  case  of  Olive  v.  Smith,  (r)  And  in  a  subsequent  case, 
in  which  the  goods  themselves  were  not  intrusted  by  the  bankrupt 
to  his  creditor,  but  where  goods  were  consigned  by  the  bankrupt  to 
a  third  party,  under  an  arrangement  between  the  former  and  his 
creditor,  whereby  the  proceeds  of  such  goods  must  necessarily  pass 
though  the  hands  of  the  creditor  ;  it  was  held  that  this  was  a  case 
of  mutual  credit  within  the  act.  (s) 

So,  by  the  express  words  of  the  12  &  13  Vict.  c.  106,  s.  171, 
any  demand  provable  under  the  bankruptcy  might  be  made  the 
subject  of  a  set-off  thereunder,  (t)  And  hence  it  would  appear 
that,  under  that  statute,  a  claim  on  a  guaranty  for  a  sum  certain 
might  be  so  set  off ;  because,  when  such  sum  became  due,  the  claim 
would  be  provable  as  a  debt  ;  and,  before  it  became  due,  it  would 
be  provable  as  a  debt  to  becorhe  due  on  a  contingency,  (u) 

But  where  A.,  B.,  and  C,  dissolved  partnership,  there  being,  at 
that  time,  due  from  the  firm  to  one  H.,  a  sum  of  51,891Z.  12s.,  and 
from  A.  to  the  firm  the  sum  of  6,817?.  9s.  8d. ;  and  it  was  agreed 
that  A.  should  pay  to  B.  and  C,  the  debt  due  from  him  to  the 
firm ;  and  that  B.  and  C  should  keep  the  stock  and  assets  of  the 
firm,  and  should  pay  H. ;  but  B.  and  C.  became  bankrupts  whilst 
the  greater  part  of  H.'s  debt  still  remained  unpaid  ;  it  was  held, 
tliat  A.'s  liability   to  pay  H.  was  in  the  nature  of  a  guaranty,  in 

ip)  See  Rose  v.  Hart,   8   Tauttt.  499,  rangement,  within  the  '■  Bankruptcy  Act, 

506  ;  Astley  v.  Gurney,  L.  R.  4  C.  P.  714.  1861,"  s.  192,  the  defendant  is  entitled  to 

(?)  Trench  v.  Fenn,  Cooke  B.  L.  536.  set  oi5F  any  debt  which  accrued  before  the 

(r)  5  Taunt.  56.  registration  of  the  deed.  Stanger  v.  Miller, 

(s)  Easum  v.  Cato,  5  B.  &  Aid.  861.  L.  Rep.  1  Ex.  58. 

(0  The  32  &  33  Vict.  c.  71,  s.  39,  does         (u)  See  Ee  Willis,  4  Exch.  530  ;  19  L. 

not  contain  any  similar  provision.    To  an  J.  Exch.  30,  32. 
action  by  the  trustees  under  a  deed  of  ar- 
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respect  of  which  he  might  never  be  called  upon  to  pay  anything ; 
and  that,  consequently,  it  could  not  form  the  subject  of  a  mutual 
credit,  (x) 

And,  as  is  the  case  under  the  statutes  of  set-off,  it  is  held  that 
Demands  the  demands  in  respect  of  which  a  set-off  is  claimed  under 
iTthe'slmr  ^^^  bankrupt  acts,  must  be  due  in  the  same  right.  Thus, 
right-  to  an  action  for  money  had  and  received  to  the  use  of 

the  assignees,  the  defendant  cannot  plead  a  set-off  for  money  due 
to  him  from  the  bankrupt.  (2/) 

And  so  where  A.,  who  was  tenant  of  certain  premises  to  B.,  let 
them  to  C,  and  afterwards  became  bankrupt ;  and,  at  the  time  of 
the  bankruptcy,  there  was  an  arrear  of  rent  due  from  C.  to  A. ;  it 
was  held  that  C  could  not,  in  an  action  by  the  assignees  of  A.  to 
recover  that  rent,  set  off  a  sum  paid  by  him,  C,  to  B.,  under  a 
distress  for  rent  which  accrued  due  from  A.  to  B.,  after  the  bank- 
ruptcy, in  respect  of  the  same  premises,  (s) 

But  where  the  plea,  whilst  it  confesses  the  receipt  of  money  to 
the  use  of  the  assignees,  shows  how  their  title  to  that  money  arose, 
viz.  out  of  a  credit  given  bt/  the  bankrupt,  —  a  credit  given  to  the 
bankrupt  may  be  pleaded  by  way  of  set-off;  because  it  will  then 
appear  that  the  debt  sued  for,  and  the  debt  set  off,  were  respect- 
ively due  to  and  from  the  estate,  (a)  And  so,  in  the  case  of  Kinder 
V.  Butterworth,  (6)  it  was  agreed  by  the  court,  that  where  the 
debt  sued  for  and  the  debt  set  off  both  accrued  after  the  act  of 
bankruptcy,  such  a  set-off  would  be  valid,  although  the  declaration 
was  for  money  had  and  received  to  the  use  of  the  plaintiffs,  as 
assignees. 

So,  in  order  that  a  case  may  be  protected  as  one  of  mutual  credit, 
it  must  appear  that  such  mutual  credit  existed  at  the  time  of  the 
bankruptcy,  (c) 

And  it  must  also  appear,  that  the  party  who  claims  the  set-off 
had  not,  when  the  credit  was  given,  any  notice  of  a  previous  act 
of  bankruptcy  by  the  bankrupt  committed.  ((^) 

(x)  Abbott  V.  Hicks,  7  Scott,  715  ;  and  (a)  Bittleston  u.  Timmis,  1   C.  B.  389, 

see  Sampson  v.  Burton,  2  B.  &  B.  89  ;  Ar-  399,  400. 

bouin   u.    Tritton,    Holt,  408 ;    Wood   u.  (I)  6  B.  &  C.  42. 

Dodgson,  2  M.  &  S.  195.  (c)  Boyd  v.  Mangles,  16  M.  &  W.  337, 

(y)    Groom   u.  Mealey,   2    Scott,   171;  344. 

Wood  V.  Smith,  4  M.  &  W.  525.  (d)  See  32  &  33  Vict.  c.  71,  s.  39 ;  12 

(z)  Graham  v.  Allsopp,  3  Exch.  186.  &  13  Vict.  c.  106,  s,  171  ;  and  Dickson  v. 

Cass,  1  B.  &  Ad.  343. 
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4.  It  is  also  now  settled  that  in  an  action  for  calls,  brought  by 
the  liquidator  against  a  contributory  to  a  limited  com- 

1  .   ,     r     ,     .  ,  .,  •  ,  ,         Set-off  under 

pany,  —  wnicn  is    being   voluntarily  wound  up   under   winding-up 
"  The  Companies  Act,  1862,"  (e)  —  the  defendant  may   "Companies 
set  off  a  debt  due  to  him  from  the  company.  (/)  ^'^^' ^*^^" 

And,  in  like  manner,  a  shareholder  in  an  unlimited  company, 
which  is  being  wound  up  by  the  court,  may  set  off  a  debt  due  to 
him  from  the  company,  against  calls  made  on  his  shares,  under  the 
winding  up.  (^) 

But  where  a  limited  company  is  being  wound  up  by  the  court,  or 
under  the  supervision  of  the  court,  a  contributory  is  not  entitled, 
in  the  absence  of  special  agreement,  to  set  off  money  due  to  him 
from  the  company,  against  a  call  made  either  before  or  during  the 
winding  up.  (A) 

6.  Set-off  must  now,  in  all  cases,  be  specially  plead-   pleading  a 
ed.  (i)  '''-"S'  ^<=- 

And  the  defendant  must  in  general  give  the  same  evidence  in 
support  of  a  plea  of  set-off,  as  he  would  be  bound  to  give,  if  he 
were  suing  for  the  recovery  of  the  debt  claimed  to  be  due  to  him. 

Formerly,  where  the  amount  proved  under  a  plea  of  set-off 
pleaded  to  the  whole  declaration,  did  not  cover  the  plaintiff  's  de- 
mand, the  defendant  could  not  have  a  verdict  on  the  plea  for  the 
amount  proved,  but  it  went  merely  in  reduction  of  damages,  (y) 
And  where,  in  debt  for  money  had  and  received,  and  on  an  account 
stated,  to  the  amount  of  191.  10s.,  —  the  claim  in  the  particulars 
of  demand  being  for  61.  10s.  for  money  lent,  —  the  defendant 
pleaded  a  set-off  of  501.  ;  but  at  the  trial  he  proved  a  set-off  of 
61.  10s.  only ;  it  was  held,  that  he  was  not  entitled  to  the  ver- 
dict. (^)  But  now,  by  the  15  &  16  Vict.  c.  76,  s.  75,  pleas  of  set- 
off are  to  be  taken  distributively  ;  and  "  a  verdict  shall  pass  for  the 
defendant  in  respect  of  so  much  of  the  causes  of  action  as  shall  be 
answered,  and  for  the  plaintiff  in  respect  of  so  much  of  the  causes 
of  action  a,s  shall  not  be  so  answered." 

(e)  25  &  26  Vict.  u.  89.  Eq.   214  ;     Sankey  Brook    Coal    Co.   v. 

(/)  Brighton  Arcade  Co.  v.  Dowling,  Marsh,  L.  R.  6  Ex.  185. 
L.  E.  3  C.  P.  175.  (t)  Reg.  Gen.  H.  T.  1853,  r.  8  ;  Graham 

{g)  Gibbs  and  West's  case,  L.  E.  10  Eq.  v.  Partridge,  1  M.  &  W.  395  ;  and  see  15 

312.  &  16  Vict.  c.  76,  Sched.  No.  41. 

(A)  Brighton  Arcade  Co.  v.  Dowling,  L.         (j)  Rodgers  v.  Maw,  15  M.  &  W.  444. 
R.  3  C.  p.  175 ;  Calisher's  case,  L.  R.  5        {k)  Roche  v.  Champion,  1  Exch.  10. 
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If,  to  a  plea  of  set-off,  the  plaintiff  reply,  "  that  he  was  not  nor  is 
indebted,  &c.  ;"  he  may,  under  this  replication,  prove  that  he  has 
paid  the  amount  claimed  as  a  set-ofE.  (V)  So,  the  plaintiff  may 
show,  under  this  replication,  that  the  amount  claimed  to  be  set  off 
has  been  paid  by  a  third  party  ;  and  that  he  had  ratified  such  pay- 
ment at  the  time  of  the  trial,  (m)  But  the  plaintiff  cannot  prove 
payment,  if  he  merely  reply  that  he  '•'•never  ivas  indebted."  (n) 

So,  it  is  a  good  replication  to  a  plea  of  set-off  that,  after  plea 
pleaded,  the  plaintiff  paid  the  debt,  (o) 

So,  if  there  be  an  action  against  two  or  more  to  recover  a  joint 
debt,  and  the  defendants  plead  a  set-ofE ;  it  is  a  good  replication  to 
such  plea  that,  before  plea  pleaded,  one  of  the  defendants  had 
become  bankrupt,  (p) 

So  the  plaintiff  may  prove,  under  nil  debet,  that  the  debt  sought 
to  be  set  off  is  due  from  himself  and  a  third  party,  (jj) 

But  the  plaintiff  cannot  give  in  evidence,  under  the  replication 
of  nil  debet  to  a  plea  of  set-off,  his  discharge  under  the  bankruptcy 
act ;  (f)  or  that  the  debt  sought  to  be  set  off  is  barred  by  the 
statute  of  limitations  ;  (s)  and  he  must,  therefore,  reply  the  same 
specially. 

Where  the  set-off  is  upon  a  bond,  it  must  be  pleaded  specially 
in  bar  ;  and  the  plea  must  aver  how  much  is  really  due  thereon 
for  principal  and  interest,  (i)  And  the  plaintiff  in  his  replication, 
may  either  deny  the  bond  by  pleading  non  est  factum,  or  he  may 
plead  a  discharge  thereof;  or  he  may  traverse  that  he  owes  so 
much  thereon  as  is  stated  in  the  plea  ;  and  this  traverse  is  good, 
although  the  sum  alleged  to  be  due  be  stated  in  the  plea  under  a 
videlicet,  (u) 

If  the  defendant  do  not  deliver  particulars  of  his  set-off,  pur- 
suant to  a  judge's  order  made  in  that  behalf,  he  cannot  give  evi- 
dence of  the  same  at  the  trial,  (a;) 

Where  there  are  cross  demands,  and  the  defendant  pleads  a  set- 
off, the  plaintiff  is  not  obliged  to  prove  the  whole  of  his  account 

(l)  Stockbridge  v.  Sussams,  3  Q.  B.  {g)  Arnold  u.  Bainbrigge,  9  Excb.  153. 
239.  (r)  See  Ford  a.  Dornford,  8  Q.  B.  583. 

(m)    Simpson   v.  Egginton,    10   Exch.         (s)  Chappie  «.  Durston,  1  C.  &  J.  1. 
845.  (0  Attwool  V.  Attwool,  2  E.  &  B.  23. 

(n)  Miller  v.  Atlee,  3  Exch.  799.  (ii)  Symmons   u.  Knox,  3   T.  R.   55  ; 

(o)  Eyton  v.  Littledale,  4  Exch.  159.  Grimwood  v.  Barrit,  6  T.  R.  460. 

(p)  New  Quebrada  Co.  v.  Carr,  L.  R.         (x)  Young  k.  Geiger,  6   C.  B.  553;  Ib- 

4  C.  P.  651.  bett  V.  Leaver,  16  M.  &  W.  770. 
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m  the  first  instance,  but  he  may  prove  only  the  balance  which  he 
claims  ;  and,  after  the  defendant  has  proved  his  set-off,  the  plaintiff 
may  prove  other  parts  of  his  account,  to  show  that  a  larger  sum 
was  due.  (y) 

Where  the  defendant  pleads  a  set-oflF,  but  does  not  appear  at  the 
trial  to  oifer  evidence  in  support  of  it,  the  plaintiff  may  either  take 
a  verdict  for  the  whole  sum  he  proves  to  be  due  to  him,  subject  to 
be  reduced  to  the  sum  really  due  on  a  balance  of  accounts,  if  the 
defendant  will  afterwards  enter  into  a  rule  not  to  sue  for  the  debt 
intended  to  be  set  off ;  or,  it  is  said,  he  may  take  a  verdict  for  the 
smaller  sum,  with  a  special  indorsement  on  the  postea,  as  a  founda- 
tion for  the  court  to  order  a  stay  of  proceedings,  if  another  action 
shall  be  brought  for  the  amount  of  the  set-off.  («) 

12.  Infancy. 

We  have  already  treated  of  the  capacity  of  an  infant  to  contract, 
and  of  the  cases  in  which  he  is  liable  upon  his  contracts  ;  (a)  and 
it  now  remains  for  us  to  state,  shortly,  the  mode  of  taking  advan- 
tage of  this  defence. 

An  infant  defendant  must,  in  all  cases,  appear  and  defend  by 
guardian;  (5)  and,  where  judgment  is  given  against  the  Must  appear 
infant,  he  may  assign  his  appearance  by  attorney  as  a  ^^  guardian. 
ground  of  error,  (c) 

So,  the  guardian  must  be  admitted  before  plea,  (^d)  and  the  ad- 
mission must  be  stated  in  the  plea,  (e) 

But  if  the  defendant  be  of  full  age  at  the  time  he  appears  and 
pleads  his  infancy,  he  may  appear  and  plead  by  attorney. 

(y)  Williams  v.  Davies,  1  C.  &  M.  464.  the  county  courts,  an  infant  may  sue  for 

[But  the  plaintiff  cannot  file  a  counter  set-  any  sum  not  exceeding  20l.,  which  may  be 

off  to  the  defendant's  set-off.     Hudnall  v.  due  to  him  for  wages  or  piece-work,  or  for 

Scott,  2   A!a.   569;  Ulrich   v,  Berger,  4  work  as  a  servant,  in  the  same  manner  as 

Watts  &  S.  19  ;  Hall  v.  Cook,  1  Ala.  629.]  if  he  were  of  full  age.     9  &  '0  Vict.  c.  95, 

(z)  Laing  u.  Chatham,   1    Camp.   252  ;  s.  64. 
Chapman  v.  Drunning,  1  Chit.  178  ;  Tidd,         (c)  Per  Abbott  C.  J.  Bird  v.  Pegg,  5  B. 

9th  ed.  668.  &  Aid.  418,  419 ;  Frescobaldi  v.  Kinaston, 

(a)  Ante,  193.  2  Str.  784;    2  Wms.  Saund.  117  f,  note 

(6)   [Comstock  u.  Carr,  6   Wend.   526;  (1),  212  a,  4,  5;    [Arnold  v.  Stanford,  14 

Alderman  v.  Tirrell,  3  John.  418 ;  Bustard  John.  417  ;  Mackey  v.  Grey,  2  John.  192 ; 

V.  Gates,  4  Dana,  429,  436  ;  Cook  </.  Tot-  Maynard  v.  Downer,  13  Wend.  575.]  But 

ton,  6  Dana,  108;    Knapp  o.   Crosby,  1  the  pWnftjT)  if  he  fail  in  the  action,  cannot 

Mass.  479  ;  Clarke  w.  Gilmanton,  12  N.  H.  maintain  error  on  this  ground.    Bird  k. 

515,  517.]     And  an  infant  plaintiff  must  Pegg,  5  B.  &  Aid.  418. 
sue  by  prochein  ami  or  guardian.    2  Wms.         (d)  See  Tidd,  9th  ed.  99. 
Saund,  117  f,  note  (1);  Tidd,  9th  ed.  99.  In        (c)  2  Wms.  Sannd.  217  g,  note  (1). 
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Infancy  must  now,  in  all  cases,  be  pleaded  special- 

i.y-(/) 

If,  to  a  plea  of  infancy,  tlie  plaintiii  reply  denying  the  infancy, 
Evidenceun-   it  is  incumbent  on  the  defendant  to  prove  his  infancy; 
erpeao.      evidence  of  this  fact  being  more  peculiarly  within  his 
own  power.  (^) 

And  the  defendant  may  establish  his  infancy  by  calling  persons 
who  can  speak  to  the  time  of  liis  birth  ;  or  by  declarations  on  the 
subject,  made  by  deceased  members  of  his  family.  (K)  But  an 
entry  in  a  parish  register  of  baptisms,  as  to  the  time  of  the  birth 
of  a  child,  is  not  evidence  of  its  age.  (i) 

If  the  plaintiff  reply  that  the  goods,  &c.,  were  necessaries,  no 

^  . ,  evidence  of  the  infancy  need  be  given  ;  but  it  lies  upon 

under  repii-     the  plaintiff  to  prove  .the  defendant's  rank  and  situation 

in    life,  and  that  the  goods,  &c.,  were    suitable   to  his 

means  and  station.  (¥) 

And  so,  where  the  plaintiff  replies  a  ratification  by  the  defendant 
after  he  attained  the  age  of  twenty-one,  the  plaintiff  need  only,  in 
the  first  instance,  prove  the  defendant's  promise  ;  and  it  lies  on  the 
latter  to  prove  his  infancy.  (Z)  But  such  subsequent  promise  will 
not  be  of  any  avail  to  the  plaintiff,  unless  it  appear  to  have  been 
made  before  the  commencement  of  the  action.  (?») 

The  nature  of  the  confirmation  which  is  necessary,  in  order  to 
establish  the  defendant's  liability  in  such  a  case,  has  been  already 
fully  considered,  (w) 
Costs.  Costs  are  payable  by  an  infant  defendant,  (o) 

13.    Coverture. 

The  incapacity  of  married  women  to  contract,  and  the  excep- 
tions to  the  general  rule  on  this  subject,  have  been  already  no- 
ticed. (^) 

(/)  Reg.  Gen.   H.  T.  1853,  r.   8.      For  (/)  Borthwick  t.   Carruthers,   1   T.  E. 

the  form  of  plea,  &c.,  see  Chit.  jun.  PI.  3d.  648  ;  and  see  Hartley  v.  Wharton,  1  A.  & 

ed.  442-444.  E.  934. 

(g)  Borthwick   u.  Carruthers,  1   T.   R.  (m)  Thornton  v.  Illingworth,  2  B.  &  C. 

648.  824. 

{h)  Roscoe  on  Ev.  11th  ed.  392.  (n)  Ante,2\i. 

(i)  Wihen  v.  Law,  3  Stark.  63;  Rex  v.  (o)  Tidd,  9th  ed.  101,  citing  Anderson 

Clapham,  4  C.  &  P.   29.     As  to  evidence  v.  Warde,  Dy.  104 ;  Hamlen  v.  Hamlen,  1 

by  non-parochial  registers,  see  3  &  4  Vict.  Bulst.  189  ;  Gardiner  v.  Holt,  2  Str.  1217. 

C.  92.  {p)  Ante,  227,  251. 

(k)  See  ante,  196,  201,  202. 
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1.  If  a  married  woman  sue  alone  upon  a  contract  made  before  or 
during  marriage,  the  defendant  can  avail  himself  of  the    coverture  of 
coverture,  only  by  plea  in  abatement,  (g-)    But  the  mar-   plainti^- 
riage  of  a  woman  plaintiff  or  defendant,  after  the  commencement 
of  the  suit,  does  not  cause  the  action  to  abate,  (r) 

So  if  a  married  woman  draw  a  bill  on  A.,  which  he  accepts  ;  and 
she  afterwards  indorses  it  to  B.,  and  B.  sues  A.  on  the  bill ;  A. 
cannot  plead  the  coverture  of  the  drawer  as  a  defence  to  that  ac- 
tion, (s) 

2.  If  the  defendant  be  married  at  the  time  of  plead-  coverture  of 
ing,  she  must  plead  in  person  and  not  by  attorney.  (<)       defendant. 

And  a  woman  defendant,  who  has  declared  herself  to  be  a  feme 
sole,  and,  as  such,  has  executed  deeds,  and  maintained  actions,  is 
not,  therefore,  estopped  from  setting  up  the  defence  of  covert- 
ure, (m) 

Coverture  of  the  defendant  must  be  pleaded  special- 
,      ^   ^  1  r  Plea  of. 

Of  course,  it  is  for  the  defendant  to  prove  her  marriage  if  it  be 
denied.  («/)  And  this  may  be  done,  either  by  produ-  Evidence  un- 
cing  an  examined  copy  of  the  register,  and  proving  her  "let  plea  of. 
identity,  that  is,  that  she  is  the  person  described  in  the  regis- 
ter ;  (z)  or  by  the  testimony  of  parties  who  were  present  at  the 
ceremony ;  and  this  without  showing  the  publication  of  banns,  or  a 
license  to  marry.  And,  indeed,  if  it  be  shown  that  the  defendant 
and  the  person  alleged  in  the  plea  to  be  her  husband,  have,  for  a 
length  of  time,  cohabited  as  husband  and  wife,  this,  of  itself,  is  evi- 
dence to  go  to  the  jury  in  proof  of  their  being  married,  (a) 

But  as  there  is  no  presumption  of  law,  that  a  person  is  alive  who 
has  been  absent  and  not  heard  of  for  seven  years,  (h)  it  is  incum- 
bent on  the  defendant,  in  such  a  case,  not  only  to  prove  the  fact  of 

(?)  Ante,  226.  (2)  See  2  Ph.  Ev.  Ch.  12,  s.  3  ;  2  Stark. 

(r)  1.5  &  16  Vict.  c.  76,  s.  141  ;  and  see  Ev.  tit.  Marriage, 

per  Coleridge  J.  Stanton  v.  Collier,  3  E.  &  (a)  Woodgate  v.  Potts,  2  C.  &  K.  457  ; 

B.  274,  275.  Leader   v.   Barry,   1    Esp.   353 ;    Key  „. 

(s)  Smith  V.  Marsack,  6  C.  B.  486  ;  18  Duchesse  de  Pienne,  3  Camp.  123. 

L.  J.  C.  P.  65.  (6)  Nepean  .,.  Doe  d.  Knight,  2   M.  & 

(t)  2  Wms.  Saund.  209  c.  W.  894 ;  Doe  v.  Jesson,  6  East,   80,  85 ; 

(u)  Davenport  v.  Nelson,  4  Camp'.  26.  Doe  d.  France  v.  Andrews,  15  Q.  B.  756, 

(x)  Reg.  Gen.  H.  T.  1853,  r.  8.  760. 

iy)  Froof  of  plaintiff's  marriage;  Wil- 
son V.  Mitchell,  3  Camp.  393. 
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her  marriage,  but  also  to  prove  that  her  husband  was  alive,  within 
seven  years  preceding  the  time  when  the  contract  was  entered 
into,  (c) 

14.  Bankruptcy. 

The  law  of  bankruptcy,  as  it  afEects  the  contract  of  a  bankrupt 
to  pay  a  debt  barred  by  his  order  of  discharge ;  and  the  effect  of 
contracts  made  with  a  bankrupt  before  the  order  of  discharge 
takes  effect,  have  been  already  discussed  ;  (d}  and  it  now  remains 
for  us  only  to  consider  the  effect  of  the  order  of  discharge,  on  the 
contracts  of  the  bankrupt  made  before  his  bankruptcy,  and  how 
the  defence  of  bankruptcy  must  be  pleaded  and  proved, 

1.  As  to  the  effect  of  the  order  of  discharge,  on  contracts  made 
General  rule  by  a  bankrupt  before  his  bankruptcy,  the  rule  is,  that 
wde/rf  dis-*  the  creditor's  inability  to  prove  his  debt,  claim,  or  de- 
charge,  mand,  and  the  continuing  responsibility  of  the  bank- 
rupt, are  convertible  terms  ;  the  privilege  of  the  former,  and  the 
discharge  of  the  lattei-,  being  coextensive  and  commensurate,  (e) 

And,  accordingly,  it  was  enacted  by  the  24  &  25  Vict.  c.  134, 
s.  161,  that  the  order  of  discharge  would  discharge  the 

Under  the 

24 &  25  Vict,  bankrupt  from  all  debts,  claims,  and  demands  provable 
'  '  '  under  his  bankruptcy  ;  and  that  if,  thereafter,  he  should 
be  arrested,  or  1  ave  any  action  brought  against  him  for  any  such 
debt,  claim,  or  demand,  he  should  be  discharged  upon  entering  an 
appearance ;  (/)  and  might  plead,  in  general,  that  the  cause  of 
action  accrued  before  he  became  bankrupt. 

Underthe  32  ^""^  "°^^'  ^^  *^  ^^  ^  ^^  ^''^t-  ^-  '^^^  ^-  '^^'  ^^^  ^^®'^* 

&  33  Vict.       of  the  order  of  discharge  is,  to  release  the  bankrupt  from 

c.  71,  s.  49.  to         '  ^ 

all  debts  provable  under  the  bankruptcy,  except  — 
1st.  Debts  or  liabilities  incurred  by  means  of  fraud  or  breach 
of  trust ;  2dly.  Debts  or  liabilities  whereof  the  bankrupt  has  ob- 
tained forbearance  by  fraud  ;  3dly.  Debts   due  to  the  crown  ;  and 

(c)  Hopewell  v.  De  Pinna,  2  Camp.  Dunlop,  7  T.  E.  565;  and  sec  per  Tindal 
113.  C.J.  Aflalo  </.  Fourdrinier,  6  Bing.  306, 

(d)  Ante,  263,  265.  308. 

(e)  See  per  Cur.  Young  v.  Taylor,  8  (/)  The  judge,  before  whom  the  appli- 
Taunt.  315,  321  ;  Lane  u.  Burghart,  4  cation  was  made  to  discharge  the  bankrupt 
Scott  N.  R.  287 ;  S.  C.  1  Q.  B.  933 ;  from  cKstody,  might  receive  afBdavits  to 
Skinners'  Comp.any  v.  Jones,  4  Scott,  271,  show  that  the  order  of  discharge  was  void. 
283 ;  Ex  parte  Groome,  1  Atk.  119  ;  Chil-  Clark  r.  Smith;  3  C.  B.  982. 

ton  c;.  Whiffin,   3   Wils.   13;   Cowley  u. 
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4thly.  Debts  with  which  the  banki'upt  stands  charged  at  the  suit 
of  the  crown,  or  of  any  person,  for  any  offence  against  a  statute 
relating  to  any  branch  of  the  public  revenue  ;  or  at  the  suit  of  the 
sheriflP  or  other  public  officer,  on  a  bail-bond  entered  into  for  the 
appearance  of  any  person  prosecuted  for  any  such  offence. 

And  even  as  to  these  last  two  kinds  of  debts,  the  order  of  dis- 
charge will  release  the  bankrupt,  if  the  commissioners  of  the  treas- 
ury certify  in  writing  their  consent  to  his  being  discharged  there- 
from. 

But  the  only  effect  of  the  order  of  discharge  is,  to  discharge  the 
person  and  goods  (^)  of  the  bankrupt ;  it  is  no  release  of  Does  not  re- 
collateral  remedies.  Where,  therefore,  a  landlord  dis-  erarreme- " 
trained  the  goods  of  A.  on  his  tenant's  premises,  and  *'<*5' 
the  tenant  afterwards  became  bankrupt  and  obtained  his  certifi- 
cate ;  it  was  held  that  the  landlord  had  a  right,  in  a  replevin  at  the 
suit  of  A.,  to  avow  for  the  return  of  the  goods.  (A) 

And,  in  like  manner,  the  order  of  discharge  will  not  discharge 
the    bankrupt's    partner,   or   any  one  who  was  jointly   norjoint 
bound,  or  has  made  a  joint  contract  with  him.  (i) 

It  is  also  a  general  rule,  that  if  a  debt  may  be  proved  under  a 
bankruptcy,  the  bankrupt,  when  discharged,  is  not  only    Releases 
discharged  from   liability  for  such  debt,  but  also  from    qa"fi^°^' 
any  consequential  damages  resulting  or  arising  from  the    damages; 
non-payment  thereof,  (k) 

It  was  likewise  enacted,  by  the  12  &  13  Vict.  c.  106,  s.  181,  that 
if  a  creditor  had,  before  the  bankruptcy,  obtained  a  judg- 
ment  at  Jaw,  or  a  decree  in  equity,  for  a  debt  or  de- 
mand in  respect  of  which  he  afterwards  proved  under  the  bank- 
ruptcy, he  might  also  prove  for  the  costs  he  had  incurred,  although 
they  were  not  taxed  at  the  time  of  the  bankruptcy. 

ig)  Davis  v.  Shapley,  1  B.  &  Ad.  54.  abatement,  the  bankruptcy  and  certificate 

(A)  Newton  v.  Scott,  9  M.   &  W.  434 ;  may  be  replied.     And  where  one  member 

S.rc.  (in  error),  10  M.  &  W.  471.  of  a  firm  becomes  bankrupt,  the  court  may 

(i)  32  &  33  Vict.  c.  71,  s.  50 ;  and  see  authorize  the  trustee,  with  the  consent  of 

24  &  25  Vict.  c.  134,  s.  163.      Before  the  the  creditors  certified  by  a  special  resolu- 

statute  3  &  4  Will.  4,  c.  42,  s.  9,  if  one  of  tion,  to  commence  and  prosecute  any  ac- 

several  debtors  became  bankrupt  and  ob-  tion  or  suit  in  names  of  the  trustee  and  of 

tained  his  certificate,  it  was  necessary  to  the  bankrupt's  partner.   32  &  33  Vict.  c. 

join  him  as  a  defendant,  or  the  defendant  71,  o.  105  ;  and  see  12  &  13  Vict.  c.  106,  s. 

might    have  pleaded  the  non-joinder   in  152. 

abatement.     But  that  statute  renders  it  (i)  Van  Sandan  u.  Corsbie,  3  B.  &Ald. 

unnecessary  to  join  the  bankrupt  in  such  13. 

case;  and,  if  the  non-joinder  be  pleaded  in 
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And  it  has  been  held  that,  independently  of  this  provision,  — 
which  was  repealed  by  the  32  &  33  Vict.  c.  83,  s.  20,  and  not  re- 
enacted  by  "  The  Bankruptcy  Act,  1869,"  —  all  costs  incurred  by 
the  plaintiff,  in  any  action  brought  in  respect  of  a  debt  or  liability 
provable  under  the  bankruptcy,  are  released  by  the  discharge  of 
the  bankrupt  as  incident  to  such  debt  or  liability ;  even  although 
there  be  no  verdict  or  judgment  until  after  the  bankruptcy,  so  that 
the  plaintiff  could  not  prove  for  such  costs.  (?) 

2.  To  detail  the  various  demands  for  which  a  creditor  may 
Wh  t  d  ht  prove  under  a  bankruptcy,  would  be  to  digress  from  the 
&c.,  are  object  of  this  treatise.     But  still  the  following  summarv. 

provable.  ''   ,         .  ^     ^    ,i       i  ,,  ■  i  .  .  .1 

—  showing,  first,  the  law  on  this  subject  as  it  existed 
before  the  32  &  33  Vict.  c.  71  came  into  operation,  (»i)  and  as  it 
must  still  be  applied  in  all  cases  of  bankruptcy  which  occurred 
under  the  statutes  then  in  force  ;  and  secondly,  the  law  as  amended 
by  that  act,  —  may  be  worthy  of  notice. 

Debts  prova-  First,  then,  as  to  the  law  on  this  subject,  as  it  existed 
the  32&^33  ^^  ^^^  time  when  the  32  &  33  Vict.  c.  71,  came  into 
Vict.  c.  71.      operation. 

Under  the  12  &  13  Vict.  c.  106,  s.  165,  a  creditor  might  prove, 
Debts  con-  not  only  for  a  debt  which  accrued  due  to  him  before  the 
mtat'of^^"  ^^^  °f  bankruptcy,  but  also  for  any  debt  or  demand 
bankruptcy,  really  and  bond  fide  contracted  after  the  act  of  bank- 
ruptcy, and  before  the  date  of  the  adjudication,  or  the  filing  of  a  peti- 
tion for  adjudication  in  bankruptcy  ;  provided  the  creditor  had  not, 
at  the  time  the  same  was  contracted,  notice  of  any  act  of  bank- 
ruptcy committed  by  the  bankrupt,  (w) 

Again  :  under  the  12  &  13  Vict.  c.  106,  s.  172,  persons  who  had 
Debts  not  yet  given  credit  to  a  bankrupt,  upon  valuable  consideration, 
payable.         f^j.  ^^j  money  or   other   matter  or   thing  whatsoever, 

(l)  Simpson  u.  Mirabita,  L.  R.  4  Q.  B.  protected   by  the   analogous  provision  of 

257  ;  but  see  Maughan  v.  Vinesberg,  L.  R.  the  2  &  3  Vict.  c.  29,  see  Young  v.  Hope, 

3  C.  P.  318,  contra.  2  Exch.   105.     As  to  what  was  held  to 

(m)  1st  January,  1870.  constitute  notice  of  an  act  of  bankruptcy 

(n)  The  12   &   13  Vict.  c.   106,  5.  133,  thereunder,  see  Pennell  v.  Stephens,  7  C. 

protected  all  contracts,  dealings,  and  trans-  B.  987  ;  S.  C.  18  L.  J.  C.  P.  291  ;  Pike  v. 

actions  by  and  with  any  bankrupt  really  Stephens,  12  Q.  B.  465  ;  Green  v.  Lanrie, 

and  bond  fide  made  and  entered  into  before  1  Exch.  335  ;  Hocking  v.  Acraman,  12  M 

the  date  and  issuing  of  the  fiat,  and  with-  &  W.  170  ;  Bird  v.  Bass,  6  M.  &  G.  143; 

out  notice  of  any  prior  act  of  bankruptcy.  Ramsay  v.  Eaton,  10  M.  &  W.  22. 
As  to  what  dealings  and  transactions  were 
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which  had  not  become  payable  when  such  bankrupt  committed  an 
act  of  bankruptcy  ;  and  whether  such  credit  had  been  given  upon 
any  bill,  bond,  note,  or  other  negotiable  security,  or  not ;  might 
prove  such  debt  or  negotiable  security,  as  if  the  same  had  been 
payable  presently,  and  receive  dividends  equally  with  the  other 
creditors,  deducting  a  rebate  of  interest,  (n^) 

So  any  person  who,  at  the  time  of  the  adjudication,  or  filing  a 
petition  for  adjudication 'in  bankruptcy,  was  suret;/,  or  p^oof  by 
liable  for  any  debt  of  the  bankrupt,  or  bail  for  the  bank-  «"'«'2'- 
rupt,  either  to  the  sheriff  or  to  the  action,  might,  if  he  had  paid 
the  debt  or  any  part  thereof  in  discharge  of  the  whole  debt,  al- 
though he  might  have  paid  the  same  after  the  issuing  of  the  fiat  or 
filing  of  the  petition,  if  the  creditor  had  proved  his  debt  under  the 
bankruptcy,  stand  in  the  place  of  such  creditor  as  to  the  dividends, 
and  other  rights  upon  such  proof;  or  if  the  creditor  had  not  proved, 
might  prove  liis  demand  in  respect  of  such  payment,  as  a  debt 
under  the  bankruptcy,  not  disturbing  the  former  dividends,  and 
might  receive  dividends  with  the  other  creditors,  although  he  might 
have  become  surety,  bail,  or  liable  as  aforesaid,  after  an  act  of 
bankruptcy  committed  by  such  bankrupt ;  provided  that  such  per- 
son had  not,  when  he  became  such  surety,  or  bail,  or  so  liable  as 
aforesaid,  notice  of  any  act  of  bankruptcy  by  such  bankrupt  com- 
mitted, (o) 

Again  :  (p)  if  any  bankrupt  had,  before  the  adjudication  or  the 
filing   of  such    petition,  contracted   any    debt,  payable 
upon  a  contingency  which  had  not  happened  before  the   tie  on  a  con- 
adjudication   or  the  filing  of  such  petition,  the   person 

(nl)  It  was   held   that,  in  order  to  be  Clements  v.  Langley,    5   B.   &  Ad.  372 ; 

within  this  section,  the  money,  &c.,  must  Thompson  v.  Thompson,  2  Scott,  266. 
be  payable  at  a  certain  time.     South  Staf-        (p)  See  12  &  13  Vict.  c.  106,  s.  177.   In 

fordshire  Railway  Company  v.  Burnside,  order  to   bring   a,  case  within  the   corre- 

5  Exch.  129,  138.     See  Archb.  Bk.  L.  8th  sponding  section  (56)  of  6  Geo.  4,  c.  16, 

ed.  102.  it  was  held  that,  at  the  time  of  the  bank- 

(o)  See  12  &  13  Vict.  u.  106,  s.  173.  As  ruptcy,  the  bankrupt  must  have  contracted 

to   the  debts   which   were   held  provable  a  certain  debt   payable   afterwards   on  a 

under  the  corresponding  section  (52)  of  6  contingency.   South  Staifordshire  Railway 

Geo.  4,  c.  16,  see  Earle  f.  Oliver,  2  Exch.  Company  r.  Burnside,  5  Exch.  129;  Owen 

71 ;  Wallis  v.    Swinburne,  1   Exch.  203  ;  v.  Routh,  14  C.  B.  327.     And  see  further, 

Jackson  v.  Magee,  3  Q.  B.  48  ;  Filbey  v.  as  to  this  section,  Toppin  v.  Field,  4  Q.  B. 

Lawford,  4  Scott  N.  R.   208;    S.  C.  (in  386.     In  Ex  parte  Tindal,  8  Bing.  402,  J. 

error),  3  M.  &  G.  479  ;  Abbot  v.  Hicks,  7  S.  covenanted  to  cause  4,000^.  to  be  paid 

Scott,  715 ;  Haigh  v.  Jackson,  3  M.  &  W.  to  his  wife's  trustees,  within  twelve  months 

598 ;  Aflalo  v.  Fourdrinier,  6  Bing.  306  ;  after  his  own  decease,  in  trust  to  pay  her 


1298  DEFENCES. 

with  whom  such  debt  had  been  contracted  might,  if  he  thought  fit, 
apply  to  the  court  to  set  a  value  upon  such  debt,  and  t'  e  court  was 
required  to  ascertain  the  value  thereof,  and  to  admit  such  person  to' 
prove  the  amount  so  ascertained,  and  to  receive  dividends  thereon  ; 
or  if  such  value  had  not  been  ascertained  before  the  contingency 
had  happened,  then  such  person  might,  after  such  contingency  had 
happened,  prove  in  respect  of  such  debt,  and  receive  a  dividend 
with  the  other  creditors,  not  disturbing  any  former  dividends ;  pro- 
vided such  person  had  not,  when  such  debt  was  contracted,  notice 
of  any  act  of  bankruptcy  by  such  bankrupt  committed. 

So,  if  any  trader  who  had   become  bankrupt,  had  contracted, 

before  the  filing  of  the  petition,  a  liability  to  pay  money 

arising  on  a     upon  a  contingency  which  had  not  happened  ;  and  the 

contingency.        ,  ,    .  i  c    i      i  •       i 

demand  m  respect  thereof  had  not  been  ascertanied 
before  the  filing  of  such  petition ;  in  eveiy  such  case,  if  such 
liability  were  not  provable  under  any  other  provision  of  the  act, 
the  person  with  \vl>om  such  liability  had  been  contracted,  was  en- 
titled to  claim  for  such  sum  as  the  court  should  think  fit ;  and,  after 
the  contingency  had  happened,  and  the  demand  in  respect  of  such 
liability  had  been  ascertained,  he  was  entitled  to  prove  such  de- 
mand, (g) 

Again  :  by  tlio  24  &  25  Vict.  c.  134,  s.  150,  it  was  enacted,  that 
Payments  hi  all  cases  in  which  the  bankrupt  was  liable  to  pay  any 
Ifatelpe-'^^  >'««<  ov  Other  payment  falling  due  at  fixed  or  stated  pe- 
riods, riods,  and  the  adjudication  of  bankruptcy  should  hap- 

thc  interest  for  her  life  in  case  she  survived  as  to  the  effect  of  this  section,  Temple  v. 
him,  and  afterwards  to  pay  the  principal  Pullen,  8  Exch.  389  ;  Maples  a.  Pepper, 
to  their  children  ;  but  if  they  had  no  chil-  18  C.  B.  177  ;  Boyd  v.  Eobins,  5  C.  B.  N. 
dren,  to  the  survivor  of  them,  J.  S.  and  his  S.  597  ;  Atkins  v.  Farington,  5  H.  &  N. 
wife,  his  or  her  executors  or  administra-  586.  In  Warburg  v.  Tucker,  5  E.  &  B. 
tors  ;  and  it  was  held,  that  this  was  a  debt  384  ;  S.  C.  (in  error),  E.,  B.  &  E.  914,  it 
on  a  contingency,  provable  under  a  com-  was  held,  that  where  a  debt  was  secured  by 
mission  against  .J.  S.  In  this  case  the  the  deposit  of  a  policy  of  insurance,  and 
meaning  of  the  56th  section  was  fully  con-  there  was  a  covenant  by  the  debtor  to  pay 
sidercd  and  explained  by  Tindal  C.  J.  in  premiums,  an  action  for  not  paying  pre- 
delivering  the  opinion  of  himself,  and  of  miums  which  accrued  after  the  bankrupt's 
Lord  Brougham  C.  and  Mr.  Justice  Little-  discharge,  was  not  barred  by  the  above 
dale,  section.  But  it  was  also  held,  that  the 
[q]  12  &  13  Viet.  c.  106,  s.  178.  This  defendant  might  show,  by  way  of  equit- 
section  did  not  apply  to  a  liability  to  pay  able  plea  to  such  an  action,  that  the  plain- 
calls  on  shares  in  a  registered  joint  stock  tiff  had  elected  to  take  the  benefit  of  the 
company.  General  Discount  Company  v,  petition  in  respect  of  the  debt  secured. 
Stokes,  17  C.  B,  N.  S.  765,      See  further.  Elder  v.  Beaumont,  8  E.  &  B.  353. 
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pen  at  any  time  other  than  one  of  such  fixed  or  s-tated  periods,  it 
should  be  lawful  for  the  person  entitled  to  such  rent  or  other  pay- 
ment to  prove  for  a  proportionate  part  thereof,  up  to  the  day  of  the 
adjudication  of  bankruptcy,  in  such  manner  as  if  the  said  rent  or 
payment  grew  due  from  day  to  day,  and  not  at  such  fixed  or  stated 
period  as  aforesaid,  (r) 

So,  by  s.  151 :  if  any  bankrupt  had  contracted,  before  the  filing 
of  a  petition  for  adjudication,  any  debt  pat/able  by  way   ^^^^^ 
of  instalments,  the  creditor  might  prove  for  the  amount   able  by  m- 

.    .  .  ,,   stalments. 

of  such  instalments  remammg   unpaid   at  the  time  ot 
such  petition. 

So,  by  s.  153  :  if  any  bankrupt  was,  at  the  time  of  adjudication, 
liable,  by  reason  of  any  contract  or  promise,  (s)  to  a  de-    Liability  to 
niand  in  the  nature  of  damages  which  had  not  been  and    '^a^ges  on 
could  not  be  otherwise  liquidated  or  ascertained,  the  court   contract, 
acting  in  prosecution  of  such  bankruptcy,  might  direct  such  dam- 
ages to  be  assessed  bv  a  iurv  either  before  itself  or  in  a  court  of 
law,  and  give  all  necessary  directions  for  sueli  purpose  ;  and  the 
amount  of  damage  when  assessed,  was  made  provable  as  if  it  had 
been  a  debt  due  at  the  time  of  the  bankruptcy  ;  and  if  all  necessary 
parties  agreed,  the  court  might  assess  such  damages  without  the 
intervention  of  a  jury,  or  a  reference  to  a  court  of  law.  (f) 

And  by  s.  154 :  if  any  bankrupt  at  the  time  of  adjudication  was 
liable  by  reason  of  any  contract  or  promise  to  pay  pre-  Liability  on 
miums  upon  anv  policv  of  insurance,  or  any  other  sums   contract  to 

'^  •'    r         J  '  t/  pay  premi- 

of  money,  whether  yearly  or  otherivise,  or  to  repay  to  or   ums,  &c.,  or 

-,  .  /.  .      ,  7  ^   ,^  to  indemnify 

indemnify  any  person  against  any  such  payment,  the  per-   against  such 
son  entitled  to  the  benefit  of  such  contract  or  promise   P*y""="'- 
might  apply  to  the  court  to  set  a  value  upon  his  interest  under 

(r)  This  section  was  held  to  extend  to  (t)  Formerly  damages  which  were  in 
cases  which  were  not  within  the  12  &  13  their  nature  unliquidated,  and  which  could 
Vict.  c.  106,  s.  172,  or  s.  178.  See  Hop-  be  ascertained  only  by  a  jury,  and  had  not 
kins  V.  Thomas,  7  C.  B.N.  S.  711.  been  ascertained  at  the  time  of  the  bank- 
Is)  It  was  held,  that  this  section  applied  ruptcy,  could  not  be  proved  under  it,  al- 
only  to  express  contracts,  the  damages  for  though  the  right  to  recover  them  was 
a  breach  of  which  had  not  been  ascer-  founded  upon  a  contract.  See  Green  t. 
tained  at  the  time  of  the  bankruptcy ;  Bicknell,  8  A.  &  E.  701  ;  Boorman  v. 
Johnson  v.  Skafte,  L.  Rep.  4  Q.  B.  700;  Nash,  9  B.  &  C.  145  ;  Parker  v.  Crole,  5 
and,  to  bring  a  case  within  it,  there  must  Bing.  63  ;  Yallop  v.  Ebers,  1  B.  &  Ad. 
have  been  a  breach  of  the  contract  before  698  ;  Atwood  u.  Partridge,  4  Bing.  209  ; 
the  time  of  adjudication.  Ex  parte  Mende],  Toppin  «.  Field,  4  Q.  B.  386. 
33  L.  J.  Bank  Ca.  14;  Ex  parte  Elmes,  lb. 
23. 
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such  contract  or  promise  ;  and  the  court  was  thereby  required  to 
ascertain  the  value  thereof,  and  to  admit  such  person  to  prove  the 
amount  so  ascertained,  and  to  receive  dividends  thereon,  (m) 

Next :  as  to  the  law  on  this  subject,  as  amended  by  the  32  &  33 
^  ,    ,  Vict.  c.  71. 

Debts,&c., 

provable  By  s.  31  of  that  act  it  is  enacted,  — 

&  33  Vict.  c.        1st.  That   demands    in   the   nature    of    unliquidated 
damages  arising  otherwise  than  hy  contract  or  promise, 
shall  not  be  provable  in  Ipankruptcy. 

2dly.  That  no  person  having  notice  of  any  act  of  bankruptcy 
available  for  adjudication  against  the  bankrupt,  shall  prove  for  any 
debt  or  liability  contracted  by  the  bankrupt  subsequently  to  the 
date  of  his  so  having  notice. 

3dly.  That  save  as  aforesaid,  all  debts  and  liabilities  present  and 
future,  certain  or  contingent,  to  which  the  bankrupt  is  subject  at  the 
date  of  the  order  of  adjudication,  or  to  which  he  may  become  sub- 
ject during  the  continuance  of  the  bankruptcy,  (a;)  by  reason  of 
any  obligation  incurred  previously  to  that  date,  shall  be  deemed  to 
be  debts  provable  in  bankruptcy. 

And  —  after  pointing  out  the  mode  in  which  the  value  of  debts 
or  liabilities  which, /or  any  reason,  do  not  bear  a  certain  value,  is 
to  be  estimated  for  the  purpose  of  proof — the  section  concludes 
by  enacting  • — 

That  "  liability  "  shall,  for  the  purposes  of  the  act,  include  any 
compensation  for  work  or  labor  done,  any  obligation  or  possibility  of 
an  obligation,  to  pay  money  or  money's  worth  on  the  breach  of  any 
express  or  implied  covenant,  contract,  agreement,  or  undertaking, 
whether  such  breach  does  or  does  not  occur,  or  is  or  is  not  likely  to 
occur  or  capable  of  occurring  before  the  close  of  the  bankruptcy  ;  («/) 
and  that,  generally,  it  shall  include  any  express  or  implied  engage- 
ment, agreement,  or  undertaking  to  pay,  or  capable  of  resulting 
in  the  payment  of  money  or  money's  worth,  whether   such  pay- 

(u)  This  section  was  intended  to  apply  85.     And    see  further,   Martin's  Anchor 

to  such  cases  as  Young  t'.  Winter,  16  C.  Company  v.  Morton,  L.  Rep.  3  Q.  B.  306 

B.  401  ;  Warburg  v.  Tucker,  5  E.  &  B.  Hastie's   case,   L.   Rep.  4   Ch.  Ap.   274 

384;  S.  C.  (in  error),  E.,B.  &E.  914;  and  Brett   u.  Jackson,  L.  Rep.  4  C.  P.  259 

Ex  parte  Barwis,  25  L.  J.  B.  Ca.  10.    See  Cary  v.  Dawson,  L.  Rep.  4  Q.  B.  568. 
Saunders  v.  Best,  17  C.  B.  N.  S.  731  ;  but        {x)  See  sect.  47. 
not  to  cases  like  Parker  v.  Ince,  4  H.  &  N.         (y)  lb. 
53.     See  Mudge  v.  Rowan,  L.  Rep.  3  Ex. 
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ment  be,  as  respects  amount,  fixed  or  unliquidated ;  as  respects 
time,  present  or  future,  certain  or  dependent  on  any  one  contin- 
gency, or  on  two  or  more  contingencies  ;  and  as  to  the  mode  of 
valuation,  whether  it  be  capable  of  being  ascertained  by  fixed  rules, 
or  be  assessable  only  by  a  jury,  or  as  matter  of  opinion. 

This  statute  also  (2)  reenacts  the  24  &  25  Vict.  c.  134,  s.  150, 
as  to  proof  in  case  of  rent  or  other  periodical  payments,  (a) 

And  —  apparently  in  substitution  for  the  12  &  13  Vict.  c.  106, 
s.  182,  as  to  proof  by  a  creditor  who  had  sued  the  bankrupt  before 
his  bankruptcy  —  it  enacts,  by  s.  12,  that  when  a  debtor  shall  be 
adjudicated  bankrupt,  no  creditor  to  whom  the  bankrupt  is  indebted 
in  respect  of  any  debt  provable  in  the  bankruptcy,  shall  have  any 
remedy  against  the  property  or  person  of  the  bankrupt  in  respect 
of  such  debt,  except  in  manner  directed  by  the  act ;  and  further,  (J) 
that  the  court  may,  at  any  time  after  the  presentation  of  a  bank- 
ruptcy petition  against  the  debtor,  restrain  further  proceedings 
in  any  action,  suit,  execution,  or  other  legal  process  against  the 
debtor,  (c)  in  respect  of  any  debt  provable  in  bankruptcy  ;  or  it 
may  allow  such  proceedings,  whether  in  progress  at  the  commence- 
ment of  the  bankruptcy,  or  commenced  during  its  continuance,  to 
proceed  on  such  terms  as  it  may  think  just. 

Lastly  :  an  adjudication  in  bankruptcy,  and  an  order  of  discharge 
obtained  by  the  bankrupt  in  this  country,  may  be  pleaded    Effect  of 
by  him  in  any  British  court,  in  any  part  of  the  world,    charge" on  ^' 
in  answer  to  any  debt  or  demand  provable  under  the    ^^^^'  *^'J;' 
bankruptcy,  which  is    sought  to  be  recovered  in  such   abroad. 
court.     Thus  an  English  certificate  in  bankruptcy,  has  been  held 
to  be  a  good  answer  to  a  debt  which  arose  in  Calcutta,  and  was 
sued  for  in  the  supreme  court  there,  (c?)     And  so  it  has  been  held, 
that  an  order  of  discharge  obtained  in  England,  may  be  pleaded 
to  an  action  brought  in  a  Canadian  court,  to  recover  a  debt  con- 
tracted in  Canada,  (e) 

(z)  Sect.  35.  been  held,  not  to  be  an  "  execution  "  or 

(a)  Ante,  1298.  "legal   process"  within   the   meaning  of 

(b)  Sect.  13.  this  section.     Ex  parte  Birmingham  &c. 

(c)  This  has  been  held  to  apply  only  to  Gas  Light  Co.  L.  R.  11  Eq.  615. 
proceedings  against  the  debtor  alone,  and        {d)  Edwards  v.  Eonald,  Knapp  P.  C. 
not   to   proceedings   against  him   jointly  259. 

with  any  other.    Ex  parte  Isaac,  L.  R.  6        (e)  Ellis  v.  M'Henry,  L.  R.  6  C.  P. 
Ch.  Ap.  58.    And  a  distress  for  rent  has    228. 
vox.,  n.  33 
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So  a  foreign  bankruptcy  and  discliarge  may  be  pleaded  in  this 
Effect  of  country,  to  an  action  for  the  recovery  of  a  debt  con- 

tifi^'f"  "^r"^'  tracted  abroad,  if  the  bankruptcy  be,  by  tlie  laws  of 
discharge.  the  country  wherein  the  debt  was  contracted,  a  dis- 
charge of  such  debt.  (/  ) 

But  a  discharge  under  a  bankruptcy  in  a  foreign  country  is  not, 
in  general,  any  bar  to  an  action  brought  in  our  courts,  for  a  debt 
contracted  here  with  a  subject  of  this  country,  (g') 

There  is,  however,  an  exception  where  the  discharge  is  granted 
in  a  foreign  country,  by  virtue  of  an  act  of  the  imperial  legislature 
of  Great  Britain.  Thus  it  has  been  held,  that  a  certificate  of  dis- 
charge granted  to  an  insolvent  by  a  court  in  Newfoundland,  under 
the  49  Geo.  3,  c.  27,  discharges  a  debt  contracted  here,  and  may 
be  pleaded  in  bar  to  an  action  in  this  country.  (A)  So  a  debt  con- 
tracted in  England,  by  a  trader  residing  in  Scotland,  is  barred  by 
a  discharge  under  a  sequestration  issued  in  conformity  with  the 
provisions  of  the  Scotch  bankrupt  act,  (i)  in  like  manner  as  debts 
contracted  in  Scotland  are  thereby  barred.  (¥)     And  so  it  is  held. 


(/)  Gardner  v.  Houghton,  2  B.  &  S. 
743 ;  Ballantine  ;;.  Golding,  Co.  Bank. 
Laws;  Potter  v.  Brown,  5  East,  124.  See 
Buck.  63  ;  Eden,  2d  ed.  420.  [A  dis- 
charge, under  the  English  hankrupt  law, 


Sidaway  v.  Hay,  3  B.  &  C.  12.  [See  Story 
Confl.  Laws,  §  337  et  seq.,  and  cases  cited ; 
Blanchard  v.  Russell,  13  Mass.  1  ;  Pitkin 
V.  Thompson,  13  Pick.  64.  A  note  was 
made  by  a  citizen  of  Massachusetts,  dated 


of  a  merchant  residing  in  England,  from  at  Boston,  payable  to  citizens  of  Maine, 

a  debt  to  a  citizen  of  Massachusetts,  con-  and  indorsed  by  them  to  another  citizen 

tracted  and  payable  in  England,  is  a  bar  of  Maine.      The   maker  obtained   a  dis- 

to  a  subsequent  action  on  the  debt  in  Mas-  charge  under  the  insolvent  laws  of  Massa- 

sachusetts,  whether  the  creditor  proved  his  chiisetts.     This  was  held  no  bar  to  an  ac- 

debt   under   the    English   commission    of  tion  in  Maine  by  the  indorsee  against  the 

bankruptcy  or  not.    May ;;.  Breed,  7  Gush,  maker.     Palmer  v.  Goodwin,  32   Maine, 


15;  Shepherd  o.  Breed,  7  Gush.  44.  In 
these  cases  the  whole  subject  was  very 
thoroughly  and  amply  discussed  by  the 
counsel,  and  by  Shaw  C.  J.  See  Verry  v. 
McHenry,  29  Maine,  206.  This  subject 
also  underwent  great  consideration  in 
Marsh  u.  Putnam,  3  Gray,  551,  where  it 
was  held,  that  a  discharge  under  the  in- 
solvent laws  of  Massachusetts  is  a  bar  to 
an  action  on  a  contract  between  two  citi- 
zens of  this  state,  though  made  and  to  he 
performed  in  another  state.] 

{(])  Banley  u.  Hodges,  1  B.  &  S.  375; 
.30  L.  J.  Q.  B.  352  ;  Smith  v.  Buchanan, 
1  East,  6 ;  Lewis  u.  Owen,  4  B.  &  Aid. 
654 ;  Philpotts  v.  Reed,    1   B.  &  B.  294 ; 


535,  536.  See  Savage  v.  Marsh,  10  Met. 
594;  Fiske  v.  Foster,  10  Met.  597.] 

{h)  Philpotts  V.  Reed,  1  B.  &  B.  294. 
The  courts  at  Westminster,  however,  will 
not  discharge  a  defendant,  on  entering  a 
common  appearance,  on  the  ground  of 
his  having  become  insolvent,  and  obtained 
his  certificate  at  Newfoundland  under  the 
49  Geo.  3,  c.  27  ;  but  will  leave  him  to 
plead  it.  Philpotts  v.  Reed,  1  B.  &  B. 
13. 

(t)  19  &  20  Vict.  c.  79  ;  s.  2  of  which 
repeals  2  &  3  Vict.  c.  41,  and  54  Geo.  3,  c. 
137. 

{k)  Sidaway  v.  Hay,  3  B.  &  C.  12.  Be- 
fore the  statute  6  &  7  Will.  4,  c.  56,  it  was 
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that  a  certificate  under  the  Irish  bankrupt  act  (^)  bars  all  the 
bankrupt's  liabilities,  both  to  his  Irish  and  to  his  English  cred- 
itors, (m) 

3.  By  the  15  &  16  Vict.  c.  76,  s.  142,  it  is  enacted  that  the 
bankruptcy  of  the  plaintiff  in  any  action  which  the  as-  Bankruptcy) 
signees  might  maintain  for  the  benefit  of  the  creditors,  ^hm^'pfead- 
shall  not  be  pleaded  in  bar  to  such  action,  unless  the  *l''«- 
assignees  shall  decline  to  continue,  and  give  security  for  the  costs 
thereof,  in  the  mode  pi-escribed  by  that  section,  (w) 

But  where  the  action  is  for  a  cause  which  accrued  before  the 
bankruptcy,  it  is  not  necessary  for  the  party  pleading  the  bank- 
ruptcy to  show  that  the  assignees  have  interfered,  (o) 

It  was  formerly  held,  that  where  the  bankruptcy  of  the  plaintiff 
could  be  set  up  as  a  defence,  the  plea  must  set  forth  all   „ 

1  T  •     1       T  ^       -I-.        .  How  pleaded, 

the  proceedmgs  m  bankruptcy,  (p)     But  it  would  seem 

that,  since  the  15  &  16  Vict.  c.  76,  ss.  50,  51,  it  would  be  sufficient 

to  plead  the  plaintiff's  bankruptcy  generally. 

The  bankruptcy  of  the  plaintiff  after  declaration,  must  be  pleaded 
jniis  darrein  continuanop..  (^) 

And,  to  a  plea  of  the  bankruptcy  of  the  plaintiff,  the  defendant 
may  reply  matter  which  shows  that  he  is  suing  merely 

P         1  .    ,  ...  n      '      Replication. 

as  a  trustee  tor  third  parties  in  whom  the  cause  of  ac- 
tion has  become  vested,  (r) 

held   that  the   discharge  of  an   insolvent  (m)  Ferguson    u.    Spencer,  1    M.  &  G. 

debtor  upon  a  cessio  bonorum,  by  the  court  987. 

of  session  in  Scotland,  did  not  bar  an  ac-  (n)  By  the  19   &  20  Vict.  c.  108,  s.  62, 

tion  in  England,  by  an  English  creditor,  it  is  enacted  that  the   bankruptcy  of  any 

to  recover  a  debt  contracted  here.     Phil-  plaintiff  in  any  action  in  a  county  court, 

lips  f.  Allan,  8  B.  &  C.  477.     But  by  the  which  the  assignees  might  maintain  for  the 

fi  &  7  Will.  4,  v.  56,  s.  16,  a  decree  of  cessio  benefit  of  the  creditors,  shall  not  cause  the 

hnnorum  operates  as  an  assignment  of  all  action  to  abate,  if  the  assignees  shall  elect 

the  debtor's  movables  to  the  trustee  there-  to  continue  such   action,  and  to  give  sccii- 

in  named,  for  the  benefit  of  creditors ;  and  rity  for  the  costs  thereof  within  such   rea- 

tlii.s  being  the  case  by  virtue  of  the  above  sonable  time  as  the  judge   shall   order  ; 

statute,  and  not  by  the  common  law  of  Scot-  and  in  case  the  assignees  do  not  so  elect, 

tnnd,  it  would  appear  that,  according  to  the  defendant  may  avail   himself  of  the 

the  principles  stated  and  acted  upon  in  bankruptcy,  as  a  defence  to  the  action. 

Sidaway  v.  Hay,  3  B.  &  C.  12,  the  cessio  (o)  Stanton  v.  Collier,  3  E.  &  B.  274. 

might  now  be  pleaded  in  bar  to  an  action  (p)  Pitt  v.  Chappelow,  8  M.  &  W.  616. 

brought  m  England,  for  a  debt  contracted  (?)  See  Dunn  v.  Hill,  U  M.  &  W.  470. 

in  this  country.     See,  also,  19  &  20  Vict.  (r)  Castelli   u.  Boddington,  1   E.  &  B. 

c.  79,  s.  102.  66;  Boddington   .'.  Castelli  (in  error),  lb. 

(/)  6  &  7  Will.  4,  c.  14 ;  and  see,  now,  879  ;  Parkham  v.  Hurst,  8  M.  &  W.  743 ; 

the  20  &  21  Vict.  c.  60.  Dangerfiold  v.  Thomas,  9  A.  &  E.  292  ; 
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4.  We  have  seen  («)  that,  under  32  &  33  Viet.  c.  71,  s.  49,  the 
Bankruptcy  effect  of  the  order  of  discharge  is,  to  release  the  bank- 
how^pleaded'  ''"P''  ^''°™  ^'^  dehU  provable  under  the  hankrwptcy, 
in  general.  except  as  therein  otherwise  provided.  And  by  the 
same  section  it  is  enacted,  that  "  in  any  proceedings  that  may  be 
instituted  against  a  bankrupt  who  has  obtained  an  order  of  dis- 
charge, in  respect  of  any  debt  from  which  he  is  released  by  such 
order,  the  bankrupt  may  plead  that  the  cause  of  action  occurred 
before  his  discharge,  and  may  give  that  act  and  the  special  matter 
in  evidence.  "  (o) 

And  the  general  plea  of  the  defendant's  bankruptcy,  may  be 
pleaded  to  any  action  for  the  recovery  of  a  debt  or  demand  con- 
tracted before  though  not  payable  until  after  the  act  of  bankruptcy ; 
or  of  a  debt  bond  fide  contracted  and  payable  after  the  act  of  bank- 
ruptcy, but  which  is  provable  by  virtue  of  the  provisions  before 
mentioned,  (jp) 

But,  if  the  order  of  discharge  be  obtained  after  the  commence- 
„       ,    ,      ment  of  the  action,  although  before  plea,  it  will  not  be 

How  plead-  _  '  &  i        '     ^ 

ed,  where  dis-   sufficient  to  rely  upon  the    general  plea  given  by  the 
tained  after     Statute  ;  but  the  defence  must  be  pleaded  specially,  ac- 
cording to  the  fact.  (([)     And  if  the  order  of  discharge 
be  after  plea,  this  must  be  pleaded  puis  darrein  continuance,  (r) 
The  plaintiff  cannot  reply  specially,  to  a  general  plea  of  the  de- 
fendant's  bankruptcy  ;  but  in  such  case  he  is  merely  to 
take  issue  thereon  ;  and,  under  such  issue,  he  may  give 
in  evidence  any  special  matter,  to  show  that  the  bankrupt's  dis- 
charge does  not  release  him  from  the  debt  or  liability  in  respect  of 
which  he  is  sued,  either  on  the  grounds  mentioned  in  the  act,  (s) 
or  on  the  ground  that  it  was  obtained  by  fraud,  (f) 

To  support  the  plea  of  bankruptcy,  the  defendant  has 

Proof  of.  ,  ^^  ^  ,5  ,  n    T      1      ^  ^    N 

only  to  produce  his  order  of  discharge,  (u) 

and  see  Smith  i.  Keating,  6  C.  B.  136  ;  fence  was  available  tinder  the  general  form 

Boyd  V.  Mangles,  3  Exch.  387.  of  plea.    Harris  v.  James,  9  East,  82. 

(s)  Ante,  1294,  1295.  (r)  See   Todd   u.  Maxfleld,  6   B.  &  C. 

(o)  This  section  is,   substantially,   the  105. 

same  as  the  24  &  25  Vict.  c.  134,  s.  161.  (s)  32  &  33  Vict.  c.  71,  s.  49 ;   and  see 

(p)  See  per  Cur.  Charlton  v.  King,  4  12  &  13  Vict.   c.  106,  s.  201  ;  Wilson  v. 

T.  R.  156.     See,  also,  Stedman  v.  Martin-  Kemp,  2  M.  &  S.  549 ;  Hughes  v.  Morley, 

nant,  12  East,  664;  Westcott   v.  Hodges,  1  B.  &  Aid.  22;  Ex  parte  Newman,  2  G. 

5  B.  &  Aid.  12 ;  Attwood   u.  Partridge,  4  &  J.  329. 

Bing.  209.  (t)  Horn  v.  Ion,  4  B.  &  Ad.  78. 

{q)  Jones  V.  Hill,  L.  B.  5  Q.  B.  230.  (u)  32  &  33  Vict.  c.  71,  ss.  49,  107  ;  24 
Under  the  5  Geo.  2,  c.  30,  s.  7,  this  de- 
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And  by  the  32  &  33  Vict.  c.  71,  s.  49,  the  order  of  discharge  is 
made  sufficient  evidence  of  the  bankruptcy,  and  of  the  vahdity  of 
the  proceedings  thereon,  (a;) 

Where  one  of  several  persons  who  were  joint  debtors,  is  dis- 
charged from  liability  by  his  bankruptcy,  the  creditor    ^^     .  .  , 

='  .  .  .  .      NoD-joinder 

need  not  now  sue  him  with  the  other  parties ;  and  if  of  bankrupt 

Co— con  ti*fl.cf  OT 

the  non-joinder  be  pleaded  in  abatement,  the  bankruptcy 
and  order  of  discharge  may  be  replied,  (if) 

5.  The  defendant  may  also  plead  his  discharge  under  a  liquida- 
tion bv' arrangement,  pursuant  to  the  32  &  33  Vict.  c.    ..    .,  .. 

"  o  '  '  _  Liquidation 

71,  s.  125,  which  enacts,  (2)  that  a  "  certificate  of  such   byarrange- 
discharge,  given  by  the  registrar,  shall  have  the  same 
effect  as  an    order  of  discharge    given  to  a  bankrupt  under  that 
act;  "  or  he  may  plead,  that  his  creditors  had  resolved, 

'  J   r  '  'or    composi- 

in  the  manner  prescribed  by  sect.  126  of  the  above  act,   tion,  under 

,  ■   ■  1        1  ,    1  1    •  ■  c       ■  r    32  &  33  Vict. 

that  a  composition  should  be  accepted  in  satisfaction  ot   c.  71,  ss.  125, 

.  126 

the  debts  due  to  them  from  him. 

But,  by  the  same  section,  the  provisions  of  such  a  composition 
are  made  binding,  only  on  those  creditors  whose  names  and  ad- 
dresses, and  the  amount  of  the  debts  due  to  whom,  were  shown  in 
the  statement  of  the  debtor,  produced  to  the  meeting  at  which  the 
resolution  accepting  tlie  composition  was  passed. 

And,  by  the  32  &  33  Vict.  c.  62,  s.  15,  it  is  enacted,  that  where 
a  debtor  makes  any  arrangement  or  composition  with  his   invalid, 
creditors  under  the  provisions  of  the  above  act,  he  shall   ^curredby 
remain  liable  for  the  unpaid  balance  of  any  debt  which   ^'^^'^'i- 
he  incurred  or  increased,  or  whereof,  before  the  date  of  the  ar- 
rangement or  composition,  he  obtained  forbearance  by  any  fraud  ; 
provided  the  defrauded  creditor  has  not  assented  to  the  arrange- 
ment or  composition,  otherwise  than  by  proving  his  debt  and  ac- 
cepting dividends. 

6.  The  defendant  may  also  plead  his  discharge,  by  virtue  of  a 
deed  of  arrangement  made  in  pursuance  of  the  24  &  25  Vict.  c.  134, 
ss.  1 92-200,  (a)  provided  such  deed  was  made  before    Release  by 
the  32  &  33  Vict.  c.  71,  came  into  operation.  rangement. 

&  25  Vict.  c.  134,  s.  161 ;  Taylor  v.  Wels-         (y)  3  &  4  Will.  4,  c.  42,  s.  9. 
ford,  Moo.  &  M.  503.  (z)  Sub-sect.  10. 

(x)  See,  also,  24  &  25  Vict.  u.  134,  s.        (a)  And  see  — as  to  deeds  made  on  or 
161,  and  Fyson  v.  Chambers,  9  M.  &  W. 
460. 
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But   a   deed    purportincr    to   be    made   in    pursuance  of    tliose 
.    ,  ,     sections   is   invalid,  unless   it   be    so   framed   as    to   be 

Must  include 

al  ithe  cred-    for  the   benefit  of,  and  to  hind  all  the  bankrupt'' s  cred- 
itors. , 
itors.  (b) 

1st.  Accordingly  such  a  deed  is  not  valid,  if  it  expressly  or  im- 
pliedly exclude  from  its  benefits  non-executing  creditors ;  (c)  or  all 
creditors  who  do  not  execute  it  within  a  given  time,  (c^)  And  so, 
a  deed  made  by  one  member  of  a  firm,  for  the  benefit  of  his  sepa- 
rate creditors  only  ;  (d^')  or  a  deed  made  between  the  members  of 
firm  and  their  joint  creditors  only,  is  bad.  (e) 

But  where  a  deed  of  composition  was  made  between  A.,  the 
debtor,  of  the  one  part,  "and  the  undersigned  creditors  of  A.,"  of 
the  other  part,  such  creditors  "  being  a  majority  in  number  rep- 
resenting three  fourths  in  value  of  the  creditors  of  A.,  whose  debts 
amounted  to  lOZ.  and  upwards ;  "  this  was  held  to  be  a  good  deed 
within  the  statute.  (/) 

So,  a  deed  which  is  expressed  to  be  made  between  the  debtor 
and  "all  his  creditors,"  will  be  good  ;  because  each  of  the  cred- 
itors, although  not  expressly  named  in  such  deed,  could  maintain 
an  action  thereon,  (^g")  And  although  there  be  no  covenant  in  the 
deed,  on  which  the  non-assenting  creditors  can  sue  in  their  own 
names ;  still,  if  they  can  sue  thereon  in  the  name  of  a  trustee  for 
them,  that  will  render  the  deed  valid,  (li) 

2d.  Such  a  deed  will  not  bind  a  non-assenting  creditor  if  it  con- 
tain unreasonable  covenants,  i.  e.  covenants  which  bear  unequally 

after  the  11th  Octoher,  1868  — the  31  &  (rfi)  Ex  parte  Glen,  L.  R.  2  Ch.  Ap. 

32  Vict.  c.  104,  s.  1.  670. 

(h)  Ex  parte  Eawlings,  1  New  Reports,  (e)  Tomlin  v.  Button,  L.  R.  3    Q.  B. 

149.     But  a  deed  which  is  invalid  under  466 ;  and  see  Rixon  v.  Emary,  L.  R.  3  C. 

the  statute,  may  still  operate  as  a  convey-  P.  546. 

ance  of   the  property  comprised  therein.  (/)  Clapham   v.  Atkinson,  4  B.  &   S. 

Johnson  v.  Osenton,  L.  R.  4  Ex.  107.  722;  and  see  McLaren  v.  Baxter,  L.  R.  2 

(c)  Ilderton  v.  Castrique,  14  C.  B.  N.  S.  C.  P.  559  ;  Isaacs  u.  Green,  L.  R.  2  Ex. 
99;  S.  C.  (in  Cam.  Scac),  16  lb.  142;  352;  Hodgson  v.  Wightman,  1  H.  &  C. 
Ex  parte  Cockburn,  33  L.  J.  Bank.  C.  17  ;  810. 

Chesterfield   &c.  Colliery  Co.  v.  Hawkins,         (g)  Gresty  v.  Gibson,  L.  R.  1  Ex.  112; 

3  H.   &  C.   677  ;  Benham  v.  Broadhurst  Reeves  v.  Watts,  L.  R.  1   Q.  B.  412.     As 

(in  Cam.  Scac),  3  H.  &  C.  472  ;  Martin  to  the  case  of  Gurrin  v.  Kopera,  3   H.  & 

i;.  Gribble,  lb.  631.  C.  694,  jucEre. 

[d]  Dewhirst   u.  Kershaw,   1   H.  &  C.         (A)   Scott  v.  Berry,  3  H.  &  C.  966  ;  and 
726  ;  Berridge  u.  Abbott,  13   C.  B.  N.  S.  see  Sowry  v.  Law,  L.  R.  3  Q.  B.  281. 
507  ;  Copeman  v.  Hart,  14  lb.  91. 
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on  the  different  classes  of  creditors,  (i)    And  such  cov-    Must  not 
enants  cannot  be  rejected,  in  order  to  give  validity  to   reasonable" 

the  deed.  (/)  covenants. 

Nor  vfiW  a  deed  be  good  vi^here  it  contains  provisions,  which  go 
beyond  the  povrers  conferred  by  the  act  for  thfe  management  and 
winding-up  of  the  debtor's  estate.  U.  g.  where  a  deed  empowered 
trustees  to  carry  on  the  debtor's  business,  and  contained  a  covenant 
to  indemnify  the  trustees,  under  which  the  creditors  might  have 
incurred  a  Hability  over  and  above  the  loss  of  their  debts  ;  it  was 
held  to  be  ultra  vires  and  bad.  (Ji) 

But  it  is  not  the  duty  of  the  court,  to  judge  merely  of  the  rea- 
sonableness of  the  bargain  between  the  debtor  and  his  creditors.  (V) 

3d.  If  it  appear  that  the  power  given  by  the  statute  to  the  as- 
senting majority  of  the  creditors,  to  bind  the  non-assent-   -^^^^  ^^ 
ing  minority  by  a  deed  made  pursuaat  to  its  provisions,    made  bond 
has  not  been  exercised  bond  fide  for  the  benefit  of  the 
creditors,  but  solely  with  a  view  to  release  the  debtor,  sucli  deed 
v^ill  be  invalid,  (pn) 

4th.  Such  a  deed,  to  be  pleadable  in  bar  to  an  action  by  a  non- 
assenting  creditor,  must  either  contain  a  release,  (n)  or    Must  contain 
a  covenant  to  execute   a  release   on   payment  of   the    covenantto 
agreed  composition,  (o)  release, 

({)    Per   Lord   Cairns   L.  J.  Ex  parte  could  not  prejudice  the  plaintiif.     Oldis  v. 

King,  L.  R.  3   Ch.  Ap.  10,   13  ;  and  see  Armston,  L.  E.  2  Ex.  406. 

per  Erie  C.  J.  Leigh  v.  Pendiebury,  15  C.  (k)  Wigfield  a.  Nicholson,  L.  R.  3   Q. 

13.  N.  S.  815,  830.     As  illustrations  of  this  B.  450. 

rule,  the  reader  is  referred  to  the  following  (/)  Per   Lord   Cairns   L.   J.   Ex  parte 

cases  :  Bissell  v.  Jones,  4  Q.  B.  49 ;  Bailey  King,  L.  R.  3  Ch.  Ap.  10,  13  ;  Bailey  v. 

V.  Bowen,  L.  E.  3   Q.  B.  133  ;  Woods   v.  Bowen,  L.  R.  3  Q.  B.  133. 

Foote,  1  H.  &  C.  841  ;  Dell  v.  King,  2  lb.  (m)  Ex  parte  Cowen,  L.  R.  2  Ch.  Ap. 

84  ;  Balden  v.  Pell,  5  B.  &  S.  213  ;  Hid-  563 ;  Hart  v.  Smith,  L.  R.  4  Q.  B.  61. 

son  V.  Barclay,  3   H.   &  C.  9  ;  (in   Cam.  [n]  Ipstones  Park  &c.  Company  y.  Pat- 

Scac),  lb.  361 ;  Strick  v.  De  Mattes,  lb.  tinson,  2  H.  &  C.  828  ;  Clarke u.  Williams, 

22;  (in  Cam.   Scac),  L.  R.   1   Ex.    91;  3  lb.    508;  (in   Cam.    Scac),   lb.    1001; 

Walker  o.  Neville,  3  H.  &   C.  403  ;  Her-  Kilby  v.  Wright,  18  C.  B.  N.  S.  272. 

nulewicz  v.  Jay,  34  L.  J.  Q.  B.  201 ;  Lyne  (o)  SeniUe,  see  Clapham  u.  Atkinson,  4 

V.  Watts,   18   C.  B.  N.  S.   593  ;  Boulnois  B.  &  S.  722.     And   a  deed   in  the  form 

V.  Mann,  L.  R.  1  Ex.  28  ;  Johnson  v.  Bar-  given  in  sched.  D.  of  the  24  &  25  Vict.  c. 

ratt,  lb.  65  ;  Keyes  v.  Elkins,  5  B.  &   S.  134,  is  not  pleadable  in  bar  to  an  action, 

240;  Coles  u.   Turner   (in   Cam.   Scac),  even  by  a  creditor  who  Aas  assented  there- 

L.  R.  1  C.  P.  373,  reversing  the  judgment  to;  Egre  v.  Archer,  16  C.  B.  N.  S.  638  ; 

of  the  C.  P.  in  S.  C.  18  C.  B.  N.  S.  735  ;  Jones  v.  Morris,  34  L.  J.  Q.  B.  90  ;  nor 

Giddings  v.  Penning,  L.  R.  1  Ex.  325.  can  it  be   pleaded   by   way  of  equitable 

{j)  Dell  V.  King,  2  H.  &  C.  84.  Even  defence.  Wright  o.  Jelly,  L.  R.  4  Ex.  9. 
where  it  can  be  shown,  aliunde,  that  they 
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But  if  the  composition  money  has  been  tendered  to  a  non-assent- 
ing creditor,  and  the  deed  be  otherwise  good,  it  may  be  pleaded  in 
bar  to  an  action  by  him,  although  it  do  not  contain  a  release,  (p) 

So  the  deed  will  be  good,  if  it  contain  a  general  covenant  by  the 
creditors  not  to  sue  the  debtor,  except  in  so  far  as  may 

or  not  to  sue.  ^  ^ 

be  necessary  for  the  purpose  of  enforcing  remedies 
against  third  parties.  (5) 

But  a  mere  letter  of  license  is  not  a  deed  within  the  statute,  (r) 
Nor,  if  the  deed  merely  contain  a  covenant  not  to  sue  for  a  limited 
time,  is  it  pleadable  in  bar  thereunder,  (s)  But  if,  in  such  a  deed, 
there  be  an  express  provision  that,  during  such  limited  time  the 
deed  may  be  pleaded  in  bar,  that  will  make  it  good,  (t) 
Need  not  5th.  Nor  does  it  appear  to  be  a  good  objection  to  such 

enanTby"^'  a  deed,  that  it  does  not  contain  a  covenant  by  the  debtor, 
debtor,  to  ^g  ^^j  ^j^g  composition  mentioned  therein  ;  (u)  nor  any 
sition.  reservation  of  creditors'  rights  against  sureties,  (x) 

6th.  The  assent  of  a  creditor  to  the  deed,  as  required  by  the 
^,  statute,  must  be  unconditional,  («)  and  must  be  given 

Whatassent      ,„,,,.  .  ,     ,\       ■      1    •  1         • 

to  deed  before  the  deed  is  registered,  (s)    And  it  may  be  given 

before  the  deed  is  executed,  or  prepared  ;  provided  the 
deed,  when  prepared,  substantially  corresponds  with  the  terms 
specified  in  the  assent,  (a) 

7th.  And  a  deed  which  is  valid  under  the  statute,  bars  the 
Effect  of  claims  of  all  persons  who  could  have  proved  against  the 
valid  deed.  debtor's  estate  in  bankruptcy.  (5)  But  such  a  deed  is 
no  bar  to  an  action  brought  by  a  non-assenting  creditor,  to  recover 
unliquidated  damages,  unless  such  damages  have  been  assessed 
under  the  24  &  25  Vict.  c.  134,  s.  153.  (e) 

Nor  can  such  a  deed  be  pleaded  in  bar  by  a  joint  debtor,  to  an 
action  by  a  non-assenting  creditor.  (cZ) 

ip)  Garrod  v.  Simpson,  3  H.  &  C.  395.  (o)  Rutty  v.  Benthall,  L.  Rep.  2  C.  P. 

(?)  Hitson  w.  Barclay  (in  Cam.  Scac.),3  488;  Waddington  v.  Roberts,  L.  Rep.  3 

H.  &  C.  361,  369.  Q.  B.  .579. 

(r)  Latham  v.  Lafone,  L.  Rep.  2  Ex.  115.  (6)  Wood  v.  De  Mattos  (in  Cam.  Scac), 

(s)  Ray  II..  Jones,  19  C.  B.  N.  S.  416.  L.  Rep.  1  Ex.  91,  overruling  Mare  v.  Un- 

(()  Walker  v.  Nevill,  3  H.  &  C.  403.  derhill,  4  B.  &  S.  566  ;  and  see  Hooper  v. 

(m)  Per  Channell  B.  delivering  the  judg-  Marshal],  L.  Rep.  5  C.  P.  4. 

ment  of  the  court,  in  Garrod  v.  Simpson,  (c)  Hoggarth  <j.  Taylor,  L.  Rep.  2  Ex. 

3  H.  &  C.  305,  401.  105 ;  Sharland  v.  Spence,  L.  Rep.  2  C.  P. 

(a;)PooIew.  Willatts.L.  Rep.4Q.  B.630.  456;    Robertson  v.  Goss,  L.   Rep.  2  Ex. 

(j)  Johnson  v.  Osenton,  L.  Rep.  4  Ex.  396. 

107.  (d)  Andrew  v.  Macklin,  6  B.  &  S.  201 ; 

(z)  Beddall  v.  King,  L.  Rep.  4  C.  P.  549.  34  L.  J.  Q.  B.  89. 
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11.  Equitable  Defences. 

1.  By  the  17  &  18  Vict.  c.  125,  s.  83,  it  is  enacted,  that  it  shall 
be  lawful  for  the  defendant,  or  plaintiff  in  replevin,  in  ir&igvict. 
any  cause  in  any  of  the  superior  courts  in  which,  if  judg-  ''■  ^^^'  ^'  *^' 
ment  were  obtained,  he  would  be  entitled  to  relief  against  such  judg- 
ment on  equitable  grounds,  to  plead  the  facts  which  entitle  him  to 
such  relief  by  way  of  defence  ;  and  the  said  courts  are  thereby 
empowered  to  receive  such  defence  by  way  of  plea  ;  provided  that 
such  plea  shall  begin  with  the  words,  "  for  defence  on  equitable 
grounds,"  or  words  to  the  like  effect. 

Section  84  enacts,  that  any  such  matter  which,  if  it  arose  before 
or  during  the  time  for  pleading,  would  be  an  answer  to 
the  action  byway  of  plea,  may,  if  it  arise  after  the  lapse 
of  the  period  during  which  it  could  be  pleaded,  be  set  up  by  way 
of  auditd  quereld. 

Section  8.5  enacts,  that  the  plaintiff  may  reply,  in  answer  to  any 
plea  of  the  defendant,  facts  which  avoid  such  plea  upon    „ 
equitable  grounds  ;  provided  that  such  replication  shall 
begin  with  the  words,  "  for  replication  on  equitable  grounds,"  or 
words  to  the  like  effect. 

And  by  s.  86,  it  is  provided,  that  in  case  it  shall  appear  to  the 
court,  or  any  judge  thereof,  that  any  such  equitable  plea 
or  equitable  replication  cannot  be  dealt  with  by  a  court 
of  law,  so  as  to  do  justice  between  the  parties,  it  shall  be  lawful 
for  such  court  or  judge  to  order  the  same  to  be  struck  out  on  such 
terms,  as  to  costs  and  otherwise,  as  to  such  court  or  judge  may  seem 
reasonable. 

2.  In  exercising  the  powers  conferred  on  the  courts  of  common 
law  by  the  above  enactments,  it  has  been  held,  first :    ^   ^.^  ;^ 
that  it  is  entirely  in  the  discretion  of  the  courts  to  allow   which  equi- 
equitable  matter  to  be  pleaded  or  not ;  and,  secondly,   fences  will 
that  they  will  not  allow  such  matter  to  be  pleaded  unless 

it  appear  clearly,  or  at  least  with  reasonable  certainty,  what  the 
equity  is  on  which  the  party  relies,  and  that  the  facts  are  such  as 
will  support  such  equity.  In  such  cases,  moreover,  the  court  may 
direct  that  the  issue  raised  on  an  equitable  plea  or  answer,  shall  be 
tried  by  a  judge,  instead  of  by  a  jury,  (e) 

(e)  Luce  v.  Izod,  1  H.  &  N.   245  ;    Hunter   v.  Gibbons,   lb.  459  ;  and  cases    cited 
infra. 
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And  although  it  is  optional  on  the  part  of  the  defendant  to  plead 
an  equitable  plea,  or  to  apply  to  a  court  of  equity  for  relief;  (/) 
still,  if  he  xesort,  in  the  first  instance,  to  a  court  of  equity,  he  will 
not  be  allowed  to  plead  an  equitable  pleading,  at  law,  on  the  same 
grounds.  (^)  And  so  it  has  been  held,  that  if  the  defendant  exercise 
his  option,  by  pleading  an  equitable  defence  at  law,  he  cannot  after- 
wards come  to  a  court  of  equity  for  relief  on  the  same  grounds.  (K) 
But  this  rule  applies  only  where  the  case  is  of  such  a  nature,  and 
the  form  of  the  pleading  at  law  is  such,  that  the  court  of  law  can 
and  will  give  such  relief  on  the  equitable  plea,  as  a  court  of  equity 
would  give,  (i) 

3.  As  to  what  is  an  equitable  defence  or  answer  within  the  act, 
What  is  an  it  is  now  held  by  all  the  courts,  that  such  a  defence  or 
fraice^within"  ^nswer  Can  be  pleaded  only  where,  if  judgment  were 
the  act.  obtained  against  the  party  pleading  it,  the  facts  would 

entitle  that  party  to  an  absolute  and  perpetual  injunction  against 
such  judgment.  (A:) 

Cases  on  this        The  following  cases  will  serve  to  illustrate  this  propn- 
"'^^"'^-  sition. 

To  an  action  on  a  lease  for  the  non-payment  of  rent,  the  defend- 
ant proposed  to  plead,  by  way  of  equitable  defence,  a  parol  agree- 
ment to  surrender  the  lease,  and  performance  of  such  agreement 
on  his  part.  But  the  court  of  exchequer  refused  to  allow  the  plea, 
on  the  ground  that,  in  such  a  case,  a  court  of  equity  would  only 
give  relief  on  terms,  e.  g.  upon  the  terms  of  requiring  the  defend- 
ant to  execute  a  valid  surrender,  (m) 

So,  in  an  action  on  a  bond  —  conditioned  to  indemnify  the 
obligees  against  the  defaults  of  one  C,  in  performing  certain  cov- 
enants ;  viz.  to  pay  a  sum  of  money,  and  to  keep  on  foot  certain 
securities, — the  defendant  pleaded,  for  a  defence  on  equitable 
grounds,  that  he  executed  the  bond  as  surety  for  C,  and  that  he 

(/)  Kingsford  v.  Swinford,  28  L.  J.  C.  5  E.  &  B.  277  ;  Wood  u.  Copper  Miners 

413  ;  Gompertz  v.  Pooley,  lb.  484.  Company,  17  C.  B.  561  ;  Tecde  v.  John- 

(g)  Sclilumberger  u.  Lister,  2  E.  &  E.  son,  11  Exch.  840  ;  Clerk  u.  Laurie,-1  H. 

855  ;  29  L.  J.  Q.  B.  157.  &  N.  458  ;  Stimson  v.  Hall,  1  H.  &  N.  831 ; 

(h)   Wild  V.  Hillas,  28  L.  J.  C.  170.  Gee  v.  Smart,  8  E.  &  B.  313. 

({)  Per  Kindersley  V.  C.  Waterlow  v.         (m)  Mines  Royal  Societies  v.  Magnay, 

Bacon,  L.  R.  2  Eq.  514,  519.  10  Exch.  489  ;  and   see  Gorely  r.  Gorely, 

{Ic)  Mines   Royal  Societies  v.  Magnay,  1   H.  &  N.   144;  Marcon   v.   Bloxam,  11 

10  Exch.  489  ;  Wodehouse  v.  Farebrother,  Exch.  586. 
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had  offered  and  was  still  ready  to  pay  all  that  was  in  equity  due  to 
the  obligees,  on  i-eceiving  an  assignment  of  the  securities.  And 
this  plea  was  held  bad,  on  the  ground  that  the  court  had  not  the 
power  to  give  relief  to  the  defendant,  on  condition  of  his  afterwards 
paying  what  was  due  on  the  bond,  (n) 

Nor  is  it  a  good  ground  of  equitable  defence,  -that  the  action  is 
brought  in  respect  of  matters  as  to  which  a  suit  in  equity  is  pend- 
ing ;  for  this  ^^'ould  not  give  a  court  of  equity  the  right,  uncondi- 
tionally, to  stop  the  action,  (o) 

And  it  is  said  that,  in  general,  an  equitable  pleading  cannot  be 
allowed,  unless  its  effect  will  be  to  put  an  end  to  the  dispute  be- 
tween the  parties,  (ji) 

But  in  detinue  for  a  lease,  the  defendant  was  allowed  to  plead 
by  way  of  equitable  defence  :  that  the  lease  was  deposited  by  way 
of  equitable  mortgage,  to  secure  payment  to  the  defendant  of  a  sum 
of  money ;  that  the  sum  in  question  was  still  due  ;  that,  after  ac- 
tion brought,  he  tendered  and  offered  to  deliver  up  the  lease  to  the 
plaintiff  on  payment  of  the  said  sum,  and  also  tendered  and  offered 
to  pay  the  plaintiff  his  costs  of  the  action  up  to  that  time  ;  and  that 
such  tender  and  offer  were  refused,  (^q) 

And  the  same  principle  has  been  adopted,  in  cases  where  the 
party  relies  on  mistake  or  accident,  as  the  ground  of  his  ^s  to  piead- 
equitable  defence  or  answer ;  the  rule  established  by  the  '°s  mistake, 
authorities  being,  that  where  the  contract  is  executed,  and  a  court 
of  equity  would  give  unconditional  relief,  the  mistake  may  be 
pleaded  in  an  action  on  the  contract,  as  a  defence  or  answer  on 
equitable  grounds  ;  but  that  where  the  contract  is  executory,  and  a 
court  of  equity  would  only  grant  relief  upon  terms,  e.  g.  that  the 
contract  should  be  reformed,  it  cannot  be  so  pleaded,  (r) 

4.  With  reference  to  replications  on  equitable  grounds,  the  gen- 
eral rule   is :    that  such  a  replication  will  be  allowed,    „    .,  ,  j 
only  where  it  would  be   inequitable  to  permit  the  de-   replications. 
fendant  to  set  up  the  particular  defence  relied  on,  in  answer  to  a 

(raj'TVodehouse  u.  Farebrother,  5  E.  &        (r)  Borrowman  v.  Eossel,  16  C.  B.  N. 

B.  277.  S.  58 ;  Steele  v.  Haddock,  10  Exch.  643  ; 

(o)  See  Phelps  u.  Prothero,   16   C.  B.  Perez  v.  Oleaga,  11  Exch.  506  ;  Burgoyne 

370.  V.  Cotti-ell,  24  L.  J.  Q.  B.  28 ;  Drain  v. 

{p)   Per  Pollock  L.  C.  B.  Gulliver  v.  Harvey,  17  C.  B.  257 ;  Luce  v.  Izod,  1  H. 

Gulliver,  1  H.  &  N.  174,  177.  &  N.  245  ;  Vorley  v.  Barrett,  1  C.  B.  N.  S. 

[q)  Chilton  v.  Carrington,  16  C.  B.  206.  225  ;  Scott  v.  Littledale,  8  E.  &B.  815. 
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legal  claim  ;  but  not  where,  upon  the  declaration  plea  and  repli- 
cation taken  together,  it  appears  that  the  plaintiff  has  no  legal 
claim,  although  he  may,  under  the  circumstances,  be  entitled  to 
relief  in  equity,  (s)  Accordingly  it  has  been  held  to  be  a  good 
replication,  on  equitable  grounds,  to  a  plea  of  release,  that  the 
plaintiff  on  the  record  is  only  the  nominal  plaintiflF,  having  no  in- 
terest in  the  subject-matter  of  the  action  ;  and  that  he  executed 
the  release  without  the  authority  or  consent  of  the  real  plaintiff 
therein,  (i)  So  where  the  defendant  pleaded,  that  he  satisfied  the 
plaintiff's  claim,  by  paying  to  him  divei'S  moneys,  and  executing 
and  delivering  to  him  divers  deeds  and  securities  for  money ;  and 
the  plaintiff  replied,  on  equitable  grounds,  that  the  said  deeds 
and  securities  were  accepted  by  him  on  the  faith  of  a  represen- 
tation by  the  defendant,  that  they  were  valid  deeds  and  securities, 
whereas  they  were,  to  the  defendant's  knowledge,  void,  this  was 
held  to  be  a  good  replication,  (m) 

So  where,  in  an  action  on  a  pohcy  of  insurance,  the  defendants 
pleaded,  that  the  policy  was  effected  on  the  express  condition,  that 
if  any  statement  in  the  proposal  was  untrue,  the  policy  should  be 
void  ;  and  that  a  particular  statement  was  untrue ;  and  the  plaintiff 
replied,  on  equitable  grounds,  that  the  prospectus  of  the  company 
contained  a  representation,  that  all  policies  accepted  by  them 
should  be  indisputable,  except  in  cases  of  fraud ;  that  the  plaintiff 
executed  the  policy  on  the  faith  of  such  representation ;  and  that 
the  untrue  statement  mentioned  in  the  plea  was  not  fraudulent ; 
this  was  held  to  be  a  good  replication,  (a;) 

So,  in  an  action  by  the  husband  for  money  had  and  received, 
the  defendant  may  plead,  on  equitable  grounds,  that  the  money 
was  money  bequeathed  to  the  separate  use  of  the  wife;  and  that 
she  had  made  an  equitable  assignment  of  the  same,  upon  trusts  in 
which  the  husband  took  no  interest ;  and  the  plaintiff  may  reply, 
on  equitable  grounds,  a  prior  assignment  to  himself,  (if) 

Lastly,  we  may  remark,  that  the  object  of  giving  an  equitable 
jurisdiction  to  the  courts  of  law,  was  not  to  interfere  in  any  way 

(s)  Bartlett  v.  "Wells,  1  B.  &  S.  836  ;  31  (t)  DePothonier  v.  De  Mattos,  E.,  B.  & 

L.  J.  Q.  B.  57;  Reis   v.  Scottish  Equita-  E.  461. 

ble  Assurance  Company,   2  H.  &  N.  19;  («)  Stears  v.   Soutli  Essex  Gas  Light 

Thames   Iron   Works    &o.    Company  v.  Company,  9  C.  B.  N.  S.  180. 

Royal  Mail  S.  P.  Company,  13  C.  B.  N.  S.  (x)  Wood  v.  Dwarris,  1 1  Exch.  493. 

358  ;  31  L.  .J.  C.  P.  169.  (y)  Sloper  u.  Cottrell,  6  E.  &  B.   497 ; 

and  see  Clerk  v.  Laurie,  1  H.  &  N.  458. 
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with  the  court  of  chancery.  («)     And,  accordingly,  that  court  may 
still  entertain  a  suit  and  restrain  proceedings  at  law.   Equitable 

1       .11    1  n  •     1  1         1       T  1  ■       jurisdiction 

and  will  do  so,  even  alter  equitable  pleadings  at  law,  m  of  courts  of 

cases  where  such  court  considers  that  complete  justice  tended  to 

cannot  be  done  at  law.  (a)     But  where  complete  jus-  J.^^^  o?  '"^^^ 

tice  can  be  done  at  law,  a  court  of  equity  will  not  gen-  chancery, 
erally  interfere.  (&) 

(z)  Per  Maule  J.  Phelps  v.  Prothero,  16        (b)  "Welchman  v.  Farebrother,  2  Jur.  N. 
C.  B.  370,  398.  S.  126. 

(a)  Evans  ii.  Bremridge,  2  Jur.  N.  S. 
134;  and  lb.  311. 


CHAPTER  VI. 

OF    THE    DAMAGES   RECOVERABLE   IN   AN   ACTION    ON  CON- 
TRACT; AND  HEREIN  OF  A  PENALTY  AND  LIQUIDATED 
DAMAGES. 

1.  Penalty  and  Liquidated  Damages. 

Where  the  parties   to  a  contract   mutually  agree  that,  in  the 

.,     .       ,      event  of  a  breach  of  its  provisions,  the  one  shall  pay  to 
Meaning  of  .  '  .  "^   ■- 

terms i7e«-       the  other  a  specified  sum  of  money,  it  not  unfrequently 

nUy,an(iliq-  , .  «  i-/t'      i  i       i  i 

iiidated  becomes  a  question  oi  some  dirnculty,  vv'hether  such  sum 

I  amages.  .^  ^^  ^^  Considered  as  in  the  nature  of  a  penalty,  —  that 
is,  merely  as  a  sum  intended  to  cover  any  damage  which  may  be 
actually  incurred  by  a  breach  of  the  contract;  or  as  liquidated 
damages,  —  that  is,  as  the  sum  to  be  paid,  in  that  event,  without 
reference  to  the  extent  of  the  injury  sustained.  And,  accordingly,  we 
now  propose  to  review  such  of  the  decisions  on  this  subject,  as  fur- 
nish rules  by  which  the  intention  of  the  parties  in  these  cases  may 
be  ascertained;  premising,  however,  that  the  courts  have,  generally, 
shown  an  inclination  to  treat  a  sum  reserved  in  the  manner  above 
mentioned,  rather  as  a  penalty  than  as  liquidated  damages,  (a) 
1.  It  has  been  said  to  be  very  difficult  to  lay  down  any  general 
principle  in  cases  of  this  kind ;  but  in  Astley  v.  Weldon 

Kulesasto         \  \  i     i  •         i  ,  •    , 

vvhatisa  the  rule  was  stated  thus,  viz.  that  where  articles  contain 
^  covenants  for    the    performance  of  several  things,  and 

then  one  large  sum  is  stated  at  the  end,  to  be  paid  upon  breach  of 
performance,  that  must  be  considered  as  a  penatly  ;  but  that  where 
it  is  agreed  that  if  a  party  do  such  a  particular  thing,  such  a  sum 
shall    be  paid    by  him,  there  the  sum  stated    may   be  treated   as 

(a)    [See  Bagley  w.   Peddie,   5    Sandf.  gathered  from  their  language,  the  subject- 

192.    The  question  stated  in  the  text,  sub-  matter  of  their  agreement,  and  their  situa- 

lect  to  the  rules  hereafter  laid  down  with  tion,  according  to  the  rules  of  construction 

&])ccial  reference   to  this  topic,   is  one  of  which  have  been  heretofore  noticed.     See 

intention  of  the  parties,  and  this  is  to  be  Perkins  «.  Lyman,  II  Mass.  76.] 
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liquidated  damages,  (a^)  In  that  case  it  appeared,  that  the  parties 
had  entered  into  an  agreement,  by  which  the  defendant  Astiev  v. 
engaged  to  perform  at  the  plaintiff's  theatres  for  a  term  ^<='^°"- 
of  years  ;  that  the  plaintiff  agreed  to  pay  a  weekly  salary,  and  the 
defendant's  travelling  expenses  ;  that  the  defendant  agreed  to  at- 
tend rehearsals,  and  to  pay  such  fines  as  should  be  inflicted  for  non- 
observance  of  the  regulations  of  the  theatres,  &c. ;  "  and,  lastly, 
it  was  thereby  agreed  between  the  parties,  that  either  of  them 
neglecting  to  perform  that  agreement  according  to  the  tenor  and 
effect,  and  true  intent  and  meaning  thereof,  should  pay  to  the  other 
of  them  the  full  sum  of  200L  of  lawful  money  of  Great  Britain,  to 
be  recovered  in  any  of  his  majesty's  courts  of  record  at  West- 
minster." And  the  court  held,  that  the  sum  mentioned  in  the 
agreement  was  in  the  nature  of  a  penalty,  and  was  not  liquidated 
damages. 

And  the  case  of  Kemble  v.  Farren,  (6)  which  is  the  leading 
case  on  this  subject,  was  as  follows :  By  an  agreement  Kemble  v. 
between  the  plaintiff  and  defendant,  the  defendant  en-  ^'^'^'^''"■ 
gaged  to  act  as  principal  comedian  at  Covent  Garden  Theatre  for 
four  seasons,  commencing  with  October,  1828 ;  and  in  all  things  to 
conform  to  the  regulations  of  the  theatre.  The  plaintiff  agreed  to 
pay  the  defendant  31.  6s.  Sd.,  every  night  on  which  the  theatre 
should  be  open  for  theatrical  performances  during  the  ensuing  four 
seasons  ;  and  that  defendant  should  be  allowed  one  benefit  night 
during  each  season,  on  certain  terms  therein  specified.  And  the 
agreement  contained  a  clause,  that  if  either  of  the  parties  should 
neglect  or  refuse  to  fulfil  the  said  agreement,  07'  any  part  thereof,  or 
any  stipulation  therein  contained,  such  party  siiould  pay  to  the  other 
the  sum  of  1,000?.,  to  which  sum  it  was  thereby  agreed  that  the 
damages  sustained  by  any  such  omission,  neglect,  or  refusal,  should 
amount ;  and  which  sum  was  thereby  declared  by  the  said  parties 
to  be  liquidated  and  ascertained  damages,  and  not  a  penalty  or  penal 
sum,  or  in  the  nature  thereof.  The  breach  alleged  was,  that  the 
defendant  refused  to  act  during  the  second  season  ;  and,  at  the 
trial,  the  jury  gave  a  verdict  for  the  plaintiff"  for  750Z.  damages, 
subject  to  a   motion   for  increasing  them  to   1,000Z.,  if  the  court 

(oi)    Per  Heath  J.  Astley  v.  Weldoii,  2     v.  Paris,  7  H.  &  N.  594,  599  ;  1  Pothierby 
B.  &  P.  346,  353.     The  distinction  is  be-    Evans,  90;  2  lb.  81. 
tween  n  sum  payable  on  one  event,  and  a         (6)  6   Bing.    141 ;    and    see   Davies   u. 
sura  intended  to  secure  the  performance  of    Panton,  6  B.  &  C.  21fi  ;  Reilly  t.  Jones,  1 
several  matters.      See   per  Cur.   Sparrow     Bing.   302  ;  Barton  v.  G!over,  Holt  N.  P. 

C.  43. 


1316  DAMAGES. 

should  be  of  opinion  that,  upon  this  agreement,  the  plaintiff  was 
entitled  to  the  whole  sum  claimed,  as  liquidated  damages.  The 
court  decided  that  the  verdict  should  stand,  and  the  rule  for  in- 
creasing the  damages  be  discharged  ;  and  Tindal  C.  J.  in  deliver- 
ing judgment,  said :  "  It  is,  undoubtedly,  difficult  to  suppose  any 
words  more  precise  and  explicit  than  those  used  in  the  agreement ; 
the  same  declaring  not  only  affirmatively  that  the  sum  of  1,000?. 
should  be  taken  as  liquidated  damages,  but  negatively  also,  that  it 
should  not  be  considered  as  a  penalty,  or  in  the  nature  thereof. 
And  if  the  clause  had  been  limited  to  breaches  which  were  of  an 
uncertain  nature  and  amount,  we  should  have  thought  it  would 
have  had  the  effect  of  ascertaining  the  damages  upon  any  such 
breach  at  1,000Z. ;  for  we  see  nothing  illegal  or  unreasonable  in  the 
parties,  by  their  mutual  agreement,  settling  the  amount  of  damages, 
uncertain  in  their  nature,  at  any  sum  upon  which  they  may  agree. 
In  many  cases,  such  an  agreement  fixes  that  which  is  almost  im- 
possible to  be  accurately  ascertained ;  and,  in  all  cases,  it  saves  the 
expense  and  difficulty  of  bringing  witnesses  to  that  point.  But,  in 
the  present  case,  the  claim  is  not  so  confined  ;  it  extends  to  the 
breach  of  any  stipulation  by  either  party.  If,  therefore,  on  the  one 
hand,  the  plaintiff  had  neglected  to  make  a  single  payment  of  3?. 
6s.  8c?.  per  day ;  or,  on  the  other  hand,  the  defendant  had  refused 
to  conform  to  any  usual  regulation  of  the  theatre,  however  minute 
or  unimportant,  it  must  have  been  contended  that  the  clause  in 
question,  in  either  case,  would  have  given  the  stipulated  damages 
of  1,000Z.  But  that  a  very  large  sum  should  become  immediately 
payable,  in  consequence  of  the  non-payment  of  a  very  small  sum, 
and  that  the  former  should  not  be  considered  as  a  penalty,  appears 
to  be  a  contradiction  in  terms  ;  the  case  being  precisely  that  in 
which  courts  of  equity  have  always  relieved,  and  against  which 
courts  of  law  have,  in  modern  times,  endeavored  to  relieve,  by  di- 
recting juries  to  assess  the  real  damages  sustained  by  the  breach  of 
the  agreement.  It  has  been  argued  at  the  bar,  that  the  liquidated 
damages  apply  to  those  breaches  of  the  agreement  only,  which  are  in 
their  nature  uncertain,  leaving  those  which  are  certain  to  a  distinct 
remedy,  by  the  verdict  of  a  jury.  But  we  can  only  say,  if  such  is 
the  intention  of  the  parties,  they  have  not  expressed  it ;  but  have 
made  the  clause  relate,  by  express  and  positive  terms,  to  all 
breaches  of  every  kind.  We  cannot  therefore  distinguish  this  case, 
in  principle,  from  that  of  Astley  v.  Weldon As  this  case 
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appears  to  us  to  be  decided  on  a  clear  and  intelligible  principle,  and 
to  apply  to  that  under  consideration,  we  think  it  right  to  adhere  to 
it ;  and  this  makes  it  unnecessary  to  consider  the  subsequent  cases, 
which  do  not  in  any  way  break  in  upon  it."  (6^) 

The  above  is  still  regarded  as  being  a  correct  exposition  of  the 

law  on  this  subject ;  (c)  and  the  settled  rule  with  refer-   „  ,    ,  ,    . 
'  Rule  deduci- 

ence  thereto  would  now  appear  to  be :  that  the  courts  bie  there- 
will  hold  that  the  words  "liquidated  damages"  are  not 
to  be  taken  according  to  their  obvious  meaning,  in  any  case  where 
the  doing  or  omitting  to  do  several  things  of  various  degrees  of  im- 
portance is  secured  by  the  sum  named  ;  and  where,  notwithstand- 
ing the  language  used,  it  is  plain  from  the  whole  instrument  that 
the  real  intention  was  different,  (ti) 

And  so  it  is  said,  that  if  a  party  agree  to'  pay  a  specific  sum  on 
several  events,  all  of  which  are  capable  of  accurate  valuation,  it 
must  be  construed  as  a  penalty,  and  not  as  liquidated  damages,  (e) 

2.  But  if  the  agreement  provide,  that  a  certain  sum  shall  be 
paid  in  the  event  of  the  performance  or  non-perform-    ,„, 

'  _  ^  '  _  Waatarehq- 

ance  of  a,  particular  specified  act,  with  regard  to  whicli,   uidated  dam- 
in  case  of  default,  damages  in  their  nature  uncertain  may 
arise  ;  and  thei-e  be  no  words  evincing  an  intention  that  the  sum 
reserved  shall  be  viewed  as  a  penalty  only,  such  sum  may  be  recov- 
ered as  liquidated  damages,  (e^) 

(61)   [See  Williams  t>.  Dakin,  17  Wend.  5    Sandf.    192;    Tayloe   u.    Sandiford,   7 

447,  455  ;  S.  C.  22  Wend.  201  ;  Heard  o.  Wlieat.  13;  Baird  v.  Folliver,  6  Humph. 

Bowers,  23   Pick.  455  ;    Shaw   C.   J.   in  186  ;  Hodges  v.  King,  7  Met.   583,  588  ; 

Shnte  V.  Taylor,  5  Met.  61,  67  ;   Bright  u.  Chiddick  v.  Marsh,  1   N.  Jer.  463,  465  ; 

Rowland,  3  How.  (Miss.)  398,  413.]  Beale  v.  Hayes,  5  Sandf.  640.] 

(c)  Per  Parke  B.  Galsworthy  v.  Stmtt,  (e)  Per  Parke  B.  Atkyns  v.  Kinnier,  4 

1  Exch.  659,  665.  Exch.  776,  783. 

(rf)  Per  Cur.  Price  v.  Green  (in  error),  (e^)  [Chamberlain  v.  Bayley,  11  N.  H. 

16  M.  &W.  346,  354;  and  see  Eeynolds  234,   240;     Brewster    u.    Edgerly,   13   N. 

u.  Bridge,  6  E.  &  B.  528;  Belts  v.  Burch,  H.  275  ;   Beale  u.  Haj'cs,  5  Sandf.   640  ; 

4  H.  &N.  506  ;  Horner  v.  Elintoff,  9  M.  &  Smith   u.  Smith,  4  Wend.  468;   Knapp  v. 

W.  678;  Beckham  u.  Drake,  3  M.  &  W.  Maltby,  13  Wend.  587  ;  Gammon  u.  Howe, 

846  ;  Boys  v.  Ancell,  7  Scott,  364 ;  [Hoag  14  Maine,  250;  Lingley  v.  Cutler,  7  Conn. 

V.  McGinnis,  22  Wend.  163.     In  cases  of  291  ;  Mott  d.  Molt,  11  Barb.  127.     Where 

doubt  courts  will  construe  the  amount  re-  the  plaintiffs  gave  $3,000  for  the  patronage 

served  as  in  the  nature  of  a  penalty,  rather  and  goijd-will  of  a  newspaper  establishment, 

than  as  stipulated  damages,   though   the  and  $500  for  the  type   and  printing  ap- 

sura  reserved  be  called  liquidated  damages  paratus,  and  the  defendants  (the  vendors) 

in    the   bond.      Shaw  C.  J.  in   Shute   v.  covenanted  that  they  would   not  publish, 

Taylor,  5  Met.  61,  67  ;  Bagley  v.  Peddle,  or  aid  or  assist  in  the  publishing  of  a  rival 
VOL.  II.                    34 
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Thus,  if  a  Sum  named  in  respect  of  the  non-performance  of  one 
covenant  only,  be  expressly  declared  to  be  reserved  as  liquidated 
damages,  and  not  as  a  penalty,  the  court  will  hold  it  to  be  the 
former.  (/)  So,  in  Lowe  v.  Peers,  (j)')  the  defendant  gave  to  the 
plaintiff  the  following  memorandum :  "  I  do  hereby  promise  Mrs. 
Catherine  Lowe  that  I  will  not  marry  with  any  other  person  beside 
herself:  if  I  do,  I  agree  to  pay  the  said  Catherine  Lov\'e  1,000^., 
within  three  months  next  after  I  shall  marry  anybody  else  ;  "  and 
it  was  held,  that  the  sum  specified  formed  the  sole  measure  of  dam- 
ages, as  fixed  and  liquidated  between  the  parties  by  their  express 
agreement. 

So,  in  cases  between  landlord  and  tenant,  where  a  sum  is  re- 
served annually,  for  any  specific  act  of  mismanagement  of  the  land, 
it  seems  that  it  may  be  regarded  as  liquidated  damages,  although  it 
be  termed  a  penalty.  Qi)  Thus,  in  Birch  v.  Stephenson,  (i)  "  bl. 
per  acre  "  were  reserved  in  a  lease,  "  for  every  acre  of  meadow 
land  which  the  lessee  should  plough  up  ;  "  and  it  was  contended, 
that  this  reservation  was  in  the  nature  of  a  penalty,  against  which 
the  tenant  might  be  relieved.  But  Sir  J.  Mansfield  C.  J.  said : 
"  You  must  enforce  that  argument  in  a  court  of  equity ;  it  cannot 
be  listened  to  in  a  court  of  law  ;  but  a  verj'  great  authority  in  a 
court  of  equity  has  said,  that  a  reservation  of  lOOL  per  acre  for 
ploughing  pasture  land  is  not  a  penalty."  (Jc)     So,  in  a  subsequent 

paper,  and  fixed  the  measure  of  damages  dated  damages,  and  could  not  be  limited 
at  $3,000,  the  case,  from  its  peculiar  nature,  merely  to  actual  damages,  sustained  in  con- 
and  the  total  uncertainty  of  arriving  at  a  sequence  of  the  non-erection  of  the  build- 
correct  conclusion  as  to  the  amount  of  ings.  Pearson  c.  Williams,  26  Wend, 
damages,  was  held  to  be  a  fit  and  proper  630.  See  Legh  v.  Lillie,  6  H.  &  N.  165, 
one  for  the  application  of  the  rule,  that  171  ;  Hurst  v.  Hurst,  4  Exch.  571.] 
the  sum  agreed  upon  should  be  regarded  (/)  Price  v.  Green,  16  M.  &  W.  346  ; 
a.s  stipulated  damages,  and  not  SIS  a.  ^malty.  S.  C.  13  M.  &  W.  695;  Rawlinson  i. 
Dakin  v.  AVilliams,  17  Wend.  447;  Wil-  Clarke,  14  M.  &  W.  187. 
Hams  u.  Dakin,  22  Wend.  201.     Where  a  (g)  4  Burr.  2225. 

purchaser  of  fourteen  city  lots  covenanted,  (h)  Kolfe    v.   Peterson,   2   Bro.   P.    C. 

in  consideration    of   having  the  property  Toml.  ed.   436  ;    and  see  per  Cur.  Jones 

conveyed  to  him  for  only  $21,000,  that  he  v.  Green,  3  Y.  cSt  J.  304. 

would,  by  a  ccrt.ain  day,  erect  on  the  lots  [i]  3  Taunt.  469. 

two  brick  houses  of  specified  dimensions,  (/c)  And  see  per  Lord  Mansfield  C.  J. 

or  in  dcfiinlt  thereof  pay  to  the  grantor,  Lowe  (^.  Peers,  4  Burr.  2225,  2228;   and 

on  demand,  the  sum  of  $4,000  ;  held,  that  per  Parke  B.,  citing  this  case,  Galsworthy 

the  sum   specified  was  not  a  penalty,  but  v.  Strutt,  1  Exch.  659,  663.     See  further, 

should    be   deemed   part   of  the  contract  on  this  subject.  Fuller  v.  Fenwick,  3  C.  B.   • 

price  of  the  lots,  and  that  on  failure  to  705,   712,   713;    Bringloe   u.    Goodson,  8 

erect  the    houses,  the    covenantee  was  en-  Scott,  71. 
titled  to  recover  the  specified  sum  as  liqui- 
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case,  (Z)  tlie  court  of  king's  bench  held,  tliat  a  reservation  of  "  501. 
per  acre  for  every  acre  converted  into  tillage,"  is  in  the  nature  of 
liquidated  damages.  And  where  a  lessee  covenanted  that  lie  would 
not,  in  the  last  three  years  of  the  term,  sow  more  than  seventy 
acres  of  clover  in  one  year,  "  or,  if  he  did  so,  would  pay  an  addi- 
tional rent  of  101.  for  every  acre  above  seventy  acres,  for  the  resi- 
due of  the  term,  in  tln'  same  manner  and  at  the  same  times  as  the 
annual  rent  before  reserved ;  "  it  was  held,  in  equity,  that  the  ad- 
ditional rent  was  in  the  nature  of  liquidated  damages,  and  not  of  a 
penalty  ;  and  therefore,  on  a  bill  filed  by  the  landlord  for  a  discov- 
ery of  breaches,  a  plea,  that  the  discovery  might  subject  the  tenant 
to  penalties,  was  overi-uled.  (w) 

So,  in  Fletcher  v.  Dyche,  (n)  where  two  persons  agreed  to 
perform  certain  work  in  a  limited  time,  or  to  pay  a  stipulated  sum, 
weekly,  for  such  time  afterwards  as  it  should  remain  unfinished  ; 
the  court  held,  that  such  weekly  payments  were  not  by  way  of 
penalty,  but  in  the  nature  of  liquidated  damages. 

So,  where  the  agreement  was,  that  in  consideration  that  the 
plaintiff,  who  was  a  surgeon,  would  engage  the  defendant  as  his 
assistant,  the  defendant  promised  not  to  practise  at  any  time  at  M., 
or  within  seven  miles  thereof,  under  a  penalty  of  5001.  ;  it  was 
held  that,  under  this  agreement  the  500?.,  although  called  a  penalty, 
was  recoverable  as  liquidated  damages,  (o)  And  where  a  party 
who  had  sold  a  public-house,  agreed  not  to  carry  on  the  business 
of  a  licensed  victualler  within  a  certain  distance,  "  under  the  penal 
sum  of  500Z.,  the  same  to  be  recovered  as  and  for  liquidated  dam- 
ages;'" Best  C.  J.  held  that  the  plaintiff  was  entitled  to  a  verdict 
for  that  sum,  although  he  gave  no  evidence  of  actual  damage,  (p) 

And  even  where  the  contract  contains  several  conditions,  yet, 
if  it  be  stipulated  that,  on  non-performance  of  any  one  of  them,  a 
sum  of  money  shall  be  paid  as  liquidated  damages,  and  not  by  way 
of  penalty  ;  and  the  conditions  are  such,  that  the  damage  arising 
from  the  violation  of  any  one  of  them  cannot  be  exactly  estimated 

{t)  Farrant  v.  Olmius,  3  B.  &  Aid.  692.  of  a  clause  in  a  bond,  that  interest  should 

(m)  Jones  v.  Green,  3  Y.  &  J.  298.  run  from  the  date  of  a  bill   of  exchange, 

(n)  2  T,  R.  32.  by  way  of  penalty,  see  Orr  o.  Churchill,  1 

(o)  Sainter  ;..  Ferguson,  7  C.  B.  716  ;  H.  Bl.  227. 

18  L.  J.  C.  P.  217.    But   see   Smith   v.         (p)  Crisdee  w.Bolton,  3C.  &P.  240;  and 

Dickenson,  3  B.  &  P.  630;  Davies  f .  Pen-  see,  per  Abbott  C.  J.  Davies  v.  Pen  ton,  6 

ton,  6  B.  &  C.  216,  222.     As  to  the  effect  B.  &  C.  216,  222. 
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beforehand  ;  sucli  sum  will  be  held  to  be  recoverable  as  liquidated 
damages,  on  breach  of  any  of  tlie  said  conditions,  (^q) 

So,  where  the  condition  of  a  bond  stipulated,  that  if  the  de- 
fendant should  do  any  one  of  certain  specified  acts,  then,  and  in 
any  or  either  of  the  said  cases,  if  the  defendant  did  and  should 
forthwith  pay  to  the  plaintiff  the  sum  of  300/.,  the  bond  should  be 
void  ;  it  was  held  that,  on  the  doing  by  the  defendant  of  any  one 
of  the  acts  in  question,  the  plaintiff  was  entitled  to  recover  on  the 
bond  the  300^.  as  liquidated  damages,  (r) 

So  it  has  been  said,  that  it  is  even  competent  for  parties  to  stip- 
ulate to  pay  a  certain  sum,  on  non-performance  of  a  contract  to 
pay  a  smaller  sum  ;  and  that  if  they  do  this  in  express  terms,  the 
court  must  give  effect  to  their  contract,  (s) 

And  so,  even  in  the  case  of  a  contract  of  indemnity,  the  parties 
may  agree,  beforehand,  in  estimating  the  amount  to  be  recovered 
thereunder  by  way  of  liquidated  damages,  (t) 

And  it  seems  that  where  a  certain  sum  is  agreed  to  be  paid,  and 
becomes  due  as  liquidated  damages  on  the  violation  of  an  agree- 
ment, tlie  parties  are  bound,  both  at  law  and  in  equity,  to  abide  by 
such  agreement,  (m)  Nor  can  the  jury  obviate  the  effect  thereof, 
by  giving  damages  commensurate  only  witli  the  actual  injury  sus- 
tained ;  and  if  they  do,  the  court  will,  even  after  a  verdict  for  the 
smaller  amount  of  damages,  grant  a  new  trial,  (z;) 

[Courts  of  equity  will,  in  general,  enforce  a  contract  by  specific 
.Specific  per-  i>erformance  or  injunction;  notwithstanding  it  is  by 
conTractVitli  ''^"^  same  contract  agreed  that  a  fixed  sum  shall  be  paid 
penalty.  upon  a  breach,  unless  it  appears  to  be  the  intention  of 

the   contract  that  the  party  is  to  be  at  liberty  to  do  the  act  if  he 
lydv-:  the  money.  (2)^) 

Thus  courts  of  equity  will  enforce  specifically  an  agreement 
embodied   in   a   penal  bond,  conditioned   to  make  a   settlement  of 

iq)  Gal.swonhy  r.  Strutt,  1   Excli.  659;  (m)  Lowe  v.  Peers,  4  Burr,  2225,  2229; 

aud  see  Rrynokls   v.  Bridge,  6  E.  &  B.  Barton  v.  Glover,  Holt  N.  P.  C.  4.3,  40. 

528;  Leighton  c.  Wales,  .3  M.  &  W.   5-15;  (w)  Farrant   v.    Olmiiis,   3   B.   &   Aid, 

Atkyns    v.    Kinnier,   4  Excli.    76G,    783  ;  692. 

[Beale  o.   H.ijes,   5  Sandf.  G40;   Baglcy  (i;!)  [Per  Sir  E.  Sugdeii  L.  C.  in  French 

[••  Peddie,  5  8andf.  192.]  „.  Macale,  2   Dr.  &  Wal.  269,  272,  284; 

(,•)  Mercer  «.  Irving,  E.,  B.  &  E.  563.  and  see  Coles  v.  Sims,  5  I)e  G.,  M.  &  G.  1, 

(s)  Per  Parke  B.  Galsworthy  y.  Strutt,  9;  23    L.    J.   Ch.    258,    259;     Howard  t. 

1  Exch.  G59,  665.  Woodward,  34  L.  J.  Ch.  47.] 

(t)  See   Irving   v.  Manning   (in  Doni. 
Proc.),  6  C.  B.  391,  422. 
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land ;  (v^)  and  a  contract  for  the  sale  of  land,  vvitli  a  stipulation 
that  if  either  party  break  the  contract  he  shall  pay  100?. ;  («^^)  and 
a  covenant  not  to  build  on  certain  land  subject  to  a  penalty  for 
breach  of  the  covenant.  («*)  A  solicitor's  clerk,  having  agreed 
with  his  employer  not  to  carry  on  the  business  of  a  solicitor  within 
fifty  miles  of  a  given  place, .executed  a  bond,  the  condition  of  which, 
after  reciting  such  agreement,  provided  that  if  ho  did  carry  on  the 
business  within  the  specified  distance,  and  paid  the  sum  of  1,000Z. 
as  liquidated  damages,  the  bond  sliouid  be  void  ;  the  court  granted 
an  injunction  to  restrain  the  clerk  from  practising  within  the  speci- 
fied distance,  tiie  employer  undertaking  not  to  sue  the  clerk  upon 
the  bond,  (u^) 

If  the  plaintiff  has  stipulated  for  a  certain  performance,  and  in 
case  of  breach  for  the  payment  of  liquidated  damages,  he  can- 
not claim  both  the  liquidated  damages,  and  also  an  injunction  to 
restrain  the  breach  ;  (ti^)  and  if  the  defendant  has  stipulated  for 
the  option  either  to  perform  the  contract,  or  to  pay  a  sum  of 
money  instead  of  performance,  he  cannot  be  compelled  in  equity 
to  specific  performance.]  (y'^ 

2.  Proceeding  for  a  Penalty,  or  more. 

In  all  articles  guarded  hj  penalties ^  there  ar6  two  remedies  which 

may  be  pursued  at  the   option   of  the   party   iniured  : 
.  ,        ,  ,  c  I  -111  Rules  as  to. 

either  he  may  nave,  as  orten  as  the  articles  are  broken, 
an  equitable  relief  upon  the  footing  of  the  articles  themselves,  for 
a  partial  breach  of  contract ;  or  he  may  take  the  penalty — -that 
is  to  say,  where  there  is  a  penalty  and  a  covenant  in  the  same 
deed,  the  part}'  has  his  election  either  to  sue  for  the  penalty,  or  to 
bring  an  action  on  the  covenant  for  damages.  But,  in  the  former 
case,  the  contract  is  rescinded  and  the  penalty  becomes  the  debt 
in  law,  —  subject,  of  course,  to  relief  in  equity,  and  to  the  restric- 
tions imposed  by  the  mode  of  proceeding  in  a  court  of  law,  under 
the  8  &  9  Will.  3,  c.  11,  s.  8.  And  if  the  penalty  be  paid  accord- 
ing to  the  stipulation  of  the  articles,  or  be  recovered  as  the  debt 

(h^)  [Hobson  V.  Trevor,  2  P.  Wms.  191  ;  47  ;  and  see  Fox  v.  Scard,  3.3  Beav.  327 

Chilliner   c.  Chilliner,  2  Ves.   sen.'  528  ;  Clarkson  v.  Edge,  33  Beav.  227.] 

Prebble  v.  Boghurst,   1   Swan.   309,  328;  (v^)  [Carnes  u.  Nisbett,  7  H.  &  N.  158 

Jeudwine  w.  Agate,  3  Sim.  141.]  778;  Sainter  v.  Ferguson,   1   Mac.  &G 

(k^)  [Howard  v.  Hopkyns,  2  Atk.  371.]  286  ;  Fox  v.  Scard,  33  Beav.  327,  328.] 

(k*)  [Coles  V.  Sims,  5  De  G.,  M.  &  G.  1.]  (v>)  [Woodward  v.  Gyles,  2  Vern.  119 

(v^)  [Howardy-  Woodward,  34  L.  J.  Oh.  Magnano  v.  Archbold,  1  Dow,  107  ;  Sain 

ter  V.  Ferguson,  supra.} 
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in  law,  the  party  cannot  afterwards  have  an  action   for  breach  of 
the  contract,  or  obtain  an  injunction  to  restrain  such  breach,  (x) 

He  may,  however,  elect  to  bring  his  action  on  the  contract ;  and, 
according  to  the  nature  of  the  case,  he  may  recover  in  damages 
even  beyond  the  amount  of  the  penalty.  («/) 

3.  Of  the  Amount  recoverable  in  other  Cases. 

Wherever  a  party  is  liable  for  a  breach  of  contract,  either  ex- 
Nominal  press  or  implied,  it  seems  that  the  plaintiff  is  entitled  at 
damages.  ^][  gygjj^g  jj,  nominal  damages  ;  (y)  although  the  action 
be  framed  in  tort  for  such  breach  of  contract,  and  no  actual  damage 
be  proved,  (z) 

mand,  together  with  the  amount  of  inter- 
est, if  any  intei-est  is  payable.  The  dam- 
ages for  the  mere  detention  of  the  debt  be- 
yond the  day  of  payment,  are  nominal ; 
that  is  to  say,  the  creditor  is  entitled  to 
bring  an  action  for  the  detention  of  the  debt, 
but  is  not  entitled  to  recover  more  than  the 
amount  of  the  debt  and  interest,  and  the 
costs  of  the  action.  If  he  accepts  payment 
of  the  debt  before  commencing  an  action, 
he  cannot  afterwards  commence  an  action 
to  recover  nominal  damages  merely  for  the 
detention  ;  Beaumont  v.  Greathead,  2  C.  & 
B.  494  ;  but  if  he  accepts  payment,  after 
commencing  an  action,  he  is  entitled  to 
continue  the  prosecution  of  the  action  in 


(x)   Sainter  v.  Ferguson,  1   M'N.   &  G. 
286;  Carnes  v.  Nesbitt,  7  H.  &  N.  778. 

(y)  Winter  v.  Tiimmer,  1  Bl.  395  ;  Har- 
rison ti.  Wright,  13  East,  343. 

(!/i)  [M'Daniel  v.  Terrell,  1  Nott  &  McC. 
343.] 

(z)  Rolin  V.  Steward,  14  C.  B.  .595  ; 
Marzetti  v.  Williams,  1  B.  &  Ad.  415  ; 
Street  v.  Blay,  2  lb.  459  ;  per  Tindal  C. 
J.  Godefroy  o.  Jay,  7  Bing.  413,  419. 
[Every  breach  of  contract,  as  being  an  in- 
fringement of  a  right,  imports  some  dam- 
age in  law  ;  so  that  if  the  plaintiff  suc- 
ceeds in  establishing  a  breach  of  contract, 
but  fails  in  showing  an  appreciable  damage 
in  fact  occasioned  by  it,  he  is  nevertheless 
entitled  in  law  to  judgment  for  damages,  respect  of  the  notninal  damages,  in  order 
which,  as  they  exist  only  in  name  and  not  to  recover  the  costs  of  his  suit,  unless  the 
in  amount,  arc  called  nominal.  Marzetti  payment  was  accepted  in  satisfaction  of 
II.  WiUiams,  1  B.  &  Ad.  415;  Wilde  v.  his  entire  claim,  including  such  damages 
Clarkson,  6  T.  R.  308  ;  Warre  r.  Calvert,  and  costs,  in  which  case  his  right  of  action 
7  Ad.  &  El.  143  ;  Tind.al  C.  J.  in  Godefroy  is  completely  discharged.  Thame  v.  Boast, 
ti.  Jay,  7  Bing.  413,  419  ;  Sowdon  v.  Mills,  12  Q,  B.  808  ;  Gell  v.  Burgess,  7  C.  B.  16; 
.30  L.  J.  Q.  B.  175.  "Nominal  damages,  Nosotti  u.  Page,  10  C.  B.  643  ;  Cook  u. 
in  fact,  mean  a  sum  of  money  that  may  be  Hopewell,  11  Exch.  555  ;  Goodwin  v.  Cre- 
spoken  of,  but  that  has  no  existence  in  mer,  12  Q.  B.  575;  Kemp  o.  Balls,  10 
point  of  quantity."  They  have  also  been  Exch.  607;  Lowe  v.  Steele,  15  M.  &  W. 
called  "a  mere  peg  on  which  to  hang  380;  Randall  ('.  Moon,  12  C.  B.  261.  For 
costs,"  meaning  thereby  that  the  plaintiff  cases  where  nominal  damages  mayor  may 
may  bo  entitled  to  sue  for  nominal  dam-  not  be  recovered,  see,  further,  Marzetti  v. 
ages  for  the  purpose  only  of  recovering  his  Williams,  1  B.  &  Ad.  415  ;  Rolin  v.  Stew- 
costs.  Maule  J.  in  Beaumont  v.  Great-  ard,  14  C.  B.  595  ;  Bushell  v.  Bcavan,  1 
head,  2  C.  B.  494,  499.  In  an  action  for  the  Bing.  N.  C.  103  ;  Brown  v.  Price,  4  C.  B. 
non-payment  of  a  debt  or  liquidated  de-  N.  S.  598  ;  Joule  u.  Taylor,  7  Exch.  58  ; 
mand  in  money,  the  general  measure  of  Fieze  u.  Thompson,  1  Taunt.  121.] 
damages  is  the  amount  of  the  debt  or  dc- 
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But  in  an  action  on  a  promissory  note,  to  which  the  defendant 
pleaded  payment,  it  was  held  that  the  jury  were  not  bound  to  give 
the  plaintiff  nominal  damages,  although  it  appeared  that  the  money 
was  not  paid  until  some  time  after  the  maturity  of  the  note,  (a) 

In  an  action  for  the  recovery  of  a  sum  certain,  which  the  de- 
fendant has  not  shown  any  ground  for  reducing,  e.  g.  by  ^  .  . 
proving  a  partial  failure  of  consideration  or  the  like,  it  is  for  a  fixed 
is  obviously  the  duty  of  the  jury  to  give  the  plaintiff 
neither  more  nor  less  than  the  specified  sum.  (5)  Thus,  in  Leth- 
bridge  v.  Mytton,  (c)  it  appeared  that  the  defendant,  by  a  settle- 
ment made  upon  his  marriage,  conveyed  estates  upon  certain 
trusts,  and  covenanted  with  the  trustees  to  pay  off  incumbrances 
on  the  estates  to  the  amount  of  19,000Z.  within  a  year ;  and  it  was 
held  that,  on  his  failure  to  do  so,  the  trustees  were  entitled  to 
recover  the  whole  19,000Z.  in  an  action  of  covenant,  although  no 


(a)  Beaumont  v.  Greathead,  2  C.  B. 
494  ;  and  see  Thame  v.  Boast,  12  Q.  B. 
808,  815. 

(b)  See  Bac.  Abr.  Damages  (D.  1).  [In 
an  action  on  a  contract  for  a  sum  certain, 
the  contract  itself  furnishes  the  rule  of 
damages.  Marsh  v.  Tyler,  1  Day,  1 ;  Le- 
land  V.  Stone,  10  Mass.  462 ;  Knapp  o. 
Maltby,  13  Wend.  587;  Courcier  u.  Gra- 
ham, 1  Ohio,  330.  Where  an  oral  contract 
was  made  between  A.  and  B.,  by  which  A. 
was  to  purchase  of  B.  a.  p^jrcel  of  land, 
and  pay  for  it  in  certain  services  at  a  fixed 
price,  but  B.  had  afterwards  put  it  out  of 
his  power  to  convey  the  land ;  in  an  action 
by  A.,  who  had  performed  the  services  to 
recover  for  them,  he  was  held  entitled  only 
to  the  price  iixed,  and  was  not  allowed  to 
give  evidence  of  the  value  of  the  land.  If, 
however,  no  price  had  been  fixed,  the  value 
of  the  land  might  have  been  proved,  not 
as  conclusive  of  the  amount  of  the  dam- 
ages, but  as  a,  means  of  ascertaining  the 
opinion  of  the  defendant  in  reference  to 
the  value  of  the  services.  King  v.  Brown, 
2  Hill  (N.  Y.),  485.  But  where  one  half 
of  »  sum  certain  was  payable  in  specie, 
and  the  other  half  in  bankable  paper,  the 
value  of  the  bankable  paper  at  the  time  it 
was  to  have  been  paid,  was  held  to  be 
the  measure  of  damages  for  its  non-pay- 


ment. Van  Vleet  v.  Adair,  1  Blackf.  346  ; 
Coldren  v.  Miller,  1  Blackf  296.  And 
wherever  there  is  an  express  agreement, 
open  and  unrescinded,  for  the  breach  of 
which  an  action  is  brought,  the  rule  of 
damages  is  not  the  consideration  paid,  but 
the  value  of  the  thing  to  be  given,  or  of 
the  act  to  be  done,  at  the  time  or  the  place 
where  it  was  to  be  given  or  done.  Wells 
V.  Abernethy,  5  Conn.  222  ;  Mitchell  u. 
Gile,  12  N.  H.  394.  See,  also,  Howard  v. 
Person,  2  Hayw.  335 ;  Gleason  v.  Pinney, 
5  Cowen,  152;  Nelson  v.  Ford,  2  Ham. 
474;  Stevens  v.  Lyford,  7  N.  H.  360; 
Foot  V.  Catlin,  6  Vt.  54.]  But  where  the 
plaintiff  declared  upon  an  assumpsit  to 
pay,  as  the  price  of  a  horse,  "  a  barley- 
corn a  nail,  for  each  nail  in  the  horse's 
shoes,  doubling  every  nail ;  "  and  averred 
that  there  were  thirty-two  nails  in  every 
shoe,  which,  doubling  eveiy  nail,  came  to 
500  quarters  of  barley ;  on  the  cause  being 
tried  before  Hyde  J.  he  directed  the  jury 
to  give  the  value  of  the  horse  in  damages  ; 
and  accordingly  they  gave  8/. ;  and  held 
good;  James  v.  Morgan,  1  Lev.  Ill  ;  S. 
C.  1  Keb.  569  ;  and  see  Thornborough  v. 
Whitacre,  6  Mod.  305  ;  S.  C.  2  Ld.  Raym. 
1164;  and  per  Hardwicke  C.  Earl  of  Ches- 
terfield V.  Janson,  1  Wils.  295. 
(c)  2B.  &  Ad.  772. 
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special  damage  was  laid  or  proved  ;  and  an  inquisition  on  which 
nominal  damages  had  been  given  was  set  aside,  and  a  new  writ 
of  inquiry  awarded. 

So,  where  the  plaintiff  and  the  defendant  were  joint  makers  of 
a  promissory  note,  the  defendant  as  principal,  and  the  plaintiff  as 
surety,  and  the  defendant  covenanted  with  the  plaintiff  to  pay  the 
amount  to  the  payee  of  the  note  on  a  given  day,  but  made  default ; 
it  was  held,  in  an  action  on  this  covenant,  that  the  plaintiff  was 
entitled,  though  he  had  not  paid  the  note,  to  recover  the  full 
amount  thereof  by  way  of  damages,  (d)  So  where  B.,  being  in- 
debted to  the  defendant  in  the  sum  of  500Z.,  handed  to  him  a  bill 
for  600Z.,  which  the  defendant  agreed  to  discount,  on  the  terms 
of  retaining  to  his  own  use  1001.  and  the  discount,  and  paying 
over  the  difference  ;  afld  the  defendant  retained  the  bill,  but  did 
not  pay  over  any  part  of  the  proceeds  to  B. ;  it  was  held  that,  B. 
having  become  bankrupt,  his  assignees  were  entitled  to  recover 
from  the  defendant  the  full  amount  of  the  bill,  minus  the  1001. 
and  such  discount  as  the  jury  should  find  to  be  receivable  by  the 
defendant,  (e)  And  where  A.,  having  recovered  judgment  for 
280Z.  against  B.,  agreed  with  C.  to  forbear  to  sue  out  execution 
until  a  certain  day  ;  and  C,  in  consideration  thereof,  agreed  that 
he  would,  on  or  before  that  day,  erect  a  substantial  house,  and 
cause  a  lease  of  it  to  be  granted  to  A.,  such  lease,  when  granted, 
to  be  in  satisfaction  of  the  judgment ;  it  was  held,  in  an  action 
for  the  breach  of  this  agreement,  that  the  damages  were  properly 
estimated  at  the  amount  of  the  judgment  debt.  (/) 

But  where  the  amount  agreed  to  be  paid  is  uncertain,  e.  g. 
Where  the  where  the  contract  is  a  contract  to  indemnify,  the  plain- 
uniiquTdated  ^iff  will  be  entitled  to  recover,  as  damages,  the  actual 
damages.  i^gg  ^v],ic];i  ]^g  },^^  sustained  by  reason  of  the  defendant's 
breach  ;  and  the  amount  of  such  damages  is  purely  a  question  for 
the  jury.  (5-) 

Again  :  where  an  action  is  brought  to  recover  general  damages 
Consequen-  ^""^  ^  breach  of  contract,  the  jury  may  take  into  their 
tial  damages,  consideration  any  consequential  damages  which  the 
plaintiff  has  sustained  by  reason  of  such  breach  ;   provided   such 

{d)  Loosemore  v  Radford,   9  M.  &  W.  (/)  Strutt  v.  Farlar,  16  M.  &  W.  249. 

657.  [g)  See  Walker  v.  Broadhurst,  8  Exch. 

(e)  Alder  v.  Keighley,  1 5  M.  &  W  117;  389. 
and  see  Hill  v.  Smith,  12  M.  &  W.  618. 
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damages  may  fairly  and  reasonably  be  considered,  either  as  arising 
naturally  —  i.  e.  according  to  the  usual  course  of  things, — from 
the  breach  of  the  contract  itself ;  or  may  reasonably  be  supposed 
to  have  been  in  the  contemplation  of  both  parties,  at  the  time  they 
made  the  contract,  as  the  probable  result  of  the  breach  of  it.  If 
the  special  circumstances  under  which  the  contract  was  made, 
were  communicated  by  the  one  party  to  the  other,  so  as  to  be 
known  to  both,  the  damages  which  they  would  reasonably  contem- 
plate as  being  likely  to  result  from  the  breach  of  such  a  contract, 
■would'be  the  amount  of  injury  which  would  ordinarily  follow  from 
a  breach  of  contract,  under  those  special  circumstances  so  known 
and  communicated.  But  if  the  special  circumstances  were  wholly 
unknown  to  the  party  breaking  the  contract,  he  can  be  supposed 
to  have  had  in  his  contemplation,  only  the  amount  of  injury  which 
would  arise  from  such  a  breach  of  contract  generally,  and  in 
the  great  multitude  of  cases  not  affected  by  such  special  circum- 
stances. (K) 

(h)  Per  Cur.  Hadley  v.  Baxendale,   9  by  causing  a  delay  in  repairing  the  sliaft, 

Exch.  341,  354;  and  see  Cory  v.  Thames  and  the  stoppage  of  the  mill ;  it  was  held, 

Iron  Works  Co.  L.  E.  3   Q.  B.  181,  188  ;  that  the  mill-owner  was  not  entitled  to  re- 

Prehn  v.  Royal  Bank  of  Liverpool,  L.  R.  cover  from  the  carrier  compensation  for  the 

5  Ex.  92;  Brady  u.  Oastler,  3  H.  &  C.  loss  occasioned  by  the  stoppage  of  the  mill, 
112;  Portman  v.  Middleton,  4  C.B.  N.  S.  as  damage  caused  by  his  breach  of  contract 
322  ;  Smecd  v.  Foord,  1  E.  &  E.  602  ;  Gee  in  delaying  the  cai'riago  of  the  shaft,  be- 
V.  Lancashire  &  Yorkshire  Railway  Co.  6  cause  the  stopping  of  the  mill  was  not 
H.  &  N.  211 ;  Wilson  v.  Same,  9  C.  B.  N.  contemplated  by  the  parties  in  making  the 
S.  632  ;  Collard  v.  South  Eastern  Railway  contract  as  a  consequence  of  the  breach, 
Co.  7  H.  &  N.  79  ;  Cort  v.  Ambergate  &c.  and  the  special  circumstances  by  which  it 
Railway  Co.  17  Q.  B.  127  ;  20  L.  J.  Q.  was  brought  about  were  not  communicated 
B.  460,  466  ;  Vicars  v.  Wilcocks,  8  East,  to  or  known  by  the  carrier,  Hadley  v. 
1 ;  Newman  <;.Zachary,  Aleyn,  3  ;  Flower  Baxendale,  9  Exch.  341.  The  rule  laid 
u.  Adam,  2  Taunt.  314  ;  [British  Colum-  down  in  Hadley  v.  Baxendale  has  been 
bia  Sawmill  Co.  u.  Nettleship,  L.  R.  3  C.  adopted  in  the  following  cases  :  In  actions 
P.  499  ;  Horne  v.  Midland  Railway  Co.  against  carriers  for  the  non-delivery  of 
L.  R.  131 ;  8  C.  P.  131 ;  In  re  The  Trent  goods,  it  may  be  assumed,  in  general,  to 

6  Humber  Co.  L.  R.  6  Eq.  396 ;  4  Ch.  be  within  their  contemplation  that  goods 
Ap.  112;  France  v.  Gaudet,  L.  R.  6  Q.  sent  may  be  intended  for  sale,  and  accord- 
B.  199;  Mossmere  V.  New  York  Shot  &  ingly  they  are  held  responsible  for  the 
Lead  Co.  40  N.  Y.  422  ;  Benjamin  Sales  market  value  of  the  goods  at  the  time  and 
(2d  ed.),  728  et  seq.  In  the  case  of  Had-  place  at  which  they  ought  to  have  been  de- 
ley  u.  Baxendale,  supra,  the  owner  of  a  livered ;  so  that  in  case  of  delay  the  loss 
mill  employed  a  carrier  to  convey  a  broken  sustained  by  a  fall  in  the  market  is  recov- 
shaft  belonging  to  the  mill  to  be  delivered  erable  as  damages,  without  any  special 
to  an  engineer  for  the  purpose  of  being  re-  notice  to  the  carrier  that  the  goods  were 
paired,  and  the  carrier  committed  a  breach  intended  for  sale.  Collard  v.  South  East- 
of  contract  by  delaying  the  carriage,  there-  ern  Railway  Co.  7  H.  &  N.  79  ;  Wilson  v. 
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Thus,  where  the  defendant,  a  broker,  contrary  to  the  orders  of 
the  plaintiff,  his  principal,  purchased  goods  of  an  inferior  quality, 

was  injured  by  exposure  to  the  weather, 
and  the  plaintiff  was  obliged  to  carry  and 
stack  it  and  dry  it  in  a  kiln  ;  in  an  action 
for  the  delay  in  the  delivery  of  the  machine 
it  was  held,  expressly  in  accordance  with 
the  rule  laid  down  in  Hadley  v.  Baxen- 
dale,  that  the  plaintiff  was  entitled  to 
damages  in  respect  of  the  injury  to  the 
wheat   and    the   additional    expenses   in- 


Lancashire  &  Yorkshire  Railway  Co.  9  C. 
B.  N.  S.  632  ;  Rice  v.  Baxendalc,  7  H.  & 
N.  96;  O'Hanlan  v.  Great  Western  Rail- 
way Co.  6  B.  &  S.  484 ;  Deming  v.  Grand 
Trunk  Railroad  Co.  48  N.  H.  455  ;  Cut- 
ting t.  Grand  Trunk  Railroad  Co.  1.3 
Allen,  381 ;  Sisson  u.  Cleveland  &  Toledo 
Railroad,  14  Mich.  489  ;  Scoville  v.  Grif- 
fith, 2  Kernan,  352,  358.     But  the  carrier 


is  not  in  general  responsible  for  the  failure  curred.  Smced  e.  Foord,  28  L."  J.  Q.  B. 
of  any  peculiar  purpose  for  which  the  178;  1  E.  &  E.  602.  The  plaintiff,  having 
goods  are  intended,  of  which  he  has  no  contracted  with  a  third  party  to  repair  a 
notice.  Wilson  v.  Lancashire  &  Yorkshire  machine  by  an  appointed  time,  contracted 
Railway  Co.  supra;  Great  Western  Rail-  with  the  defendant  for  a  neces.sary  part  of 
way  Co.  u.  Redmayne,  L.  R.  1  C.  P.  329.  the  machine  to  be  supplied  at  a  time  which 
Thus,  in  an  action  against  a  carrier  for  woidd  enable  him  to  complete  the  repair, 
delay  in  delivering  bales  of  cotton  sent  by  but  he  did  not  inform  the  defendant  of  the 
him,  it  was  held  that  the  plaintiff  was  not  special  purpose  for  which  he  required  it ; 
entitled  to  recover,  as  the  natural  conse-  the  defendant  failed  in  supplying  the  piece 
quence  of  such  delay,  the  loss  arising  from  of  machinery  according  to  his  contract,  in 
the  stoppage  of  his  mill  for  want  of  cotton  consequence  of  which  the  plaintiff  failed 
to  work.  Gee  o.  Lancashire  &  Yorkshire  in  completing  the  rc|)airs  which  he  had 
Railway  Co.  30  L.  J.  Exch.  11;  6  H.  &  contracted  to  do  and  was  compelled  to  pay 
N.  211.  So  in  an  action  by  a  passenger  damages  for  his  breach  of  contract;  itwas 
against  a  carrier  for  failing  to  carry  him  held  that,  according  to  the  rule  laid  down 
to  the  endof  the  journey,  it  was  held  that,  in  Hadley  v.  Baxendale,  he  could  not  re- 
though  he  was  entitled  to  recover  the  costs  cover  such  damages  against  the  defendant. 
of  completing  the  journey,  he  could  not  re-  Portman  u.  Middleton,  4  C.  B.  N.  S.  322. 
cover  as  damage  the  loss  sustained  through  It  has  been  suggested,  as  an  addition  to 
the  special  purpose  of  his  journey  being  the  rule  laid  down  in  Hadley  v.  Baxendale, 
frustrated  by  reason  of  the  delay.  Hamlin  that  after  the  contract  has  been  made,  but 
u.  Great  Southern  Railway  Co.  1  H.  &  N.  in  the  course  of  performance  of  it,  and  be- 
408;  and  see  Phelps  v.  London  &  North  fore  it  is  actually  broken,  one  of  the  par- 
Western  Railway  Co.  19  C.  B.  N.  S.  321.  ties  may  give  notice  to  the  other  of  the 
Where  goods  were  contracted  to  be  de-  special  consequences  which  will  happen 
livered,  which  the  seller  knew  were  in-  upon  his  breach  of  contract,  and  so  fix 
tended  to  be  sold  again,  and  he  failed  to  him  with  the  damages  which  he  may  oc- 
deliver  them  ;  there  being  no  market  at  casion  by  persisting  in  breaking  the  con- 
which  the  buyer  could  replace  the  goods,  he  tract  after  such  notice.  Per  Bramwell  B. 
was  held  entitled  to  recover  as  special  dam-  in  Gee  v.  Lancashire  &  Yorkshire  Railway 


o-es  his  loss  of  profits  on  resales  which  he 
was  unable  to  complete.  Borries  v.  Hutch- 
inson, 18  C.  B.  N.  S.  445.  The  plaintiff,  a 
farmer,  contracted  with  the  defendant  for 
the  delivery  of  a  threshing-machine  at  an 
appointed  time,  for  the  purpose  of  thresh- 


Co.  6  H.  &  N.  211,  218;  and  see  Bram- 
ley  V.  Chesterton,  2  C.  B.  N.  S.  592.  Upon 
the  breach  of  contract  for  the  delivery  of 
merchandise,  the  plaintiff  cannot  recover 
damages  for  his  trouble  and  expenses  in 
procuring  the  contract  to  be  made.     Ste- 


ing  his  wheat  out  in  the  field,  of  which  the  vens  v.  Lyford,  7  N.  H.  360.  Mere  spec- 
defendant  had  notice;  in  consequence  of  ulative  injuries  depending  on  contingencies 
delay  in  delivering  the  machine  the  wheat     and  events  wholly  uncertain  in  themselves. 
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per  quod  one  J.  S.,  wlio  had  com 
the   goods  for  him,  sued   the   pi 

and  having  no  intimate  and  immediate 
connection  witli  the  unlawful  act,  or 
breach  of  contract  complained  of,  furnish 
generally  no  legitimate  basis  on  which  to 
calculate  damages.  Bishop  v.  Williamson, 
2  Fairf.  504.  See,  also,  Hayden  v.  Cabot, 
17  Mass.  169  ;  2  Kent,  480;  Griffin  v.  Col- 
ver,  16  N.  Y.  489.  But  in  an  action  for 
the  breach  of  a  special  contract,  the  plain- 
tiff may  recover,  as  part  of  his  damages, 
such  profits  as  would  have  accrued  to  him 
from  the  contract  itself,  if  it  had  been  per- 
formed ;  but  not  those  which  he  would 
have  realized  from  other  contracts  entered 
into  for  the  purpose  of  fulfilling  such  spe- 
cial contract.  Fox  v.  Harding,  7  Cush. 
516.  In  this  case  Mr.  Justice  Bigelow 
said :  "  To  illustrate  this  by  the  case  at 
bar.  The  plaintiffs  had  a  right  to  recover 
such  sum  in  damages,  as  they  would  have 
realized  in  profits,  if  the  contract  had  been 
fully  performed.  To  ascertain  this,  it 
would  be  necessary  to  estimate  the  cost 
and  expense  of  work  and  materials  in  com- 
pleting the  contract  on  their  part,  and  to 
deduct  this  sum  from  the  contract  price. 
The  balance  would  be  profit,  which  would 
have  accrued  to  them  out  of  the  contract 
itself,  if  it  had  been  fulfilled,  and  which 
they  have  a  right  to  recover  in  addition  to 
such  further  sum  as  would  compensate 
them  for  the  labor  and  materials  supplied 
towards  the  completion  of  the  contract. 
But  if  the  plaintiffs  had  offered  to  prove 
in  addition  to  this,  that  in  consequence  of 
the  breach  of  the  contract  by  the  defend- 
ants, they  had  lost  other  contracts  by  which 
they  would  have  realized  large  profits,  and 
which  they  had  entered  into  for  the  pur- 
pose of  fulfilling  their  contract  with  the 
defendants,  the  evidence  would  have  been 
wholly  inadmissible ;  because  such  col- 
lateral undertakings  were  not  necessarily 
connected  with  the  principal  contrnct,  and 
cannot  be  reasonably  supposed  to  have  been 
taken  into  consideration  when  it  was  en- 
tered into.  Such  profits  are  too  uncertain, 
remote,  and  speculative  in  their  nature, 
and  form  no   proper  basis  of   damages." 


missioned  the  plaintiff  to  purchase 
aintiff  for  the   bad  quality  of  the 

See  Masterton  v.  Brooklyn,  7  Hill,  61 ; 
Batchelderu.  Sturgis,  3  Cusli.  205 ;  Bridges 
(J.  Stickney,  38  Maine,  361  ;  Peterson  v. 
Ayre,  13  C.  B.  353  ;  Bramley  u.  Chester- 
ton, 2  C.  B.  (N.  S.)  592;  Griffin  u.  Col- 
ver,  16  N.  Y.  489.  In  GriflHn  v.  Colver, 
16  N.  Y.  489,  it  was  held  that,  upon  the 
breach  of  a  contract  to  deliver  at  a  certain 
day  11  steam-engine,  built  and  purchased 
for  the  purpose  of  driving  a  planing-mill 
and  other  definite  machinery,  the  ordinary 
rent  or  hire  which  could  have  been  ob- 
tained for  the  use  of  tlie  machinery  whose 
operation  was  suspended  for  want  of  the 
steam-engine,  may  be  recovered  as  dam- 
ages. See,  also.  Freeman  v.  Clute,  3  Barb. 
424.  In  Philadelphia  &c.  Railroad  Co.  v. 
Howard,  13  How.  (U.  S.)  307,  344,  Mr. 
Justice  Curtis  said  :  "  It  must  be  admitted 
that  actual  damages  were  all  that  could 
lawfully  be  given  in  an  action  of  covenant, 
even  if  the  company  bad  been  guilty  of 
fraud.  But  it  by  no  means  follows  that 
profits  are  not  to  be  allowed,  understand- 
ing, as  wo  must,  the  terra  profits  in  this 
construction  as  meaning  the  gain  which 
the  plaintiff  would  have  made  if  lie  had 
been  permitted  to  complete  his  contract. 
Actual  damages  clearly  include  the  direct 
and  actual  loss  which  the  plaintiff  sustains 
propter  rem  ipsam  non  habitam.  In  the  case 
of  a  contract  like  this,  that  loss  is,  among 
other  things,  the  difference  between  the 
cost  of  doing  the  work  and  the  price  to  be 
paid  for  it.  This  difference  is  the  induce- 
ment and  real  consideration  which  causes 
the  contractor  to  enter  into  the  contract. 
For  this  he  expends  his  time,  exerts  his 
skill,  uses  his  capital,  and  assumes  the 
risks  that  attend  the  enterprise.  And  to 
deprive  him  of  it,  when  the  other  party 
has  broken  the  contract  and  unlawfully 
put  an  end  to  the  work,  would  be  unjust. 
There  is  no  rule  of  law  that  requires  us  to 
inflict  this  injustice.  Wherever  profits  are 
spoken  of  as  not  a  subject  of  damages,  it 
will  be  found  that  something  contingent 
upon  future  bargains,  or  speculations,  or 
states  of  the  market,  are  referred  to,  and 
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goods,  and  recovered  damages  and  costs  ;  it  was  held,  that  tlie 
measure  of  damages  was,  not  the  mere  difference  in  price  between 
the  two  kinds  of  goods,  but  the  amount  of  the  damages  and  costs 
recovered  in  the  action  against  the  plaintiff,  (j)  So  where  the  ten- 
ant, under  a  lease  vvbich  contains  a  covenant  to  rejiair,  underlets 
the  premises  to  a  person  who  agrees  to  indemnify  him  against 
breaches  of  that  covenant ;  and  the  original  lessor  brings  an  action 
on  the  covenant  against  his  lessee,  and  recovers  ;  it  seems  tliat  tlie 
damages  and  costs  recovered  in  that  action,  and  also  the  costs  of 
defending  it,  may  be  recovered  as  special  damages,  in  an  action 
asainst  the  under-tenant  for  the  breach  of  his  acreement  to  indem- 
nify.  (y)  So,  if  the  defendant  contract  with  A.  to  do  certain  work 
by  a  time  named,  and,  by  reason  of  the  defendant's  breach  of  this 
contract,  A.  is  himself  ])revented  from  fulfilling  a  contract  made  by 
him  with  a  third  party  ;  A.  may  recover  the  loss  of  profit  thereby 
occasioned,  as  damages  in  an  action  against  the  defendant ;  (k') 
even  although  the  contract  between  the  plaintiff  and  the  third  party 
was  void  under  the  statute  of  frauds.  (Z;) 

So,  if  a  man  buy  a  horse  with  a  wairanty,  and,  relying  thereon, 
resell  him  with  a  warranty  ;  and,  being  sued  on  the  warranty  by 
his  vendee,  he  offers  the  defence  to  his  vendor,  who  gives  no  direc- 
tions as  to  the  action  ;  the  first  vendee,  if  he  defend  that  action,  is 
entitled  to  recover  the  costs  thereof  from  his  vendor,  as  part  of  the 
damage  occasioned  by  his  breach  of  warranty  ;  (Z)  unless,  that  is, 

not  the  difference  between  the  agreed  price  covenant  not  to  assign  witliout  license  ; 

of  something  contracted  fur  and  its  ascer-  Williams  v.  Earle,  L.  R.  3  Q.  B.  739. 
tainahle  value,  or  cost.     We  hold  it  to  be         {Jc)  Waters  r.  Towers,  8  Exch.  401. 
a  clear  rule,  that  the   gain  or  profit,   of        [1)  Lewis  ;;.  Peake,  7  Taunt.  153 ;  [Ueg- 

which  the  contractor  was  deprived,  by  the  gio  t:  Braggiotti,  7  Cush.  166;  Armstrong 

refusal  of  the  company  to  allow  him  to  v.  Perry,  5  Wend.  535.     See  Voorhics  i-. 

proceed  with  and  complete  the   work,  was  Earl,  2   Hill,  288.     In  an   action  for  the 

a  proper  subject  of  damages."     See  Grif-  breach  of  a  warranty  that  the  signature  of 

fin  f.  Colver,  16  N.  Y.  4SU.]  an  indorscr  on  a  note,  transferred   to  the 

()')  Mainwaring  u.  Brandon,  8  Taunt,  plaintiff  by  the  defendant,  was  genuine, 
202.  The  court,  however,  compelled  the  tlio  plaintiff  is  entitled  to  recover,  as  part 
plaintiff  to  undertake  that  he  would  assign  of  his  damages,  the  costs  incurred  by  him 
the  goods  to  the  defendant,  or  sell  and  ac-  in  an  unsuccessful  suit  against  the  sup- 
count  with  him  for  the  net  proceeds.  posed  indorser,  if  the  plaintiff  commenced 

{)')  See  Logan  o.  Hall,  4  C.  B.  598;  such  suit  in  good  faith,  not  knowing  that 
Penley  c.  Watts,  7  M.  &  W.  601  ;  Walker  such  signature  was  forged,  and  gave  the 
t).  Hatton,  10  M.  &  W.  249;  Neale  !'.  Wyl-  warrantor  seasonable  notice  of  the  pen- 
lie,  3  B.  &  ( •■  533  ;  and  see  further,  Smith  dency  of  the  suit,  and  requested  liini  to 
u.  Howell,  6  Exch.  730;  20  L.  J.  Exch.  furnish  evidence  of  the  genuineness  of  the 
377.     Damages  in  action,  for  breach   of  signature.     Coolidge  u.  Brigham,  5  Met. 

68.] 
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he  might  have  known,  by  a  reasonable  examuiation  of  the  horse 
before  he  defended  the  action,  tliat  the  animal  was  unsonnd  at  the 
time  he  resold  it.  (m)  [But  he  can  in  no  case  recover  counsel  fees 
paid  for  the  defence  of  the  action.]  (m^) 

So,  in  an  action  for  the  breach  of  a  warranty  of  a  chain  cable, 
it  was  held  that  the  plaintiff  might  recover  the  value  of  the  anchor 
to  which  the  cable  was  attached,  on  proving  that  the  cable  was 
broken,  and  that  the  crew  slipped  it  in  order  to  avoid  danger,  (w) 

But  in  an  action  on  an  undertaking  to  pay  to  the  plaintiff,  or  his 
representatives,  a  sum  of  money  in  the  event  of  death  happening 
to  him  from  railway  accident,  whilst  travelling  by  railway  ;  or  a 
proportionate  part  of  such  sum,  in  the  event  of  his  sustaining  per- 
sonal injury  from  such  accident;  it  was  held,  that  the  true  measure 
of  damages  was  the  personal  injury  resulting  from  the  accident; 
and  not  the  remote  consequences  which  might  follow,  owing  to  the 
business  or  profession  of  the  plaintiff,  (o) 

Where  a  fresli  action  may  be  brought,  and  satisfaction  obtained  for 
any  duty  or  demand,  which  has  ai-isen  under  the  defend-  Future  dam- 
ant's  contract  since  the  commencement  of  the  pending  "S^s. 
suit,  the  plaintiff  is  not  entitled  to  recover  in  that  suit  any  damages 
on  account  of  such  duty  or  demand,  (o^)  But  where  the  cause  of 
action  was  complete  at  the  time  the  pending  suit  was  commenced, 
and  the  plaintiff  could  not  maintain  another  action  for  any  fresh 
damage  which  he  might  sustain  from  the  defendant's  breach  of  con- 
ti'act ;  there  the  jury  not  only  may,  but  ought  to  take  into  their 

(m)  Per  Cui-.  Wrightup  v.  Chamberlain,  timating  the  damages,  in  a  case  where  the 

7  Scott,  508,  602.     See  further,  as  to  the  vendor  knew  it  was  destined  for  that  mar- 

daraages  recoverable  in  an   action  for  the  ket.     But  the  mere  loss  of  profits  seems 

breach  of  a  \\cirianty  of  a  horse,  Clare  v.  not  to  be  allowable  as  part  of  the  damages 

Maynard,  6  A.  &  E.  519  in  such  a  case.     Lattin  ;;.  Davis,   Hill  & 

(m' )  [Reggio  V.  Braggiotti,  7  Cush.  166 ;  Denio  (N.  Y.),  9.] 
Leffingwell  v.  Elliott,  10  Pick.  204.     But        (o)    Theobald   v.   Railway   Passengers' 

bee  Swett  r.  Patrick,  3  Fairf  9;  Barnard  Assurance  Co.  10  Exch.  45,     As   to   the 

V.  Poor,  21  Pick.  378  ;  Lincoln  v.  S.  &  L.  measure   of   damages,   in    an    action   for 

S.  R.  R.  Co.  23  Pick.  425  ;  Good  v.  My-  breach  of  a  covenant  not  to  do  any  act 

lin,  8  Barr,  51;  Day   v.  Woodworth,   13  whereby  a  policy  of  life  insurttnce  might 

How.  (U.  S.)  363.]  be  forfeited,  see  Hawkins  v.   Coulthurst, 

(h)  Borradaile   v.   Brunton,    8   Taunt.  5  B.  &  S.  343. 
535.     [Where  mercnandise  is  sold  with  ii         (o')   [In   an  action   to  recover  damages 

warranty  as  to  quality,  and  the  warranty  for  carrying  on  a  particular  business  in 

fails,  and  the  merchandise  is  totally  lost  violation  of  n   contract  between   the  par- 

in  consequence  of  the  breach  of  warranty,  ties,  no  damages  can    be  assessed  for  any 

the  price  of  transportation   to  the  market  violation  subsequent  ro  the  commencement 

where  it  was  carried,  and  where  the  loss  of  the  action.      Pierce   v.  Woodward,   6 

was  first  discovered,  will  be  added  in  es-  Pick.  206.] 
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consideration,  in  assessing  the  plaintiff's  damages,  any  loss  which 
he  will  probably  sustain  in  futuro,  by  reason  of  the  defendant's 
breach  of  contract,  (p) 

And  where  a  man  buys  with  a  warranty,  and  sells  with  a  similar 
warranty,  and  the  wai'ranty  is  broken  ;  the  first  vendee  may,  in  an 
action  against  his  vendor  for  breach  of  the  warranty,  recover  in 
respect  of  damages  claimed  by  the  second  vendee,  and  which  the 
first  vendee  has  agreed  to  make  sood,  although  no  amount  has  been 
fixed,  nor  any  snm  actually  paid,  (g) 

And  we  have  seen  that,  by  a  late  statute,  interest  may  now  be 
recovered  as  damages,  in   many  cases  in  which  it  was 

Interest.  °  ,  ,   -, 

not  recoverable  at  common  law.  (r) 
[Upon  contracts  for  the  sale  of  goods,  the  breaches  for  which 
^  damages   are   recoverable    may  be,  on  the   part  of  the 

Damages  re-  °    _  ^  '  '  i 

eoverabie  on    buyer,   in   not  paying    the   price,   or  not  accei:)ting  the 

eontractsof  ■^  ,    '         ,  V   J      o  1  '  _  \    ,.  *    . 

sale  of  goods,  and  on  the  part  ot  the  seller,  ni  not  delivering 

^"°  ^'  the  goods  according  to  the  contract. 

In  an  action  for  not  paying  the  price  of  goods  sold,  the  amount 
recoverable  is,  in  general,  the  price  agreed  upon  in  the 

For  not  ,  ■  ,       i  .  . 

paying  the  contract,  together  with  the  amount  of  interest,  if  any 
interest  is  payable.  The  damages  for  the  mere  deten- 
tion of  the  debt  beyond  the  day  of  payment,  are  nominal;  that  is 
to  say,  the  creditor  is  entitled  to  bring  an  action  for  the  detention 
of  the  debt,  but  is  not  entitled  to  recover  more  than  the  amount  of 
the  debt  and  interest,  and  the  costs  of  the  action. 

The  measure  of  damages  is  the  same,  i.  e.  the  contract  price, 
whether  the  action  be  for  goods  sold  and  delivered,  or  for  goods 
bargained  and  sold.  In  neither  of  these  cases  will  the  action  lie 
unless  the  title  to  the  goods  has  vested  in  the  vendee  ;  and  when- 
ever the  title  has  vested  in  the  vendee,  he  is,  of  course,  the  owner 
of  them,  and  the  vendor  is  entitled  to  recover  the  price  agreed  to 
be  paid  for  them,  (r^) 

(/))  See  2  Wms    Sannd.   171   b;  Rich-  and   within  certain   limits,  damages  sus- 

ardson   u.  Mellish,  2  Bing.  229,  240;  and  tained  even  after  the  date  of  the  writ,  up 

see  Hodsoll  v.  Stallebrass,  11  A,  &  E.  301.  to  the  time  of  trial,  were  held  recoverable, 

[As  to  the  measure  of  damages  in  con-  in  Whitney  v.  Sl.ayton,  40  Maine,  224.] 
tracts  for  future  deliveries  in  instalments,  (q)  Kandall  v.  Kaper,  E.,  B.  &  E.  84. 
see  Bcnj.  Sales  (2d  ed.),  737-739  ;  Simp-         (r)  Ante,   960.      [See   Dox   u.  Dey,   3 

son  u.  Crippin,  L.  R.  8  Q.  B.  14  ;  Brown  Wend.  356  ;  9  Wend.  129.] 
V.  Muller,  L.  E.  7  Exch.  319  ;  Roper  v.         (ri)  [Gordon   v.  Norris,  49  N.  H.  376 ; 

Johnson,  L.  E.  8  C.l^.  167.     In  an  action  Thompson  v.   Alger,  12    Met.  428,   443; 

for  breach  of  »■  bond,  binding  the  obligor  Ganson  v.  Madigan,  13  Wis.  67 ;  Sands  v. 

not  to  exercise  a  trade  for  a  limited  time  Taylor,  5  John.  395, 411 ;  Bement  v.  Smith, 
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Where  by  the  terms  of  the  contract  the  goods  are  to  be  paid  for 
by  a  bill  of  exchange,  and  the  bill  is  not  given,  interest  majr  be  re- 
covered upon  the  amount  of  the  bill,  as  if  it  had  been  given,  as 
part  of  the  price  of  the  goods,  (r^) 

If  the  goods  have  been  sold  with  a  warranty,  the  buyer,  on  being 
sued  for  the  price,  may  give  evidence  of  the  breach  of  warranty  in 
reduction  of  damages,  and  the  contract  price  will  be  reduced  by 
the  diminution  in  value,  owing  to  the  defect  warranted  against,  (r^) 
But  the  buyer  cannot,  in  further  reduction  of  the  price,  give  evi- 
dence of  special  damages  caused  by  the  breach  of  warranty,  tiiough 
he  might  be  entitled  to  recover  such  damages  in  an  action  upon  the 
warranty.]  (r*) 

In  an  action  for  not  accepting  goods,  the  measure  of  damages  is 
the  difference  between  the  contract  price  and  the  mar-    Actions  for 
ket  price,  on  the  day  when  the  vendee  ought  to  have   "ngg™o£'' 
accepted  the  goods,  (s)     And  in  an  action  for  not  ac-    ^<=- 
cepting  railway  shares,  the  measure  of  damages  is  the  difference  of 
the  price  of  the  shares  on  the  day  when  they  ought  to  have  been 
accepted,  and  on  the  day  when  they  were  resold  by  the  vendor, 
such  resale  being  within  a  reasonable  time,  (t) 

We  have  already  considered  what  damages  are  recoverable  in 
an  action  for  not  delivering  goods  ;  (i)  or  for  delivering   Actions  for 

"'^  not  delirer- 

goods  inferior  in  quality  to  those  contracted  for.  (u)  ing  goods, 

&c. 

15  Wend.  493-495,  497  ;  Sedgwick  Dam-  (s)  Barrow  v.  Arnaud  (in  Cam.  Scac), 

ages  (5th  ed.),  312-316;  Mayne  Damages  8   Q.  B.  595,610;    Piiillpots  i/.  Evans,  5 

(2d  Eng.  ed.),  116;   Alexander  v.  Gard-  M.  &  W.  475  ;  Leigh  w.Paterson, 8  Taunt. 

ner,   1   Bing.  N.  C.   677;  Hutchinson  v.  540;  [Boorman  i,-.  Nash,  9  B.  &  C.  145  ; 

Reid,  3   Camp.  329 ;  Atkinson   v.  Bell,  8  Gordon  u.  Norris,  49  N.  H.  376  ;  Thomp- 

B.  &  C.  277;  Rohde  v.  Thwaites,  6  B.  &  son  v.  Alger,  12  Met.  428,  443;  Allen  v. 

C.  392;  Messer  f.  Woodman,  22  N.  H.  Jarvis,  20  Conn.  38;  Orr  «.  Bigelow,  14 
172;  Ookington  «.  Richey,  41  N.  H.  279  ;  N.  Y.  556;  Dana  u.  Fiedler,  2  Kernan, 
Bailey  v.  Smith,  43  N.  H.  143  ;  Penniman  41  ;  Ballentine  v.  Robinson,  46  Penn.  St. 
V.  Hartshorn,  13  Mass.  87;  Langfort  v.  177;  Ganson  v.  Madigan,  13  Wis.  37; 
Tiler,!  Salk.  113;  Jones  y.  Marsh,  22  Vt.  Whitmore  v.  Coats,  14  Missou.  9;  Nor- 
144 ;  Gaskell  u.  Morris,  7  Watts  c&  S.  32 ;  thup  w.  Cook,  39  Missou.  208  ;  Haines  v. 
Graham  u.  Jackson,  14  East,  498.]  Tucker,  50  N.  H.  307  ;  Griswold  v.  Sabin, 

(r2)  [Marshall   v.  Poole,  13   East,  98;  51  N.  H.  167.] 

Farr  v.  Ward,  3  M.  &  W.  25 ;    Davis  v.  (t)  Stewart  v.  Canty,  8  M.  &  W.  161  ; 

Smyth,  8  M.  &  W.  399.]  Pott  v.  Flather,  U  Jur.  735 ;  [Boswell  v. 

(rS)  [Street  v.  Blay,  2  B.  &  Aid.  456  ;  Kilborn,  15  Moore  P.  C.  C.  309  ;  Haines 

Allen  V.  Cameron,  1  C.  &  M.  832  ;  Poul-  u.  Tucker,  50  N.  H.  307.] 

ton  V.  Lattimore,  9  B.  &  C.  259,  ante.]  («)  Ante,  621-624;   and  see  Peterson  „. 

(r*)  [Mondel  u.  Steel,  8  M.  &  W.  858;  Ayre,  13   C.  B.  353.     As  to  the  law  of 

Rigge  V.  Burbidge,  15  M.  &  W.  598.]  Scotland  on   this  subject,  see  Dunlop  v. 
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In  an  action  for  not  delivering  shai-es  in  a  projected  railway, 
the  vendee  may  recover  the  difference  between  the  price  agreed 
on,  and  the  market  price  on  the  day  on  which  the  sale  should 
have  been  completed.  But  he  is  not  entitled  to  damages  in 
respect  of  a  further  advance  which  took  place  afterwards,  at  the 
time  of  the  actual  issuing  of  the  scrip,  (cb) 

So  it  would  seem  that,  in  an  action  for  not  completing  and  deliv- 
eriiiij;  a  ship  by  the  time  named  in  the  contract,  the  measure  of 
damages  is,  the  difference  of  the  value  of  the  voyage  at  the  time 
she  ought  to  have  been  delivered,  and  at  the  time  when  she  was 
actually  delivered.  («/) 

So  in  an  action  for  not  loading  a  ship  pursuant  to  charter-party, 
the  measure  of  damages  is,  what  the  ship  would  have  earned  if  the 
charter  had  been  fulfilled,  minus  tlie  expenses  which  would  be  in- 
curred by  the  shipowner  in  earning  it,  and  anything  the  ship  may 
h^ive  earned  during  the  time  over  which  the  charter  extended,  (g) 

So  in  an  action  for  not  replacing  stock  lent  on  a  given  day, 
according  to  agreement,  the  measure  of  damages  is  the  price  or 
value  (Jii  the  day  when  it  ought  to  have  been  replaced,  or  the  price 
on  the  dav  of  the  trial,  or  on  the  previous  day,  at  the  option  of  the 
plaintiff,  (a)  But  it  seems  that  if,  after  the  appointed  time,  and 
while  the  market  was  rising,  the  defendant  offered  to  replace  ;  the 
criterion  of  damages  would  be  the  value  of  the  stock  at  the  time  of 
such  tendei',  not  the  increased  value  at  the  time  of  the  trial.  (J) 
Nor  will  it  be  of  any  avail  to  the  plaintiff  to  state  in  the  declara- 
tion tliat,  by  reason  of  the  non-replacement,  he  was  prevented 
from  completing  an  advantageous  contract  which  he  had  entered 
into,  (c)  And  upon  a  contract  to  replace  stock,  and  pay  dividends 
in  the  mean  time,  although  the  jury  give  damages  for  the  value  of 
the  stock  and  the  amount  of  the  dividends,  yet,  on  afRrniance  of  the 
judgment  in  error,  the  measure  of  increase  is,  not  the  further  divi- 

Hi,:;giin   (in  Dom.   Proc),    12  Jiir.    295,  of  when  she  was  delivered  ;  per  Giffard  V, 

298.     [As  to   the  law  where  the  price  of  C,  £x/)arte  Cambrian  Steam  Packet.Com- 

iroods  has  been  paid  in  advance,  ante,  622,  pany,  L.  E.  6  Eq.  396,  409. 

note  (  /■)  ;  Grout  v.  Gile,  51  N.  Y.  431.]  (z)  Smith  v.  McGuire,  3  H.  &  N.  554. 

(x)  Tempest   v.   Kilner,   3    C.  B.  253;  (a)  See  Owen   c.  Routh,  14  C.  B.  327  ; 

Shaw  V.  Holland,  15  M.  &  W.  136.  Shepherd  v.  Johnson,  2  East,  211  ;  M'Ar- 

((/)  Per  Willcs  J.  Fletcher  v.  Tayleur,  thur  !'.  Lord  Seaforth,  2  Taunt.  257;  Har- 

17  C.  B.  21,  29;  or,  the  net  profit  which  rison  v.  Harrison,  1  C.  &  P.  412. 

the  plaintiff  might  have  obtained  by  char-  (b)  Shepherd  ii.  Johnson,  2  East,  21 1. 

tcring  the  ship,  if  she  had  been  delivered  (c)  Per  Cur.  Parkins  v.  Howard,  K.  B. 

at  the  time  named  in  the  contract,  instead  T.  T.  1817. 
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dends  that  may  have  accrued,  but  interest  upon  the  damages  given 
as  the  value  of  the  capital  stock,  (c?) 

There  are  some  cases,  however,  in  which  the  defendant  may  be 
regarded  in  the  light  of  a  wrong-doer  in  breaking  his   ^/f^^J.^  ^^_ 
contract ;  and  where  this  is  the  case,  a  greater  latitude   fendant  may 

n  J  1        •  •  .11  mi  "^  regarded 

is  allowed  to  the  jury  in  assessing  the  damages.  Thus,  asawrong- 
in  an  action  upon  a  bond  conditioned  for  the  resignation 
of  a  living,  —  which  the  defendant  had  refused  to  give  up  on  re- 
quest, —  the  court  held  that,  he  being  a  wrong-doer,  the  jury  were 
not  bound,  in  assessing  the  damages,  to  confine  themselves  to  the 
diminution  of  the  value  of  the  advowson  to  the  plaintiff,  by  the  de- 
fendant's life  interest ;  nor  in  estimating  the  annual  proceeds,  to 
deduct  the  curate's  stipend,  (e)  And  they  added :  "  Besides,  it 
appeared  at  the  trial,  that  the  defendant  had  it  in  his  power  to  re- 
lieve himself  from^  this  verdict  by  resigning  the  living  ;  and  if  he 
does  not  do  that,  it  is  clear  that  he  considers  the  damages  found  by 
the  jury,  as  less  than  the  value  of  the  living  to  him."  (e-"-) 

We  have  already  referred  to  the  rule,  whereby  the  defendant,  in 
an  action  for  the  breach  of  a  contract,  is  allowed  to  give    _  ., 

°  Evidence  in 

evidence  of  breaches  of  contract  by  the  plaintiff,  in  order   reduction  of 
to  reduce  the  damages.  (/)     But  this  rule  does  not  ad- 
mit of  the  damages  being  reduced,  by  showing  a  breach  of  contract 
on  the  plaintiff's  part,  subsequent  to  the  commencement  of  the  ac- 
tion, (g') 

4.  Statement  of  the  Damages  in  the  Declaration. 
In  order  to  recover  special  damage,  it  is  necessary  that  such  dam- 

(rf)  Dwyer  v.  Gurry,  7  Taunt.  14.  Bailey  v.  Sliaw,  24  N.  H.  297  ;  Armory  v. 

(c)  Lord  Sondes  I).  Fletcher,  5  B.  &  Aid.  Delamlrie,  1   Strange,  504  ;  Clark  i/.  Mil- 

835.  ler,  4  Wend.  628.] 

(e')  [On  the  other  hand,  if  a  contract  (/)  Ante,  825  et  seq.,  and  note,  1093, 
be  broken,  and  the  jiarty  entitled  to  the  1094.  [In  an  action  upon  a  contract  for 
benefit  of  it  can  protect  himself  from  the  the  price  of  articles  which  have  been  man- 
loss  consequent  on  its  breach,  at  a  trifling  ufactured  and  delivered  to  the  defendant 
expense,  or  with  reasonable  exertions,  it  according  to  the  contract,  the  damages  will 
is  his  duty  to  do  it.  And  he  can  charge  not  be  reduced  by  evidence  that  the  arti. 
the  delinquent  party  with  such  damages  cles,  after  the  delivery,  were  taken  and  sold 
only  as  with  reasonable  endeavors  and  ex-  on  execution  as  the  property  of  the  plain- 
pense  he  could  not  prevent.  Miller  y.  Mar.  tiff;  because  the  defendant  may  have  his 
Church,  7  Greenl.  57.  Where  a  party  in  remedy  by  an  action  of  trespass  against 
possession  of  property  prevenis  the  owner  the  officer.  Flagg  w.  Dryden,  7  Pick.  52.] 
from  showing  its  quality,  he  may,  upon  {</)  Per  Jervis  C.  J.  Bartlett  v.  Holmes, 
being  shown  liable  for  its  value,  be  charged  13  C.  B.  630,  638. 
for  the  best  quality  of  such  an  article. 
VOL.  II.                       35 
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age  should  be  expressly  stated  in  the  declaration,  so  that  the  de- 
fendant may  be  prepared  to  dispute  the  facts.  (^^)  But  damages 
which  necessarily^  and  by  implication  of  law,  ensue  from  the  non- 
performance of  the  contract,  need  not  be  expressly  stated,  they 
being  recoverable  under  the  common  conclusion  of  the  declara- 
tion.  (A) 

And  the  court  will  not  arrest  the  judgment,  because  the  damages 
were  stated  too  generally  in  the  declaration,  (i) 

5.  Damages,  how  assessed. 

Where  the  parties  have  not  furnished  the  criterion  of  damages, 

by  stipulating  for  the   ])ayment  of  a  liquidated  sum  as 

such,  it  is,  in  general,  entirely  the  province  of  the  jury 

to  assess  the  amount,  with  reference   to   the   circumstances  of  the 

particular  case.  (Ji) 

When,  therefore,  a  cause  goes  to  trial  upon  issue  joined,  the  sud; 
to  be  recovered  is  alwaj^s  ascertained  by  the  jury.  (V) 

So,  before  the  passing  of  the  15  &  16  Vict.  c.  76,  s.  'J-l,  a  writ 
By  officer  of  o^'  inquiry  was,  in  general,  awarded  upon  a  judgment 
the  court.  j^y  default,  or  on  demurrer.  But  it  was  held  that  this 
was  a  mere  inquest  of  office,  to  inform  the  conscience  of  the  court ; 
and  that  they  themselves  might,  if  they  pleased,  assess  the  dam- 
ages, or  direct  them  to  be  assessed  by  the  proper  officer,  (wi) 

Accordingly  it  was  long  the  practice  for  the  plaintiff — on  ob- 
taining judgment  by  default,  or  on  demurrer,  in  actions  on  bills  of 
exchange  and  promissory  notes  ;  and  also  in  actions  on  deeds,  or 
other  instruments  under  seal,  for  the  payment  of  a  specific  sum  — 

(r/)   [M'Daniel    v.   Fcn-ell,    1    Nott   &  508.]   When  the  omission  of  the  jury,  upon 

M'C.  .'i43  ;  Brown  u.  Gibson,   1   Nott   &  the  trial  of  an  issue,  to  assess  the  damages, 

M'C.  326;    Stevens  v.  Lyford,    7   N.   H.  may   be   supplied   by  a  writ  of  inquiry: 

360.]  Pilford's    case,    10    Co.    118;    Herbert   c. 

(A)  See  1  Chit,  on  PI.  6th  cd.  338;  and  Waters,  Carth.  362;  Kyuaston  c.  Mayor 

per   Lord  Tenterden    C.  J.   Boorman    v.  of  Shrewsbury,    Str.    1052;    Clement   v. 

Nash,  9  B.  &  C.  152;    [Stevens  i;.  Lyford,  Lewis,  3  B.   &  B.   297;     Tidd,    9ih    ed. 

7  N.  IL  360  ;   Williamson   v.  Dillon,  1  H.  574,  896. 

&  Gill,  444.]  (m)  Tidd,   9th  ed.   573,  citing  2  Wms. 

(i)  See  Eodgers  v.  Nowill,  5  C.  B.  109.  Saund.  107,  note  (2) ;  Hewitt  v.  ftlantell,  2 

[k)  As  to  paying  money  into  court,  see  Wils.  372,  374;  Bruce  v.  Eiiwlings,  3  lb. 
15  &  16  Vict.  c.  76,  s.  70.  See,  as  to  pfeai-  61,  62;  Thelhibou  v.  Fletcher,  1  Dougl. 
ing  payment  into  court  in  ordinary  cases,  316  ;  Rashloigh  u.  Salmon,  1  H.  Bl.  252  ; 
lb.  s.  71.  [On  bonds  of  indemnity,  dam-  Shepherd  v.  Charter,  4  T.  K.  275  ;  Black- 
ages  are  always  assessed  up  to  the  time  of  more  u.  Flemyng,  7  lb.  446  ;  Gould  r. 
trial.     Spear  v.  Tracy,  26  Vt.  61.]  Hammersley,  4  Taunt.  148 ;  Brill  v.  Neele, 

[l)  [See  Baker  v.   Wheeler,   8  Wend.  1  Chit.  621,  note. 
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to  apply  to  tlie  court  in  term  time,  or  to  a  judge  in  vacation,  for 
a  rule  or  summons,  to  show  cause  why  it  should  not  be  referred 
to  the  master  to  compute  what  was  due  for  principal  and  interest, 
and  to  tax  the  plaintiff  his  costs ;  and  why  final  judgment  should 
not  be  signed  thereon,  without  executing  a  writ  of  inquiry.  And 
the  usual  course  was,  for  the  court  or  a  judge  to  grant  a  rule  ab- 
solute, or  an  order  for  that  purpose,  on  an  affidavit  of  service 
of  such  summons  or  rule,  unless  cause  were  shown  to  the  con- 
trary, (w) 

But  the  courts  confined  this  practice  to  cases  in  which  their  offi- 
cers, by  calculating  the  amount  due  from  the  instrument  itself, 
could  evidently  do  as  complete  justice  between  the  parties  as  could 
be  effected  by  a  jury.  And,  accordingly,  they  held  that  where  the 
qiiantum  of  damages  was  not  a  mere  matter  of  calculation,  —  e.  g. 
in  assumpsit  on  an  agreement,  although  the  action  was  brought 
for  the  recovery  of  a  sum  certain  claimed  to  be  due  thereon  ;  (o) 
or  in  assumpsit  on  a  foreign  judgment ;  (^)  or  on  a  bill  of  ex- 
change for  foreign  money,  (q)  —  a  writ  of  inquiry  was  necessary. 

By  the  15  &  16  Vict.  c.  76,  s.  94,  however,  the  power  of  dis- 
pensing with  a  writ  of  inquiry  has  been  extended,  to  is&ievict. 
"  all  actions  in  which  it  shall  appear  to  the  court  or  a  '''  ''®'  *'  "*' 
judge,  that  the  amount  of  damages  sought  to  be  recovered  by  the 
plaintiff,  is  substantially  a  matter  of  calculation."  And  hence  it 
would  seem,  that  the  exceptions  which,  as  above  stated,  foi-merly 
prevailed  in  practice  on  this  subject,  will  no  longer  apply. 

Where   the  declaration  contains  several  counts,  the  safer  course 
is,  for  the  jury  to  assess  the  damages  separately  on  each  ;    Uuie  as  to 
for  where  the   damages   are  so  assessed,  and  one  count   ^a^^agef 
is  bad,  the  iudement  can  be  arrested,  if  at  all,  on  that   where  there 

'  ■'       °  .  .  are  several 

count  only,  (r)     But  the   rule  on  this  subject  at  the   counts 
present  day  seems  to  be,  that  where  general  damages  are  given 
on  a  declaration  which  contains  one  bad  count,  or  in  which  several 
lireaches   are   assigned,  one   of  which   is   bad,  the  court   will  not 
arrest  the  judgment,  but  will  award  a  venire  de  novo,  (s) 

(n)  Tidd,  9th  ed.  571,572,870;    Shep-  493;  Hunter  v.  Bowes,  cited  1   M.  &   S. 

herd  u.  Charter,  4  T.  R.  275;  Eashleigh  173. 

V.  Salmon,  1   H.  Bl.  252;    Goldsmid   i^.  {q)  Maunsell  t.  Lord  Massareene,  5  T. 

Tate,  2  B.  &   P.  55.     Eules  to  compute  E.  87. 

were  abolished  by  the  15  &  16  Vict.  u.  76,  (r)  Hiiyter   i/.  Moat,  2   M.   &  W.  56  ; 

s.  92.  Grant  u.  Astle,  2  Dougl.   730;   2  Wms. 

(o)  Tidd,  9th  ed.  .'571,  572,  870.  Sannd.  171  a. 

(p)  Mcssin  t).  Lord  Massareene,  4  T.  E.  (s)   Corner   v.   Shew,  4  M.   &W.  163; 
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On  the  other  hand,  where  the  declaration  contains  two  or  more 
counts  which  are  good,  but  which  cannot  be  joined,  (i)  and  the 
jury  find  general  damages,  the  judgment  must  be  arrested,  and 
the  court  cannot  award  a  venire  de  novo,  (u) 

But  where  the  same  count  contains  two  demands,  for  one  of 
Several  which  the  action  lies  and  not  for  the  other,  all  the  dam- 

causes  of  gg  shall  be  referred  to  the  good  cause  of  action  :  and 

action  in  one       &  &  ^ 

count.  the  court  will  neither  arrest  the  judgment,  nor  award  a 

venire  de  novo,  (v) 

6.   Excessive,  or  too  small  Damages. 
If  the  jury  give   excessive  damages,  the  court  will  grant  a  neiv 


trial.     But  there  is  always  a  disinclination  in  the  courts 
to  listen  to  applications   of  this  nature  ;  nor  will  they. 


When  the 
court  will 
grant  new         .  i      t  i  t  i  •  i  i  i 

trial  in  case     in  general,  disturb  a  verdict  on  this  ground,  unless  the 
damages   be   such   as   to  satisfy  them  that  the  jury,  in 
giving  them,   either  were   actuated  by,  or  proceeded  upon   some 
wrong  principle,  (a;) 


167  ;  Leach  ^.  Thomas,  2  M.  &  W.  427, 
overruling,  as  to  this  point,  Holt  v.  Schole- 
field,  6  T.  R.  691. 

(0  By  the  15  &  16  Vict.  c.  7.3,  s.  41, 
causes  of  action  of  whatever  kind,  pro- 
vided they  be  by  and    against  the  same 


sum  than  any  of  the  witnesses,  is  not  a 
ground  for  a  new  trial.  Hopkins  v.  Myers, 
1  Harper,  56 ;  Brewer  u.  Tyringham,  12 
Pick.  547.  See  Harvey  u,  Huggins,  2 
Bailey,  252  ;  Park  o.  Hopkins,  2  Bailey. 
408;  Boydu.  Brown,  17  Pick.  461.     But 


parties,   and  in  the  same  rights,  maybe  where  the  verdict  giving  excessive  damages 

joined  in  the  same  suit,  except  in  replevin  is  founded  on  a  mistake  of  law,  it  may 

or  ejectment.  furnish  ground  for  a  new  trial.    See  Green 

(«)   Corner  v.   Shew,   4   M.  &  W.  163,  u.  Speakraan,  8  J.  B.  Moore,  339.    Ifitnp- 

167;  Kitchenman  v.  Skcel,  3  Exch.  49.  pear  that  a.  jury  has  proceeded  upon  an 

(;;)  M'Gregor  u.   Graves,  3  Exch.  34  ;  incorrect  principle   in  assessing  damages 

Doe  d.  Lawrie  u.  Dyeball,  8  B.  &  C.  70,  (and  the  fact  may  be  ascertained  by  in- 

71.  quiring  of  the  jury  when  they  return  their 

(x)  Per   Cur.  Creed  u.  Fi.^hcr,  9  Exch.  verdict),   a    new   trial   will    be    granted. 

472,  474.     Were  misled  by   prejudice,  or  Pierce  v.  Woodward,   6   Pick.  206.     Sec 

gross  mistake ;  per  Willes  J.  Berry  c  Da  Deems  u.  Quassier,  3  Rand.  475  ;  BodwcU 

Costa,  L.  R,  1    C.   P.  331,  334  ;    and  see  v.  Osgood,  3  Pick.  379;  Shute  v.  Bassett, 

Williams  v.  Reeves,  1  Chit.  729  a;  Tripp  7  Pick.  82  ;  Douglass  v.  Toucey,  2  Wend. 

V.  Thomas,  3  B.  &  C.  427.     In  an  action  352  ;  Reed  o.  Davis,  4  Pick.  216  ;  Moody 

for  breach  of  promise  of  marriage,  a  new  v.  Baker,  5  Cowen,  351  ;  Neal  v.  Lewis,  2 

trial  on  the  ground  of  excessive  damages  Bay,    204 ;    Davis    v.    Davis,    2    Nott   & 

will  be   refused,  unless  in  a  very  strong  McCord,  81  ;  Riley  v.  Nngcnt,  1   Marsh. 

Woodfine,  1  C.  B.  N.  S.  431 ;    Sheppard   v.  Lark,  2  Bailey,  576  : 


case.      Smith 

660;     Cough    v.   Parr,    1    Y.    &   J.    477. 

[Where  the  amount  of  damages  is  matter 


Worster  u.  Proprietors  of  Canal  Biiduc, 
16  Pick.  547,  5;S;  Boies   u.  M'Allister,  3 


of  opinion   merely,  the  fact  that  the  jury    Fairf.  308  ;  Thurston  v.  Martin,  5  Mason 
have  fixed  the  amount  at  a  greater  or  less    479.     If  a  verdict  be  for  too  large  a  sum, 
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And  the  courts,  in  the  exercise  of  their  discretion  upon  this  sub- 
ject, will  refuse  a  new  trial  to  reduce  the  damages,  although  the 
jury  have  given  damages  which  the  plaintiff's  declaration  did  not 
strictly  enable  him  to  give  in  evidence  ;  Tjnt  which  he  might  have 
recovered  upon  a  declaration  diflFerently  framed.  Because,  to  allow 
a  new  trial  on  that  ground  would  only  have  the  effect  of  putting 
both  parties  to  further  expense,  with  every  probability  of  the  result 
being  the  same,  (j/)  Thus  where  the  defendant,  who  had  con- 
tracted for  jewellery,  was  to  return  it  in  a  twelvemonth  ;  and,  if  he 
omitted  to  do  so,  was  to  pay  for  it  a  certain  sum  with  interest; 
and  the  plaintiff  sued  for  the  amount,  the  goods  having  been  re- 
tained ;  but  the  only  counts  in  the  declaration  applicable  to  the 
case  were  a  count  for  goods  sold,  and  a  count  for  interest  on  money 
due  and  forborne  ;  notwithstanding  which  the  jury  found  a  verdict 
for  the  sum  demanded,  with  interest;  the  court  refused  to  interfere, 
or  to  set  aside  the  verdict,  (s) 

And  it  seems  to  be  unusual  to  grant  a  new  trial  on  account  of 
the  smallness  of  the  damages,  (eP)  especially  where  the  amount  is 
uncertain  ;  although  it  would  probably  be  granted  in  an  action  for 
a  demand  which  is  obviously  certain,  as  upon  a  promissory  note,  if 
there  were  no  pretence  for  giving  the  plaintiff  less  than  the  full 
amount,  (a) 

And  the  courts  have  sometimes  set  aside  inquisitions,  on  account 
of  the  smallness  of  the  damages.  (J) 

But  where  the  damages  found  by  the  jury,  have  been  calculated 
upon  terms  assented  to  by  the  counsel  on  both  sides,  the  court  will 
not  interfere,  on  affidavits  stating  that  counsel  were  mistaken  in 
that  which  they  assumed  as  the  basis  of  their  calculations,  (c) 

and  the  excess  be  ascertainable  by  mere  the   damages    are   too   small.      Bixey   v. 

arithmetical   computation,  it  may  be  re-  Ward,  3  Rand.  52  ;   M'Kane  v.  Bonner, 

mitted,  and  after  its  remission  the  verdict  1    Bailey,    113;    Paytavin    v.  Winter,   4 

will  not  be   set  aside  on  account  of  the  Miller  (Louis.),  46;  Taunton  Manuf.  Co. 

excess.    Woods  J.  in  Sanborn  w.  Emerson,  v.   Smith,   9   Pick.   11.     See  Howard  v. 

12N.H.58.     In  Blunt  w.  Little,  3  Mason,  Barnard,  11  C.  B.  653.] 

102,  107,  Story  J.  ordered  a   new  trial,         (a)  Tidd,  9th  ed.  909  ;   and  see  Niohol 

unless  the  plaintiff  would  remit  a  certain  v.  Bestwick,  28  L.  J.  Exch.  4 ;  Wilson  v. 

sum  from  the  amount  of  the  verdict.     See  Hicks,  26  lb.  242. 

Hodges  V.  Hodges,  5  Met.  205.]  (6)  Tidd,  9th  ed,  909  ;  Neale  v.  Wyllie, 

(y)  Mayfield  v.  Wadsley,  3  B.  &  C.  357.  3  B.  &  C.  533. 

(z)  Harrison  u.  Allen,  2  Bing.  4.  (c)  Hilton  u.  Fowler,  5  Dowl.  312. 

(zi)  [A  new  trial  will  be  granted  where 
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The  jury  cannot  give  larger  damages  than  are  laid  in  the  decla- 
ration :  and  if  judsment  be  entered  for  the  excess,  it  is 

Error  for  ex-  ,  ,    .      .  ™ 

cessive  dam-  error,  (c^)  But  the  plaintiff  may  cure  a  finding  for  the 
excess,  by  entering  a  remittitur  of  the  surplus  before 
judgment ;  (e)  or  he  may  amend  his  declaration,  and  have  a  new 
trial.  (/)  And  a  mere  miscalculation  on  the  face  of  the  record, 
of  the  total  or  aggregate  of  the  damages  or  costs  recovered,  will 
not  avoid  the  judgment.  (^) 


[d]  Cheveley  v.  Morris,  2  Bl.  1300. 

(e)  Percival  v.  Spencer,  YelT.  45  ;  Wray 
V.  Lister,  2  Str.  1110;  [Lewis  v.  Cooke,  1 
Harr.  &  M'Hen.  159;  Lambert  v.  Black- 
man,  1  Blackf.  59  ;  Harris  v.  Jaffrey,  3 
Harr.  &  J.  543  ;  Allen  u.  Smith,  7  Halst. 
159.] 

(/)  Tidd,  9tli  ed.  896,  and  note  (k). 
{g)  Dunn  V.   Crump,  3   B.  &  B.    300, 
307.     [As  to   the  extent  of  the  inquiry. 


which  may  he  made  by  the  court  of  the 
jury  to  ascertain  the  ground  and  principle 
of  their  verdict,  see  Pierce  v.  Woodward, 
6  Pick.  208 ;  Dorr  v.  Fenno,  12  Pick.  526  ; 
Parrott  c.  Thatcher,  9  Pick.  426  ;  Hix  v. 
Drury,  5  Pick.  29G  ;  State  v.  Haskell,  6 
N.  H.  361 ;  Taylor  u.  Greely,  3  Grecnl. 
204 ;  Spoor  v  Spooner,  12  Met.  281 ;  State 
V.  Spencer,  1  Zabr.  196.] 


CHAPTER  Vir. 

PARTIES   TO    CONTRACTS. 

SECTION  I. 

Of  Parties  in  General. 

[Every  contract  necessarily  involves  two  parties  :  one  bound  to 
perform  the  contract,  and  the  other  entitled  to  have  it   Number  of 
performed.  parties. 

By  way  of  example  ;  in  order  to  constitute  a  promissory  note 
there  must  be  both  a  promisor  and  a  promisee.  A  note  in  which 
the  maker  promises  to  pay  to  himself,  or  to  his  own  order,  is  not 
a  promissory  note,  and  contains  no  binding  engagement.  An  in- 
strument so  drawn  is  incomplete,  being  in  the  nature  of  a  con- 
ditional engagement,  in  case  the  maker  should  afterwards  indorse 
the  note,  to  pay  it  to  the  person  to  whom  by  such  indorsement  he 
should  direct  it  to  be  paid ;  if  indorsed  specially,  it  imports  a  prom- 
ise to  pay  to  the  person  to  whom  it  is  indorsed  or  his  order  ;  if 
the  maker  indorses  it  in  blank  and  circulates  it,  it  becomes  in 
effect  payable  to  bearer,  (a) 

So  a  promissory  note  made  payable  nine  months  after  date,  "  to 
the  secretary  for  the  time  being  "  of  a  society,  was  held  invalid, 
because  it  did  not  show  a  certain  payee  ;  (6)  and  for  the  same 
reason  a  bill  of  exchange  drawn  payable  six  months  after  date,  to 
the  order  of  "  the  treasurer  for  the  time  being  "  of  an  institution, 
was  held  invalid  ;  (c)  but  a  promissory  note  payable  "  to  the  trus- 
tees of  the  N.  chapel  or  their  treasurer  for  the  time  being,"  was  held 
valid ;  the  trustees  being  taken  to  be  the  payees,  and  the  treasurer 
only  their  agent  to  receive  payment,  (c^)  An  instrument  in  the 
form  of  a  bill  of  exchange  and  accepted,  but  without  the  name 
of  either  drawer  or  payee,  does  not  constitute  a  binding  contract, 
though  capable  of  being  completed  by  adding  the  names  of  such 
parties,  (e) 

(a)  Brown  v.  De  Winton,  6  C.  B.  336.  (d)  Holmes  v.  Jaques,  L.  E.  1   Q.  B. 

(6)  Cowie  V.  Stirling,  6  £1.  &  Bl.  333  ;  376. 

25  L.  J.  Q.  B.  335.  (c)  M'Call  v.   Taylor,   19   C.  B.  N.  S. 
(c)  Yates  v.  Nash,  8  C.  B.  N.  S.  581. 
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[An  insurance  office  Iiaving  two  departments,  one  for  insurance 
and  the  other  for  annuities,  the  latter  department  effected  a  poHcy 
of  insurance  with  the  forniei-,  upon  the  life  of  a  person  to  whom  a 
loan  had  been  made,  and  who  had  covenanted  to  pay  the  premiums 
for  insurincp  ]iis  life  ;  it  was  held  that  the  policy  so  made  was  a 
nullity,  because  made  by  the  company  with  themselves,  and  that 
the  debtor  could  not  be  charged  with  the  premiums.  (/)  So,  a 
covenant  made  by  a  person  with  himself  and  others  jointly,  to  pay 
money  on  their  joint  account,  was  held  void,  (g) 

Where  a  ship-owner  carries  his  own  goods  in  his  own  ship,  there 
is  no  "freight,"  properly  so  called,  because  there  can  be  no  contract 
made  by  tlie  ship-owner  with  himself  in  respect  of  the  carriage. 
Hence,  in  such  a  case,  the  underwriters  on  a  ship,  upon  abandon- 
ment of  the  ship  as  lost,  having  brought  the  goods  to  their  destina- 
tion, it  was  held  that  they  had  no  claim  upon  tlie  owner  for  freight 
in  respect  of  the  carriage  of  the  goods  to  the  place  where  the  ship 
was  lost,  notwithstanding  the  rule  that  the  abandonees  of  a  ship 
are  entitled  to  all  the  freight  earned  by  it  at  the  time  of  abandon- 
ment. (A)  So,  the  mortgagee  of  a  ship  with  the  freight,  on  taking 
possession  of  the  ship,  cannot  claim  freight  in  respect  of  a  cargo 
shipped  by  the  owner,  because  the  owner  cannot  contract  with 
himself,  (i) 

Several  persons  may  join  in  a  contract  on  the  one  part  or  on  the 
Joint  con-  Other;  that  is  to  say,  in  respect  of  the  same  debt  or  lia- 
tracts.  bility  more  persons  than  one  may  be  joined  in  the  char- 

acter of  creditor  or  promisee,  or  more  persons  than  one  in  the 
character  of  debtor  or  promisor,  or  more  persons  than  one  in  both 
characters.  In  such  cases  the  persons  jointly  becoming  party  to  the 
contract,  though  they  may  have  several  interests  relatively  to  one 
another,  are  considered  as  united  in  interest  relatively  to  the  other 
party  to  the  contract.  Contracts  of  this  kind  are  culled  joint  con- 
tracts or  joint  debts  ;  and  the  person  composing  the  respective  parties 
thereto  are  called  joijit  creditors  or  joint  promisees,  and  joint  debtors 
or  joint  promisors. 

If  an  obligation  confer  a  joint  right  upon  several  covenantees, 
Of  joint  they  must  all  join  in  an  action  founded  upon  it  ;  (i^')  if  it 

and  sepa-  •'  i      •    i  .  . 

rate  rights       confer  Several  rights,  each  must  bring  a  separate  action 

301  ;  and  see  Stoessiger  n.  South  Eastern         (A)  Milleri'.  "Woodfall,  8  El.  &B1. 493. 
Railway  Co.  2  El.  &  Bl.  549.  {i)  See  Gumm  v.  Tyrie,  4  B.  &  S.  68. 

if)  Grey  f.  Ellison,  25  L.  J.  Ch.  666.  (/')  Eccleston    v.    Clipsham,    1    Wms. 

(y)  Faulkner  w.  Lowe,  2  Exch.  595.  Saund.  153;  Hatsall  v.  Griffith,  2   Cr.  & 
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[in  reference  to  his  own  separate  interest.    But  one  and    "poncov- 

1  1       1       1     .    .  1  1  enants  in 

the  same  covenant  cannot  be  both  joint  and  several  with    deeds,  (k) 
the  covenantees.  (/)    If,  however,  there  be  two  different  covenants 
in  the  same  contract,  one  of  them  may  be  joint  and  tlie  other  sev- 
eral, (m) 

In  determining  whether  the  right  under  a  contract  is  joint  or 
separate,  attention  must  be  paid  to  the  nature  of  the  in-   Mode  of 
terest  of  the  covenantees  in  the  contract,  as  well  as  to   the™er°'°^ 
the  language  of  the  covenant ;  (n)  for  it  is  a  settled  rule    ?o.n'™ctis 

^      ^_  .  .  joint  or 

of  construction,  that  when  the  legal  interest  in  a  cove-  separate. 
nant  and  in  the  cause  of  action  thereon  is  joint,  the  co^'enant  is 
joint,  although  it  may  in  its  terms  be  several,  or  joint  and  several, 
and  although  one  only  of  the  covenantees  may  have  a  beneficial 
interest  in  the  covenant,  or  the  covenantees  are  interested  in  the 
covenant  in  unequal  proportions.  The  words  of  sever- 
alty in  such  a  case  shall  not  prevail,  (o)    The  reason  as- 


Eeason. 


M.  679  ;  Pugh  v.  Stringfield,  3  C.  B.  N. 
S.  2  ;  4  lb.  364  ;  Wetherell  v.  Langston, 
1  Exch.  634.  As  to  the  mode  of  taking 
advantage  of  a  non-joinder,  see  Petrie  u. 
Bury,  3  B.  &  C.  353  ;  Pngh  v.  Stringfield, 
supra ;  Chanter  v.  Lcese,  4  M.  &  W.  295.] 
{k)  In  several  recent  cases  in  England 
the  rules  of  construction  applicable  to  cov- 
enants, as  affecting  the  joinder  or  non- 
joinder of  covenantees,  have  been  much 
considered,  and  some  expressions,  at  vari- 
ance with  each  other,  have  been  made  by 
the  courts  of  queen's  bench  and  exchequer, 
in  delivering  their  opinions  with  reference 
to  this  subject.  The  difference  seems  to 
have  originated  in  a  doubt  suggested  by 
Mr.  Preston,  in  his  edition  of  the  Touch- 
stone, with  reference  to  the  language  of 
Gibbs  C.  J.  in  James  u.  Emery,  5  Price, 
529  ;  S.  C.  8  Taunt.  245.  It  would  be  of 
very  little  avail  to  quote  the  language  of 
the  different  courts  which  have  entered 
into  this  apparent  conflict  of  opinion.  It 
is  very  doubtful  whether  it  will  lead  to  any 
practical  difference  in  the  determination 
of  any  case  that  may  arise.  The  reader 
may  consult  these  cases  in  the  reports. 
Sorsbie  v.  Park,  12  M.  &  W.  146  ;  Foley 
u.  Addenbrooke,  4  Q.  B.  197;  Mills  v. 
Ladbroke,   7   M.  &  Gr.   218;   Bradburne 


a.  Botfield,  14  M.  &  W.  559,  564,  572; 
Hopkinson  .,.  Lee,  6  Ad.  &  El.  (N.  S.) 
984 ;  per  Parke  B.  in  Wootton  v.  Steffenoni, 
12  M.  &  W.  134  ;  Harrold  </.  Whitaker, 
11  Ad.  &  Eh  (N.  S.)  147,  161  ;  Keightly 
V.  Watson,  3  Exch.  716. 

(l)  Parke  B.  in  Bradburne  v.  Botfield, 
14  M.  &  W.  559,  572  ;  RolfeB.  in  Keightly 
u.  Watson,  3  Exch.  716. 

(m)  Gibbs  C.  J.  in  James  u.  Emery,  8 
Taunt.  245  ;  S.  C.  5  Price,  529;  Sharp  v. 
Conklin,  16  Vt.  354;  Duval  v.  Craig,  2 
Wheat.  45.  See  Wall  v.  Hinds,  4  Gray, 
269,  per  BigelowJ. ;  Calvert  v.  Bradley, 
18  How.  (U.  S.)  580. 

(n)  Harrold  u.  Whitaker,  11  Ad.  &  El. 
(N.  S.)  161,  per  Lord  Denman  C.  J. 
"The  court  must  construe  the  covenant 
according  to  the  interest,  and  according  to 
the  apparent  meaning  of  the  covenant  it- 
self ;  and  this  is  in  accordance  with  all  the 
cases  which  will  be  found  collected  in  the 
note  to  Eccleston  v.  Clipsham,  1  Wras. 
Saund.  155  a,  note,  adding  to  them  Brad- 
burne V.  Botfield,  14  M.  &  W.  559." 

(o)  Capen  v.  Barrows,  1  Gray,  376,  379, 
per  Metcalf  J. ;  Bradburne  u.  Botfield,  14 
M.  &  W.  559  ;  Servante  v.  James,  10  B. 
&  C.  413 ;  Eccleston  «.  Clipsham,  1  Wms. 
Saand.  154,  note  (1 ) ;  Petrie  v.  Bury,  3  B. 
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[signed  why  all  should  join  is,  that  where  the  interest  is  joint,  if 


&  C.  353  ;  Scott  V.  Godwin,  1  B.  &P.  67  ; 
James  c.  Emery,  8  Taunt.  245;  S.  C.  5 
Price,  529 ;  Waliefleld  «.  Brown,  9  Ad.  & 
El.  (N.  S.)  209;  JMagnay  D.  Edwards,  13 
C.  B.  479 ;  Pugli  v.  Stringiield,  3  C.  B. 
N.  S.  2 ;  Bartlett  v.  Holbrook,  1  Gray, 
114.  If  covenantees  may  all  join  in  a 
suit,  they  must  join.  They  cannot  choose 
for  themselves  whether  they  will  sue  jointly 
or  severally.  The  question,  who  shall  be 
plaintiffs  ■?  the  law  settles  for  them  on  the 
construction  of  their  contract.  See  Petrie 
V.  Bury,  3  B.  &  C.  353 ;  Lord  Donman  C. 
J.  in  Foley  v.  Addenbrooke,  4  Ad.  &  EI. 
(N.  S.)  208  ;  Slingsby's  case,  5  Co.  19  a; 
James  u.  Emery,  5  Price,  529;  S.  C.  8 
Taunt.  245;  Spencer's  case,  5  Co.  16; 
SpencerK.  Durant,  Comb.  115  ;  Keightly  v. 
"VVatson,  3  Exch.  721,  723.  If  the  interest 
be  joint,  a  joint  action  must  be  brought. 
Bradburnc  u.  Botfield,  14  M.  &  W.  559  ; 
Hopkinson  v.  Lee,  6  Ad.  &  El.  (N.  S.) 
971;  Southcote  v.  Hoare,  3  Taunt.  87; 
Sweighart  v.  Berks,  8  Serg.  &  R.  308  ; 
Dob  V.  Halscy,  16  John.  34;  Tapscott  v. 
"Williams,  10  Ohio,  442  ;  Sims  v.  Harris,  8 
B.  Mon.  55  ;  Hatsall  v.  Griffith,  4  Tyrwh. 
487.  If  an  estate  be  granted  to  three  per- 
sons jointly,  and  covenants  for  title  are  en- 
tered into  with  them,  and  "  each  of  them," 
the  covenants  are  joint,  because  they  have 
a  joint  estate,  and  the  words,  with  "  each 
of  them,"  are  mere  words  of  amplification. 
If,  on  the  other  hand,  they  take  separate 
and  distinct  estates,  and  the  covenant  be 
in  terms  joint,  they  shall  have  separate 
actions,  by  reason  of  their  separate  inter- 
ests. Slingsby's  case,  5  Co.  18  b  ;  Wind- 
ham's case,  5  Co.  7  b  ;  James  v.  Emery, 
8  Taunt.  245;  FoI»y  v.  Addenbrooke,  4 
Ad.  &E1.  (N.  S.)  207,  208;  Hopkinson  w. 
Lee,  6  Ad.  &  El.  (N.  S.)  964;  Mills  v. 
Ladbroke,  7  M.  &  Gr.  218  ;  Southcote  v. 
Hoare,  3  Taunt.  87.  In  like  manner, 
where  a  covenant  was  made  to  and  with 
A.,  his  executors,  administrators,  and  as- 
signs, and  to  and  with  B.  and  her  assigns, 
to  pay  an  annuity  to  A.,  his  executors,  &c., 
during  B.'s  life,  it  was  held  that  although 
the  benefit  to  be  derived  from  the  perform- 


ance of  the  covenant  would  inure  to  one 
only  of  the  covenantees,  yet  both  had  a 
legal  interest  in  the  performance  of  it,  and 
consequently,  on  the  death  of  A.,  the  right 
of  action  on  the  covenant  survived  to  B. 
Anderson  v.  Martindale,  1  East,  497.  See 
Wakefield  v.  Brown,  9  Ad.  &  El.  (N.  S.) 
206.  The  principle,  which  governed  the 
decisions  in  the  preceding  cases,  was  like- 
wise applied  by  the  court  of  queen's  bench 
in  that  of  Hopkinson  v.  Lee,  6  Ad.  &  El. 
(N.  S.)  964  (recognized  by  Parke  B.  in 
Bradburnc  v.  Botfield,  14  M.  &  W.  564), 
which  will  well  illustrate  the  rule  under 
consideration,  and  where  the  facts  were  as 
follows :  By  articles  of  agreement  under 
seal  between  the  defendant  of  the  one  jjart, 
and  the  plaintiff  and  A.  of  the  other  part, 
after  reciting  that  the  defendant,  as  solicitor 
of  one  B.,  had  applied  to  the  plaintiff  to 
lend  to  B.  a  sum  of  2,900/.,  out  of  certain 
moneys  of  the  said  A.,  then  in  the  plain- 
tiff's hands  in  trust  for  A.,  on  the  security 
of  certain  stock  in  the  funds,  and  the  cov- 
enant thereinafter  contained  ;  the  defend- 
ant, in  pursuance  of  the  agreement,  and 
in  consideration  of  the  premises,  and  of 
the  plaintiff 's  having  advanced  2,900/.  to 
the  said  B.,  at  the  request  of  the  defend- 
ant, did  covenant  with  and  to  the  plaintiff, 
his  executors,  &c.,  and  also  as  a  separate 
and  distinct  covenant  with  and  to  the  said 
A.,  her  executors,  &c.,  that  he  the  defend- 
ant, would  pay  to  the  plaintiff,  his  execu- 
tors, &c.,  the  regular  interest  on  the  2,900/. 
It  was  held  that  notwithstanding  the  ex- 
press words  of  severalty,  the  plaintiff  could 
not  sue  upon  the  above  covenant  without 
joining  A.,  the  legal  interest  of  the  cove- 
nantees being  joint.  See  Foley  v.  Adden- 
brooke, 4  Ad.  &E1.  (N.  S.)  207.  If  a  bond 
be  made  to  three  persons  to  pay  money  to 
one  of  them,  all  ought  to  join  in  an  action 
on  the  bond,  for  they  are  as  one  obligee; 
and  if  he  who  is  to  receive  the  money  dies, 
the  other  two  who  survive  must  bring  the 
action,  althougli  they  have  no  beneficial 
interest  in  the  sum  contained  in  the  condi- 
tion. The  legal  interest  in  this  eoutraet 
and  in  the   cause  of  action  thereon  is,  in 
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[several  were  permitted  to  bring  several  actions  for  one  and  the 
same  cause,  the  court  would  be  in  doubt  for  which  of  them  to  give 
judgment.  (^) 

Where  the  covenant   is   in    its  terms    expressly  and   positively 
joint,  the  covenantees  must  join  in  an  action  upon  it.    Joint  cove- 
although  as    between  themselves  their  interest  is    sev- 
eral, (g)     But  where  the  language  of  the  covenant  is    joiat  or  sev- 
capable  of  being  so  construed,  it  shall  be  taken  to  be    ing'tolnter- 
joint  or  several,  according  to  the  interest  of  the  cove-   ®^'' 
nantees.  (r) 

If  the  parties  to  the  contract  have  a  joint  interest  in  the  fulfil- 
ment thereof,  and  sustain  a  joint  damaee  by  the  breach 

,         ,  1  .  1  ,,    Joint  interest. 

or  the  engagement  they  have  entered  mto,  they  must  all 
bring  a  joint  action,  (s) 


such  case,  joint  only.  Capen  v.  Barrows, 
1  Gray,  381,  perMetcalf  J. ;  Kolls  v.  Yate, 
Yelv.  (Metcalf's  ed.)  177,  n.  (1);  Bul- 
strode,  25 ;  Anderson  v.  Martindale,  1 
East,  497  ;  Burford  v.  Stuckey,  5  Moore, 
23  ;  S.  C.  2  B.  &  B.  333.  In  these  cases, 
one  of  the  corenantees  has  a  sort  of  guar- 
dian over  him  in  the  person  of  the  other, 
and  there  cannot  be  any  separation  of  the 
interest  for  the  purposes  of  action.  James 
V.  Emery,  5  Price,  534. 

(p)  Per  Lord  Kenyon  C.  J.  in  Ander- 
son V.  Martindale,  1  East,  501 ;  1  Chit.  PI. 
(9th  Am.  ed.)  9. 

(q)  Bradbume  u.  Botfield,  14  M.  &  W. 
564,  573  ;  Harrold  i/.  Whitaker,  11  Ad.  & 
El.  (N.  S.)  147,  171 ;  Capen  u.  Barrows, , 
1  Gray,  579  ;  Broom  on  Parties,  8  ;  Haugh- 
ton  V.  Bayley,  9  Ired.  337  ;  Sweighart  v. 
Berks,  8  Serg.  &  E.  308.^;  Sorsbie  v.  Park, 
12M.  &W.  146. 

(r)  Sorsbie  u.  Park,  12'^1.  &  W.  146 ; 
Evans  v.  Sanders,  10  B.  Mon.  291.  "The 
result  of  the  cases,"  observed  Lord  Den- 
man  C.  J.  in  Foley  v.  Addenbrooke,  4  Ad. 
&E1.  (N.  S.)  207,  "appears  to  be  this, 
that  where  the  legal  interest  and  cause  of 
action  of  the  covenantees  are  several,  they 
should  sue  separately,  though  the  covenant 
be  in  joint  terms  ;  but  the  several  interest 
and  the  several  ground  of  action  must  dis- 
tinctly appear,  as  in  the  case  of  covenants 
to  pay  separate  rents  to  tenants  in  com- 


mon upon  demises  by  them ;  or,  as  in  the 
instance  cited  from  Slingsby's  case,  5  Co. 
1 8  b,  in  note  ( 1 )  to  Eccleston  v.  Clipsham, 
1  Wms.  Saund.  155,  where  a  man  by  in- 
denture demised  Blackacre  to  A.,  White- 
acre  to  B.,  and  Greenacre  to  C,  and  cov- 
enanted with  them,  and  each  of  them,  that 
he  had  good  title,  each  might  maintain  an 
action  for  his  particular  damage  by  a 
breach  of  that.covenant."  It  follows  from 
the  above  rule,  that  a  covenant  cannot  by 
express  words  be  made  joint  and  several 
with  the  covenantees  where  their  interests 
are  several ;  neither  can  it  be  so,  where 
their  interest  is  joint,  because  the  court 
will  construe  a  covenant  so  worded  as  sev- 
eral or  joint  according  to  the  legal  interest 
of  the  covenantees.  Bradburne  y.  Botfield, 
14  M.  &  W.  573.  In  this  case  the  ques- 
tion, whether  one  of  several  lessors,  being 
tenants  in  common,  can  sue  on  a  covenant 
to  repair  made  with  all,  was  expressly 
raised  on  demurrer,  but  was  not  decided, 
the  court  observing  :  "  There  is  no  deci- 
sive authority  either  way.  That  all  could 
sue  is  perfectly  clear,"  citing  Kitchen  i^. 
Breckley,  Sir  T.  Eaym.  80 ;  S.  C.  1  Lev. 
109 ;  Foley  v.  Addenbrooke,  4  Ad.  &  El.  (N. 
S.)  208;  Wakefield  t).  Brown,  9  Ad.  &  El. 
(N.  S.)  209,  222,  per  Lord  Denman  C.  J. 
(s)  Wright  u.  Post,  3  Conn.  142.  Thus 
where  there  were  covenants,  not  in  terms 
either  joint  or  several,  in  an  indenture  of 
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[A  covenant  with  several  persons  for  payment  to  tliera  of  a  sum 
Covenant  of  money,  is  a  joint  covenant  with  all,  in  the  performance 
share  oreach  °^  which  they  have  a  joint  interest,  so  that  one  of  them 
pointed  out.  cannot  sue  for  iiis  particular  share  or  proportion  of  the 
entirety,  but  all  must  join  in  one  joint  action  for  the  whole,  and  the 
pointing  out  of  the  share,  which  each  is  to  take  of  the  entire 
amount,  will  not  create  a  separation  of  interest  so  as  to  enable  the 
parties  to  maintain  separate  actions,  (i) 

Where  one  covenants  with  two  or  more  persons  using  words 
Where  cov-  which  primd  facie  import  a  joint  covenant,  but  which 
construeT  "  nevertheless  admit  of  being  construed  severally,  then,  if 
fnt?r«;t' is"^"^  ^''®  interest  and  cause  of  action  of  each  of  the  covenant- 
several,  ees  appear  on  the  face  of  the  deed  to  be  several,  the 
words   will  be  taken  disjunctively,  and  the  covenant  will  be  con- 


copartnership,  that  the  partners  should 
devote  their  whole  time  and  attention  to  the 
business,  and  that  all  the  purchases,  sales, 
transactions,  and  accounts  of  the  partner- 
ship should  be  kept  in  regular  books,  in  an 
action  against  one  of  the  parties  for  a 
breach  of  these  covenants,  all  the  other 
copartners  must  join.  Capen  o.  Barrows, 
1  Gray,  376,  379.  In  this  case  Metcalf  J. 
said  :  "  The  covenants  in  suit,  not  being 
in  terms  either  joint  or  several,  are  capable 
of  being  construed  iiccording  to  the  inter- 
ests of  the  covenantees.  And  their  inter- 
est, legal  and  beneficial,  is  clearly  joint 
and  not  several.  They  were  copartners, 
and  the  interest  of  each  is  the  same  in  kind 
and  amount,  and  each  is  equally  injured 
by  a  breach  of  those  covenants.  And  the 
defendant  ought  not  to  be  held  liable  to 
two  actions  for  the  same  breach."  See 
Eccleston  v.  Clipsham,  1  Wms.  Saund. 
153;  S.  C.  3  Keble,  338,  339,  347,  385; 
Thimblethorpe  y.  Hardesty,  7  Mod.  116; 
Vesey  v.  Mantell,  9  M.  &  W.  323.  In 
Saunders  v.  Johnson,  Skin.  401 ;  S.  C. 
Comb.  230,  and  in  Spencer  v.  Durant, 
Comb.  115,  decisions  were  made  similar  to 
that  in  Capen  v.  Barrows,  ubi  supra. 

{t)  Wall  V.  Hinds,  4  Gray,  256.  An  ac- 
tion of  debt  was  brought  upon  a  covenant 
contained  in  an  annuity  deed,  whereby  the 


defendant  covenanted  with  the  plaintiff 
and  one  A.  B.,  their  executors,  adminis- 
trators, and  assigns,  to  pay  to  the  plaintiff 
and  the  said  A.  B.,  and  their  executors, 
&c.,  one  annuity  or  clear  yearly  sum  of  30^., 
in  the  shares  and  proportions  following, 
i.  e.  the  sum  of  15/.  being  one  moiety  of 
the  said  annuity,  or  yearly  sum,  to  the 
plaintiff,  his  executors,  &c.,  and  the  sum 
of  15/.,  the  remaining  moiety  thereof,  unto 
the  said  A.  B.,  his  executors,  &c. ;  and  it 
was  held  that  the  covenanters  had  a  joint 
interest  in  one  entire  annuity,  to  be  paid 
to  them  in  moieties;  that  the  words  "in 
the  shares  and  proportions  following,'' 
only  pointed  out  the  mode  of  payment, 
and  did  not  operate  as  a  severance  of  in- 
terest, and  that  one  of  the  covenantees 
consequently  could  not  maintain  an  action 
without  joining  the  other;  Lane  v.  Drink- 
water,  1  Cr.,  M.  &  R.  599  ;  S.  C.  5  Tyrwh. 
40;  Byrne  v.  Fitzhugh,  5  Tyrwh.  54;  S. 
C.  1  Cr.,  M.  &  R.  613  ;  English  v.  Blun- 
dell,  8  C.  &  P.  332;  but  if  the  deed  had 
contained  a  distinct  grant  of  a  separate 
annuity  to  each  of  the  two  covenantees, 
then  they  would  have  had  several  interests, 
and  it  would  have  been  necessary  for  them 
to  have  brought  separate  actions.  Withers 
V.  Bircham,  3  B.  &  C.  254.  See  Carthrae 
V.  Brown,  3  Leigh,  98. 
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[strned  to  be  a  several  covenant  with  each,  and  each  covenantee 
may  bring  on  an  action  for  his  own  particular  damage,  (m) 


(u)  Per  Cur.  Lane  y.  Drinkwater,  1  Cr., 
M.  &  R.  612 ;  Eccleston  u.  Clipsham,  1 
Wms.  Sauiid.  154,  note  (1) ;  Servante  v. 
James,  10  B.  &  Cr.  410  ;  Windham's  case, 
5  Co.  8  a ;  James  v.  Emery,  8  Taunt.  245  ; 
Mills  V.  Ladbroke,  7  M.  &  Gr.  218  ;  Shaw 
!,-.  Sherwood,  Cro.  Eliz.  729  ;  Wilkinson  v. 
Lloyd,  2  Mod.  82;  Sh.arp  v.  Conklin,  16 
Vt.  354  ;  Jones  v.  Robinson,  1  Exch.  454  ; 
Palmer  v.  Sparshott,  4  Man.  &  Gr.  137  ; 
Boggs  V.  Curtin,  10  Serg.  &  R.  211.  See 
Catlin  V.  Barnard,  1  Aiken,  9.  Where, 
therefore,  a  covenant,  though  joint  in  terms, 
was  for  the  payment  of  an  annuity  to  each 
of  two  persons,  it  was  held  that  the  inter- 
ests of  the  covenantees  were  several,  and 
that  they  should  sue  separately  on  the  cov- 
enant. Withers  v.  Bircham,  3  B.  &  C.  254  ; 
Lilly  V.  Hodges,  8  Mod.  166.  So  where 
the  covenant  was  with  several  for  the  pay- 
ment of  the  purchase-money  of  an  estate  by 
instalments  in  equal  portions,  it  was  de- 
cided, that  a  party  entitled  to  one  such 
portion  might  sue  alone  on  the  covenant. 
James  v.  Emery,  8  Taunt.  245 ;  S.  C.  5 
Price,  529.  And  where  the  defendant  had 
covenanted  with  Lilly  &  Cradoval  to  re- 
ceive the  rents  due  to  them  in  Ireland,  and 
pay  a  moiety  thereof  to  each  of  them,  the 
said  Lilly  &  Cardoval ;  it  was  held,  that 
the  covenant  was  several,  and  that  a  sep- 
arate action  might  be  brought  by  Lilly 
alone.  Lilly  r.  Hodges,  8  Mod.  167;  1 
Strange,  553  ;  Tippet  v.  Hawkey,  3  Mod. , 
264;  Dunham  v.  Gillis,  8  Mass.  462. 
These  last  two  cases  are  both  discredited 
in  Capen  D.Barrow.s  1  Gray,  380,  381,  but 
not  to  affect  the  point  stated  above.  Cer- 
tain articles  of  agreement  were  entered 
into  between  the  master  and  the  several 
part-owners  of  a  vessel,  who  should  execute 
the  articles  and  their  several  and  respective 
executors,  &c.,  to  pay  to  them  a  certain  sum 
of  money,  to  be  received  for  the  hire  of  the 
vessel,  in  such  parts  and  proportions  as 
were  set  against  their  several  and  respective 
names,  which  "  parts  and  proportions  " 
were  regulated  according  to  their  several 


shares  in  the  ship;  and  it  was  held  that 
the  interests  of  the  parties  being  several,  a 
joint  action  brought  against  the  master  by 
all  of  them  could  not  be  sustained,  but 
that  each  one  of  the  covenantees  must  sue 
severally,  in  respect  of  his  separate  interest 
and  estate.  Servante  v.  James,  10  B.  & 
C.  410.  By  articles  of  agreement  reciting 
that  the  defendant  had  contracted  with  A., 
as  agent  for  the  plaintiff  and  others,  for 
the  purchase  of  certain  lands  at  the  several 
prices  therein  mentioned,  the  defendant 
covenanted  with  the  plaintiff  and  the  other 
parties  beneficially  interested,  to  perform 
such  contract,  by  paying  the  purchase- 
money  as  agreed  on,  and  it  was  held  that 
the  interest  of  the  parties  was  clearly  sev- 
eral, and  that  plaintiff  mightconsequently 
sue  alone  for  his  share  of  the  purchase- 
money,  without  joining  the  other  parties, 
beneficially  interested.  Poole  u.  Hill,  6 
M.  &  W.  835.  Where  the  covenant  is  to 
several,  for  the  performance  of  several 
duties  to  each,  the  covenant  shall  be 
moulded  according  to  the  several  interests 
of  the  parties,  and  each  shall  only  recover 
for  a  breach  as  far  as  his  own  interest  ex- 
tends. Per  Lord  Kenyon  C.  J.  in  Ander- 
son V.  Martindale,  1  East,  501  ;  Slingsby's 
case,  5  Co.  18;  1  Wms.  Saund.  155,  note 
(2);  Piatt  Covenants,  126,  127.  The 
severalty  of  interest  must  be  disclosed  upon 
the  face  of  the  deed,  and  there  must  be  a 
manifest  intention  that  a  separate  and  dis- 
tinct duty  should  arise  to  each  one  of  the 
covenantees  in  respect  of  the  thing  cove- 
nanted to  be  done,  to  warrant  the  inter- 
pretation of  the  covenant  as  a,  several 
covenant;  and,  if  within  "the  four  cor- 
ners of  the  deed  "  there  is  no  distinct  ap- 
pearance of  such  severalty  of  interest, 
the  covenant  must  be  construed  as  a  joint 
covenant  and  a  joint  action  by  all  the 
covenantees  must  be  brought  upon  it. 
Sorsbie  ^.  Park,  12  M.  &  W.  156-158  ; 
Hopkinson  v.  Lee,  6  Ad.  &  El.  (N.  S.) 
964. 
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[All  covenants  arising  by  construction  and  implication  of  law,  are 
Implied  cov-  coextensive  with  the  interest  of  the  parties  in  wjiose 
enants.  favor  they  are  created  ;  joint,  if  that  interest  is  a  joint 

interest,  and  if  a  several  interest  several.  If,  therefore,  a  land- 
lord grants  a  lease  to  A.,  B.,  and  C,  the  action  upon  the  implied 
covenants  for  title  and  quiet  enjoyment  must  be  brought  by  all  the 
lessees  jointly,  because  they  have  a  joint  estate,  (v') 

If  the  separate  and  distinct  estates  and  interests  of  tenants  in 
Tenants  in  common  are  disclosed  on  the  face  of  a  deed,  and  a  sep- 
common.  arate  duty  is  reserved  to  each  in  respect  of  his  particular 
estate,  and  the  damages  are  consequently  in  their  nature  severable, 
and  apportionable  according  to  the  share  of  each,  separate  actions 
must  be  brought,  although  the  terms  of  the  covenant  may  be  joint ; 
if,  on  the  other  hand,  the  deed  contemplates  the  performance  of  one 
thing  only,  and  of  one  duty,  in  favor  of  all,  they  must  bring  a  joint 
action,  though  they  be  possessed  of  several  estates.  If  two  tenants 
in  common  make  a  lease,  reserving  one  entire  rent  to  themselves, 
thi'v  must  bring  a  joint  action  to  recover  such  i-ent,  although  the 
rent  be  reserved  to  them,  "  according  to  their  several  and  respec- 
tive rights  and  interests;"  (w)  but  if  there  be  several  demises,  and 
a  separate  reservation  of  rent  to  each  tenant  in  common,  then  they 
must  bring  separate  actions,  (.r) 

As  all  persons  jointly  interested  must  bring  a  joint  action,  it  fol- 
lo\ys  that  one   ioint  tenant  cannot  sue  without  ioining 

Joint  tenants.  .  •'.  ... 

the  other  m  actions  upon  covenants  affecting  the  enjoy- 
ment of  their  joint  estate.  (2/)  But  if,  in  express  contracts  respect- 
ing their  joint  property,  covenants  are  entered  into  with  one  of 
them  alone  for  the  payment  of  rent,  or  the  performance  of  certain 
services,  such  covenantee  may  alone  sue.     And  when  express  cov- 

{v)  Coleman  v.  Sherwin,  1    Salk.  137  ;  sever  at  their  election,  in  an  action  upon 

S,  C.  Comb.  163.  the    covenants.       Midgley    v.     Lovelace, 

{w)  W.ill  t .   Hinds,  4  Gray,  256.     See  Carth.  289  ;  Kitchin   v.   Buckley,    1   Lev. 

Williamson  r.  Hall,  1  Bing.  (N.  C.)  713  ;  109;  T.  Eaym.  80.     If  a  person  tortiously 

Powis  V.  Smith,  1  Dowl.  &  R.  490,  and  5  takes  wood    from  the  land  of  tenants  in 

B.  &  Aid.  850.  common,  and  sells  it  for  money,  and  the 

(x)  Litt.  s.  316  ;  Simpson  v.  Clayton,  4  tenants  in  common  elect  to  waive  the  tort 

Bing.  (N.   C.)   781;   S,    C.  6   Scott,   496;  and  sue  for  the  money,  they  must  do  so  in 

Powis  V.  Smith,  1  Dowl.  &  R.  490;  S.  C.  their  joint  names.     Gilmore  v.  Wilbur,  12 

5  B.  &  Aid.  850;  Wallace  ;■.   M'Larcn,  1  Pick.  120,  124. 

M.  &  R.  516.     But  when  an  estate  inland  (j)  Co.  Litt.  214  ii,  180  ;  De  Charms 


s  V. 


with  covenants  annexed  comes  to  two  per-     Harwood,  10  Bing.  529  ;  S.  C.  4  Moore  & 
sons  as  tenants  in  common,  they  may,  in     Sc.  400. 
certain   cases,  it   has   been   held,  join   or 
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[enants  are  entered  into  by  tenants  in  common,  joint  tenants  or  par- 
ceners inter  se,  such  covenants  are  eitlier  joint  or  several,  accord- 
ing as  they  contemplate  the  fulfilment  of  one  joint  duty  to  all,  ex- 
clusive of  the  covenantor,  or  the  fulfilment  of  distinct  and  separate 
duties  in  favor  of  each  one  of  the  covenantees.  (2) 

If,  upon  the  face  of  a  simple  contract  in  vt^riting,  it  appears  that 
the  promisees  have  a  joint  legal  interest  in  the  perform-  qj  .^^^  , 
ance  of  the  contract  and  sustain  a  ioint  damage,  bv  rea-   separate 

.  ...  rights  upon 

son  of  its  non-fulfilment,  they  must  bring  a  joint  action  ;  simple  con- 
even  though  the  contract  be  in  terms  several,  or  be  en- 
tered into  vi'ith  one  person  only  in  behalf  of  all.  (a)  If,  on  the 
other  hand,  they  take  several  interests,  and  separate,  duties  and 
engagements  arise  in  favor  of  each,  and  the  damages  consequently 
are  several,  and  can  be  apportioned,  separate  actions  must  be 
brought.  (6)  But  the  surrounding  circumstances,  and  the  situation 
of  the  parties,  and  the  nature  of  the  consideration,  (c)  may  be 
looked  at,  in  order  to  see  who  is  really  interested,  and  who  has  sus- 
tained the  damages,  and  whether  such  damages  are  joint  or  sev- 
eral, in  order  to  determine  the  number  of  the  plaintiffs,  and  in 
whom  the  right  of  action  vests,  (c^) 

(z)  Wotton  V.  Cooke,  Dyer,  260  b. 

(a)  Chanter  v.  Leese,  4  M.  &  W.  295  ; 
S.  C.  5  M.  &  W.  698  ;  Cory  torn;.  Lithebye, 
2  Wms.  Saund.  116,  note  (2)  ;  Owston  u. 
Ogle,  13  East,  538;  Hill  o.  Tucker,  1 
Taunt.  7  ;  Townsend  v.  Neal,  2  Camp. 
190  ;  Com.  Dig.  Abatement  (E.  12) ;  Fish- 
monger's Co.  V.  Staines,  6  Scott  N.  R. 
120 ;  Lucas  v.  Beale,  4  Eng,  Law  &  Eq. 
35;  Calvert  n.  Bradley,  16  How.  {U.  S.) 
580. 


the  exclusive  management  and  control  of 
the  vessel,  as  ship's  husband,  for  a  voyage, 
and  ihe  defendant  was  to  fit  out  the  vessel 
and  supply  her  with  the  necessary  stores 
for  a  voyage,  and  each  of  the  parties,  part- 
owners  of  the  vessel,  was  to  pay  the  de- 
fendant "  a  proportion  "  of  the  sums  he 
should  expend  in  that  behalf,  and  the  de- 
fendant promised,  after  the  voyage  had 
been  completed,  to  render  a  full  account  of 
the  ship  and  her  concerns,  and  to  divide  the 
(6)  Palmer  v.   Sparshott,  4  Scott  K.  K.     net  profits  "  according  to  the  proportions 

in  the  said  ship ;  "  and  it  was  held,  that, 
as  the  promisees  had  upon  the  face  of  the 
written  contract  several  interests  in  the 
performance  of  the  thing  stipulated  to  be 
done,  and  each  sustained  a  separate  dam- 
age, the  promise  to  account  should  be 
moulded  according  to  the  several  interests 
of  the  parties,  and  be  a  distinct  promise  to 
each  in  respect  of  his  separate  share  in  the 
ship,  and  that  any  of  the  part-owners,  con- 


528; 


743  ;  Seaton  o.  Booth,  4  Ad.  &  El. 
Hall  V.  Leigh,  8  Cranch,  51. 

(c)  Chanter  u.  Leese,  5  M.  &  W.  698, 
701  ;  Ivans  v.  Draper,  1  Roll.  Abr.  31,  PI. 
9 ;  Winterstoke  Hundred's  case,  Dyer, 
370  a ;  Bell  v.  Chaplain,  Hardr.  321 ;  Co- 
ryton  o.  Lithebye,  2  Wms.  Saund.  116  a, 
note  (2). 

{d}  Place  V.  Delegal,  4  Bing.   (N.  C.) 
426  ;  Windham's  case,  5  Co.  7.     An  agree- 
ment was  entered  into  between  the  several     sequently,  might  mainta'n  a  separate  ac- 
pan-owners  of  a  vessel,  who  had  separate     tion    for  the  non-render  of  the  account, 
shares   in   the   ship,    and   the   defendant,     Owston  u.  Ogle,  13  East,  533. 
whereby  the  defendant  was  intrusted  with 
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If  tliere  be  a  joint  retainer  and  employment  of  another  by  divers 
persons  to  do  one  thing  for  the  benefit  of  all,  they  liave  a  joint 
legal  interest  in  tiie  fulfilment  of  the  contract  by  the  party  em- 
ployed, although  thtij  may  have  several  beneficial  interests,  and  be 
possessed  of  separate  shares  in  the  subject-matter  of  the  con- 
tract, (e) 

If  in  consideration  of  certain  services  to  be  rendered  bv  the 
promisees,  a    promise  is    made  to    pay  them  a  sum  of 

Effect  of  1   •        •  ■    •  •  •         ,■  n       ^^ 

pointing  out  money,  this    is  a  joint    promise    in    favor  ot   all,  upon 

eachisToro-  which  a  joint  action  by  all  must  be  brought;  and  the 

Tcontract*' to  pointing  out  the  particular  share  that  each  is  to  receive 

pay  a  sum  ot  pf  t]jg  gm-^^  gQ  promised  to  be  paid,  will  not.  in  the  case 

monej^  to  _  ^  i         '  - 

several  per-     of  simple  Contracts,  any  more  than  in  the  case  of  deeds, 

sons.  ,11 

create  a  severance  of  interests,  so  as  to  enable  the  prom- 
isees to  maintain  separate  actions  against  the  promisor,  to  recover 
their  respective  proportions  of  the  entirety.  (/) 


(c)  The  plaintiff  and  two  others,  being 
possessed  of  separate  shares  in  a  ship, 
jointly  employed  the  defendant  to  sell  the 
entirety  for  them  ;  and  it  was  held  that 
the  plaintiff  could  not  sue  the  defendant 
for  his  separate  share  of  the  purchase- 
money  ;  for,  as  the  employment  was  to  sell 
the  ship  in  svlido  as  one  thing  for  all,  the 
proceeds  became  joint  property,  and  noth- 
ing less  than  an  express  agreement  by  the 
defendant,  with  the  consent  of  all  parties, 
would  have  enabled  the  plaintiff  to  main- 
tain a  separate  action.  But  if  each  had 
employed  the  defendant  to  sell  his  separate 
share  in  the  ship,  then  separate  actions 
might  have  been  brou^'ht  by  each.  Hat- 
sail  V.  Griffith,  2  Cr.  &  M.  679  ;  S.  C.  4 
Tyrwh.  4.37  ;  Break  y.  Douplas,  cited  by 
Parke  B.  in  2  Cr.  &  M.  681  ;  Graham  o. 
Robertson,  2  T.  R.  282.  Two  persons, 
who  had  become  bail  for  another,  called 
together  upon  an  attorney,  and  employed 
him  to  surrender  their  principal ;  it  was 
held  that  one  of  them  could  not  afterwards 
maintain  an  action  against  the  atturncy 
for  neglecting  to  effect  the  surrender  pur- 
suant to  their  undertaking,  as  the  retainer 
was  a  joint  retainer,  and  the  law  would 
therefore  consider  the  undertaking  to  be  a 
joint  undertaking   to   both,    upon    which 


both  must  sue.  Hill  v.  Tucker,  1  Taunt. 
7.  So  where  the  several  cattle  of  A.  and 
B.  were  distrained,  and  C.  in  consideration 
of  10/.,  to  him  paid  by  A.  andB.  jointly, 
promised  to  procure  the  redelivery  of  the 
cattle,  but  failed  in  so  doing;  one  joint 
■action  was  held  to  lie  at  the  suit  of  A.  and 
B.,  the  consideration  being  entire,  indi- 
vidual, and  joint.  Ivans  r.  Draper,  1  Roll. 
Abr.  .31,  PI.  9;  Bac.  Abr.  Actions  in 
General  (c)  ;  Coryton  o.  Lithebye,  2  Wnis. 
Saund.  116  a,  note  (2)  ;  Styles,  1.56,  157, 
203.  It  did  not  appear  in  the  above  case, 
how  many  cattle  the  one  party  had  lost  and 
how  many  the  other,  the  damage,  there- 
fore, was  a  joint  damage  to  both,  and  com- 
pensation was  properly  sought  for  in  a 
joint  action. 

(/)  Byrne  v.  Pitzhugh,  1  Cr.,  M.  &  K. 
597,  note  (a) ;  S.  C.  5  Tyrwh.  54.  When 
the  payment  is  in  the  first  place  of  one  sum 
in  solido,  and  this  is  afterwards  to  be  di- 
vided among  the  promisees,  there,  gener- 
ally, the  interest  of  the  promisees  is  joint. 
Lane  v.  Drinkwaler,  5  Tyrwh.  40.  AVhere 
a  handbill  was  issued,  offering  a  reward  of 
100/.  for  the  recovery  of  a  stolen  parcel, 
and  containing  these  words,  "whoever 
will  give  such  information  as  will  lead  to 
the  immediate  recovery  of  the  above  par- 
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[But,  if  one  sum  in  solido  is  not  to  be  paid  in  the  first  instance, 
and  afterwards  divided,  but  separate  and  independent  payments  are 
to  be  made  to  each,  then  separate  actions  must  be  brought.  (^)  In 
all  actions  upon  implied  promises  and  contracts,  the  implied 
number  of  plaintiff's,  and  the  joint  and  separate  cause  of  P™'»'ses. 
action,  depend  entirely  upon  the  nature  of  the  consideration,  from 
which  the  implied  promise  arises.  (K)  If  that  consideration  moves 
from  several  persons  jointly,  the  law  raises  a  corresponding  implied 
promise  in  favor  of  all,  upon  which  all  may  sue  ;  but  if  there  be 
several  separate  considerations  moving  from  the  parties  separately 
and  individually,  the  law  implies  a  sepai'ate  promise  in  favor  of 
each,  and  separate  actions  must  be  brought.  If  several  persons 
are  employed  upon  a  joint  retainer  to  do  certain  work,  or  perform 
certain  services,  thei-e  is  an  implied  joint  promise  of  remuneration  ; 
but  if  the  parties  each  receive  separate  retainers,^  and  each  contrib- 


cel,  with  Us  contents  safe  if  lost,  or  tlie 
early  apprehension  of  the  guilty  parties  if 
stolen,  shall  receive  the  above  reward," 
the  court  observed  that  according  to  the 
true  construction  of  this  advertisement,  the 
information  must  he  given  with  a  view  to 
its  being  acted  on,  either  to  the  person 
offering  the  reward  or  to  his  agent,  or 
some  person  having  authority  by  law  to 
apprehend  the  criminal ;  audit  appearing 
that  the  first  communication  was  made  by 
the  plaintiff  to  C.  in  the  course  of  conver- 
sation, but  that  the  information  that  led  to 
the  apprehension  of  the  guilty  party  was 
communicated  to  a  constable  by  the  plain- 
tiff and  C.  jointly,  it  was  held  that  they 
ought  both  jointly  to  have  brought  the 
action  for  the  recovciy  of  the  reward. 
Lockhart  i'.  Banvard,  14  M.  &  W.  674. 
Where  an  order  of  reference  named  two 
arbitrators,  and  gave  them  power  to  nomi- 
nate an  umpire,  and  they,  in  the  first  place 
proceeded  to  nominate  a  third  party  ;  held, 
that  an  action  lay  at  the  suit  of  the  three 
referees,  for  the  costs  of  the  award  against 
the  defendants,  who  had  promised  to  pay 
them  such  costs.  Hoggins  u.  Gordon,  3 
Q.  B.  466. 

{g)  Thus,  where  the  defendant  promised 
one  Thomas  that  in  consideration  he  would 
surrender   a   copyhold   to   the  defendant, 
VOL.  II.  36 


he,  the  defendant,  would  give  unto  his 
(Thomas's)  two  daughters  2Ql.  apiece,  one 
of  the  daughters,  having  brought  her  ac- 
tion for  a  breach  of  this  promise,  it  was 
moved  in  arrest  of  judgment,  that  it  was 
a  joint  promise  to  the  two  daughters,  and 
that  the  one  could  not  maintain  a  separate 
action  ;  but  per  Glyn  C.  J.  "  the  law  doth 
distinguish  the  interest  though  the  promise 
be  joint.  The  action  is  brought  for  one 
twenty  pound  due  to  one  of  the  daughters ; 
the  parties  have  distinct  interests,  so  every 
one    of   them    may    bring    the    action." 

Thomas    u.    — ,    Styles,    461.      See 

Carthrae  u.  Brown,  3  Leigh,  98 ;  Hall  o. 
Leigh,  8  Cranch,  50. 

(A)  Gibson  J.  in  Boggs  v.  Curtin,  10 
Serg.  &  R.  211  ;  Gilmore  v.  Wilbur,  12 
Pick.  120.  If  two  joint  owners  of  mer- 
chandise consign  it  to  a  merchant  for  sale, 
and  inform  him  that  each  one  owrfs  one 
moiety,  and  give  separate  and  distinct  in- 
structions, each  for  his  own  moiety,  it  will 
be  treated  as  a  several  contract,  and  one 
of  the  consignors  alone  may  maintain  a 
separate  action  against  the  consignee  for 
a  violation  of  his  instructions.  Hall  u. 
Leigh,  8  Cranch,  51.  See  Story  y.  Rich- 
ardson, 6  Bing.  N.  C.  123;  Hatsall  w. 
Griffith,  2  Cr.  &  M.  679. 
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[utes  a  separate  portion  of  the  work,  and  separate  services,  inde- 
pendently of  the  rest,  the  law  implies  corresponding  several  prom- 
ises. (^')  Out  of  one  joint  retainer,  also,  may  arise  one  entire  duty 
in  favor  of  all,  and  separate  duties  to  each  one  of  the  employers, 
in  respect  of  which  a  separate  action  must  be  brought ;  (y)  and  a 
retainer  originally  joint  may  become  several,  and  give  rise  to  sepa- 
rate causes  of  action,  by  reason  of  the  subsequent  conduct  of  the 
Implied  contracting  parties.  (A:)     If  a  sum  of  monej'  in  solido  is 

respecfof"  advanced  by  several  persons,  tlie  law  raises  an  implied 
money  paid,    igint  promise  of  repayment  in  favor  of  all;  but  if  sev- 

lent,  or  re-        -^  ^  ^    ^ 

ceived.  eral  sums  be  advanced  sej^arately  by  each,  the  law  im- 

plies a  corresponding  separate  promise  in  favor  of  each.  (Z)  And 
although  several  persons  may  contribute  severally  in  equal  shares 
towards  one  entire  amount,  yet,  if  their  several  contributions  are 
put  together  and  advanced  as  one  sum  in  Holido,  the  implied  prom- 
ise of  repayment  is  a  joint  promise  to  all  in  respect  of  the  entire 
sum  so  advanced,  and  not  a  several  promise  to  each  in  respect  of 
their  several  contributions  thereto.  (?«)  It'  several  persons  con- 
tribute their  several  proportions  of  a  sum  of  money,  which  is  to  be 
paid  under  a  special  contract  to  which  they  are  parties,  and  the 
money  is  advanced  as  a  sum  in  solido,  and  the  contract  is  after- 
wards abandoned  or  rescinded,  the  implied  promise  to  refund  the 

(i)  Bell  u.  Chaplain,  Hardr.  321.  A  contributed  his  share  of  the  money  out  of 
carrier,  being  in  want  of  assistance  on  the  his  own  funds,  or  had  borrowed  it  on  his 
road,  engaged  two  persons  separately  to  separate  credit,  then  the  law  would  have 
assist  him  with  their  horses.  Each  sent  implied  a  separate  promise  in  favor  of 
three  horses  with  a  carter  to  attend  them,  each,  upon  which  separate  actions  must 
and  the  six  drew  the  wagon,  and  they  were  have  been  brought.  Osborne  v.  Harper, 
directed  to  send  in  their  several  accounts.  5  East,  225,  229.  See  Winterstoke  Hun- 
Tlie  two  brought  a  joint  action  for  the  drcd's  case.  Dyer,  370  a,  pi.  59  ;  Kelley  v. 
hire,  but  it  was  held  not  to  be  maintain-  Steel,  5  Esp.  N.  P.  C.  192  ;  Place  u.  Dele- 
able,  as  tliey  had  no  joint  interest.  Smith  gal,  4  Bing.  N.  C.  426 ;  Palmer  v.  Spar- 
!).  Hunt,  2  Chitty,  142.  shott,  4    Scott   N.    R.    743;    Pearson   v. 

[j)  Story  !'.  Richardson,  6  Bing.  N.  C.  Parker,  3  N.  H.  366  ;  Boggs  v.  Curtin,  10 

130;  Peckham  w.  North  Parish  in  Haver-  Serg.  &  11.  211;  Jewett  k.  Cornforth,  3 

hill,  16  Pick.  274.  Greenl.  107.     Thecontract  of  contribution 

(k)  Garrett  v.  Taylor,  1  Esp.  117.  is  a  several  contract.     Kelley  v.  Steel,  uU 

(I)  Brand  i-.  Bouleott,  3  Bos.  &  Pul.  supra;  Graham  u.  Robertson,  2  T.  R.  282; 
235.  Two  out  of  three  joint  contractors,  Parker  u.  Ellis,  2  Sandf.  (Sup.  Ct.)  223. 
against  whom  judgment  had  been  rccov-  A  suretv  who  has  paid  the  debt  may  re- 
ered,  borrowed  a  sum  of  money  upon  their  lease  one  of  his  co-sureties  without  barring 
credit  to  satisfy  the  judgment ;  and  it  was  his  right  of  action  against  the  rest.  Crow- 
held  that  they  might  maintain  a  joint  den  v.  Shelby,  6  J.  J.  Marsh.  61  ;  Eletclier 
action  upon  the  implied  promise  of  contri.  v.  Grovcr,  UN.  H.  368. 
butiou  against  the  third  ;  but  if  each  had  (m)  May  v.  May,  1  C.  &  P.  44. 
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[money  arises  in  favor  of  all.  (n)     It  follows  from  the 

rule  already  stated,  as  to  the  ioinder  of  parties  in  ac-    ing  mo  legal 

interest. 

tions  upon  parol  contracts,  that  a  party,  having  no  legal 

interest  in  the  cause  of  action,  cannot  join  in  suing  with  one  who 

has  such  interest.  Co)     It  is  likewise  a  consequence  of  „^, 

^   ^  '-  Where  con- 

the    preceding   rules    that,    when   a   contract    may   be   tract  may  be 

...  .  .    ,         treated  as 

treated  either  as  joint  or  as  several,  either  all  must  join,   joint  or  as 
or  each  sue  alone  in  respect  of  his  several  interest ;  and   ther aUmust 
where  one  of  several  persons,  who  have  a  ioint  right  of  Jom,  oreach 

r  '  J  rt  sue  alone. 

action,  dies,  the  rigiit  then  vests  in  the  survivors  to  the 
exclusion  of  the  personal  representatives  of  the  deceased,  (^p)     A 
release  of  a  debt,  or  of  a  claim  for  damages  by  one  of  several  joint 
creditors,  is  in  law  a  dischai'ge  of  the  debt.  (5') 

Where  a  special  contract  or  obligation  is  entered  into  by  several, 
it  must  be  either  ioint,  ioint  and  several,  or  several,  (r)    ^ 

1       •   ■  11  •  1  1,1-  •      Of  jointand 

It  expressly  joint,  all  parties  cnargeable  who  are  resi-  severaiila- 
dent  within  the  jurisdiction  of  the  court,  should  be  made  -where  con- 
defendants    in    an    action    for  the  breach  of  such   con-  Stioa'L'ra-" 
t^-act ;  (s)  but  where  the  contract  is  in  terms  joint  and  'eredmtoby 
several,  the  covenantee  may  elect  to  sue  either  one  or 

being  charged  separately ;  and  if  he  pleadi^ 
to  the  merits  of  the  claim,  as  by  plea  of 
von  est  factum  or  non  assumpsit,  or  the  like, 
he  cannot  raise  any  valid  objection  on  the 
ground  of  others  being  jointly  liable  with 
him.  Shep.  Touch.  376.  "By  the  law 
of  England,  where  several  persons  make  a 
joint  contract,  each  is  liable  for  the  whole, 
although  the  contract  be  joint."  Abbott 
J.  in  Richards  u.  Heather,  i  B.  &  Aid. 
29,  35 ;  Price  v.  Shnte,  5  Burr.  2613,  was 


(n)  English  v.  Blundell,  8  C.  &  P.  332. 
See  Graham  and  Robertson,  2  T.  R.  282. 

(0)  See  Betteley  v.  Reed,  4  Ad.  &  El. 
(N.  S.)  511. 

[p)  Jones  V.  Yates,  9  B.  &  C.  532,  538  ; 
Rolls  o.  Yate,  Yelv.  177  ;  Anderson  u. 
Martindale,  1  East,  279  ;  Martin  v.  Crnmp, 
Lord  Raym.  340;  Scott  v.  Godwin,  1  Bos. 
&P.  74;  1  Wms.  Saund.  154,  note  (1). 

(?)  Bac.  Abr.  Release  (D.) ;  Murray  v. 
Blatchford,  1  Wend.  583  ;  Decker  o.  Liv- 
ingston, 15  John.  479;  Pierson  v.  Hooker,     a  case  upon  a  simple  contract,  and  it  was 


3  John.  68  ;  Bulkley  v.  Dayton,  14  John. 
387  ;  Smith  v.  Stone,  4  Gill  &  J.  310 ; 
Collyei-Partn.  (Perkins's  ed.)  §  468. 

()■)  See  Piatt  Covenants,  117-121. 

(s)  Cabell  ;;.  Vaughan,  1  Wms.  Sannd. 
291  b,  note  (4).  If  one  is  sued  alone  he 
may  plead  in  abatement  of  the  writ,  that 
is,  that  the  debt  was  due,  or  the  promise 


there  held  that  al  though  the  promise  was 
a  joint  promise,  yet  the  defendant,  who 
was  sued  alone,  could  not  say  that  he  did 
not  promise;  and  that  the  only  way  of 
taking  advantage  of  tht^  omission  of  the 
other  joint  contractor  was  by  plea  in  abate- 
ment. Proof  of  a  joint  contract  is  suffi- 
cient to  sustain    an    allegation  that  one 


was  made  by  him,  jointly  with  another  or  contracted,  and,  therefore,  there  is  no  vari- 
others,  who  is  or  are  still  living  and  resi-  ance.  Hence,  each  party  to  a  joint  con- 
dent  within  the  jurisdiction  of  the  court,  tract  is  severally  liable,  in  the  sense  that 
and  not  by  himself  alone.  But  that  is  if  sued  severally,  and  he  does  not  plead  in 
the  only  mode  in  which  he  can  object  to  abatement,  he  becomes  liable  to  the  cred- 
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[all  of  the  co\;enantors,  notwithstanding  their  legal  interest  in  the 
subject-matter  of  the  covenant  be  joint,  (t)  On  a  joint  and  sev- 
eral covenant  or  contract,  the  plaintiff  must  elect  to  proceed,  either 
as  if  the  contract  or  obligatory  part  of  the  instrument  were  joint, 
or  as  if  it  were  several ;  so  that  the  parties  chargeable  must  be 
sued  jointly  or  individually  ;  (u)  and  in  the  former  case,  the  per- 
sonal representatives  of  a  deceased  contracting  party  must  not  be 
joined,  nor  need  tlie  survivors  be  declared  against  as  Such,  (w)  If 
the  contract  be  several  in  its  terms,  each  covenantor  or  obligor  is, 
of  course,  separately  liable,  and  must  be  separately  sued  ;  for,  at 
law,  as  well  as  (generally  speaking)  in  equity,  the  courts  will  not 
take  cognizance  of  distinct  and  separate  claims  or  liabilities  of  dif- 
ferent persons  in  one  suit,  though  standing  in  the  same  relative  sit- 
uations, (w) 

On  a  written  agreement,  the  plaintiff  can  only  sue  the  defend- 
Written  ^^''''S  in  the  manner  in  which  they  have  made  themselves 

contracts.  liable,  («)  and  if  there  be  any  difficulty  in  determining 
the  proper  parties  to  be  sued,  such  difficulty  must  arise  from  an  am- 
biguity in  the  particular  instrument,  on  which  the  liability  is  sought 
to  be  established,  and  Avhich  must  be  construed  by  the  court,  (f/) 
.;.  On  a  verbal  contract,  however,  it  is  often  a  question  of  great 
Oval  con-  nicety,  whether  the  particular  liability  be  joint  or  sev- 
tracts.  era\,  for  this  depends  upon  tlie   evidence   adduced,  the 

effect  of  which  must  be  left  to  the  consideration  of  the  jury,  (s) 
It  is  not  enough  to  show  that  credit  was  given  to  several  persons 
jointly,  without  some  proof  of  their  contracting  jointly,  either  ex- 

itor  for  the  entire  debt.     Abbot  v.  Smith,  (»)  Cabell  v.  Vaughan,  1  Wms.  Saund. 

2  W.  Bl.  947;  Kinj;   v.  Hoare,  13  M.  &  291  e;   Com.  Dig.  Obligation  (g) ;  Bac. 

W.  494;  Cross  v.  Williams,  7  H.   &  N.  Abr.  Obligation  (D.  4),  Covenant   (D.)  ; 

675  ;  Mountstephcn  i'.  Brooke,  1  B.  &  Aid.  Buller  J.  in  Streathfield  a.  Halliday,  3  T. 

224.     The  plea  in  abatement  of  the  non-  R.  782;  De  Kidder  v.  Schermerhorn,  Id 

joinder  of  a  joint  contractor  eannot  be  sus-  Barb.  640. 

tained,  where  the  alleged  joint  contractor  (y)    Bac.   Abr.    Obligation    (D.  4)  ;    1 

is  dead,  or  where  he  is  not  resident  within  Wms.  Saund.  153,  note  (1) ;  Engs  i'.  Don- 

the  jurisdiction,  or  where  ho  has  been  dis-  nithorne,  2  Burr.  1196. 

charged  from  the  debt  by  proceedings  in  [w]  BirUley  v.  Presgrave,  1   East,  226  ; 

bankruptcy  or  insolvency,  or  where  he  was  Smith  v.  Poeklington,  1  Cr.  &  Jerv.  445. 

an  infant  at  the  time  of  contracting,  and  {x)  Lord  Dcnman  C.  J.  in  Lee  v.  Nixon, 

has  since  avoided  the  contract,  or  where  1  Ad.  &  El.  207,  208. 

the  debt  is  barred  as  against  him  by  the  {y)  Collins  v.  Prosser,   1   Barn.  &   Cr. 

statute    of    limitations.      See    Bullen    v.  682;  Lee  u.  Kixon,  1  Ad.  &  El.  201. 

Leake,  Free.  PI.  (2d  cd.)  411,  412.  (z)  See  Kirby  v.  Barrister,  5  B.  &  Ad. 

(()    Eceleston    o.    Clipsham,    1    Wms.  1069;  Brown  u.  Doyle,  3  Camp.  51. 
Saund.  154,  note  (1). 
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[pressly  or  impliedly,  (a)  or  that  the  work  clone  was  for  their  joint 
benefit.  (6) 

It  may  be  laid  down  as  a  general  rule,  that  if  several  persons 
agree  to  perform  a  particular  act,  they  are  bound  jointly 
and  not  severally,  in  the  absence  of  express  words  cre- 
ating a  several  liability,  (c)  If  two  or  more  persons,  for  example, 
covenant  generally  for  themselves  without  any  words  of  severance, 
that  they  or  one  of  them,  shall  do  or  perform  a  particular  act,  a 
joint  charge  is  created.  (cZ)  If  three  are  bound  by  these  words, 
"we  bind  ourselves,  and  each  of  us  jointly,"  it  is  a  joint  obliga- 
tion; for  the  word  "jointly"  makes  the  obligation  joint,  which 
the  word  "  each  "  cannot  make  several.  Any  number  of  persons 
may  bind  themselves  jointly  for  the  performance  of  one  entire 
duty,  and  so  become  sureties  for  one  another  for  the  thing  con- 
tracted to  be  done,  (e) 

If  one  of  the  co-contractors  was  an  infant  at  the  time  of  making 
the  contract,  and  has  not  since  the  attainment  of  his  ma-    one  of  the 
jority,  and  before  the  commencement  of  the  action,  (/)    j°a"tors°an 
ratified  the  contract,  he  ought  not,  by  the  law  as  held  in   infant. 
England,  to  be  made  a  co-defendant.     For,  if  he  be  joined  in  the 
action)  and  plead  his  infancy,  the  plaintiff  cannot,  according  to  the 
English  cases,  enter  a  nolle  prosequi  as  to  him,  and  proceed  against 
the  other,  as  is  allowed  by  statute  in  cases  of  bankruptcy ;  but  he 
must  discontinue  the  action,  and  commence  a  new  action  against 
the  adult  defendant  alone,  he  being  the  sole  contracting  party,  ac- 
cording to  the  legal  effect  of  such  a  contract.  Qg~)     But  a  different 
rule  prevails  in  some,  at  least,  of  the  United  States,  where  it  is 
held,  that  if  several  are  sued  and  one  of  them  pleads  infancy,  the 
plaintiff  may  enter  a  nolle  prosequi  against  the  infant,  and  proceed 
to  judgment  against  the  other  defendants.  (Ji)     So  also,  the  plain- 

(a)  Eaden  v.  Titchmarsh,  1  Ad.  &  El.     Gas  Co.  v.  Nichols,  2  C.  &  P.  365;  Mar- 
691,  694;  Malkin  u.  Wickerstaff,  3  B.  &    shall  v.  Smith,  15  Maine,  17. 

Aid.   89 ;  Lanchester  v.  Tricker,   1  Bing.  (rf)  Bac.  Abr.  Tit.  Obligations. 

201 ;  Novthwaite  v.  Bennett,  1  Cr.  &  M.  (e)  1  Wms.  Saund.  291  b,  note  (4). 

316;    Massey  v.    Knowles,   2  Stark.   65;  {/)  Thornton  t;.  Illingworth,  2  B.  &  C. 

Leigh  B.  Taylor,  7  B.  &  Cr.  491.  824. 

(b)  Hellings   v.  Gregory,    1    C.   &   P.  (c/)  Chandler  v.  Parkes,  3  Esp.  76 ;  Jaf- 
627.  fray  v,  Trebain,   5  Esp.  47  ;   Burgess   v. 

(c)  Foster  v.  Taylor,  3  Camp.  49,  51,     Merrill,  4  Taunt,  468. 

note;  Hussey  v.  Crickett,  3  Camp.  168;         (A)  Hartness  u.  Thompson,  5  John.  160  >' 
Wathen  v.  Sandys,  2  Camp.  640  ;  London     Woodward  v.  Newhall,  1  Pick.  500 ;  Cutts 

u.    Gordon,   13   Maine,   474 ;    Tappan   v. 
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[tiff  may  enter  a  nolle  prosequi  against  one  of  several  defendants, 
who  gives  liis  infancy  in  evidence  under  the  general  issue,  or  if  the 
defendant  does  not  enter  a  nolle  jjrosequi,  the  jury  may  find  a  ver- 
dict for  the  infant,  and  for  the  plaintiff  against  the  other  defend- 
ants, (i) 

Where  the  debt  is  joint  only,  a  judgment  against  one  joint  con- 
_  ^    ^     ^      tractor  would    be  a  bar  to  an  action   against  another ; 

Extent  and  _  ° 

duration  of      because  the  latter  might  plead  that  he  made  no  promise 

the  liability.  ■  i      i       p  ^      ^   •\ 

except  with  the  former,  {j) 

"  Each  party  to  a  joint  contract  is  severally  liable,  in  one  sense, 
i.  e.  if  sued  severally  and  he  does  not  plead  in  abatement,  he  is 
liable  to  pay  the  entire  debt;  but  he  is  not  severally  liable  in  the 
same  sense  as  he  is  on  a  joint  and  several  bond,  which  instrument, 
though  on  one  piece  of  pai'chment  or  paper,  in  effect  composes  the 
joint  bond  of  all  and  the  several  bonds  of  each  of  the  obligees."  (Jc} 

If  two  or  more  persons,  who  have  joined  together  in  a  contract 
Several  con-  "  Covenant  severally  "  or  become  "  severally  bound,"  it 
tract.  jj,  ^jj^   j.jjg  absence  of  express   words   implying  a  joint 

liability)  the  same  as  if  each  of  the  covenantors  had  executed  a 
separate  deed  on  the  same  paper.  A  joint  action  cannot,  conse- 
quently, be  maintained  against  the  parties  to  such  a  contract,  (l) 
but  each  must  be  sued  se'parately  upon  the  separate  contract  made 
by  each.  But  in  order  to  constitute  a  separate  liability  only,  in 
those  cases  where  several  persons  contract  together  for  the  per- 
formance of  a  particular  act,  the  intention  must  be  made  plainly 
apparent  by  express  words.  This  intention  is  to  be  gathered  from 
a  careful  consideration  of  the  whole  tenor  and  general  intent  of 
the  contract,  and  not  from  any  particular  words  of  severalty  con- 
tained in  it.  (m) 

Abbott,  cited  1  Pick.  502.     See  Jiidson  v.  man,  2  Sumner,  4.37-441  ;  Trafton  o.  U. 

Gibbons,  5  "Wend,   228,   229;   Morton  ,.  S.   3    Story,   646;    Pierce   v.   Kearney,   .5 

Croghan,  20  John.  106 ;  Tuttle  v.  Cooper,  Hill,  86  ;  Ward  v.  Johnson,  13  Mass.  151, 

10  Pick.  288,  291,  292.  152  ;  Robertson  v.  Smith,  18  John.  459 ; 

(t)  Cults   (J.   Gordon,   13   Maine,  474;  Moale  v.  HoUins,  11  Gill  &  J.  11;  Ward 

Hartness    i/.    Thompson,    5    John.    160;  u.  Motter,  2  Eob.  (Va.)  559,  560. 

Walmsley  u.  Lindenberger,  2  Rand.  478.  (k)  Parke  B.  in  King  v.  Hoare,  13  M. 

An     adult    defendant    cannot    plead    in  &W.  515. 

abatement  the  infancy  of  a  co-defendant.  [l]  Elliott  v.  Davis,  2  Bos.  &  Pull.  339  ; 

Hallam  v.  Mumford,  1  Root,  58.  Mathewson's  case,  5  Co.  33  a;  Mathew- 

( /)  King  V.   Hoare,  13  M.   &  W.  494;  son  u.  Lydiate,  Cro.  Eliz.  408,  470  ;  Lee  t;. 

Maule  J.  in  Bell  v.  Bankcs,  3  M.  &  Gr.  Nixon,  1  Ad.  &  El.  20J. 

267  ;  Bayley  J.  in  Lechmere  v.  Fletcher,  I  (m)  Peckham  v.  North  Parish  in  Haver- 

Cr.  &  M.  634 ;  Story  J.  in  U.  S.  v.  Cush-  hill,  16  Pick.  283,  284,  per  Wilde  J. ;  Col- 
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[The  rule,  that  covenants  are  to  be  treated  as  joint  or  several, 
according  to  the  interest  of  the  parties  in  the  subiect- 

°     ,  ,  1  ,  .  Joint  and 

matter  or  the  contract,  relates  only  to  the  parties  suing,  several  con- 
not  to  the  parties  sued.  If  two  persons  covenant  jointly 
and  severally  with  another,  the  covenantee  may  bring  an  action 
against  one  of  the  covenantors  only,  though  their  interest  in  the 
subject-matter  of  the  covenant  be  joint,  (w)  A  covenant  by  two 
or  more  persons  "  for  ourselves  and  each  of  us,"  or  "  for  ourselves 
and  every  of  us,"  is  a  joint  and  several  covenant,  (o) 

If  several  persons  enter  into  a  joint  bond,  or  other  contract,  and 
in  the  obligatory  part  make  use  of  the  pronoun  /  instead  of  we, 
they  are  jointly  and  severally  bound.  A  bond  running  thus  :  "  I 
bind  myself,  my  heirs,  executors,  and  administrators,  by  these  pres- 
ents, sealed  with  our  seals,"  executed  by  three  persons,  is  a  joint 
and  several  contract.  ( J»  )  So  where  a  promissory  note,  signed  by 
two  persons,  began,  "  I  promise  to  pay,"  it  was  held  that  it  must 
be  taken  to  be  joint  and  several.  (c[)  A  note  beginning  in  the 
singular  "I  promise,"  and  signed  by  one  partner  for  his  copartners, 
is  the  joint  note  of  all.  (r) 

Where  three  persons  agreed  to  refer  certain  matters  in  dispute 
between  them  to  arbitrators,  and  "jointly  and  severally  "  promised 
to  perform  the  award,  and  the  arbitrators  awarded,  that  two  of 
them  should  pay  a  sum  of  money  to  the  third,  and  settled  and  di- 
rected the  amount  that  was  to  be  paid  by  eacli,  it  was  held,  that 
each  was  liable  for  the  whole  amount  as  well  as  for  his  individual 
share,  (s) 

It  has  been  held,  that  if  a  party  of  friends  dine  together  at  a 

lins  V.  Prosser,  1  B.  &  C.  682.     "  Two  or  Gahvay  v.  Mathew,  1    Camp.  403  ;  S.  C. 

more  covenantors  or  promisors  may  make  10  East,  264. 

a  contract,  consisting  of  distinct  stipula-  (q)  See  March  u.  Ward,   Peakc,   177  ; 

tions,  as  to  some  of  wliich  they  may  cove-  Clark  u.  Blackstock,  Holt,  474  ;  Hall  o. 

nant  or  promise  jointly,  and  as  to  others  Smith,  1  B.   &   C.  409,  overruled  in  Ex 

separately."     Wilde  J.  in   16  Pick.  283,  parte  Buckley,  14  iV[.  &  W.  469;    Hem- 

284.  menway  y.  Stone,  7  Mass.  58  ;  Van  Alstyne 

(«)  1  Wms.  Saund.  154,  note  (1) ;  Enys  u.  Van  Slyck,  10  Barb.  387.     A  joint  and 

V.  Dennithorne,  2  Burr.  1190.  several  promissory  note  by  several  makers 

(o)  May    V.    Woodward,   Freem.    248  ;  is  equivalent  to  a  joint  note,  and  as  many 

Robinson  v.  Walker,  7  Mod.  54  ;  1   Salk.  distinct  separate  notes  as  there  are  makers. 

393;  Bolton  v.  Lee,  2  Lev.   56  ;  Lilley  v.  Beecham  v.  Smith,  El.,  Bl.  &  El.  442. 

Hodges,  8  Mod.  106  ;  Northumberland  v.  (r)  Doty  i>.  Smith,  11  John.  543  ;  Byles' 

Errington,  5  T.  R.  522.  Bills  (6th  Eng.  ed.),  6  ;  Buckley,  ex  parte, 

(p)  Sayer  v.  Chaytor,  1  Lutwych,  696  ;  14  M.  &  W.  473. 

(s)  Mansell  v.  Burredge,  7  T.  R.  352. 
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[tavern,  tliey  are  jointly  and  severally  liable  for  the  entire  cost  of 
the  entertainment,  in  the  absence  of  circumstances  showing  an  ex- 
press intention  to  the  conti'ary.  (0 

If  two  persons  join  in  giving  a  written  order  for  an  undivided 
narcel  of  ffoods,  thev  are    generally  to  be  held    liable 

Joint  and  ,       „         ,  ■       '    n     i  ^    ■-.       t.  i  i 

several  pur-  jomtlj  for  the  price  OT  them,  {u)  But  such  an  order 
■^  *^'^^"  will  not  render  them  jointly  liable,  if  it  appear  upon  the 

whole  of  the  transaction,  that  the  seller  intended  to  accept,  and  the 
purchasers  to  give,  their  several  responsibility  only,  (v)  In  case 
two  persons  separately  employ  an  agent  to  purchase  goods  for  their 
separate  use  and  consumption,  and  he  goes  into  the  market  and 
purchases  in  one  lot,  the  employers  are  not  jointly  responsible  for 
the  payment  of  the  purchase-money,  (iv') 

If  one  of  several  joint  contractors  dies,  the  survivors  must  be 
sued  to  the  exclusion  of  the  personal  representatives  of  the  de- 
ceased ;  (?t'i)  but  if  tlie  contract  be  joint  and  several,  the  action 
may  be  brought  either  against  the  personal  representative  or  the 
survivors,  (.r)  Should  a  release  be  granted  to  one  joint  contractor, 
all  will  be  released  ;  and  where  persons  are  jointly  and  severally 
bound  for  the  performance  of  a  single  act  or  duty,  a  release  thereof 
as  to  one  will  operate  as  a  release  to  all.  (y)     But  a  contract  not  to 


(()  Forster  v.  Taylor,  3  Camp.  49  ;  Roll. 
Ab.  24,  31 .  But  see  Tileston  v.  Nettleton, 
6  Pick.  509. 

(u)  Germain  v.  Frederick,  1  Wms. 
Saimd.  291  c.  Where  one  contracts,  in 
writing,  with  three  persons,  to  give  a  bill 
of  sale  of  two  thirds  of  a  vessel  to  two  of 
them,  and  one  third  to  the  other,  and  in 
pursuance  of  the  contract  does  convey  two 
thirds,  this  is  not  a  severance  of  the  cause 
of  action,  and  a  suit  may  be  maintained 
for  the  price  against  the  whole.  Marshall 
y.  .Smith,  15  Maine,  17. 

(u)  Gibson  V.  Lupton,  9  Bing.  297.  See 
Hopkins  v.  Smith,  11  John.  IGl. 

(w)  Hoare  v,  Dawes,  Doug.  371  ;  Coope 
l:  Eyre,  1  H.  Bl.  37. 

(w')  Consequently  the  whole  liability 
ultimately  devolved  upon  the  last  surviv- 
ing contractor,  and,  after  his  death,  upon 
his  representatives.  See  Shep.  Touch,  by 
Preston,  376 ;  Richards  u.  Heather,  1  B. 
&  Aid.  29 ;  Calder  v.  Rutherford,  3  B.  & 
B.  302.     A  release  made  to  the  executor 


of  one  of  joint  obligors  is  inoperative,  be- 
cause upon  the  death  of  the  one  the  debt 
survived  against  the  others.  Ashbee  v. 
Pidduck,  1  M.  &  W.  564. 

[x]  Tower  v.  Moor,  2  Vern.  99  ;  May  v. 
Woodward,  Freem.  248 ;  Enys  v.  Donni- 
thorne,  2  Burr.  1190;  Bac.  Abr.  Obliga- 
tion (D.) ;  Foster  v.  Hooi)cr,  2  Mass.  572  ; 
Waters  v.  Riley,  2  H.  &  Gill,  305  ;  Yorks 
V.  Peck,  14  Barb.  648. 

(?/)    Hammond    u.   Roll,   March,    202 
Cheetham  <,.  Ward,  1   Bos.  &  Pul.  633 
Nicholson  v.  Rcvill,   4    Ad.    &   El.    683 
Cocks  V.  Xash,  4  M.  &,  S.  162;  S.   C.  9 
Bing.  348  ;  Brooks  !,'.  Stuart,  9  Ad.  &  El. 
854 ;  Lunt  v.  Stevens,  24  Maine,  584  ;  Col- 
lyer  Part.  (Perkins's  ed.)  §  606  ;  Walker 
I,-.  M'CuUoch,  4   Greenl.  421;   Collins  c. 
Prosser,  1  B.  &  C.  682 ;  Wiggin  v.  Tudor, 
23  Pick.  444.     But,  in  the  United  States, 
it  must  be  a  technical  release  under  seal. 
Shaw  v.  Pratt,  22  Pick.  308  ;  Harrison  u. 
Close,  2  John.  449.     But  if  one  of  several 
joint  obligors  or  debtors  be  discharged  by 
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sue  one  of  two  joint  and  several  contractors  will  not  operate  as  a 
release  of  both  ;  (a)  nor  will  a  judgment  recovered  against  one  of 
tliem  operate  as  a  discharge  to  the  other,  (a)  A  release  of  one  of 
two  sevei'al  obligors  would  not  release  the  other.  (5) 


SECTION  II. 

Of  Parties  by  Asuignmeni. 
The  common  law,  in  times  past,  assumed  that,  for  avoiding  main- 
tenance, a  chose   in   action   could  not    be  assigned   or    chosesin 
granted  over  to  another,  (c)     And  it  is  now  a  well  set-    '*'^*!''"  °^,' 

^  ^  ^  assignable 

tied  rule  of  the  common  law,  that  simple  contracts,  and   at  law. 
all  covenants  and  obligations  of  a  personal  nature,  being  choses  in 
action,  are  not  assignable  so  as  to  entitle  the  assignee,  against  the 
consent  of  the  debtor,  to  sue  on  them  in  his  own  name,  (c?) 

operation  of  law,  without  the  consent  of  others."  In  Trafton  v.  United  States,  ubi 
the  obligee  or  creditor,  and  by  no  act  of  supra,  Mr.  Justice  Story  proceeded  further, 
his,    it   will   not   take   away   his   remedy     and  held   that,  where  a  contract  is  both 

joint  and  several,  a  judgment  against  both 
joint  contractors  is  not  a  bar  to  a  several 
action  against  either  one  of  them  ;  and  a 
several  judgment  against  either  is  not  a  bar 
to  a  joint  judgment  against  both.  United 
States  u.  Cushman,  2  Su  ncr,  426.  But 
see  Ex  parte  Rowlandson,  3  P.  Wms.  405  ; 
Cabell  V.  Vaughan,  1  Wms.  Saund.  291  f; 
King  V.  Hobbs,  Metealf's  Yelv.  26,  27, 
note  (1). 

(i)  Bac.  Abr.  Obligation  (g). 

(c)  Cushing  J.  in  Pitts  v.  Holmes,  10 
Cush.  96 ;  Coolidge  u.  Ruggles,  15  Mass. 
387,  388  ;  Greenby  u.  Wilcocks,  2  John. 
1 ;  Co.  Litt.  214  a,  266  a ;  Wilde  J.  in 
Sprague  u.  Baker,  17  Mass.  589;  Parker 
t'.  Wise,  6  M.  &  Sel.  239  ;  Thompson  u. 
Doming,  14  M.  &  W.  403  ;  Jones  v.  Carter, 
8  Q.  B.  134. 

[d]  Clark  v.  Swift,  3  Met.  392  ;  Skinner 
V.  Somes,  14  Mass.  107  ;  Mosher  v.  Allen, 
16  Mass.  451.  But  "a  chose  in  action 
vested  in  the  king  is  assignable  at  law,'' 
Abbott  C.  J.  in  Lambert  v.  Taylor,  4  B. 
&  C.  138.  An  assignment  to  the  king 
empowers  the  assignee  to  sue  in  his  own 


against  the  others.  Ward  u.  Johnson,  13 
Mass.  152;  Robertson  </.  Smith,  18  John. 
459 ;  Tooker  «.  Bennett,  3  Gaines,  4 ; 
Hosack  u.  Rogers,  8  Paige,  229  ;  Town- 
send  V.  Riddle,  2  N.  H.  449. 

(«)  Dean  v.  Newhall,  8  T.  R.  168 ;  Hut- 
ton  V.  Eyre,  6  Taunt.  289 ;  Tuckerman  v. 
Newhall,  17  Mass.  582;  Rowley  w.  Stod- 
dard, 7  John.  210;  McLellan  u.  Cumber- 
land Bank,  24  Maine,  566  ;  Couch  v.  Mills, 
21  Wend.  424.  See  Brooks  u.  Stuart,  8 
Ad.  &  El.  854  ;  Solly  v.  Forbes,  2  B.  &  B. 
46 ;  McAllester  v.  Sprague,  34  Maine, 
236. 

(a)  United  States  v.  Cushman,  2  Sum- 
ner, 310 ;  Trafton  v.  United  States,  3  Story, 
646 ;  Simonds  v.  Center,  6  Mass.  18  ;  Gratz 
u.  Stump,  Cooke,  494  ;  King  v.  Hoare,  13 
M.  &W.  494;  Higgen's  case,  6  Co.  44-46. 
"  In  such  cases,"  Mr.  Justice  Wilde  ob- 
.served,  in  Ward  v.  Johnson,  13  Mass.  151, 
"  the  separate  judgments  amount  in  sub- 
stance to  the  same  as  a  joint  judgment 
against  all  the  promisors.  In  both  cases 
each  defendant  is  liable  for  the  whole  debt, 
and  payment  by    one  will   discharge  the 
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[But  this  rule  interposes  a  formal  difficulty  only,  (e)  The 
Assignable  assignment  of  a  chose  in  action  is  valid  in  equity,  and 
inequity.  courts  of  law  Will  take  notice  of  equitable  assignments 
and  will  protect  them  ;  (/)  and  will  allow  the  assignee  to  maintain 
an  action  thereon  in  the  name  of  the  assignor.  (/■'■) 


name.  So  of  an  assignment  by  the  king. 
Bac.  Abr.  Prerogative  (E.  3)  ;  McLean  J. 
in  United  States  v.  Buford,  3  Peters  (U. 
S.),  30;  and,  in  this  last  case,  it  was  said: 
"No  yalid  objection  is  perceived  against 
giving  the  same  effect  to  an  assignment  to 
the  government  in  this  country." 

(e)  Sprague  u.  Baker,  17  Mass.  589; 
Master  v.  Miller,  4  T.  E.  340  ;  Dewey  J. 
in  Gibson  v.  Cooke,  20  Pick.  17. 

(/)  Shaw  C.  J.  in  Palmer  v.  Merrill,  6 
Cush.  286 ;  BuUer  J.  in  Master  v.  Miller, 
4  T.  R.  340;  Sprague  v.  Baker,  17  Mass. 
589  ;  Putnam  J.  in  Gardner  u.  Hoeg,  18 
Pick.  170;  Shaw  C.  J.  in  Osborne  u.  Jor- 
dan, 3  Gray,  277;  Westoby  v.  Day,  2  El. 
&B1.  605;  Di.x  v.  Cobb,  4  Mass.  511,  per 
Parsons  C.  J.  ;  Eastman  v.  Wright,  6 
Pick.  316,  322;  Forrest  v.  Warrington,  2 
Desaus.  254;  Black  v,  Everett,  5  Stew.  & 
Port.  60;  Garland  u.  Richeson,  4  Rand. 
266 ;  Lyon  i .  Summers,  7  Conn.  399. 
Blackstone  seems  to  have  entertained  the 
opinion  that  the  term  chose,  or  thing  in 
action,  only  included  debts  due  or  damages 
recoverable  for  the  breach  of  a  contract, 
express  or  implied.  2  Bl.  Com.  388,  396, 
4  Denio,  82.  But  Mr.  Chancellor  Kent 
397  ;  Bronson  C.  J.  in  Gillet  v.  Fairchild, 
gives  to  the  term  a  far  more  extended  sig- 
nification. He  says :  '*  Chosc^s  in  action 
are  personal  rights  not  reduced  to  posses- 
sion, but  recoverable  by  action  at  law. 
Money  due  on  bond,  note,  or  other  con- 
tract, damages  due  for  breach  of  covenant 
for  the  detention  of  chattels,  or  for  torts, 
arc  included  under  this  general  head  of 
title  to  things  in  action."  2  Kent,  351. 
In  Gillet  v.  Fairchild,  4  Denio,  80,  82, 
Bronson  C.  J.  adopts  the  above  descrip- 
tion. In  People  V.  Tioga  C.  P.  19  Wend. 
75,  Mr.  Justice  Cowen  said  :  "  Chose  in 
action,  taken  in  its  broadest  latitude,  com- 
prehends  not  only  a  demand  arising  on 


contract,  but  also  a  wrong  or  injury  done 
to  property  or  person.  But  for  the  pur- 
poses of  any  sort  of  assignment,  legal  or 
equitable,  I  can  nowhere  find  that  the  term 
has  ever  been  carried  beyond  a  claim  due 
either  on  contract,  or  such  whereby  some 
special  damage  has  arisen  to  the  estate  of 
the  assignor."  And  he  concludes  that 
demands  arising  from  injuries  strictly  per- 
sonal, whether  arising  from  tort  or  con- 
tract, are  not  assignable,  but  all  others 
arc.  Gardiner  C.  J.  in  McKee  v.  Judd,  2 
Kernan  (N.  Y,),  625,  626. 

(/I)  Clark  u.  Swift,  3  Met.  394,  395; 
Putnam  J.  in  Gardner  v.  Hoeg,  18  Pick. 
170;  Sater  u.  Henderson,  1  Morris,  118; 
Shaw  C.  J.  in  Palmer  v.  Merrill,  6  Cush. 
266.  Thus,  if  a  bond  is  assigned,  the 
assignee  cannot  maintain  an  action  on  it 
in  his  own  name,  but  he  may  sue  and  re- 
cover the  money  in  the  name  of  the  obligee. 
Legh  V.  Legh,  1  Bos.  &  Pul.  447  ;  Heath  v. 
Hall,  4  Taimt.  328  ;  PhiUips  v.  Claggett, 
11  M.  &  W.  84.  "The  assignor,  by  the 
assignment,  gives  authority  to  the  assignee 
to  use  his  name  in  any  legal  proceedings 
which  may  become  necessary  to  give  full 
effect  to  the  assignment.  The  assignor 
becomes  the  trustee  of  the  assignee." 
Morton  J.  in  Eastman  v.  Wright,  6  Pick. 
316,  322.  It  is,  however,  only  when  the 
assignee  has  acquired  a  title  through  the 
promisee  that  he  can  insist  upon  the  right 
to  maintain  an  action  in  the  name  of  the 
promisee.  Ballard  v.  Grecnbush,  24  Maine, 
336.  In  practice,  a  debt  is  frequently  re- 
covered in  the  name  of  tlie  assignor  for 
the  benefit  of  the  assignee,  when,  from  the 
peculiar  facts  of  the  case,  no  action  could 
have  been  maintained  by  the  last  named 
party  against  the  debtor.  Thus,  A.,  B., 
and  C.  are  sharcliolders  and  partners  in  a 
mercantile  concern,  which  stops  payment, 
being  at  the  time  of  stoppage  indebted  to 
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[The  action  at  law  must  always  be  brought  in  the  name  of  the 
assignor  of  a  chose  in  action,  unless  the  debtor  has  prom-    Action  at 
ised  to  pay  the  assignee  ;  the  assignment  authorizing  the   innate  of 
assignee  to  use  the  assignor's  name  in  all  necessary  legal   assignor. 
proceedings.  (^)     Upon  the  decease  of  the  assignor,  the  assignee 
may  sue  in  the  name  of  the  executor  or  administrator.  Qi) 

If  the  debtor  has  assented  to  the  assignment  and  expressly  prom- 
ised to  pay  the  assignee,  the  action  may  be  brought  in    xJniess 
the  name  of  the  assignee,  (i)     The  obligor  in  a  bond   '^^^l^l^ 
may  be   sued  in  assumpsit  upon  a  promise  to  perform   to  pay. 


D.  and  other  creditors.  A.,  being  largely 
interested  in  the  concern,  and  anxious  to 
effect  a  speedy  adjustment  of  its  affairs, 
gives  security  to  a  certain  bank  for  ad- 
vances to  be  made  by  them  for  the  purpose 
of  liquidating  the  various  claims  upon  the 
company  in  which  he  is  interested.  Out 
of  these  advances  D.  is  paid,  who  there- 
upon assigns  the  debt  due  to  him  from  the 
firm  to  a  trustee  on  behalf  of  A.  An  ac- 
tion may  now  be  maintained  against  B. 
and  C,  who  are  shareholders  in  the  in- 
solvent concern,  in  the  name  of  D.,  and 
the  amount  of  said  debt  may  thus  be  re- 
covered for  the  benefit  of  A.,  who  could 
not  sue  his  copartners  at  law.  Nor  can 
payment  be  pleaded  by  B.  and  C.  in  de- 
fence to  such  an  action ;  for  the  transac- 
tion amounts  in  law  to  a  purchase  of  the 
debt  due  to  D.,  and  not  to  payment.  See 
M'Intyre  v.  Miller,  13  M.  &  W.  725. 

(g)  Amherst  Academy  v.  Cowles,  6  Pick. 
427;  Mosher  v.  Allen,  16  Mass.  452; 
Winchester  v.  Hackley,  2  Cranch,  342  ; 
Mulford  V.  French,  2  Penn.  463 ;  Jarman 
V.  Howard,  3  Marsh.  384 ;  Eastman  v. 
Wright,  6  Pick.  322  ;  Norris  v.  Douglass, 
2  South.  817;  Parker  C.  J.  in  Usher  v. 
D'W*Ife,  13  Mass.  290,  292;  Coolidge  v. 
Ruggles,  15  Mass.  388 ;  Jessel  v.  Williams- 
burg Ins.  Co.  3  Hill,  88  ;  Skinner  v.  Somes, 
14  Mass.  107  ;  M'Kinney  v.  Alvis,  14  111. 
33 ;  Pitts  V.  Holmes,  10  Cush.  92,  97  ; 
Powles  u.  Innes,  11  M.  &  W.  10.  By 
the  statutes  or  the  local  usages  of  several 
of  the  states  of  the  Union,  assignees  are 
authorized  to  sue  in  their  own  names  on 
assigned  bonds  and  other  contracts.  Smith 


V.  Schibel,  19  Missou.  140;  Worthington 
V.  Curd,  15  Ark.  491  ;  Long  v.  Constant, 
19  Missou.  320;  Cox  u.  Sprigg,  6  Md. 
274 ;  Dickinson  u.  Burr,  15  Ark.  372  ; 
Priolean  u.  Southwestern  R.  K.  Bank,  16 
Geo.  582. 

(h)  Grover  v.  Grover,  24  Pick.  261  ; 
Dawes  v.  Boylston,  9  Mass.  337  ;  Cutts  v. 
Perkins,  12  Mass.  206. 

(i)  Lang  v.  Fiske,  2  Pairf.  385  ;  Smith 
V.  Berry,  18  Maine,  122;  Barger  u.  Col- 
lins, 7  Harr.  &  J,  213  ;  Crocker  %,.  Whit- 
ney, 10  Mass.  316,  319  ;  Richardson  C.  J. 
in  Wiggin  v.  Damrell,  4  N.  H.  69  ;  Currier 
u.  Hodgdon,  3  N.  H.  32 ;  Warren  v. 
Wheeler,  21  Maine,  484  ;  Mowry  v.  Todd, 
12  Mass.  281 ;  Morton  J.  in  Parkhurst  v. 
Dickerson,  21  Pick.  307,  309,  310;  Buck- 
lin  V.  Ward,  7  Vt.  195  ;  Moar  v.  Wright, 
1  Vt.  57;  Stiles  v.  Farrar,  18  Vt.  444; 
Thompson  v.  Emery,  27  N.  H.  269 ;  Clark 
V.  Thompson,  2  R.  I.  146  ;  Hodges  v.  East- 
man, 12  Vt.  358;  Shaw  C.  J.  in  Derby  i>. 
Safidford,  9  Cush.  264 ;  Bourne  v.  Cabot, 
3  Met.  305  ;  Weed  v.  Jewett,  2  Met.  608  ; 
Tibbetts  v.  Gerrish,  25  N.  H.  41,  48;  Ed- 
son  V.  Fuller,  22  N.  H.  191.  It  makes  no 
difference  whether  the  chose  in  action  as 
signed  was  a  written  or  parol  contract,  or 
consisted  of  an  express  or  implied  promise. 
Clark  u.  Thompson,  2  R.  1.  146,  149; 
Currier  o.  Hodgson,  3  N.  H.  82.  The 
promise  of  the  debtor  to  pay  the  assignee 
in  such  cases  may  be  inferi'ed  from  the 
acts  of  the  parties ;  Barger  v.  Collins,  7 
Harr.  &  J.  213;  Crocker  u.  Whitney,  10 
Mass.  281  ;  Doty  v.  Wilson,  14  John.  378  ; 
Hawes  v.  Saunders,  Cowper,  290  ;  Fenncr 


name. 
When, 
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[made  by  him  to  an  assignee  thereof;  and  the  assignee  may  bring 
the  action  in  his  own  name.  (/) 

But  where  the  contract,  or  other  matter  assigned,  comes  properly 

within  the  jurisdiction  of  a  court  of  equity,  the  assignee 
may  sue  in  may  sue  upon  it  in  that  court,  in  liis  own  name,  irre- 
h?s'own''        spective  of  any  promise  by  the  debtor  to  pay  him.  (¥) 

So,    where    special    circumstances    render  it    necessary 

for  the  assignee  to  seek  the  jurisdiction  of  a  court  of 
equity  for  relief,  to  prevent  a  failure  of  justice,  the  assignee  may 
sustain  his  suit  there  upon  a  mere  legal  demand,  as,  if  the  assignor 
interferes  to  prevent  the  assignee  from  trying  the  matter  in  his 
name  at  law,  especially  if  this  interference  be  in  collusion  with  the 

debtor.  (0    But,  as  a  general  rule,  a  court  of  equity  will 

When  not.  ^  -^ .  .  ^  .  ,^11 

not  entertain  a  suit  brought  by  the  assignee  of  a  debt  or 
contract,  which  is  a  mere  legal  demand,  but  will  leave  him  to  his 
suit  at  law  in  the  name  of  the  assignor.  (?n) 

A.  court  of  equity  will  decree  specific  performance  of  a  contract 
Soecific  ^^  favor  of  the  assignee  of  the  benefit  oF  it.     Thus,  the 

performance     assignee  of  a   contract  for  the  purchase   of  land  may 

ofcontra-t  °  .^  t^nci" 

in  favor  of      obtam  specihc  performance  agamst  the  vendor,  (w)      bo, 
the   assignee  of  an  agreement  for  a  lease  may  enforce 

[-.  Meares,  2  Wm.  Bl.  1269  ;  andtheequi-  {I)  Hammond  v.  Messenger,  9  Sim. 
table  interest  obtained  by  the  assigriment  327  ;  Ontario  Banli  i .  Mumford,  2  Barb, 
is  said  to  be  sufficient  consideration  to  Ch.  597  ;  Riddle  v.  Mandeville,  5  Cranch, 
sustain  the  express  promise.  See  Thomp-  322;  Keys  u.  Williams,  3  Y.  &  C.  Ex. 
son  V.  Emery,  27  N.  H.  273  ;  Currier  v.  402,  466  ;  Rose  v.  Clarke,  1  Y  &  C.  ■')34. 
Hodgdon,  3  N.  H.  273  ;  Edson  v.  Fuller,  A  court  of  equity  will  not  assist  an  as- 
23  N.  H.  191  ;  Crocker  u.  Whitney,  10  signee  of  a  chose  in  action  unless  the  as- 
Mass.  316,  319 ;  Doty  I'.  Wilson,  14  John,  signmentwas  made  upon  u  valid  consid- 
378  ;  Wiggin  «.  Damrell,  4  N.  II.  75.  But  eration.  Edwards  w.  Jones,  1  My.  &  Cr. 
see,  upon  this  last  point,  10  Mass.  322,  226;  M'Fadden  u.  Jenkyns,  1  Hare,  458, 
Rand's  note;  1   Wms.   Saund.  210,  note  461. 

(1);    Tibbeta  v.  George,  5  Ad.  &  El.  115;  (7?!)  Hammond  r.  Messenger,  9  Sim.  327 

21  Amer.  Jur.  284,  and  pos(,  "  Novation."  1  Dan.  Ch.  Pr.  (Perkins's  ed.)  248,  in  note 

(j)  Warren  v.  Wheeler,  21  Maine,  484.  Ontario  Bank    r.  Mumford,  2   Barb.  Ch, 

(k)  Master  v.  Miller,  4   T.  R.  340,  per  R.  597  ;  Carter  v.  United  Ins.  Co.  1  J^hn 

BuUcr   J.;    Row  v.  Dawson,  1  Ves.   sen.  Ch.  463  ;  Adair  w.  Winchester,  7  Gill  &  J, 

.331;  Smith  K.  Everett,  4  Bro.  C.  C.  (Per-  114;    Moseley   v.   Boush,   4   Rand.   391 

kins's  ed.)  48,  50  ;  Lett  D.Morris,  4  Sim.  Smiley  v.   Bell,   Martin  &   Yerger,  378 

607  ;    Morton   u.  Naylor,   1    Hill,  583  ;  2  Dhegctoft  v.  London  Ins.  Co.  Moseley  R 

Story  Eq.  Jur.  §§  1044,  1057  ;    Tiernan  v.  83;  Cover    r.  Christie,  2  Harr.  &  J.  67 

Jackson,  5  Peters  (U.   S.),  498;  Ex  pai-lc  Townsend  v.  Carpenter,   10  Ohio,  21,  is 

South,  3   Swanst.   393 ;    Ensign   u.  Kel-  contrary. 

logg,  4  Pick.  I ;  Nelthorpo  u.  Holgate,  1  (n)  Nelthorpe  v.  Holgate,  1  Coll.  C.  C. 

Coll.  C.  C.  203,  217.  203. 


BY   ASSIGNMENT.  1361 

[the  granting  of  the  lease  ;  but  the  lessor  is  entitled  to  have  the 
covenants  executed  by  the  person  with  whom  the  original  agree- 
ment was  made,  (nt^) 

As  a  general  rule,  where  there  is  no  statute  provision  or  rule  of 
public  policy  to  prevent,  all  choses  in  action,  in  the  sense  -^yj^j^j  ^^^y 
of  claims  for  debts  due,  and  damages  recoverable  for  beassigped. 
the  breach  of  contracts,  express  or  implied,  may  pass  by  assign- 
ment, (m)  A  debt  for  goods  sold,  of  which  the  evidence  rests  on 
an  account  book,  is  assignable  ;  (o)  so  the  unliquidated  balance 
due  on  mutual  accounts  ;  (p)  so  a  judgment  and  execution.  (5)  A 
bond  may  be  assigned,  and  the  assignee  may  maintain  a  suit  upon 
it  either,  in  a  proper  case,  in  equity  in  his  own  name,  (r)  or  at  law 
in  the  name  of  the  assignor,  (s)  The  assignee  of  a  bond  cannot 
sue  at  law  upon  it  in  his  own  name,  although  it  is  made  payable  to 
"  assigns,"  (i)  unless  an  express  promise  is  made  to  pay  him.  (m) 

The  protection  thus  afforded  to  an  assignee  of  choses  in  action  is 
not  limited  to  such  as  are  actually  existing  at  the  time  of  the  as- 
signment. A  valid  assignment  may  be  made  of  the  expected, 
though  contingent  avails  of  future  transactions  under  an  existing 
contract ;  as,  of  compensation  not  yet  earned,  but  to  be  earned 
under  an  existing  contract,  although  subject  to  a  contingency, 
whether  it  ever  will  be  earned,  (w)     So  a  contingent  debt  may  be 

(m')  Crosbio  v.  Tooke,   1    Myl.   &  K.  Bank,  11   Mass.   153;  Jones  u.  Burton,  5 

431 ;  Morgan  v.  Rhodes,  1  Myl.  &.  K.  435  ;  Blackf.  372  ;  Gayle  v.  Benson,  3  Ala.  234 ; 

Dowell  V.  Dew,  1  Y.  &  G.  C.  C.  345.  Haden  v.  Walker,  .5  Ala.  86  ;  Harrison  u. 

(n)    See  per  Parsons  C.  J.  in   Dix   v.  Marshall,  6  Porter,  65  ;  State  v.  Herod,  6 

Cobb,  4  Mass.  511  ;  Comegys  u.  Vasse,  1  Blackf.  444. 

Peters  (U.  S.),  193  ;  Crocker  v.  Whitney,  (r)  Ensign  v.  Kellogg,  4  Pick.  1. 

10   Mass.    316  ;    Lawrence   v.   Bayard,   7  (s)  Skinner   v.   Somes,  14   Mass.   107  ; 

Paige,   70;  Gillet  v.  Fairchild,  4  Denio,  Lcgh  u.  Legh,  1  Bos.  &  Pul.  447 ;  Phillips 

80,82.     It  seems,  that  a  cause  of  action,  v.    Cloggett,   11    JM.  &  W.   84;    Licey  u. 

which  would  survive  to  personal  represent-  Lieey,  7  Barr,  251. 

atives,  can  be  transferred  to  and  enforced  {t)  Skinner   c.    Somes,  14   Mass.  107  ; 

by   an   assignee.     Zabriskie   v.    Smith,  3  Smock  v.  Taylor,  Coxe,  177 ;  Sheppard  v. 

Kernan  (N.  Y.),  322.  Stiles,  2  Halst.  24. 

(0)  Dix   i>.  Cobb,  4  Mass.  511  ;    Norris  (u)  Warren  v.  Wheeler,  21  Maine,  484. 

V.  Douglass,  2  South.  817  ;  Woorlbridgc  v,  (y)  If  a  party  is  under  an  engagement 

Perkins,  3  Day,   364 ;  Spaflford   c.  Page,  for  «  term  of  time,  to  which  a  salary  is 

15  Vt.  490  ;   Cummings  v.  FuUam,  13  Vt.  affixed,  payable  quarterly,  especially  if  he 

434.  has  entered  upon  the  duties  of  his  office, 

(p)  Bartlett  u.  Pearson,  29  Maine,   9  ;  although  at  any  time  liable  to  be  removed, 

Crocker  v.  Whitney,  10  Mass.  316;   Mul-  he  has  an  interest  which  may  be  assigned, 

hall  V.  Quinn,  1  Gray,  105,  107.  Brackett  v.  Blake,  7  Met.  335.     So  wages 

{q)  Dunn  v.  Snell,  15  Mass.  481  ;  Allen  to  be  earned  under  a  subsisting  engage- 

V.  Holden,  9  Mass.  133  ;  Brown  </.  Maine  raent  may  be  assigned,  although  the  work- 
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Contingent      [assigned,  and  when  the  debt  becomes  due  on  the  hap- 
debts.  pening  of  the  contingency,  the  assignee  may  sue   for  it 

in  his  own  name,  if  the  debtor  has  promised  to  pay  him.  Qui) 

But  to  render  a  debt  or  claim  a  proper  subject  of  an  assignment 
at  law,  it  must  have  an  actual  or  potential  existence.    It 

What  may  ,  ,    .        ,  .  i  •         i  ^ 

not  be  as-       must  be  a  claim  to  somethmg  due   or  to  become   due. 
signe  •  rpj^g  mere  possibility  of  being  employed  by  a  person,  and 

of  earning  wages  under  that  employment  at  a  future  time,  is  not 
the  subject  of  an  assignment,  (x) 


man  works  by  the  piece,  and  his  wages  per 
month  vary.  Hartley  v.  Tapley,  2  Gray, 
56.5.  In  this  case  tlie  court  said  :  "  The 
rule  is,  that  wages  to  be  earned  under  an 
engagement  existing  at  the  time  of  giv- 
ing the  order,  are  assignable ;  but  not 
money  to  be  earned  hereafter  under  a  new 
engagement."  Taylor  v.  Lynch,  5  Gray, 
49.  Where  a  workman  in  the  employment 
of  a  manufacturing  company  made  an  as- 
signment of  the  wages  then  due,  and  which 
should  thereafter  become  due  to  him  to  a 
certain  date,  in  consideration  of  being  in- 
debted to  the  assignee,  and  an  undertaking 
on  the  part  of  the  latter  to  supply  the  for- 
mer with  groceries,  from  time  to  time,  as 
his  family  might  need  them,  it  was  held, 
that  the  assignment,  in  the  absence  of 
fraud,  was  valid,  and  tiansferred  to  the 
assignee  all  the  assignor's  interest  in  his 
wages  for  the  time  specified.  Emery  i'. 
Lawrence,  8  Gush.  151.  In  Weed  v.  Jew- 
ett,  2  Met.  605,  an  assignment  of  future 
earnings  was  held  good,  where  the  assignor 
was  in  the  actual  employment  of  a  third 
party,  though  it  did  not  appear  whether^ 
for  a  certain  time  or  indefinitely.  In 
Gardner  v.  Hoeg,  18  Pick.  168,  an  assign- 
ment by  a  seaman,  before  the  commence- 
ment of  a  whaling  voyage  for  which  he 
had  shipped,  of  his  lay  or  share  in  the 
profits  of  the  voyage,  was  sustained.  A 
seaman  on  board  a  whale-ship,  npon  a 
certain  lay,  gave  an  order  in  writing  with- 
out date  upon  the  owners  to  certain  per- 
sons —  to  whom  he  was  indebted  in  a 
small  sum,  and  who  afterwards  advanced 
more  for  the  seaman's  benefit,  —  authoriz- 
ing them  to  receive  the  whole  amount  of 


his  lay  or  voyage.  Notice  of  this  order 
was  given  to  the  owners,  of  the  ship. 
Shaw  0.  J.  said  :  "  The  plaintiff  contends 
that  this  order  upon  the  owners;  given  by 
the  seaman  to  the  trustees  [the  payees], 
authorizing  them  to  receive  the  whole  of 
his  voyage  or  lay,  in  part  to  secure  them 
for  advances,  was  an  assignment,  and 
vested  an  interest  in  them.  We  think  that 
is  the  true  view  of  the  transaction  ;  it  was 
an  authority  coupled  with  an  interest,  in 
its  nature  not  revocable  by  the  party  who 
gave  it ;  and  this  is  the  true  description  of 
an  assignment.  But  it  was  an  equitable 
assignment,  the  assignment  of  a  chose  in 
action.  It  gave  them  an  equitable  or  ben- 
eficial interest,  to  the  extent  of  their 
advances."  Osborne  v.  Jordan,  3  Gray, 
277. 

(w)  Crocker  v.  Whitney,  10  Mass.  316. 
There  must  be  an  existing  contract,  on 
which  the  debt  may  arise.  This  is  the 
foundation  on  which  such  an  assignment 
of  a  future  contingent  interest  must  rest; 
for  without  any  existing  contract  to  uphold 
it,  there  could  be  no  existing  interest  to 
assign.  Cutts  v.  Perkins,  12  Mass.  206; 
Farnsworth  v.  Jackson,  32  Maine,  422, 
423.  It  is  not  necessary  that  money,  pay- 
able on  a  contingency,  should  be  payable 
by  virtue  of  a  written  contract  to  make  it 
assignable.  Shepley  J.  in  Farnsworth  v. 
Jackson,  32  Maine,  423. 

(x)  Mulhall  V.  Quinn,  1  Gray,  105; 
Farnsworth  v.  Jackson,  32  Maine,  419. 
To  make  a  grant  or  assignment  valid  at 
law,  the  thing,  which  is  the  subject  of  if, 
must  have  an  existence,  actual  or  poten- 
tial, at  the  time  of  such  grant  or  assign- 
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[A  power  of  attorney,  although  irrevocable  in  terms,  does  not 
amount  to  an  assignment,  when  no  assignable  interest   a  mere 
exists  at  the   time.  («/)     A  mere  license  cannot  be  as-   1"=™^^- 
signed ;  as,  to  cut  timber,  or  erect  a  dam  on  the  lands   ticeship 
of  the  grantor,  (a)     A  contract  of  apprenticeship  is  one   •^o"'""'"^'- 
of  personal  trust,  and  is  not  assignable,  (a) 

So  contracts  in  which  the  personal  acts  and  qualities  of  one  of 
the  contracting  parties  form  a  material  ingredient  are,  in  general, 
not  assignable ;  thus,  a  contract  by  a  publisher  with  an  author  to 
publish  a  work,  was  held  not  assignable  by  the  publisher  to  another, 
without  the  consent  of  the  author,  in  consequence  of  the  personal 
trust  placed  in  the  publisher  by  the  author,  (a^)  A  mere  offer  of 
a  contract  made  to  a  person,  before  acceptance,  is  not  assignable 
even  in  equity,  (a^) 

Certain  ohoses  in  action  have  been  held  not  to  be  assignable,  either 
at  law  or  in  equity,  for  reasons  of  public  policy.     Thus,   „  ,, 
the  acti'uing  half  pay  of  officers  in  the  army  and  navy   apd  commis- 
has  been   held,   in  England,  not    to  be  assignable.  (6) 


ment;  a  mere  possibility  is  not  assignable. 
Story  J.  in  Mitchell  v.  Winslow,  2  Story, 
630,  638 ;  Wood  &  Foster's  case,  1  Leon. 
42  ;  Grantham  v.  Hawley,  Hobart,  132  ; 
Robinson  o.  Macdonnell,  5  M.  &  S.  228. 
See  Stewart  v.  Kirkland,  19  Ala.  162.  But 
in  equity  assignments  are  supported  of  ferable 
contingent'interests  and  expectations,  and  469. 
also  of  things  which  have  no  present,  act- 
ual, or  potential  existence,  but  rest  in  mere 
possibility  only.  Story  J.  in  Mitchell 
V.  Winslow,  2  .Story,  630,  639  ;  Field  o. 
Mayor  &c.  of  New  York,  2  Selden  (N.  Y.) 
179  ;  Commercial  Bank  v.  Colt,  15  Barb. 
506.  See  per  Putnam  J.  in  Gardner  v. 
Hoeg,  ISPick.  168. 

(.y)  Hall  V.  Jackson,  20  Pick.  194.  See 
Carrique  v.  Sidcbottom,  3  Met.  297  ;  Weed 
I).  Jewett,  2  Mot.  608.  A  letter  of  attorney, 
irrevocable,  to  receive  a  sum  of  money  to 
the  attorney's  own  use,  is  prima  facie  an 
assignment;  but  as  it  is  not  a  direct,  and 
is  only  a  constructive  assignment,  it  is 
capable  of  being  explained  by  extrinsic 
evidence.   Gerrish  v.  Sweetser,  4  Pick.  374. 

(2)s  Emerson  v.  Fisk,  6  Greenl.  200; 
Mellen  C.  J.  in  Pease  v.  Gibson,  6  Greenl. 
83  ;    Carleton   v.    Redington,   21    N.    H. 


291  ;  Cowlcs  V.  Kidder,  24  N.  H.  379, 380  ; 
Howes  V.  Ball,  7  B.  &  C.  481.  A  gro- 
cery license  is  not  assignable.  Lewis  o. 
United  States,  1  Morris,  199;  Munsell  v. 
Temple,  3  Gilm.  93.  A  license  to  keep  a 
ferry,  was  held  in  Illinois,  not  to  be  trans- 
Lombard   V.    Cheever,  3  Gilm. 


(a)  Tucker  v.  Magee,  13  Ala.  99  ;  Davis 
V.  Coburn,  8  Mass.  199  ;  Hall  v.  Gardner, 
1  Mass.  172 ;  Clement  v.  Clement,  8  N.  H. 
471. 

(ai)  Stevens  w.Benning,  1  K.  &  J.  168. 
See  per  Lord  Abinger  C.  B.  in  Gibson  v. 
Carruthers,  8  M.  &  W.  321,  343. 

(a2)  MeyncU  v.  Surtees,  3  Sm.  &  Giff. 
101,  117. 

{b)  "Emoluments  of  this  sort  are  grant- 
ed for  the  dignity  of  the  state,  and  for  the 
decent  support  of  those  persons  who  are 
engaged  in  the  seAice  of  it."  "  Besides, 
an  officer  has  no  certain  interest  in  his  half 
pay,  for  the  king  may  at  any  time  strike 
him  off  the  list.  Indeed,  assignments  of 
half-pay  have  been  frequently  made  in  fact, 
but  they  cannot  be  su]iportcd  in  law.  It 
might  as  well  be  contended  that  the  salaries 
of  the  judges,  which  are  granted  to  sup- 
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[The  same  has  been  held  in  respect  to  their  commissions,  (e) 
Shares  of  Shares  of  seamen  in  prizes,  captured  by  private  armed 
vessels,  are  not  assignable,  so  as  to  authorize  a  suit 
against  the  agent  in  the  name  of  the  assignee,  (c^) 
So  the  assignment  of  a  bare  right  to  file  a  bill  in 
equity  for  a  fraud  committed  upon  the  assignor,  has 
been  considered  void,  as  contrary  to  public  policy,  (e) 
So  a  mere  right  of  action  for  a  tort  has,  for  the  like 
reason,  been  held  not  to  be  assignable.  (/)  A  distinc- 
tion has,  however,  been  taken  between  different  classes 
of  torts :  those,  which  cause  injuries  strictly  personal,  being  re- 
garded as  furnishing  no  assignable  claim  for  damages  ;  (^)  while 
the  contrary  is  held  as  to  those,  from  which  some  special  loss  has 
arisen  to  the  estate  of  the  assignor.  (Ji)  Thus,  it  has  been  decided 
in  New  York,  that  a  claim  to  damage  arising  from  the  wrongful 
conversion  of  personal  property  is  a  chose  in  action,  that  is  assign- 
able, (i)     No  assignment  will,  however,  be  upheld,  which  Evolves 


seamen  in 
prizes. 


Bare  rigli^  to 
file  a  bill  in 
equity. 

Mere  right 
of  action 
for  tort. 

Distinclion. 


port  the  clii;nit_y  of  the  state  and  the  ad- 
ministration of  justice,  may  be  assigned." 
Lord  Kenyon  C.  J.  in  Flarty  v.  Odium,  .3 
T.  E.   681,  682,  683  ;  Lidderdale  v.  Mon- 
trose, 4  T.  R.  248;  Gardner  v.  Hocg,  18 
Pick.   171;  Wells  r.  Foster,  8  M.   &  W. 
149  ;  Stone  a.   Lidderdale,   2  Anst.    553 
McCarthy  r.  Goold,  1  Ball  &  Beat.  387 
Tunstall   i.  Boothliy,   10  Sim.   54:2,   549 
Price  V.  Lovctt,  4  Eng.  Law  &  Eq.  110. 

(c)  2  Story  Eq,  Jur.  §  1040  d;  Collycr 
w.  Falcon,  2  Turn.  &R.  459.  But  an  officer 
in  the  army  may  assign  for  the  benefit  of 
his  creditors  the  difference  received  by  him 
upon  going  on  half  pay.  Price  v.  Lovett, 
4  Eng.  Law  &  Etj.  HO. 

(d)  Usher  v.  D'WolCe,  13  Mass.  290. 

(e)  Prosscr  c.  Edmonds,  1  Y.  &  Coll. 
481  ;  2Story  Eq.  Jur.  §  1040  g;  IMorrison 
V.  Deadrick,  10  Humph,  342. 

(/)  Gardner  r.  Adams,  12  Wend.  297; 
2  Story  Eq.  Jur.  §  1040  g  ;  Comcgys  v. 
Vasse,  1  Peters  (U.  S.),  193.  ]n  McKcev. 
Judd,  2  Kcrnan,  625,  Hand  J.  dissenting, 
said  :  "  Where  the  assignment  is  made  on 
the  mere  motion  of  the  parties,  of  the  mere 
right  to  bring  an  action  for  a  mere  tort,  it 
has  been  considered  void  on  the  ground  of 
public  policy." 


(17)  Comegys  r.  Vassc,  1  Peters  (U.  S.), 
193,  213,  per  Story  J. ;  Cowen  J.  in  Peo- 
ple V.  Tioga  C.  P.  19  Wend.  75 ;  Gardiner 
C.  J.  in  McKce  i.  Judd,  2  Kernan,  625, 
626. 

(h)  Cowen  J.  in  People  v.  Tioga  C.  P. 
19  Wcnil.  75 ;  Gardner  C.  J.  in  McKeo  r. 
Judd,  2  Kernan,  625,  626. 

(/)  McKcc  V.  Judd,  2  Kernan,  625,  626  ; 
two  judges  dissented.  But  in  the  subse- 
quent rase  of  Zabriskie  u.  Smiih,  3  Ker- 
nan, 332,  333,  Denio  J.  s.aid  :  "  We  de- 
cided at  the  last  terra  in  the  case  of  JlcKce 
V.  Judd,  that  a  right  of  action  for  the 
conversion  of  personal  chattels  might  be 
assigned,  so  a.s  to  vest  a  property  in  the 
assignee."  "  This  was  in  accordance  with 
Gilktt  V.  Fairchild,  4  Dcnio,  80,  and  Hud- 
son 0.  Plets,  11  Paige,  180,  and  I  have 
no  doubt  of  its  correctness."  It  had 
been  previously  decided  that  the  owner  ot 
a  chattel  wrongfully  withheld  by  another 
might  sell  it  so  as  to  give  the  purchaser  a 
right  to  demand  it,  and  upon  refusal  to 
deliver  it,  to  bring  an  action  for  the  con- 
version done  10  himself  liy  such  refusal. 
I-lall  r.  Robinson,  2  Comst.  293.  See 
Happiss  V.  Eskridge,  2  Ired.  Ch.  54  ;  Day 
V.  Whitney,  1   Pick.  503.     But  see   Stog- 
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[a  violation  of  the  principles  of  law  respecting  champerty  and  main- 
tenance. (_/)     But  a  man  may,  consistently  with  these   property 
principles,  purchase  by  assignment  the  whole  interest  of  JJIayb^*^" 
another  in  a  contract,  or  security,  or  other  property,    signed. 
which  is  in  litigation,  provided  he  does  not  undertake  to  pay  any 
costs,  or  make  any  advances  beyond  the  mere  support  of  the  ex- 
clusive interest,  which  he  has  so  acquired.  (F) 

It  was  formerly  held,  that  an  assignment  of  a  contract  must  be 
made  by  an  instrument  of  as  high  a  nature  as  that  evi-    ^,  , 

.     •'  °  Of  the  mode 

dencmg  the  contract.  (Z)  But  it  is  now  established  of  making 
that  no  particular  form  is  necessary,  in  equity,  to  consti- 
tute an  assignment  of  a  debt  or  chose  in  action,  (m)  Any  order,  (w) 
writing,  or  act  which  makes  an  appropriation  of  a  fund,  amounts  to 
an  equitable  assignment  of  that  fund,  (o)  .  An  assignment  of  a  debt 
may  be  by  parol  as  well  as  by  deed,  (p)  And  where  the  assignment 
has  been  executed  by  a  delivery  of  the  evidence  of  the  contract, 

dell    r.  "Fugate,    2    Marsh.    (Ky.)    136;  against  the  consent  of  the  drawee,  amount 

Dunklin  v.  Wilkins,  5  Ala.  199.  to  an  assignment ;  for  the  debtor  is  not  to 

(j)  "Wood  t>.  Downes,  18  Vcs.  jr.  125,  be  subjected  to  distinct  demands  on  the 

126  ;  Arden  a.  Patterson,  5  John.  Ch.  44,  part  of  several  persons,  when  his  contract 

48,  51 ;  2  Story  Eq.  Jur.  §  1049.  was  one  and  entire.     Gibson  r.  Cooke,  20 

{k)  2  Story  Eq.  Jur.  §  1050.  Pick.  15;  Mandeville  a.  Welch,  5  Wheat. 

(/)  Wood  V.  Partridge,  11   Mass.  488,  287;  Shaw  C.  J.  in  Palmer  i/.  Merrill,  6 

491;   Perkins  v.  Parker,   1    Mass.    H7  ;  Cush.  287;  Bullard  </.  Randall,  1   Gray, 

Dennis  u.  Twitchell,  11  Met.  183  ;  Brewer  605.     See  Robbins  v.  Bacon,   3    Greenl. 

u.  Dyer,  7   Cush.  337  ;  Vose  v.  Handy,  2  346,  350 ;  Gibson  v.  Finley,  4  Md.  Ch.  75  ; 

Greenl.  334;  Dunn  u.  Snell,  15  Mass.  484.  The  Hull  of  a  New  Ship,  Davies,  199. 


(m)  2  Story  Eq.  Jur.  §  1047  ;  Putnam 
J.  in  Weed  u.  Jewett,  2  Met.  609  ;  Con- 
way V.  Cutting,  51  N.  H.  407. 

(n)  Bourne  u.  Cabot,  3  Met.  305.  An 
order,  draft,  or  bill,  drawn  for  the  whole 
of  a  particular  fund  is  an  equitable  assign- 


The  order  should  be  direct  on  the  debtor, 
or  person  holding  the  funds  of  the  drawer. 
Rodick  V.  Gandell,  1  De  G.,  M.  &  G.  763. 
See  Williams  v.  Everett,  14  East,  582; 
Wharton  v.  Walker,  4  B.  &  C.  163  ;  Mal- 
colm ^.  Scott,  5  E.xch.  601  ;  S.  S.  3  Mac. 


ment  of  such  fund  to  the  payee,  and  binds     &  G.  20 ;  Moore  v.  Bushell,  27  L.  J.  Exch. 


it  after  notice  to  the  drawee.  Mande- 
ville V.  Welch,  5  Wheat.  285  ;  Robbins  v. 
Bacon,  3  Greenl.  346 ;  Corser  v.  Craig,  1 
Wash.  C.  C.  424 ;  Adams  v.  Robinson,  1 
Pick.  461  ;  Legro  v.  Staples,  16  Maine, 
252  ;  Johnson  v.  Thayer,  17  Maine,  401  ; 
Gibson  a.  Finley,  4  Md.  Ch.  75 ;  Rodick 
V.  Gandell,  1  De  G.,  M.  &  G.  763  ;  Park- 
hurst  V.  Dickerson,  21   Pick.  307  ;  Blin  t). 


3 ;  Liversidge  v.  Broadbent,  4   H.  &  N. 
603. 

(o)  Morton  v.  Naylor,  1  Hill  (N.  T.), 
583  ;  Gerrish  v.  Sweetscr,  4  Pick.  374 ; 
Hoyt  V.  Story,  3  Barb.  262  ;  Alexander  v. 
Adams,  1  Strobh.  47.  There  must  be  an 
absolute  transfer  of  the  control  of  the  fund 
to  the  assignee ;  Dickenson  v.  Phillips,  1 
Barb.  454  ;  so  as  to  authorize  the  holder  of 


Pierce,  20  Vt.  25  ;  Shaw  C.  J.  in  P.almer  the  fund  to  pay  it  to  the  assignee,  witliout 

V.  Merrill,  6   Cush.  287  ;  Conway  v.  Cut-  the    further    interference  of   the    debtor, 

ting,   51   N.  H.  407.      But  an  order,  or  Hoyt  v.  Story,  3  Barb.  262. 
draft,  for  n  part  only  of  a  debt  does  not,        (p)  Crane  v.  Gough,  4  Md.  316. 
VOL.  n.                  ■  37 
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[no  writing  is  necessary  to  its  validity.  Qq)  If  the  case  is  such  that 
an  actual  delivery  cannot  be  made,  a  symbolical  delivery  seems  to 
be  sufficient,  (r)  An  equitable  assignment  of  a  judgment  may  be 
made  by  parol ;  and  a  delivery  of  the  execution  is  a  sufficient  sym- 
bolical delivery  of  the  judgment  on  which  it  issued,  (s)  A  written 
contract  for  the  sale  of  real  estate  may  be  assigned  by  an  oral  agree- 
ment. («^) 

The  assignee  of  a  chose  in  action  takes  it  subject  to  all  the 
equities  existing  between  the  assignor  and  the  debtor, 
at  the  time  the  latter  has  notice  of  the  assignment,  (s^) 
and,  in  an  action  upon  it  in  the  name  of  the  assignor  the 
debtor  may  avail  himself  of  all  matters  in  defence  and  set- 
off, which  he  could  have  urged  against  the  assignor,  if  the 


To  what 
matters  of 
defence  as- 
signee of 
cnose  in 
action  is 
liable. 


(q)  Jones  v.  Witter,  13  Mass.  304 ;  Dunn 
o,  Snell,  15  Mass.  481  ;  Grain  o.  Paine,  4 
Gush.  485  ;  Gurtis  v.  Norris,  8  Pick.  280, 
282;  Movvry  v.  Todd,  12  Mass.  281; 
Heath  v.  Hall,  4  Taant.  326-3281;  Tibbits 
u.  George,  5  Ad.  &  El.  107,  115,  116; 
Wiley  c.  Collins,  2  Fairf.  193  ;  Vose  v. 
Handy,  2  Greenl.  322  ;  Prescott  o.  Hull, 
17  John.  284 ;  Porter  v.  Ballard,  26  Maine, 
448  ;  Licey  v.  Licey,  7  Barr,  251  ;  Dennis 
V.  Twitchell,  10  Met.  180,  184;  Canfield 
u.  Monger,  12  John.  346  ;  Briggs  v.  Dorr, 
19  John.  95  ;  Ford  u.  Stuart,  19  John. 
312;  Colburn  v.  Rossiter,  2  Gonn.  503; 
Titcomb  v.  Thomas,  5  Greenl.  282 ;  Clark 
V.  Rogers,  2  Greenl.  147. 

(r)  Porter  u.  Ballard,  26  Maine,  448, 
452 ;  Robbins  v.  Bacon,  3  Greenl.  349. 

(s)  Dunn  v.  Snell,  15  Mass.  481 ;  Porter 
V.  Ballard,  26  Maine,  448,  452  ;  Ford  u. 
Stuart,  19  John.  342 ;  Grain  u.  Paine,  4 
Gush.  483,  485.  In  order  to  render  an  as- 
signment available  to  the  assignee,  Shaw 
G.  J.  in  Palmer  i-.  Merrill,  6  Gush.  286, 
287,  said  :  "  The  party  holding  the  chose 
in  action  must,  by  some  significant  act, 
express  his  intention  that  the  assignee 
shall  have  the  debt  or  right  in  question, 
and  according  to  the  nature  and  circum- 
stances of  the  case,  deliver  to  the  assignee, 
or  to  some  person  for  his  use,  the  securitj', 
if  there  be  one,  bond,  deed,  note,  or  writ- 
ten agreement,  upon  which  the  debt  or 
chose  in  action  arises."    "  The  transfer  of 


a  chose  in  action  bears  an  analogy  in  some 
respect,  to  the  transfer  of  personal  proper- 
ty ;  there  can  be  no  actual  manual  tradi- 
tion of  a  chose  in  action,  as  there  must  he 
of  personal  property  to  constitute  a  lien ; 
but  there  must  be  that  which  is  similar,  a 
delivery  of  the  note,  certificate,  or  other 
document,  if  there  is  any,  which  consti- 
tutes the  chose  in  action,  to  the  assignee, 
with  full  power  to  exercise  every  species  of 
dominion  over  it,  and  a  renunciation  of 
any  power  over  it,  on  the  part  of  the 
assignor.  The  intention  is,  as  far  as  the 
nature  of  the  case  will  admit,  to  substitute 
the  assignee  in  the  place  of  the  assignor 
as  owner."  See  Whittle  v.  Skinner,  23 
Vt.  531  ;  Spring  v.  So.  Car.  Ins.  Co.  8 
Wheat.  268,  287. 

(si)  1  Sugden  V.  &  P.  (8th  Am.  ed.) 
125,  note  (d) ;  Currier  u.  Howard,  14 
Gray,  511  ;  Brown  v.  Jones,  46  Barb.  400  ; 
Bullion  V.  Campbell,  27  Texas,  653. 

(s-)  The  assignment  is  complete,  as  be- 
tween the  assignee  and  assignor,  without 
notice  to  the  debtor;  but  the  assignment 
is  not  complete  as  against. the  debtor  until 
notice.  2  Story  Eq.  Jur.  §  1057.  This 
notice  need  not  be  given  in  any  formal 
manner,  or  with  the  express  purpose  of 
completing  the  assignment ;  notice  of  the 
assignment,  however  acquired,  being  sufii- 
cient  to  affect  the  debtor  with  the  trust, 
and  the  manner  er  purpose  of  giving  or 
obtaining   the   notice    being    immaterial. 
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[claim  had  not  been  assigned.  (<)     But  the  debtor  can  impose  no 


Smith  V.  Smith,  2  C.  &  M.  231 ;  Meux  v. 
Bell,  1  Hare,  73  ;  Edwards  v.  Scott,  1  M. 
&  G.  962 ;  Tibbits  o.  George,  5  Ad.  &  El. 
107.  Notice  to  one  of  several  joint  debt- 
ors or  co-trustees  is,  in  general,  sufficient, 
^0  long  as  he  contiuues  a  joint  debtor  or 
trustee;  Smith  v.  Smith,  2  Cr.  &  M.  231  ; 
Meux  y.  Bell,  1  Hare,  73 ;  Timson  v. 
Kamsbottom,  2  Keen,  35  ;  unless  the  one 
having  notice  is  himself  the  assignor, 
ferowne  u.  Savage,  4  Drew.  635  ;  Willes 
,j.  Greenhill,  29  Bcav.  376.  Until  the  title 
of  the  assignee  is  perfected  l\v  notice  to  the 
debtor  of  the  assignment,  a  subsequent  as- 
signee may  acquire  a  priority  of  right  by 
giving  prior  notice  of  his  assignment,  or 
the  debt  may  be  discharged  by  a  bond  fide 
payment  to  the  original  creditor.  2  Story 
Eq.  Jur.  §  1057  ;  Dearie  v.  Hall,  3  Russ. 
1  ;  Loveridpe  v.  Cooper,  3  Russ.  30.] 

(t)  Shepley  J.  in  Bartlett  t.  Pearson, 
29  Maine,  9,  15;  Sanborn  v.  Little,  3  N. 
H.  539;  Green  .'.  Hatch,  12  Mass.  195; 
Sargent  v.  Southgate,  5  Pick.  312  ;  "Weeks 
V.  Hunt,  6  Vt.  15  ;  Murray  v.  Lylburn,  2 
John.  Ch.  441,  443  ;  Norton  v.  Rose,  2 
Wash.  233,  254  ;  Hooper  «.  Brandage,  22 
Maine,  460 ;  Guerry  ;;.  Ferryman,  6  Geo. 
119;  Comstock  i-.  Farnum,  2  Mass.  96  ; 
Willis  V.  Twombiy,  13  Mass.  206  ;  Mos- 
tellen  u.  Bost,  7  Ired.  Eq.  39  ;  Ohio  Life 
Ins.  Co.  ...  Ross,  2  Md.  Ch.  25  ;  Blin  v. 
Fierce,  20  Vt.  25  ;  Dyer  v.  Homer,  22 
Pick.  253,  256 ;  Walker  v.  Sargent,  14  Vt. 
247;  Ain^ie  v.  Boynton,  2  Barb.  258; 
Gay  V.  Gay,  10  Paige,  369.  The  assignee 
of  a  chose  in  action,  has  power  to  reassign 
it.  Dawes  u.Boylston,  9  Mass.  337.  But 
the  second  assignee  also  takes  it  subject  to 
the  equities  between  the  original  parties. 
Murray  v.  Governeur,  2  John.  Cas.  438  ; 
Clute  u.  Robison,  2  John.  595  ;  Metzgar 
u.  Metzgar,  1  Rawle,  227.  If  the  same 
demand  has  been  twice  assigned  by  the 
same  assignor,  the  second  assignee  takes 
subject  to  the  first  assignment,  although 
no  notice  has  been  given  of  it  before  the 
second  assignment.  Qui  prior  est  tempore, 
potior  est  jure.  Nner  o.  Schenck,  3  Hill, 
228.    Until  notice  of  the  assignment,  the 


rights  and  interests  of  the  debtor  are  in  no 
way  affected  by  it.  Loomis  v.  Loomis,  26 
Vt.  198;  Parsons  C.  J.  in  Comstock  v. 
Farnum,  2  Mass.  95.  If,  in  the  mean  time, 
and  before  such  notice,  the  debtor  pays  the 
debt  to  the  assignor,  or  his  subsequent  as- 
signee, he  will  be  discharged.  Jones  v. 
Witter,  13  Mass.  304  ;  Stocks  v.  Dobson, 
19  Eng.  Law  &  Eq.  96  ;  Ward  c.  Morri- 
son, 25  Vt.  593.  It  is  the  notice  of  the 
assignment  that  binds  the  debtor,  and  de- 
volves on  him  an  equitable  obligation  in 
faibr  of  the  assignee.  The  assignment 
operates  between  the  assignor  and  assignee 
only,  until  the  act  of  notice  takes  place, 
which  brings  the  debtor  into  the  arrange- 
ment. Parker  C.  J.  in  Jones  v.  Witter, 
13  Mass.  304,  307  ;  Crocker  w.  Whitney, 
10  Mass.  316,  319;  Mowry  «.  Todd,  12 
Mass.  281  ;  Morton  J.  in  Parkhurst  v. 
Dickerson,  21  Pick.  310.  Special  notice, 
however,  is  not  necessary  ;  it  is  enough,  if 
the  party  to  be  affected  has  such  knowl- 
edge of  facts  and  circumstances  as  ought 
to  induce  a  reasonable  belief  of  the  fact. 
Anderson  v.  Van  Alen,  12  John.  343  ;  Par- 
ris  J.  in  Hackett  v.  Martin,  8  Greenl.  77, 
79  ;  United  States  v.  Sturges,  1  Paine,  525; 
Kellogg  V.  Krauser,  14  Serg.  &  R.  137. 
It  is  sufficient,  if  the  debtor  is  fully  in- 
formed of  the  existence  of  the  assignment, 
though  the  assignee  does  not  exhibit  the 
security,  or  offer  other  evidence  of  the  as- 
signment, when  it  is  not  demanded  of  him 
for  the  proper  satisfaction  of  the  debtor. 
Bean  v.  Simpson,  16  Maine,  49  ;  Daven- 
port u.  Woodbridge,  8  Greenl.  17  ;  Johnson 
u.  Bloodgood,  1  John.  Ch.  51.  Though 
it  is  necessary  that  the  debtor  should  have 
notice,  yet  there  is  no  necessity  that  he 
should  concur  in  the  arrangement.  Bell 
o.  London  &  North  Western  Railway  Co. 
15  Beav.  548;  Spring  v.  So.  Car.  Ins.  Co. 
8  Wheat.  268  ;  Tibbits  v.  George,  5  Ad. 
&  El.  107  ;  M'Gowan  v.  Smith,  26  L.  J. 
Ch.  8  ;  Belcher  v.  Campbell,  8  Q,  B.  1,  11. 
After  notice  to  the  debtor,  the  debt  is  no 
longer  in  the  order  and  disposition  of  the 
assignor,  and  his  assignees  in  bankruptcy 
acquire  no  claim.     Crowfoot  «.  Gurney,  9 
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[other  burdens,  nor  claim  any  other  deductions  ;  (m)  lie  cannot  di- 
minish the  amount  equitably  and  justly  due  at  the  time  of  such  no- 
tice by  any  matter  of  claim  subsequently  accruing,  or  by  any  sub- 
sequent payment  to  the  assignor,  (v)  nor  can  he  avail  himself,  for 
that  purpose,  of  any  subsequent  acts  or  admissions  of  the  assign- 
or ;  (w)  nor  of  any  release  or  discharge  by  him,  given  after  such 
notice  to  the  debtor,  (a;)  And  if  the  assignment  is  made  on  good 
consideration  and  bond  fide,  (jy)  the  creditors  of  the  assignor  cannot 
avoid  or  defeat  it,  by  an  attachment  under  the  trustee  or  other 
similar  process,  although  the  debtor  had  no  previous  notice  of  the 
assignment,  (z)  ^ 

Bing.  372;    Hutchinson  v.  Heyworth,   9  367;  Goodwin  u.  Cunningham,  12  Mass. 

Ad.  &  El.  375 ;  Lees  u.  Whiteley,  L.  R.  2  193  ;  Littlefield  u.  Storey,  3  John.  425  ; 

Eq.  143.      Notice  of  the   assignment  of  a  Jenkins  i\  Brewster,  14J[ass.  294;  Greene 

debt  or  fund  given  to  the  debtor  or  trustee,  u.  Hatch,  12  Mass.  195  ;  State  y.  Jennings, 

before  the  money  is  actually  due,  or  the  5  Eng.  428 ;  Ridgway  v.  Collins,  3  A.  K. 

relation  of  trustee  is  created,   is  ineflfect-  Marsh.  410  ;  Daviess  v.  Newton,  5  J.  J. 


ual  to  give  priority  over  a  previous  as- 
signment. BuUer  v.  Plunkett,  1  Johns.  & 
H.  441 ;  Webster  v.  Webster,  31  Beav. 
393 ;  Somerset  v.  Cox,  33   Beav.  634.     If 


Marsh.  89. 

(w)  Hackett  v.  Martin,  8  Greenl.  77  ; 
Webb  V.  Steele,  13  N.  11.  230;  Kimball 
V.  Huntington,  10   Wend.  675  ;    Frear  v. 


a  person   takes  a   negotiable  instrument  Evertson,    20  John.    142 ;     Matthews    ii. 

which  is  transferable  by  indorsement  only,  Houghton,  1  Fairf  420;  Reed  i;.  Nevins, 

without  that  formality,  he  is  in  the  position  38  Maine,   193;    Fitzpatrick  .;.  Beatty,  1 

merely  of  an  equitable  assignee,  and  is  af-  Oilman,  454. 


fectcd  with  all  the  equities  which  attached 
to  the  instrument  in  the  hands  of  the  as- 
signor. Whistler  v.  Forster,  14  C.  B.  N. 
S.  248.  Where  the  assignee  of  a  debt 
gave  notice  of  his  claim  to  the  debtor  and 
demanded  payment,  but  the  assignor  dis- 
puted the  alleged  assignment,  it  was  held 
that  the  debtor  was  justified  in  paying  his 
original  creditor,  until  tlie  assignee  ob- 
tained an  injunction.  Aplin  v.  Gates,  30 
L.  J.  C.  6. 

(ii)  Slicpley  J.  in  Banlett  ; .  Pearson, 
29  Maine,  9,  15;  Jenkins  o.  Brewster,  14 
Mass.  294 ;  Greene  u.  Darling,  5  Mason, 
201,  214;  Diincklce  v.  Greenfield  Steam 
Mill  Co.  23  N.  H.  245,  250;  Bishop  a. 
Holcomb,  10  Conn.  444. 

{v)  Sheplcy  J.   in  Bartlett  v.  Pearson, 


(x)  Andrews  v.  Beccker,  1  John.  Gas. 
411  ;  Raymond  v.  Squire,  11  John.  47; 
Dix  V.  Cobb,  4  Mass.  508,  511  ;  Brown  v. 
Maine  Bank,  11  Mass.  157,158;  Ander- 
son tj.  Miller,  7  Sm.  &  M.  586 ;  Alner  v. 
George,  1  Camp.  392 ;  Legh  v.  Legh,  1 
B.  &  P.  447  ;  Phillips  i,'.  Clagett,  11  M. 
&  W.  84 ;  Rawstornc  v.  Gandell,  15  M.  & 
W.  304. 

(;/)  Giddings  v.  Coleman,  12  N.  H.  153 : 
Langloy  v.  Berry,  14  N.  H.  82  ;  Powles  v. 
Dilley,  2  Md.  Ch.  119. 

(z)  Littlefield  u.  Smith,  17  Maine,  327. 
328  ;  Shaw  C.  J.  in  Warren  u.  Copelin,  4 
Met.  598 ;  Parsons  C.  J.  in  Dix  v.  Cobb, 
4  Mass.  511,  512;  Scwall  C.  J.  in  Brown 
V.  Maine  Bank,  11  Mass.  158;  Spring  c. 
So.  Car.  Ins.  Co.  8  Wheat.  268.     The  as- 


29  Maine,  9,  15;  Jefferson   County  Bank  signment  need  not,  however,  although  in 

V.    ChapM]an,    19  John.   322;    Ritchie  v.  writing,  e.xprcss  to  be  for  value  received. 

Moore,  5  Munf.  388  ;  Newman  v.  Crocker,  Johnson  v.  Tliayer,  1 7  Maine,  401 ;  Legro 

1  Bay,  246  ;  Cummings  v-  Fullam,  13  Vt.  v.  Staples,  16  Maine,  252  ;  Adams  v.  Rob- 

434 ;    Laughlin   v.  Fairbanks,   8  Missou.  inson,    1    Pick.  461 .     In   Connecticut  an 
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[We  have  already  seen  that  the  assignee  of  a  chose  in  action  may 
sue  upon  it  in  his  own  name,  if  the  debtor,  upon  being  notified 
of  the  assignment,  has  promised  to  pay  the  debt  to  him.  But  in 
such  a  case  tlie  debtor  is  precluded  from  setting  off  demands  he 
holds  against  the  Eftsignor,  though  due  at  the  time  of  the  assign- 
ment, vmless,  when  making  the  promise  to  the  assignee,  the  debtor 
lias  stipulated  for  a  deduction  of  his  counter  claims,  (a) 

There  are  some  contracts  which  are  exceptional  to  the  general 

rule  of  the  common  law,  and  are  assignable,  so  that  the    _    ^     , 

'  t!  '  Contracts  as- 

assignee  is  entitled  to  sue  upon  them  in   his  own  name  ;    signable  at 

I-     1  •  1     1      r  1,      •  ■  'aw- 

ot  which  the  foUowuig  are  mstances  : 

The  contracts  arising  on  bills  of  exchange  are  exceptions  to  the 
general  rule  that  a  contract  is  not  assignable,  founded  giUs  of  ex- 
on  the  custom  of  merchants.  (U)  The  ciistom  of  mer-  <'°*"S^- 
chants,  or  the  law  merchant,  is  judicially  ascertained  and  recognized 
without  proof,  and  evidence  of  particular  usage  of  merchants  is  not 
admissible  to  the  contrary,  (c)  By  the  law  merchant  a  bill  of  ex- 
change made  payable  to  order  is  assignable  by  indorsement,  so  as 
to  vest  the  right  of  payment  in  the  indorsee  and  entitle  him  to  sue 
upon  it ;  a  bill  of  exchange  made  payable  to  bearer,  or  a  bill  of 
exchange  made  payable  to  order  and' indorsed  in  blank,  is  assign- 
able by  mere  delivery,  and  conveys  the  right  to  the  holder  for  the 
time  being  ;  unless  a  bill  of  exchange  is  made  payable  to  order  or 
to  bearer,  it  is  not  negotiable.  (<£) 

At   common    law  promissory  notes  were  considered    merely  as 
evidence  of  a  debt ;  the  promisee  could  not  sue  upon    Promissory 
the  promise  therein  contained  without  proof  of  a  consid-    °°'^^- 
eration  for  the  promise  ;  and  such  instruments  were  not  assignable 
within  the  custom  of  merchants,  (e)      By  the  statute  4  Anne,  c.  9, 
it  was  enacted  that  such  notes  "  shall  be  assignable  or  indorsable 

assignment  is  perfected  or  takes  effect,  as  Stiles    ^.  Farrar,    18  Vt.   444;  Elliott   v. 

against  bona  fide  creditors  and  purchasers,  Callan,  1  Penn.  24;  Lane  v.  Winthrop,  1 

only  from  the  time  of  notice  to  the  debtor.  Bay,  116  ;  King  v.  Fowler,  16  Mass.  397. 
Shaw  C.  J.  in  Warren  v.  Copelin,  4  Met.        (h)  See  Hansard  v.  Robinson,  7  B.  &  C. 

594;  Vanbuskirk   v.  Ins.    Co.    14   Conn.  90,94. 

141.     And,    therefore,   a   trustee  process         (c)  Ediew.  East  India  Co.  2  Burr.  1216  ; 

served  on  the  debtor  before  such  notice,  Barnett  v.  Brandao,  6  M.  &  Gr.  630,  665  ; 

would    prevail    against   the    assignment.  Brandao  v.  Barnett,  3  C.  B.  530,  535. 
Warren  v.  Copolin,  4  Met.  594.  (d)  Byles  on  Bills   (9th  Eng.  ed.),  80, 

(o)  Parker  C.  J.  in  Mowry  v.  Todd,  12  142. 
Mass.  284;  Wiggin  u.  Damrell,  4   N.  H.         (c)   Gierke  v.  Martin,  2  Ld.  Eaym.  757. 
69 ;  Thompson  u.  Emery,  27  N.  H.  269  ; 
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[over  in  tlie  pame  manner  as  inland  bills  of  exchange  are  or  maybe 
according  to  tlie  custom  of  merchants."  The  effect  of  this  statute 
is  to  place  bills  of  exchange  and  promissory  notes  on  precisely  the 
same  footing  with  respect  to  their  negotiability.  (/) 

The  assignment  of  a  negotiable  instrument  by  the  custom  of 
Title  of  in-  merchants  is  more  effectual  than  the  mere  assignment 
affectecTby  ^^  *  chose  in  action  in  equity,  in  that  if  taken  bo7id  fide 
equities.  g^(\  fgj.  value,  and  before  it  is  due,  it  gives  the  holder  a 

good  title,  notwithstanding  any  defects  in  the  title  of  previous 
holders  of  which  he  has  no  notice  at  the  time  of  taking  it ;  but  if  a 
person  takes  a  negotiable  instrument  without  value,  or  when  over- 
due, or  with  notice,  he  takes  it  subject  to  all  the  equitable  rights  of 
previous  parties  to  the  instrument,  which  have  arisen  respectinp; 
it.  (^)  Where  a  person  took  an  instrument,  which  was  negotiable 
by  indorsement  only,  bv  mere  delivery  without  indorsement,  it 
was  held  that  he  was  in  the  position  of  a  merely  equitable  assignee, 
and  subject  to  all  the  equities  of  the  maker  of  the  instrument 
against  the  assio-nor,  and  that  his  title  could  not  be  made  good  by 
a  subsequent  formal  instrument,  after  notice  of  such  equities  ;  so 
that  the  instrument  having  been  obtained  from  the  maker  by  fraud, 
he  could  not  recover  upon  it.  (A) 

A  bill  of  lading  is  the  document  signed  by  the  master  of  a  ship 
Bills  of  lad-  upon  the  shipment  of  goods  for  carriage,  acknowledg- 
"ig-  ing  the  receipt  of  the  goods,  and  undertaking  to  deliver 

them  to  the  consignee,  or  his  assigns,  upon  payment  of  freight  as 
stipulated  for  in  the  document.  By  the  common  law  the  assign- 
ment of  the  bill  of  lading  transfers  the  property  in  the  goods  to  the 
assignee  ;  (*)  but  the  contract  expressed  in  the  bill  of  lading  was 
not  assio-nable  at  common  law,  so  that  the  assignee  or  indorsee  of 
the  bill  of  lading  could  not  sue  the  master  of  the  ship  upon  it ;  (j^ 
nor  could  the  assignee  or  indorsee  of  the  bill  of  lading,  as  such,  be 
sued  upon  the  contract  contained  in  it.  If  the  assignee  of  the  bill 
of  lading  claimed  and  accepted  the  goods  under  it,  such  acceptance 

(/)  See  Foster  ».  Dawber,  6  Exch.  839,  6  East,  21  ;  1  Smith  Lead.  Cas.  (5th  Eng. 

853  ;  Bylcs  on  Bills  (9th  Eng.  ed.),  5.  ed.)  681  ;   until  complete  delivery   of  the 

{g)  Per   Cresswell  J.  in  Sturtevant   u.  goods,  Meyerstein  v.  Barber,  L.  R.  2  C.  P. 

Ford,  4  M.  &  Gr.  101,  106;  Byles  on  Bills  38. 

9th  Eng.  ed.),  117,  161.  (j)  Lickbarrow  o.  Mason,   2  T.  R.  63  ; 

(h)   Whistler  u.  Forster,  U  C.  B.  N.  S.  Thompson  u.  Doming,  14  M.  &  W.  403 

248.  Howard  v.  Shepherd,  9  C.  B.  297. 

H)  Lickbarrow  u.  Mason,  2  T.  R.  63 ; 
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[of  the  goods  would  be  evidence  of  a  contract  by  him  to  pay  freight 
and  other  charges  according  to  the  terms  of  it ;  (Jc)  and  if  the  bill 
of  lading  expressed  that  the  freight  or  other  charges  should  be  pay- 
able "  as  per  charter-party,"  the  assignee  receiving  the  goods 
under  the  bill  of  lading  might  become  bound  by  the  charter-party, 
so  far  as  it  was  incorporated  by  reference  in  the  bill  of  lading.  Q') 
The  indorsee  of  a  bill  of  lading,  taking  it  lond  fide  and  without 
notice,  becomes  entitled  to  the  goods,  freed  from  the  right  of  stop- 
page in  transitu,  and  all  other  rights  and  charges  against  the  goods, 
or  in  respect  of  the  carriage,  except  those  specified  in  the  bill  of 
lading,  (m)  The  rights  and  liabilities  of  the  indorsee  under  the 
bill  of  lading  continue  only  so  long  as  he  is  the  holder,  and  cease 
upon  indorsement  of  the  bill  to  another,  (n)  But  the  original 
shipper  does  not  get  rid  of  his  liability  to  pay  freight  by  indorse- 
ment of  the  bill  of  lading  ;  (o)  unless  the  ship-owner  accepts  an  in- 
dorsement conditional  upon  discharging  him.  (j?)  It  seems  that  the 
indorsement  of  a  bill  of  lading  will  pass  to  the  indorsee  the  right  of 
action'  for  a  breach  of  the  contract  contained  in  the  bill  of  lading 
which  has  accrued  before  the  indorsement.  (5) 


SECTION  III. 

Of  Parties  hy  Novation. 

We  come  next  to  consider  the  subject  of  novation  ;  the  rules  ap- 
plicable to  and  governing  which  have  long  been  generally  well  set- 
tled in  the  law,  though  the  title  itself  is  somewhat  modern  in  Eng- 
lish and  American  jurisprudence.  ■* 

The  term  is  derived  from  the  civil  law.     Pothier  (a)  says  of  it : 
"  A  novation  is    a   substitution  of  a  new  debt  for  an   Meaning  of 
old.     The  old  debt  is  extinguished  by  the  new  one  con-  *'*™' 

(k)  Jevon  v.  Solly,  4  Taunt.  52;  Stindt  (n)  Smurtliwaite  v.  WUkins,  II    C.  B. 

V.  Roberts,  5  D.  &  L.  460  ;  17  L.  J.  Q.  B.  N.  S.  842. 

166  ;  MoUer  v.  Young,  5  El.  &  Bl.  755  ;  (0)  Foxk.  Nott,  6  H.  &  N.  630. 

Chappel  V.  Comfort,  10  C.  B.  N.  S.  803.  (p)  Lewis  v.  M'Kee,  36  L.  J.  Exch.  6  ; 

(I)  Sanders  v.  Vanseller,  4  Q.  B.  260 ;  L.  R.  2  Exch.  37 

Megeneru.  Smith,  15C.B.  285;  Smith  u.  [q)  Short  1;.  Simpson,  L.  R.  1  C.  P. 

Sieneking,  4  El.  &  Bl.  945 ;  S.  C.  5  El.  &  248  ;  35  L.  J.  C.  P.  147. 

Bl.  589.  (a)  Pothier  Cont.  pt.  3,  art.  3,  ch.  2,  § 

(m)  Lickbarrow  v.  Mason,  supra  ;  Eos-  1 . 
ter  V.  Colby,  3  H.  &  N.  705  ;  Shand  v.  San- 
derson, 4H.  &N.  381. 
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traded  in  its  stead,  (6)   for  which  reason  a  novation  is  included 

amongst  the  diffei'ent  modes  in  which  obligations  are  extinguished." 

Within  this  definition  a  novation  may  take  place  where,  without 

the  intervention  of  any  new  person,  a  debtor  contracts 

It  may  take  /  ,    ^ 

piacewithout  a  new  engagement  with  his  creditor,  in  consideration 
of  any  new  of  being  liberated  from  the  former,  (c)  As  where  a 
person.  debtor  gives  his  promissory  note  to  his  creditor,  upon  an 

express  agreement  by  the  creditor  to  receive  it  in  satisfaction  of  the 
preexisting  debt,  the  original  debt  becomes  thereby  extinguished, 
and  a  novation  takes  place,  (c?) 

A  novation  inay  arise  from  the  intervention  of  a  new  debtor,  (e) 
Where  B.  owes  C,  and  as  a  part  of  some  new  and  in- 

Intervention  ^ 

of  new  dependent   transaction   between    B.  and  A.,  the  latter 

promises  to  pay  the  amount  of  B.'s  debt  to  C.  and  C. 

(6)  Although   personal   contracts    can-  lib.  8,  tit.  42,  sec.  8;  Dig.   lib.  46,   tit.  2, 

not   in  general,   strictly   and   technically  De  Novationibus. 

speaking,  be  assigned  so  as  to  give  the  a.s-  (c)  Pothier  Cont.  pt.  2,  c.  2,  art.  1.    To 

signee  a  right  of  action  upon  them  in  his  render  it  a  valid  novation,  it  is  necessary 

own  name,  yet  a  new  contract  may,  in  the  that  the  act  should  contain  something  dif- 

case  of  simple  contracts,  be  substituted  for  ferent   from  the   former  obligation.      lb. 

the  old  one,  so  as  to  produce,  to  a  certain  art.  4. 

extent,  the  effect  that  an  assignment  would  (d)  Story  Prom.  Notes,  §§  104,  105, 
have,  if  sanctioned  and  recognized  by  the  438 ;  Woodbury  J.  in  Wright  :;.  First 
law.  If,  for  example,  a  debtor  has  assented  Crockery  Ware  Co.  1  N.  H.  281 ;  Just. 
to  the  substitution  of  a  new  creditor,  in  Inst.  lib.  3,  tit.  30,  §  3  ;  Whitcomb  v.  Wil- 
lieu  of  the  party  with  whom  the  debt  was  liams,  4  Pick.  228  ;  Dewey  J.  in  Huse  v. 
originally  contracted,  and  the  original  lia-  Alexander,  2  Met.  157,  162  ;  Good  v. 
bility  is  by  consent  of  all  parties  extin-  Cheesman,  2  B.  &  Ad.  328 ;  Gcrrard  v. 
guished  in  favor  of  the  new  liability  to  the  Woolmer,  8  Bing.  258 ;  Johnson  v.  Cleaves, 
new  creditor,  the  latter  is  entitled  to  an  15  N.  H.  332;  Hunt  v.  Boyd,  2  Miller 
action,  in  his  own  name,  upon  the  new  (Louis.),  109;  New  York  State  Bank  </. 
and  substituted  contract.  See  Browning  Fletcher,  5  Wend.  85  ;  Dougal  v.  Cowles, 
V.  Stallard,  5  Taunt.  450  ;  Patmore  v.  Col-  5  Day,  511 ;  Darlington  v.  Gray,  5  Whart. 
burn,  16  M.  &  W.  65  ;  Taylor  v.  Hillary,  487  ;  Weakley  v.  Bell,  9  Watts,  273.  But 
lb.  241  ;  Turner  u.  Hardey,  9  M.  &  W.  in  New  York  it  seems  to  be  settled,  that 
770;  Fiske  i/.  McGregory,  34  N.  H.  414,  the  acceptance  of  the  note  of  the  debtor,  in 
418.  By  the  civil  law  a  novation  arose  payment  and  satisfaction,  is,  in  law,  but 
when  any  new  contract  was  entered  into  conditional  payment,  and  if  not  paid,  the 
with  the  intent  to  dissolve  the  former  en-  creditor  may  put  it  aside,  and  sue  on  the 
gagement,  or  «  new  debt  was  substituted  original  cause  of  action.  Putnam  t).  Lewis, 
for  an  old  one.  The  old  contract  or  debt  8  John.  389  ;  Frisbie  v.  Larned,  21  Wend, 
was  held  to  be  extinguished  by  the  new  450,452;  Hawley  u.  Foote,  19  Wend.516  ; 
one  contracted  in  its  stead;  whence  a  Cole  o.  Sackett,  1  Hill,  517.  See  Pa- 
novation  was  included  by  the  civilians  tapsco  Ins.  Co.  i/.  Smith,  6Harr.  &  J.  166  ; 
amongst  the  different  modes  in  which  obli-  Gallagher  v.  Roberts,  2  Wash.  C.  C.  191, 
gations  were  extinguished  and  discharged.  193. 
Instit.  lib.  3,  tit.  30,  De  Novatione  ;  Cod.  (e)  Another  kind  of  novation,  says  Po- 
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[assents  to  the  arrangement,  accepts  A.  as  h^is  debtor  and  discharges 
B.,  a  new  debt  arises  between  A.  and  C,  (/)  and  a   Original lia- 
novation  takes  place.     But  it  is  absolutely  necessary,  in    beextin-'" 
this  case,  that  the  original  liability  of  B.  to  C.  should  be    gu'shed. 
extinguished.  (^) 

thier,  "  is  that  which  takes  place  by  the  in-  Cochrane  v.  Green,  9  C.  B.  N.  S.  448; 
tervention  of  a  new  debtor,  where  another  Butterfield  v.  Hartshorn,  7  N.  H.  345.  In 
person  becomes  debtor  in  my  stead,  and  is  this  last  .case,  it  appeared  that  Butterfield 
accepted  by  the  creditor,  who  thereupon  was  a  creditor  of  the  estate  of  a  person 
discharires  me  from  it.  The  person  thus  deceased,  and  the  executor  caused  a  farm 
rendering  himself  debtor  for  another,  who  belonging  to  the  estate  to  be  sold,  and  left 
is  in  consequence  discharged,  is  called  ex-  a  'portion  of  the  purchase-money  in  the 
promisor,  and  this  kind  of  novation  is  hands  of  Hartshorn,  the  purchaser,  to  pay 
called  ex  promissio."  Cont.  pt.  3,  c.  2,  Butterfield  and  otlier  creditors  certain 
art.  1.  debts,  which  Hartshorn  agreed  to  pay; 
(/)  This  promise  of  A.  to  pay  C.  is  not  but  it  was  held,  that,  inasmuch  as  Butter- 
within  the  provision  of  the  statute  of  frauds  field  had  never  assented  to  this  arrange- 


requiring  a  special  promise  to  answer  for 
the  debt  of  another  to  be  in  writing.  Bar- 
ker V.  Bucklin,  2  Denio,  45  ;  Dearborn  v. 
Parks,  5  Greenl.  81 ;  Rowo  v.  Whittier, 
21  Maine,  545,  549,  550  ;  Shaw  C.  J.  in 
Pike  V.  Brown,  7  Gush.  133,  136  ;  Rice  v. 
Carter,  11  Ired.  (N.  C.)  298;  Bobbins  v. 
Ayres,  10  Missou.  533 ;  Farley  v.  Cleve- 
land, 4  Cowen,  432  ;  Ellwood  v.  Monk,  5 
Wend.  235  ;  Hilton  v.  Dinsmore,  21  Maine, 
410,  413,  414;  Maxwell  v.  Haynes,  41 
Maine,  559.  It  is  clearly  settled,  that,  if 
by  the  arrangement  between  the  parties, 
the  original  debt  is  discharged,  the  new 
promise  is  good  without  writing.  Shaw 
C.  J.  in  Curtis  u.  Brown,  5  Gush.  492 ; 
Stone  V.  Symmes,  18  Pick.  467,  469  ;  Bird 
u.  Gammon,  3  Bing.  (N.  C.)  883;  Good- 
man V.  Chase,  1  B.  &  Aid.  297  ;  Butcher 
o.  Stewart,  11  M.  &  W.  857  ;  Watson  v. 
Randall,  20  Wend.  (N.  Y.)  201  ;  Draug- 
han  V.  Bunting,  9  Ired.  (N.  C.)  10;  Forth 
u.  Stanton,  1  Wms.  Saund.  211,  note  (2) ; 
Anstey  v.  Marden,  4  B.  &  P.  124;  Brown- 
ing V.  Stallard,  5  Taunt.  450  ;  Lane  a. 
Burghart,  1  Ad.  &  El.  (N.  S.)  933  ;  Nelson 
V.  Boynton,  3  Met.  396,  400.  And  it  fol- 
lows that,  as,  in  every  case  of  novation, 
there  must  be  a  discharge  of  the  original 
liability,  no  case  of  novation  will  be  invalid 
because  within  the  above  provision  of  the 
statute  of  frauds. 

{g)   Cuxon  V.  Chadley,  3   B.  &  C.  591 ; 


mcnt  prior  to  his  suit,  or  agreed  in  any 
manner  to  accept  Hartshorn  as  his  debtor, 
and  extinguish  his  claim  against  the  exec- 
utor, he  could  not  maintain  this  action  for 
the  money  so  left  in  Hartshorn's  hands  for 
him.  Upham  J.  said:  "By  agreement 
between  the  executor  and  the  defendant, 
the  defendant  retained  a  portion  of  the 
purchase-money,  for  the  purpose  of  paying 
the  debts  of  certain  creditors  of  the  estate, 
among  which  was  the  debt  due  the  plain- 
tiff; and  if  there  is  sufficient  privity  be- 
tween the  defendant  and  the  plaintiff,  the 
purchase-money  so  retained  is  the  plain- 
tiff's money,  for  which  the  defendant  is 
liable  to  him  in  an  action  for  money  had 
and  received  to  his  use.  As  between  the 
plaintiff  and  defendant,  it  is  the  same  as  if 
the  land  had  been  paid  for,  and  the  execu- 
tor had  then  deposited  a  portion  of  the 
purchase-money  with  the  defendant,  direct- 
ing him  to  pay  certain  debts  due  from  the 
executor,  and  which  the  defendant  prom- 
ised to  pay.  "But  the  principal  question 
in  this  case  is,  whether  the  plaintiff  can 
avail  himself  of  the  promise  made  by  the 
defendant  to  the  executor,  he  never  hav- 
ing agreed  to  accept  the  defendant  as  his 
debtor,  nor  having  made  any  demand  of 
him  for  the  money  prior  to  the  commence- 
ment of  this  suit.  "  It  seems  clear  that  no 
contract  of  the  kind  here  attempted  to  be 
entered  into  can  be  made,  without  an  en- 
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[A  novation  may  arise  from    the    intervention  of  a  new  cred- 


tire  change  of  the  original  rights  and  lia- 
bilities of  the  parties  to  it.  There  is  to  be 
a  deposit  of  money  for  the  payment  of  « 
prior  debt,  —  an  agreement  to  hold  the 
money  for  this  purpose,  and  an  agreement 
on  the  part  of  a  third  person  to  accept  it 
in  compliance  with  this  arrangement.  It 
is  made  through  the  agency  of  three  indi- 
viduals, for  the  purpose  of  payment ;  and 
it  can  have  no  other  effect  than  to  extin- 
guish the  original  debt,  and  create  a  new 
liability  of  debtor  and  creditor  betwixt  the 
person  holding  the  money  and  the  indi- 
vidual who  is  to  receive  it.  On  any  other 
supposition  there  would  be  a  duplicate  lia- 
bility for  the  same  debt;  and  the  deposit, 
instead  of  being  a  payment,  would  be  a 
mere  collateral  security,  which  is  totally 
different  from  the  avowed  object  of  the 
parties.  "  A  suit  to  recover  money  is  no 
more  decisive  evidence  of  an  election  to 
receive  it  than  a  demand  ;  and  the  bring- 
ing of  a  suit  cannot  be  considered  evi- 
dence of  an  assent  to  a  contract,  and  there- 
by support  tlie  action  which  had  no  foun- 
dation until  it  was  brought.  "  To  entitle 
the  plaintiff  to  recover,  there  must  be  an 
extinguishment  of  the  original  debt ;  and 
it  is  questionable  whether,  in  cases  of  this 
kind,  anything'  can  operate  as  an  extin- 
guishment of  the  original  debt  but  pay- 
ment, or  an  express  agreement  of  the  cred- 
itor to  take  another  person  as  liis  debtor 
in  discharge  of  the  original  claim.  A 
contract  of  this  description  is  an  extin- 
guishment of  the  original  debt.  Ciixton 
V.  Chadley,  3  B.  &  C.  591."  Warren  u. 
Batchelder,  15  N.  H.  129,  adopted  the 
same  view  of  the  law,  and  was  decided  on 
similar  principles.  In  that  case  it  ap- 
peared that  Batchelder  (the  defendant) 
owed  one  Dow,  who  owed  Warren  (the 
plaintiff).  Dow  and  Batchelder  had  n 
settlement,  in  which  Dow  left  in  Batch- 
elder's  hands  money  enough  to  pay  Dow's 
debt  to  Warren,  who  demanded  the  money 
of  Batchelder,  and  brought  an  action 
against  him  for  money  had  and  received. 
Warren  was  not  a  party  to  the  arrange- 
ment between  Dow  and  Batchelder,  and 


his  debt  against  Dow  was  not  extinguished. 
It  was  held,  that  as  Warren's  debt  still 
remained  against  Dow,  and  as  no  con- 
sideration moved  from  him,  he  could  not 
maintain  the  action.  Gilchrist  J.  said  : 
"That  the  legal  interest  in  a  simple  con- 
tract, and  the  right  to  enforce  it,  reside  in 
the  person  from  whom  the  consideration 
moves,  we  understand  to  be  a  cardinal 
point  in  the  law.  A  contrary  decision  in- 
volves the  result,  that  he  from  whom  the 
consideration  moves  is  not  the  party  to 
sue,  if  any  other  person  is  intended  to  be 
benefited  by  the  contract.  And  it  is  to 
be  observed  that  Heaton  v.  Angler  (7  N.  H. 
397),  Butterfield  v.  Hartshorn  {ubi  supra), 
Tatlock  r.  Harris  (3  T.  R.  180),  Wilson 
«.  Coupland  (5  B.  &  Aid.  228),  Cuxon 
V.  Chadley  [ubi  supra),  and  Wharton  v. 
Walker  (4  B.  &  C.  163),  all  recognize  the 
principle  that  the  party  must  sue  who  fur- 
nishes the  consideration,  which  considera- 
tion was  upon  the  facts  of  those  cases,  the 
extinguishment  of  the  plaintiff's  debt.  In 
the  case  before  us  the  consideration  did  not 
move  from  the  plaintiff.  His  debt  was  not 
extinguished,  and  he  can  maintain  no  ac- 
tion. We  do  not  mean  to  say  that  there 
must  have  been  an  express  agreement  by 
the  plaintiff  to  accept  the  defendant  as  his 
debtor,  and  extinguish  his  original  debt ; 
but  such  an  agreement  must  be  proved, 
cither  by  direct  evidence  or  by  proof  of 
facts  which  show  that  it  must  have  been 
made."  In  Wliarton  v.  Walker,  4  B.  &  C. 
163,  one  Lythgoe  was  indebted  to  the 
plaintiff  in  a  certain  sum,  and  gave  the 
plaintiff  an  order  for  that  sum  upon  the 
defendant,  who  was  his  tenant,  to  be  paid 
out  of  the  next  rent  that  became  due. 
When  the  next  rent  became  due,  Lythgoe 
left  in  the  hands  of  the  defendant  the 
amount  due  to  the  plaintiff,  and  gave  a 
receipt  for  the  whole  rent;  and  the  de- 
fendant promised  to  pay  the  plaintiff,  who 
afterwards  brought  an  action  for  money 
had  and  received.  It  was  held,  that  the 
action  could  not  be  maintained,  because 
the  plaintiff's  debt  against  Lythgoe  was 
not  discharged,     Bayley  J.  said,  that  if  ' 
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Intervention 
of  new  cred- 
itor. 


[itor.  (h)    Wliere  B.,  having  a  claim  against  A.  sells  and  assigns  it 
to  C,  and  A.  promises  C.  to  pay  him  the  amount  there- 
of, C.  becomes  a  substituted  creditor,  and  the  promise 
is  binding  upon  A.     By  this  arrangement  A.'s  liability 
to  B.  is  extinguished,  (z) 

by  an  agreement  betwixt  the  three  parties,    entitled   to  recover  it  in   an  action  for 

the  plaintiff  had  undertaken  to  look  to     money  had  and   received.      Many  cases 

the   defendant,   and   not   to   his   original     have  preceded  to  a  much  greater  extent, 

debtor,  that  would  have  been  binding,  and     so  that  it  seems  to  have  been  established, 

the  plaintiff  might   have   maintained  an     by  a  series  of  decisions  in  several  states, 

action  on  the  agreement ;  but,  in  order  to 

give  that  right  of  action,  there  must  be  an 

extinguishment  of  the  original  debt.    But 

no  such  bargain  was   made  in  this  case. 

Upon  the  defendant's  refusing  to  pay  the 

plaintiff,  the  latter  might  still  sue  Lyth- 

goe.     In  Barker  v.  Bucklin,  2  Denio,  45, 

the  facts  were,  that  the  defendant's  brother 

owed  the  plaintiff  .i  sum  of  money,  and, 

being  pressed  for  payment,  delivered    to 

the  defendant  a  pair  of  horses  valued  at  a 


that  a  creditor,  for  whose  benefit  money 
has  been  placed  in  the  hands  of  a  third 
person  by  his  debtor,  upon  a  promise, 
express  or  implied  from  the  circum- 
stances, made  by  the  third  pesron  to  the 
debtor,  to  pay  the  money  to  the  cred- 
itor, such  third  person  can  maintain  an 
action  to  recover  it,  although  there  may 
have  been  no  understanding  between  the 
creditor  and  such  third  person  previous  to 
the  action,  and  no  express  promise  to  the 
price  somewhat  less  than  the  amount  of  creditor,  and  although  there  has  been  no 
the  debt,  and  the  defendant  agreed  to  pay    release   of  the   debtor.     See   Delaware  & 


the  amount  of  the  price  to  the  plaintiff  on 
account  of  his  demand  against  his  brother. 
Jewett  J.  said  :  "  It  was  not  a  promise  to 
answer  for  the  debt  of  another  person,  but 
merely  to  pay  the  debt  of  the  party  mak- 
ing the  promise  to  a  parlicular  person 
designated  by  him  to  whom  the  debt  be- 
longed,*nd  who  had  a  right  to  make  such 
payment  a  part  of  the  contract  of  sale. 
Such  promise  was  no  more  within  the  stat- 
ute of  frauds,  than  it  would  have  been  if 


Hudson  Canal  Co.  v.  Westchester  Co. 
Bank,  4  Denio,  97  ;  Barker  v.  Bucklin,  2 
Denio,  45;  Weston  v.  Barker,  12  John. 
276  ;  Neilson  v.  Blight,  1  John.  Cas.  205  ; 
M'Menomy  v.  Ferrers,  3  John.  82 ;  Beers 
u.  Robinson,  9  Barr,  229  ;  Hall  v.  Mars- 
ton,  17  Mass.  575;  Arnold  v.  Lyman,  17 
Mass.  400 ;  Fitch  <;.  Chandler,  4  Cush. 
255  ;  Fleming  v.  Alter,  7  Serg.  &  R.  295 ; 
Dishorn  v.  Denoby,  1  D'Anv.  Abr.  64 ; 
EUwood  V.  Monk,  5  Wend.  235  ;  Feltonu. 


the  defendant  had  promised  to  pay  the  Dickinson,  10  Mass.  287  ;  Brewer  D.Dyer, 
price  of  the  horses  directly  to  his  brother 
from  whom  he  purchased  them.''  The 
plaintiff  was  nonsuited,  however,  because 
he  had  declared  upon  a  promise  made  by 
defendant  to  himself,  whereas  it  did  not 
appear  that  the  plaintiff  had  accepted  the 
proposition,  so  as  to  establish  an  under- 
standing between  himself  and  the  defend- 
ant. In  Meert  v.  Moessard,  1  Moore  &  P. 
8,  the  defendant,  having,  as  administrator 
of  an  estate,  received  a  sum  of  money, 
which  it  was  agreed  by  the  parties  entitled 
to  it  was  to  be  applied  in  discharge  of  the 
funeral  expenses  of  the  testator's  widow, 
which  had  been  paid  by  the  plaintiff,  prom- 
ised so  to  apply  it ;  the  plaintiff  was  held 


7  Cush.  340  ;  Dearborn  v.  Parks,  5  Greenl. 
81.  These  cases,  however,  depend  upon 
peculiar  principles  of  their  own,  without 
any  special  refei'ence  to  novation.  A 
novation,  as  understood  in  the  civil  law, 
would  not  arise  out  of  such  a  state  of  cir- 
cumstances. 

(h)  A  "  kind  of  novation  takes  place  by 
the  intervention  of  a  new  creditor,  where 
a  debtor,  for  the  purpose  of  being  dis- 
charged from  his  original  creditor,  con- 
tracts some  obligation  in  favor  of  a  new 
creditor."  Pothier  Cont.  pt.  3,  c.  2, 
art.  1. 

(j)  Mr.  Justice  Story,  in  his  work  on 
Partnership,  §   254,   says :    "  It;    upon   a 
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[A  novation  may  also  arise  from  the  intervention  of  both  a  new 
Intervention  debtor  and  a  new  creditor  in  the  same  arrangement, 
debtor  and  This  involves  the  principles  of  both  the  two  last  modes 
new  creditor,    ^f  novation.     As,  where  A.  owes  B.  and  B.  owes  C, 


change  in  the  members  of  a  copartnership 
firm,  the  existing  debts  due  to  the  partner- 
ship should  be  assigned  over  to  the  new 
firm,  and  after  such  assignment,  with  full 
knowledge  thereof,  the  debtors  should  as- 
sent thereto,  and  promise  payment  to  the 
new  firm,  that  would  amount  by  operation 
of  law,  to  an  extinguishment  of  the  lia- 
bility to  the  old  firm,  and  to  a  transfer  of 
the  debts  to  the  new  firm  ;  so  that  the  old 
firm  would  be  no  longer  entitled  to  sue 
therefor,  but  the  right  would  be  exclusively 
vested  in  the  new  firm."  In  a  joint  action 
by  two  plaintiffs,  upon  an  account  stated, 
it  appeared  that  the  defendan  t  was  indebted 
to  Moor,  one  of  the  plaintiffs,  in  a  large 
sum  of  money,  and  afterwards  the  other 
plaintiff  was  admitted  a  partner  with  Moor, 
and  then  a  further  debt  was  contracted  by 
the  defendant  with  the  new  partnership, 
after  which  an  account  was  settled  between 
the  defendant  and  the  two  plaintiflTs,  and  it 
was  agreed  that  all  the  money  due  to  Moor, 
before  his  partnership  Avith  the  other  plain- 
tiff, should  be  taken  into  thai  account, 
and  that  the  balance  should  be  paid  to 
both  the  plaintifl's ;  and  it  was  held  that 
the  action  was  properly  brought  by  them 
jointly.  Moor  v.  Hill,  2  Peake,  10; 
Armsby  v.  Farnam,  16  Pick.  318.  But  if 
there  had  been  no  special  agreement  or 
consent  on  the  part  of  the  defendant  to 
substitute  the  one  creditor  for  the  other, 
the  plaintiffs  would  not,  by  reason  of  any 
agreement  among  themselves,  have  been 
entitled  to  join  in  the  action.  Welsford 
V.  Wood,  1  Esp.  180;  Armsby  v.  Farnam, 
16  Pick.  .318.  These  decisions  stand  upon 
the  ground  that,  by  the  agreement,  the 
liability  to  the  old  firm  was  extinguished, 
and  that  to  the  new  firm  was  substituted. 
Collyer  Partn.  §  650  ;  Story  Partn.  §§ 
244,  in  note,  254.  Sec  Barger  v.  Collins, 
7  Harr.  &  J.  213.  In  Mowry  v.  Todd,  12 
Mass.  234,  Parker  C.  J.  said  :  "  Whatever 
may  bo  the  effect  of  handing  over  a  writ- 


ten contract  to  a  party,  to  whom  it  is  in- 
tended to  be  transferred,  without  a  recog- 
nition of  the  transfer  by  the  person  bound 
by  the  contract,  and  a  promise  to  pay  the 
contents  to  a  holder,  we  are  satisfied  that 
with  such  recognition  and  promise  the  as- 
signment is  sufficient  without  the  name  of 
the  assignor.  It  amounts  to  a  substitution 
of  one  creditor  for  another  by  the  consent 
of  the  two  creditors  and  the  debtor,  and 
an  action  may  be  maintained  by  such  as- 
signee, in  his  own  name,  founded  on  the 
assignment  and  the  express  promise  of 
the  debtor  to  pay  him."  The  suggestion 
in  this  case  that  such  an  arrangement 
amounts  to  a  substitution  of  one  creditor 
for  another,  by  the  consent  of  the  creditors 
and  the  debtor,  was  noticed  with  approba- 
tion by  Hubbard  J.  in  Dennis  v.  Twitehell, 
10  Met.  184.  In  Kerby  v.  Sanford,  9  Cash. 
263,  it  appeared  that  Sanford  and  Derby 
entered  into  an  entire  contract,  by  which 
Derby  was  to  do  a  specific  piece  of  work 
for  Sanford.  Before  it  was  completed, 
Derby  addressed  to  Sanford  the  following 
note  :  "I  hereby  authorize  R.  Reed  to  fin- 
ish the  job  already  commenced  .  .,.  .  and 
to  take  the  balance,  whatever  may  be  due ; " 
and  Sanford  indorsed  thereon,  "whatever 
may  be  due  on  the  within  job  when  com- 
pleted, as  per  agreement,  shall  be  paid  to 
R.  Reed."  To  this  R.  Reed  assented. 
Derby  subsequently  brought  an  action 
against  Sanford  on  the  contract  in  his  own 
name,  and  it  was  held,  that  the  action 
could  not  be  maintained.  Shaw  C.  J. 
said  :  "The  doctrine  of  the  assignment  of 
choses  in  action  does  not  arise  here.  There 
is  no  doubt  that  it  is  the  law,  that  when 
an  assignment  of  a  debt  is  made,  and  the 
debtor  agrees  to  pay  the  assignee,  the  as- 
signment is  a  good  consideration  for  the 
new  promise,  and  nn  action  may  be  main- 
tained in  the  name  of  the  assignee.  It 
follows  that  if  the  debtor  pays  the  assignee, 
such  payment  is  a  good  defence  to  an  ao- 
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[and  tliey  meet,  together  and  make  a  mutual  arrangement,  by  which 

The  new  debt 


B.  is  discharged  and  A.  becomes  C.'s  debtor,  (y) 


tion  by  the  assignor.  There  are  several 
cases  to  this  point.  That  of  Mowry  u. 
Todd,  12  Mass.  281,  is  the  leading  one.'' 
The  arrangement  in  this  case  "  was  not 
the  assignment  of  a  chose  in  action,  for 
there  was  no  debt  due  to  Derby,  and  of 
course  no  chose  in  action  to  be  assigned. 
It  was  the  substitution  of  Reed  for  Derby, 
as  the  contracting  party  with  Sanford,  to 
which  Eeed  assented  by  taking  the  order 
and  going  on  to  complete  the  work.  The 
defendant  (Sanford),  by  his  indorsement 
of  the  order,  nndertook  that  the  balance 
for  the  job,  when  completed  as  per  agree- 
ment, should  bo  paid  to  Reed.  The  com- 
pletion of  the  job  by  Reed  was  a  good  con- 
sideration for  such  express  promise,  but  in 
addilion  to  that,  the  defendant  (Sanford), 
by  the  substitution,  was  wholly  discharged 
from  his  contr.ict  to  pay  Derby  anything. 
When  the  job  was  completed,  we  think 
Reed  was  the  only  creditor,  and  he  alone 
could  bring  the  action."  See  per  Rich- 
ardson C.  J.  in  Wiggin  v.  Damrell,  4  N. 
H.  69,  75.  Mr.  Metcalf,  —  now  Mr.  Jus- 
tice Metcalf,  —  in  his  article  on  contracts, 
21  Am.  Jurist,  284,  says  :  "  The  English 
books  mention  a  consideration  as  necessary 
to  entitle  the  assignee  thus  to  sue.  1 
Saund.  210,  n.  (1);  but  in  Massachusetts 
such  express  promise  is  sometimes  said  to 
be  supported  hy  the  moral  obligation  of  the 
promisor,  arising  from  the  original  debt, 
&c.,  and  notice  of  the  assignment" 
(Crocker  v.  Whitney,  10  Mass.  319,  refer- 
ring to  Andover  &c.  Turnpike  u.  Gould, 
6  Mass.  43,  where  it  is  assumed  that  a 
moral  obliffalion  is  sufficient  to  support  an 
express  promi-c,  —  a  doctrine  long  since 
exploded)  ;  "  A  much  sounder  and  more 
satisfactory  basis  for  the  consideration  of 
such  promise,  would  seem  to  be  the  dis- 
charge of  the  original  claim.  Such  a  dis- 
charge is  necessarily  implied  as  a  condition 
of  the  promise,  or  as  an  effect  of  its  per- 
formance." Sec  Rand's  note  to  Crocker 
c/.  Whitney,  10  Mass.  316, 322  ;  Liversidge 
u.  Broad  bent,  4  H.  &  N.  603.     By  the  as- 


signment all  the  equitable  interest,  and,  by 
the  new  promise  of  the  debtor,  the  techni- 
cal legal  interest  is  vested  in  the  assignee; 
and  thence  the  right  of  the  assignee  is 
complete,  both  in  equity  and  at  law, 
and,  of  course,  to  the  same  extent  and  in 
an  equal  degree,  the  assignor  is  divested 
of  interest,  and  the  debtor  is  discharged 
from  liability  to  him.  See  2  Story  Eq. 
Jur.  §  1039;  Tiernan  v.  Jackson,  5  Peters 
(U.  S.),  597,  598;  Clark  u.  Thompson,  2 
R.  I.  146,  150.  If,  then,  when  it  is  said 
that  the  assignment  is  a  good  considera- 
tion for  the  new  promise  of  the  debtor,  it 
is  meant  to  include  this  effi-'ct  of  the  as- 
signment and  the  new  promise,  there  can 
be  no  objection  to  the  proposition.  The 
action  against  the  debtor  is  upon  the  new 
promise  to  the  assignee.  Currier  y.  Hodg- 
son, 3  N.  H.  82.  The  obligor  in  a  bond 
may  be  sued  in  assumpsit  upon  a  promise 
to  perform,  made  by  him  to  an  assignee 
thereof,  and  the  assignee  may  bring  his 
action  in  his  own  name.  Warren  v. 
Wheeler,  21  Maine,  484.  Cases  arising 
under  this  head  of  novation,  are  not 
within  the  statute  of  frauds  relating  to  a 
promise  to  answer  for  the  debt  of  another. 
Hodgson  V.  Anderson,  3  B.  &  C.  842. 

{j)  Tatloek  v.  Harris,  3  T.  R.  174; 
Thompson  o.  Percival,  5  B.  &  Ad.  925  ; 
Bird  V.  Gammon,  3  Bing.  (N.  C.)  889; 
Cochrane  v.  Green,  9  C.  B.  N.  S.  448. 
This  ease  comes  more  especially  under  that 
particular  kind  of  novation,  which  Pothier 
calls  a  "delegation,"  and  which  he  thus 
defines  :  "  Delegation  is  a  kind  of  novation 
by  which  the  original  debtor,  in  order  to 
be  liberated  from  his  creditor,  gives  him  a 
third  person,  who  becomes  obliged  in  his 
stead  to  the  creditor,  or  to  the  person  ap- 
pointed by  him.  H  delegation  is  made  by 
the  concurrence  of  three  parties,  and  there 
may  be  a  fourth.  It  includes  a  novation, 
by  the  extinction  of  the  debt  from  the  per- 
son delegating,  and  the  obligation  con- 
tracted in  his  stead  by  the  person  dele- 
gated.     Commonly,   indeed,   there    is    a 


1378  PARTIES  TO   CONTRACTS. 

[created  between  A.  and  C.  is  a  novation.  A.  has  C.  instead  of  B. 
for  a  creditor,  and  C  has  A.  instead  of  B.  for  a  debtor,  and  B.  is 
disengaged  from  both.  (^) 

The  defendants  being  indebted  to  T.  &  Co.,  in  the  sum  of 
768Z.,  and  T.  &  Co.  being  indebted  to  the  plaintiffs  in  a  much 
larger  amount,  it  was  agreed  by  all  of  them,  that  the  defendants 
should  pay  to  the  plaintiffs  the  amount  of  their  debt  to  T.  &  Co. ; 
and  it  was  held  that  the  plaintiffs  might  maintain  an  action  in  their 
own  name  against  the  defendants  for  the  amount  of  the  debt,  as  all 
tlie  parties  interested  had  mutually  assented  to  the  change  of  liabil- 
ity, and  the  defendants  had  expressly  agreed  to  pay  the  amount  of 
their  debt  to  the  plaintiffs.  (Z)  So  in  another  case,  Heaton  sold 
Angler  a  wagon.  Afterwards  Angier  sold  the  wagon  to  Chase, 
wlio  aoreed  to  pay  Heaton  the  price,  which  Angier  had  agreed  to 
pay  Heaton  for  the  wagon  ;  and  Heaton  agreed  to  take  Chase  for 
his  debtor  fur  that  price.  It  was  held  that  this  created  a  new  con- 
tract between  Heaton  and  Chase,  and  that  the  debt  against  Aiiffier 
was  extinguished,  and  he  was  no  longer  liable  to  Heaton.  (jh)  Tliis 
was  decided  upon  the  authority  of  the  case  put  by  Buller  J.  in 
Tatlock  V.  Harris,  (w)  who  said  :  "  Suppose  A.  owes  B.  100?.,  and 

B.  owes  C.  100?.,  and  the  three  meet,  and  it  is  agreed  between 
them,  that  A.  shall  pay  C.  the  100/.  ;  B.'s  debt  is  extinguished, 
and  C.  may  recover  the  same  against  A."(o) 

double  novation,  for  the  parly  delegated  should  take  Chase  as  his  debtor  for  the  sum 
is  commonly  a  deiitor  of  the  person  dele-  due  from  the  defendant  (Angier).  The 
gating ;  and,  in  order  to  be  liberated  from  debt  due  from  the  defendant  to  the  plain- 
the  obligation  to  him,  contracts  a  new  one  tiff  was  thus  extinguished.  It  was  an  ac- 
with  his  creditor.  In  this  case  there  is  a  cord  executed.  And  Chase,  by  assuming 
novation  both  of  the  obligation  of  the  per-  the  debt  due  to  the  plaintiff,  must  be  con- 
son  delegating,  by  his  giving  his  creditor  sidered  as  having  paid  that  amount  to  the 
a.  new  debtor,  and  of  the  person  delegated  defendant,  as  part  of  the  price  he  was  to 
by  the  new  obligation,  which  he  con-  pay  the  defendant  for  the  wagon.  The 
tracts."  Pothicr  Cont.  pt.  3,  c.  li,  art.  6,  ngroement  of  the  plaintiff  to  take  Chase 
ss.  1,2;  Cont.  Sale,  pt.  6,  c.  4,  o.  5.'j.3.  Sec  as  his  debtor  was  clearly  a  discharge  of  the 
■Van  Epps  u.  McGill,  Hill  &  Denio  (N.  defendant."  See  Browning  v.  Stallard,  5 
Y.),  109.  Taunt.  450  ;  Warren  v.  Batchelder,  15  N. 
{k}  See  Hodgson  v.  Anderson,  3  B.  &  H.  129  ;  Buttertield  v.  Hartshorn,  7  N.  H. 

C.  842,                        •  345  ;  Fiske  v.  McGrogory,  34  N.  H.  414; 
(l)  Wilson   V.  Coupland,  5    B.  &  Aid.  King  w.  Hutchins,  28  N.  H.  561. 

228.  (n)  3   T.    R.    174,    180.     See  Israel   ^. 

(m)  Heaton  v.    Angier,   7   N.    H.  397.  Douglas,  1  H.  Bl.  239. 

(ireen  J.    said:    "Heaton,    Angier,  and  (o)    See Hodgsdon  y.  Anderson,  3  B.  & 

Chase  being  together,  it  was  agreed  be-  C.  842.     In  the  case  put  by  Mr.   Justice 

tween  them   that   the   plaintiff   (Heaton)  BuUer,  as  stated  in  the  text,  C.  releases 
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[The  extinction  of  both  the  intermediate  original  liabil- 
ities is  a  sufficient  consideration  to  bind  each  of  the 
respective  parties  to  his  portion  of  the  new  arrangement. 
And  this  extinguishment  is  necessary  to  give  full  effect 
to  the  transaction  and  create  a  complete  novation,  (p) 


Considera- 
tion. 

Extinction  of 
botli  tlie  in- 
termediate 
liabilities. 


B.,  in  consideration  of  being  furnished  by 
him  with  a  new  debtor  in  the  person  of  A. ; 

B.  releases  A.,  in  consequence  of  A.'s 
promise  to  pay  C,  which  releases  B.  from 

C.  A.  promises  C,  in  consequence 'of  be- 
ing released  from  B. ;  and  C.  has  a  right 
to  take  advantage  of  that  promise,  be- 
cause, by  force  of  the  arrangement,  he  has 
released  B.  in  obtaining  it.  The  receipt 
of  a  promissory  note  of  a  third  person  in 
payment  of  a  debt  will  amount  to  a  posi- 
tive extinguishment  of  the  original  debt, 
by  way  of  novation,  as  well  by  our  law  as 
by  the  foreign  law,  if  so  intended  by  the 
parties.  Story  Prom.  Notes,  §§  404,  438  ; 
Lord  Kenyon  C.  J.  in  Owenson  k.  Morse, 
7  T.  E.  64  ;  Kearslake  u.  Morgan,  5  T. 
II.  513;  Johnson  v.  Weed,  9  John.  310. 
So,  if  a  creditor  of  a  partnership  firm  re- 
ceives the  note  of  one  of  the  co-partners 
for  the  amount  of  the  debt  due  from  the 
tirm,  this  will  extinguish  the  original  debt 
and  discharge  the  others,  if  such  was  the 
intent  and  agreement  of  the  parties.  Hig- 
gins  V.  Packard,  2  Hall  (N.  Y.),  547 ;  Mar- 
shall C.  J.  in  Sheehy  o.  Mandeville,  6 
Cranch,  253  ;  Thompson  v.  Percival,  5  B. 
&  Ad.  925;  Reed  v.  White,  5  Esp.  122; 
Rvans  v.  Drummond,  4  Esp.  89  ;  Mellen 
C.  J.  in  Wilkins  u.  Keed,  6  Greenl.  220; 
Chapman  v.  Durant,  10  Mass.  47  ;  Harris 
V.  Lindsay,  4  Wash.  C.  C.  98, 271 ;  Bernard 
u.  Torrance,  5  Gill  &  J.  383 ;  Isler  u. 
Baker,  6  Humph.  85  ;  Kirwan  v.  Kirwan, 
i  Cr.  &  M.  617 ;  Hart  v.  Alexander,  2  M. 
&  W.  483 ;  Wildes  v.  Fessenden,  4  Met. 
12;  CoUyer  Partn.  §  559  et  seq.;  Byles 
Bills  (6th  Eng.  ed.),  35,  305,  306  ;  Poth. 
Cont.  p.  3,  c.  2,'arts.  3  &  4,  s.  5.  The 
same  is  true  where  the  verbal  agreement 
of  one  of  several  jointly  liable,  is  received 
in  express  satisfaction  of  the  joint  liability ; 
and  this  promise  is  not  affected  by  the  pro- 
vision of  the  statute  of  frauds,  requiring  a 
promise  to  answer  for  the  debt  of  another 


to  be  in  writing.  Stephens  v.  Squire,  5 
Mod.  205 ;  Howes  v.  Martin,  1  Esp.  162 ; 
Price  V.  Barry,  2  Cranch  C.  C.  447 ;  Dur- 
ham V.  Manrow,  2  Comst.  541  ;  Piles  v. 
McLeod,  14  Ala.  611  ;  Aiken  «.  Duren, 
2  Nott  &  McCord  (S.  C),  370. 

(r)  See  Baillie  v.  Moore,  8  Ad.  &  El. 
489  ;  Butterfield  u.  Hartshorn,  7  N.  H. 
345;  French  v.  French,  3  Scott  N.  E., 
125 ;  S.  C.  2  M.  &  Or.  554 ;  Thomas  v. 
Shillibeer,  1  M.  &  W.  124 ;  Phalan  v. 
Stiles,  11  Vt.  82.  In  cases  where  A.  owes 
B.,  and  B.  owes  C,  and  B.  by  an  order  or 
otherwise,  assigns  his  claim  against  A.  to 
C,  in  payment  and  discharge  of  his  debt 
to  C,  this  constitutes  a  novation,  by  the 
intervention  of  a  new  creditor  and  a  new 
debtor.  The  debt  which  was  due  from  B. 
to  C.  is  extinguished,  and,  as  has  been 
shown,  the  liability  from  A.  to  B.  is  also 
extinguished.  But,  although  it  has  been 
said  in  various  treatises  that  the  debt  from 
A.  to  B.  must  be  extinguished,  yet  the 
cases  cited  to  prove  it  are  not  clear  in  sup- 
port of  the  position.  Hodgson  v,  Ander- 
son, 3  B.  &  C.  842,  certainly  does  not  sup- 
port it.  In  that  case,  Bayley  J.  said : 
"The  debt  existed,  and  it  was  the  debt  of 
the  defendant,  and  the  only  question  was 
to  whom  it  was  to  be  paid."  In  Tatlock 
V.  Harris,  3  T.  R.  174,  180,  Buller  J.  says 
merely,  that  the  debt  due  from  B.  to  C.  is 
extinguished.  Cuxon  v.  Chadley,  3  B.  & 
C.  591,  only  decides  that  it  is  necessary 
that  the  debt  from  B.  to  C.  must  be  dis- 
charged. Such,  also,  was  the  decision  in 
Wharton  v.  Walker,  4  B.  &  C.  163.  Such, 
also,  is  the  bearing  of  Butterfield  v.  Harts- 
horn, 7  N.  H.  345,  and  Heaton  v.  Angier, 
7  N.  H.  397.  The  language  of  Mr.  Jus- 
tice Story,  Partn.  §  254,  quoted  above  in 
note  to  "  Novation  by  intervention  of  new 
creditor,"  implies  the  extinguishment  of 
the  liability  of  A.  to  B.,  but  the  continued 
existence  of  the  del)t  itself  in  favor  of  C. 
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[If  an  order  is  addressed  by  a  creditor  to  his  debtor,  directing  him 
_  to  pay  the  debt  to  a  third  person  indicated,  to  whom  the 

creditor  is  indebted,  and  the  order  is  given  to  snch  third 
person  in  satisfaction  of  his  debt,  and  presented  by  him  to  the 
debtor,  to  whom  it  is  addressed,  and  assented  to  by  the  latter,  this 
Mutual  as-  operates  as  a  substitution  of  a  new  debt  in  the  place  of 
the'pIrUes  *''®  Original  demand.  But  the  mutual  assent  of  the 
necessary.  three  parties  is  essential  to  the  novation,  because  the 
original  demand  is  not  extinguished  and  annihilated,  if  the  consent 
and  concurrence  of  any  one  of  the  three  are  wanting.  (^)     After 


to  -whom  it  has  been  assigned.  On  the 
other  hand,  Pothier  says  :  "  By  this  kind 
of  delegation,  the  debt  which  the  delegator 
owes  to  him  to  whom  he  makes  the  delega- 
tion, and  that  which  the  debtor  delegated 
owes  to  the  delegator,  are  entirely  extin- 
guished ;  and  in  the  place  of  them  a  new 
debt,  on  the  part  of  the  debtor  delegated, 
is  contracted  in  favor  of  him  to  whom  the 
delegation  is  made."  Pothier  Sale,  pt.  6, 
u.  4,  s.  ^53.  The  assignment  of  a  debt 
is,  of  course,  not  an  extinguishtnent  of  it ; 
neither  is  there  any  novation  in  it.  It  is 
the  old  debt,  which  was  due  to  the  assignor, 
which  subsists  and  which  is  transferred 
from  the  person  of  the  assignor  non  quidem 
ex  jwis  subtititate,  sed  juris  effectu,  to  the 
person  of  the  assignee.  Pothier  Sale,  pt.  6, 
c.4,s.  .553.  The  debt  remains  to  be  recov- 
ered in  the  name  of  the  assignor.  But  if  the 
debtor  has  assented  to  the  assignment  and 
promised  tu  pay  the  a.s.^ignee,  a  novation 
takes  place,  —  a  new  debt  arises,  —  and  a 
suit  brought  upon  it  must  bo  in  the  name 
of  the  assignee.  In  the  former  case,  the 
specific  debt  assigned  must  bo  sued  for; 
in  the  latter,  the  specific  debt  no  longer 
exists  as  a  ground  of  action  ;  the  action 
is  founded  on  the  new  promise,  in  Avhich 
the  assigned  debt  is  mei-ged,  rather,  per- 
haps, than  extinguished.  See  Currier  v. 
Hodgson,  3  N.  H.  82  ;  Warren  v.  Wheeler, 
21  Maine,  484. 

{(/)  See  Hodgson  i-.  Anderson,  .•?  11.  & 
C.  842  ;  Crowfoot  v.  Gnrney,  9  Bing.  372  ; 
Williams  v.  Everett,  14  East,  597;  Yates 
u.  Bell,  3  B.  &  Aid.  643  ;  Wilson  v.  Coup- 
land,  5  B.  &  Aid.  228 ;  Wharton  v.  Walker, 


4B  &  C.  164;  Gibson  v.  Cooke,  20  Pick. 
15  ;  Owen  v.  Bowen,  4  C.  &  P.  93;  En- 
thoven  ;;.  Hammond,  22  Eng.  Law  &  Eq. 
476 ;  Israel  o.  Douglas,  1  H.  Bl.  239 ; 
Cuxon  V.  Chadley,  3  B.  &  C.  594  ;  Hutch- 
inson V.  Heyworth,  9  Ad.  &  EI.  375; 
Walker  ;;.  Rostron,  9  M.  &  W.  411  ;  Ford 
V.  Adams,  2  Barb.  349  ;  Baron  v.  Husband, 
4  Ad.  &  El.  611  ;  Maxwell  v.  Jameson,  2  B. 
&  Aid.  55 ;  Short  v.  City  of  New  Orleans, 
4  Louis.  Ann.  281  ;  McKinney  u.  Alvis, 
14  III.  34 ;  Scott  V.  Porcher,  3  Meriv. 
652  ;  Mandeville  v.  Welch,  5  Wheat.  277. 
"  When  I  indicate  to  my  creditor,"  ob- 
serves Pothier,  "  a  person  from  whom  he 
may  receive  payment  of  the  money  which 
I  owe  him,  and  to  whom  I  give  him  an 
order  for  that  purpose,  it  is  merely  a  man- 
date, and  neither  a  transfer  nor  novation. 
I  remain  the  debtor,  and  the  per.son  desig- 
nated by  the  order  does  not  become  such  in 
my  stead.  So  where  the  creditor  indicates 
a  person  to  whom  his  debtor  may  pay  the 
money,  this  indication  does  not  include 
any  novation  ;  the  debtor  does  not  contract 
any  obligation  to  the  person  indicated,  but 
continues  the  debtor  of  his  creditor  who 
made  the  indication."  Pothier  Cont.  pt. 
3,  c.  2,  art.  6,  s.  4.  By  the  common  law 
there  must  be  not  only  an  assent  on  the 
part  of  the  debtor  to  whom  the  order  is 
addressed,  but  there  must  be  also  the  ex- 
press concurrence  of  the  person  in  whose 
favor  the  order  is  made,  manifesting  hi* 
assent  to  the  change  of  liability.  If  he  in 
not  a  party  to  the  contract,  the  original 
debt  is  not  released  and  extinguished  ; 
there  is  no  novation  and  can  be  no  substi- 
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[the  arrangement  lias  been  perfected  by  the  assent  of  the  three  par- 
ties, neither  can  withdraw,  but  it  is  then  binding  alike  on  all.  (r) 

This  promise  by  the  intervening  debtor  to  pay  the  intervening 
creditor,  —or  by  A.  to  pay  C.  in  the  cases  above  stated, 
—  is  not  within  the  provision  of  the  statute  of  frauds  re-   the  statute  of 
quiring  a  promise  to  answer  for  the  debt  of  another  to 


be  in  writing,  (s) 

tution.  In  Justinian's  Institutes,  it  is  or- 
dained :  "  Solum  Nov ATiONEM  prions  ob- 
ligationis  fieri,  quoties  lioc  ipsum  inter  con- 
tralientes  expressum  fuerit,  quod  propter 
novationem  prioris  obligationis  convene- 
runt ;  alioqui  et  manere  pristinara  obliga- 
tionem,  et  secundam  ei  accedere."  Lib.  3, 
tit. .30,  s.  3.  See  Owen  v.  Bowen,  4  C.  & 
P.  93-96  ;  Taylor  v.  Lendey,  9  East,  49  ; 
EUenborough  C.  J.  in  Surtees  v.  Hubbard, 
4  Esp.  203.  A  doubt  is  raised  by  Pothier 
and  some  of  the  eivilians  as  to  whether 
an  order  by  a  creditor  upon  a  debtor,  in 
favor  of  a  third  party,  for  less  than  the 
amount  of  the  debt,  accepted  by  the  debtor, 
and  paid  to  such  third  party,  operates  as 
an  extinguishment  of  the  whole  debt,  or 
only  so  much  of  it  as  is  covered  by  the 
amount  mentioned  in  the  order ;  and  they 
treat  it  as  a  question  of  intention,  to  be 
determined  by  the  circumstances  of  the 
particular  case.  But  by  the  common  law 
it  is  clear  that  it  would  be  a  discharge  only 
protanto,  in  the  absence  of  a  special  agree- 
ment founded  upon  sufRcientconsideration 
for  the  release  and  discharge  of  the  residue 
of  the  debt.  Heathcote  v.  Crookshanks,  3 
T.  R.  27;  Fitch  v.  Sutton,  5  East,  230; 
Pinnel's  case,  5  Co.  117  ;  Cumber  v.  Wane, 
1  Strange,  426 ;  Thomas  v.  Heathorn,  2 
B.  &  C.  477. 

(r)  Hodgson  u.  Anderson,  3  Barn.  & 
Cr.  842  ;  Clement  v.  Clement,  8  N.  H. 
472;  Crowfoot  ■/.  Gurney,  9  Bing.  372; 
Ainslie  v.  Boynton,  2  Barb.  (S.  C.)  258; 
Beecker  v.  Beecker,  7  John.  103  ;  Norris 
0.  Hall,  18  Maine,  332  ;  Hodges  o.  East- 
man, 12  Vt.  358  ;  Israel  u.  Douglas  1  H. 
Bl.  239 ;  Hutchinson  v.  Heyworth,  9  Ad. 
VOL.  II.  38 


6  El.  375  ;  Ainslie  v.  Boynton,  2  Barb. 
(S.  C.)  258;  Hodges  d.  Eastman, ,12]Vt. 
358.  In  a  case  where  the  debtor  or  the 
depositary  of  money  has  assented  to  the 
order,  drawn  by  the  creditor  in  favor  of  a 
third  person,  to  whom  such  creditor  is  in- 
debted, and  promised  such  third  person, 
being  the  payee  or  remittee,  to  hold  the 
amount  specified  at  his  disposal,  the  au- 
thority to  pay  the  money  is  irrevocable, 
the  original  debt  between  the  creditor  and 
such  third  person  is  discharged,  and  none 
of  the  parties  can  then  recede.  The  trans- 
action is  then  said  to  fall  within  that  class 
of  cases  where,  when  an  order  has  been 
given  to  a*  person,  who  holds  goods  to 
appropriate  them  in  a  particular  manner, 
and  he  has  engaged  to  do  so,  none  of  the 
parties  are  at  liberty,  without  the  consent 
of  all,  to  alter  that  arrangement.  "Walker 
I'.  Eostron,  9  M.  &  W.  421 ;  Meert  v. 
Moessard,  1  M.  &  P.  11 ;  Baron  v.  Hus- 
band, 4  B.  &Ad.  611 ;  M'Carthy  u.  Colvin, 
9  Ad.  &  El.  617  ;  Peate  v.  Dicken,  1  Cr., 
M.  &  R.  422 ;  Lacy  v.  M'Neille,  4  Dow.  & 
Ry.  7. 

(s)  Hodgson  0.  Anderson,  3  B.  &  C. 
842;  Stephens  v.  Squire,  5  Mod.  205; 
Files  V.  M'Leod,  14  Ala.  611;  Barker  v. 
Bucklin,  2  Denio,  45;  Dearborn  v.  Parks, 
5  Greenl.  81  ;  Shaw  C.  J.  in  Pike  v.  Brown, 

7  Cush.  133,  and  in  Curtis  v.  Brown,  5 
Cush.  492  ;  Bird  v.  Gammon,  3  Bing.  (N. 
C.)  883  ;  Goodman  u.  Chase,  1  B.  &  Aid. 
297  ;  Anstey  v.  Marden,  4  B.  &  P.  131  ; 
Browning  u.  Stallard,  5  Taunt.  450 ; 
Butcher  o.  Stewart,  11  M.  &  W.  857; 
Lacy  V.  M'Neille,  4  Dow.  &  Ry.  7. 
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Co^'enants 
annexed  to, 
or  running 
with  estates 
in  land. 


[SECTION  IV. 

Of  Parties  nnder  Covenanls  annexed  to  Estates  in  Land. 

Covenants  of  a  certain  kind  may  be  annexed  to  es- 
tates in  land,  so  that  the  benefit  or  the  burden  of  the 
covenant  passes  to  an  assignee  of  the  estate  ;  the  cov- 
enants are  then  said  to  run  witli  tlie  land. 
The  transfer  of  covenants  real,  (a)  which  run  with  the  land,  (6) 
Covenants       forms  an  exception  to  the  general  rule  of  the  common 
real.  \a\y,  that  contracts  and  covenants,  being    choses  in  ac- 

tion., cannot  be  assigned. 

These,  being  created  to  protect  and  continue  the  estate,  or  inter- 
Annexed  to  ^st  to  which  they  relate,  and  for  the  beneficial  use  and 
the  realty.  enjoyment  of  it,  have  been  treated  as  annexed  to  the 
same,  and,  upon  a  transfer  of  that  estate  or  interest,  have  been  al- 
Incident  lowed,  as  an  incident,  but  not  as  a  separate  and  sub- 

oib'-  stantive  matter  of  assignment,  to  pass  with  the  particu- 

lar estate  or  interest  to  which  they  have  tlius  become  attached,  (c) 

(a)  A  covenant  real   is  that  which  has  run  with  the  land,"  says  Mr.  Chancellor 

for  its  object  sometliing  annexed  to,  or  in-  Kent,  "  would  seem  to  rest  principally  on 

hereiitin,  or  connected  with  land,  or  chat-  this  ground,  that  to  make  a  covenant  run 

tels  real.     4   Cruise  Dig.  371,   tit.  Deed,  with  the  land,  there  must  be  a  subsisting 

c.  26,  ».  23.     "  The  law  docs  not  require  privity  of  estate  between  the  covenanting 

any  particular  form  of  words  to  constitute  parties.     A  covenant  to  pay  rent,  or  to 

such  a  covenant."    Per  Wilde  J.  in  Trull  produce   title-deeds,   or   i'or   renewal,   are 

".   Eastman,    3    Met.   124.      It   may    be  covenants  of  the  latter  character,  and  they 

express  or  implied.     4  Kent,    473.      See  run  with  the  land."      4  Kent,  472,473; 

per  Lord  Brougham,  in   Keppell   v.  Bai-  Johns   u.  French,    1  Hogan,   450  ;   Ross 

ley,  2  My.   &  K.  517.      It  is  confined   to  u.  Turner,  2  English,  132.] 


lands  and  tenements,  excluding  such  her- 
editaments as  do  not  embrace  lands  and 
tenements;  and  »,  privilege  of  drawing 
water  from  a  pond  comes  within  the  ex- 
clusion. Wheelock  v.  Thayer,  16  Pick. 
68;    Mitchell     u.   Warner,    5   Conn.  497. 


(c)  Wilde  J.  in  Hurd  ,/.  Curtis,  19 
Pick.  4.'J9,  462,  and  in  Morse  v.  Aldrich, 
19  Pick.  449  ;  Spencer's  case,  5  Co.  16  ; 
Chase  v.  Weston,  12  N.  H.  413.  Being 
incidents  only,  these  covenants  pass  with  a 
conveyance  of  the  principal  subject,  and 


It   passes   only  by  a   conveyance    of   the    with  that  alone.  Pike  r.  Galvin,  29  Maine, 


estate  or  interest  to  which  it  is  annexed. 
Pike  V.  Galvin,  29  Maine,  183.  But  it  is 
not  necessary  that  the  act  to  which  the 
covenant  relates  should  be  one  to  bo  done 
on  the  premises  conveyed.  Norman  u. 
Wells,  17  Wend.  136;  2  Sugden  V.  & 
P.  (8th  Am.ed.)  577,  note  (a). 

(6)  "  The  distinction  between  covenants 
that   are   in    gross,   and   covenants    that 


183,  186,  and  cases  cited;  Randolph  v. 
Kinney,  3  Rand.  394 ;  Plymouth  u.  Car- 
ver, 16  Pick.  185.  If  a  deed  conveys  the 
posse.-sion  of  land,  this  is  sufficient  to 
carry  the  covenants.  Fowler  v.  Poling,  6 
Barb.  165;  S.  C.  2  lb.  300;  Slater  ;■. 
Eawson,  6  Met.  439;  Beddoe  ;•.  Wads- 
worth,  21  Wend.  120.  But  see  Parker  v. 
Brown,  15  N.  H.  176.     But  if  a  grantor 
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[In  general,  if  a  covenant  of  this  kind  is  made  with  tlie  owner  of 
an  estate  in  land,  the  benefit  of  it  passes  by  assignment   covenants 
with  tiie  estate  of  the  covenantee.  Qd)     It  is  not  neces-   'JJ^ner  ofes- 
sary  to  this  result  that  the  covenantor  should  have  con-    '*'''• 
veyed  the  land  to  the  covenantee,  or  should  have  had  any  connec- 
tion with  the  land  ;    he    may  be  a  sti-anger  to   the    land,  except 
through  the  covenant ;  (e)  but  it  is  essential  that  the  covenantee 
should  be  the  owner  of  the  estate  in  order  that  the  covenant  may 
become  annexed  to  it.  (/) 

It  seems  that  the  burden  of  a  covenant  of  this  kind  made  by 
the  owner  of  real  estate  does  not  pass  with  the  estate  to  the  as- 
signee, except  in  the  case  of  covenants  in  leases.  (^)  The  propri- 
etor of  a  theatre  covenanted  with  the  plaintiff  to  allow  him  to 
have  the  free  use  of  two  of  the  boxes  at  the  theatre  for  a  certain 
period,  and  afterwards  assigned  his  estate  in  the  theatre  to  the  de- 
fendant ;  it  was  held  that  the  covenant  was  merely  a  personal  cov- 
enant and  did  not  run  with  the  estate,  as  it  did  not  pass  an  interest 


has  no  seisin  at  the  time  of  his  convey- 
ance, his  covenant  of  warranty  does  not 
attach  to  the  land,  and,  therefore,  cannot 
run  with  it.  Slater  «.  Rawson,  1  Met. 
450. 

(d)  Middlemore  u.  Goodale,  Cro.  Car. 
503  ;  Campbell  v.  Lewis,  3  B.  &  Aid.  392. 

(e)  See  Spencer's  case,  I  Smith's  L.  C. 
(5th  ed.)  43,  60  ;  Sharp  v.  Waterhouse,  7 
E.  &B.  816;  27  L.J.  Q.  B.  70. 

(/)  Co.  Lit.  385  a  ;  Webb  v.  Russell,  3 
T.  E.  393  ;  1  Smith's  L.  C.  (5th  ed.)  62. 
To  create  a  covenant,  that  will  run  witli 
the  land,  there  must  be  a  privity  of  estate 
between  the  covenantor  and  covenantee. 
Spencer's  case,  5  Co.  16;  Cole's  case, 
Salk.  196  ;  Bally  u.  Wells,  3  Wilson,  29  ; 
Morse  v.  Aldrich,  19  Pick.  449,  453; 
Webb  V.  Russell,  3  T.  R.  402 ;  Keppell  c. 
Bailey,  2  Mylne  &  K.  517  ;  Ross  v.  Tur- 
ner, 2  Eng.  132.  See  Taylor  v.  Owen, 
2  Blackf.  301;  Plymouth  v.  Carver,  16 
Pick.  183 ;  2  Sugden  V.  &  P.  (8th  Am.  ed.) 
576  et  seq.  Covenants  for  title  may  be 
considered  as  exceptions  to  the  general 
rule,  and  for  very  strong  reasons.  Such  a 
covenant  is  dependent  on  the  grant,  is  an- 
nexed to  it  as  part  and  parcel  of  the  con- 


tract, and  runs  with  the  land  in  favor  of 
the  assigns  of  the  grantee  or  covenantee  ; 
but  there  is  no  exception  to  the  rule,  that 
no  covenant  will  run  with  the  land,  so  as 
to  bind  the  afisif/nee  to  perform  it,  unless  there 
were  a  privity  of  estate  between  the  cove- 
nantor and  covenantee.  Wilde  J.  in  Hurd 
u.  Curtis,  19  Pick.  463.  Where  such  priv- 
ity exists  between  the  covenantor  and  cov- 
enantee, and  the  covenantor  assigns  his 
estate,  the  privity  thereby  created  between 
the  assignee  and  the  other  contracting 
party,  renders  the  former  liable  on  all  such 
covenants  as  regulate  the  mode  of  occupy- 
ing the  estate,  and  the  like  covenants  con- 
cerning the  same.  And  so,  if  the  cove- 
nantee assign  his  estate,  his  assignee  will 
have  the  benefit  of  similar  covenants,  and 
may  sue  upon  them  in  his  own  name. 
Hurd  .;.  Curtis,  19  Pick.  459;  1  Chitty 
PI.  (9th  Am.  ed.)  16-18;  Spencer's  case, 
5  Co.  16 ;  Middlemore  u.  Goodale,  Cro. 
Car.  503  ;  Co.  Litt.  385  a. 

(<;)  See  1  Smith's  L.  C.  (5th  ed.)  63- 
74,  where  the  point  is  discussed  and  the 
authorities  collected  ;  and  see  In  re  Drew's 
Estate,  L.  R.  2  Eq.  206 ;  35  L.  J.  C.  845. 
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[in  any  specific  part  of  the  theatre,  or  a  license  to  enter  and  con- 
tinue on  any  specific  part.  (Ji) 

But  the  assignee  of  property,  taking  it  with  notice  that  the  as- 
Assignee  signor  has  entered  into  covenants  affecting  the  prop- 
with  notice  cvij,  may  be  held  bound  by  those  covenants  in  equity, 
equity.  Thus,  the  purchaser  of  land  with  notice  that  the  vendor 

had  entered  into  restrictive  covenants  as  to  building,  or  carrying  on 
trades,  or  the  mode  of  using  or  enjoying  the  land,  will  be  restrained 
from  infringing  such  covenants,  at  the  suit  of  the  parties  with 
whom,  or  for  whose  benefit,  they  were  made,  (i)  So,  where  a  per- 
son contracted  to  purchase  land  and  afterwards  obtained  notice 
that  the  vendor  had  previously  covenanted  not  to  build  upon  it,  it 
was  held  that  he  could  not  be  compelled  to  specific  performance  of 
his  contract,  because,  if  he  took  the  land,  he  Avould  be  bound  by 
the  covenant,  (j)  Where  land  is  sold  in  plots  for  building,  and 
the  vendor  grants  each  plot  subject  to  a  covenant  b}''  the  purchaser 
of  that  plot  restrictive  of  the  mode  of  building  upon  it,  equity  will 
enforce  the  covenant  in  favor  of  and  against  the  assignee  of  any  of 
the  plots.  (It) 

Constructive  notice  is  sufficient  to  charge  the  purchaser  of  land 
with  the  burden  of  covenants  affecting  it ;  and,  in  general,  a  pur- 
chaser of  freehold  or  of  leasehold  estates  is  bound  to  inquire  into 
the  title  of  his  vendor,  and  will  be  affected  with  notice  of  what 
appears  upon  the  title,  if  he  does  not  so  inquire  ;    and  this  rule 

(A)  Flight  I'.  Glossopp,  2  Bing.  N.  C.  material.  It  is  not  necessary  that  it  should 

125.  ran  with  the  land.  A  personal  covenant  or 

(i)  Whatman  v.  Gibson,  9  Sim.  196  ;  agreement  will  be  held  valid  and  binding 
Tulk  u.  Moxh;iy,  11  Beav.  571;  2  Ph.  in  equity  on  a  purchaser  taking  the  estate 
774 ;  18  L.  J.  C.  83  ;  Coles  v.  Sims,  5  De  with  notice.  It  is  not  binding  on  him 
G.,M.  &  G.  1  ;  23  L.  J.  C.  258  ;  Eastwood  merely  because  he  stands  as  an  assignee 
V.  Lever,  33  L.  .J.  C.  355;  Clements  i-.  of  the  party  who  made  the  agreement,  bnt. 
Welles,  L.  R.  1  Eq.  200  ;  35  L.  J.  C.  265.  because  he  has  taken  the  estate  with  notice 
It  is  not  necessary,  in  order  to  justify  the  of  a  valid  agreement  concerning  it,  which 
interference  of  the  court  in  such  cases,  that  he  cannot  equitably  refuse  to  perform." 
the  covenant  should  run  with  the  land.  Bigelow  J.  in  Whitney  v.  Union  Bailway 
Parker  v.  Nightingale,  6  Allen,  341,  344;  Co.  11  Gray,  364.  See  Catt  v.  Tourle,  L. 
Western  u.  M'Dcrmot,  L.  E.  1  Eq.  499;  B,  4  Ch.  Ap.  654  ;  2  Sugden  V.  &  P.  (8th 
S.  C.  2  Ch.  Ap.  72  ;  Moxhay  u.  Inder-  Am.  cd.)  596,  note  (m). 
wick,  1  De  G.  &  S.  708  ;  Barrow  v.  Eich-  (j)  Bristow  v.  Wood,  1  Coll.  480. 
ards,  8  Paige,  351  ;  Feilden  v.  Slater,  L.  [k)  Western  v.  M'Dermot,  L.  R.  1  Eq. 
R.  7  Eq.  523;  2  Dan.  Ch.  Pr.  (4th  Am.  499;  35  L.  J.  C.  190;  36  lb.  76;  Bast- 
ed.) 1654.  "  The  precise  form  or  nature  wood  v.  Lever,  supra. 
of  the  covenant  or  agreement  is  quite  im- 
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[applies  to  a  tenant  taking  a  term  of  years,  or  a  tenancy  from  year 
to  year.  (/) 

By  the  common  law  covenants  of  a  kind  capable  .of  running  with 
the  land,  made  between  lessor  and  lessee  of  land,  pass   covenants 
to  the  assignee  of  the  term,  so  that  he  is  liable  to  be  sued   l^^Zrmi 
and  entitled  to  sue  upon  such  covenants,  (m)     But  ac-   l^^^^^- 
cording  to  the  better  opinion,  such  covenants  in  leases  by  the  com- 
mon law  were  not  assignable  with  the  reversion  ;  and  to  remedy 
the  inconveniences  arising  from  this  state  of  the  law  the  statute 
32  Hen.  8,  c.  34,  was  passed,  by  which  such  covenants  between 
lessor  and  lessee  were  also  made  or  declared  to  be  assignable  with 
the  reversion,  so  that  the  benefit  and  the  burden  of  them  pass  to 
the  assignee  of  the  reversion,  (w) 

By  that  statute,  after  reciting    "  that   by  the  common    law  no 
stranger  to  any  covenant  could  take  advantase  thereof,    . 

,  ,  '  _  _  °  _       Annexed  to 

out  only  such  as  were  parties  or  privies  thereto,"  it  is  reversion  by 
enacted  (s.  1),  to  the  effect  that  all  persons,  being 
grantees,  or  assignees  of  any  reversion,  shall  have  like  advantage 
agamst  the  lessees,  their  executors,  administrators,  and  assigns,  by 
entry  for  non-payment  of  the  rent,  or  for  doing  waste,  or  other  for- 
feiture, and   by  action  only,  for  not  performing  other  conditions, 

(/)  Wilson  V.  Hart,  L.   R.    1    Ch.   Ap.  pair  water-courses  ;    Holmes  v.  Buckley, 

463  ;  35  L.  J.  C.  569  ;  Clements  v.  Welles,  Free.  Ch.  39  ;  1   Eq.  Ca.   Abr.  27,  PI.  4  ; 

L.  R.  1  Eq.  200  ;  35  L.  J.  C.  265.  to  supply  the  demised  premises  with  wa- 

(ffli)  Campbell  v.  Lewis,  3  B.  &  Aid.  392.  ter  ;  Jourdain  v.  Wilson,  4  B.  &  Aid.  266  ; 

Covenants  entered  into  between  landlord  to  acquit  the  l.ind  of  certain   suits   and 

and  tenant,  lessee  and  reversioner,  form  a  charges  ;  Spencer's  case,  5  Co.  13  a;  also 

large  class  of  those  that  run  with  the  land,  covenants  for  renewal ;  Roe  v.  Hayly,  12 

If  the  owner  in  fee  of  real  property  carves  East,  464  ;  Simpson    v.   Clayton,  4  Bing. 

out  of  it  a  partial  interest,  such  as  a  term  (N.  C.)  758  ;  for  quiet  enjoyment ;  Nokes 

of  years,  and  enters  into  covenants  affect-  u.  Awder,  Cro.  Eliz.  436  ;  and  all  the  usual 

ing  the  value  or  enjoyment  of  the  property  covenants  for  title  ;  Campbell  u.  Lewis,  3 

by  the  lessee  during  the  term,  these  cov-  B.   &  Aid.   392;    S.   C.   8    Taunt.    715; 

enants  are  annexed  to  the  estate  granted,  Noke  v.  Awder,  Cro.  Eliz.  436.     "  And  of 

they  run  with  the  land  so  long  as  that  es-  these  covenants,  assignees  in  deed  or  in 

tate  continues,  and   the   right   of  action  law,  and  assignees  of  assignees  in  infinitum, 

upon  them,  in  case  of  breach,  vests  in  the  shall  take  advantage,  although  not  named 

assignee  of  the  term.    Such  are  covenants  therein."     Shep.  Touch,  c.    7  ;    Morse  v. 

by  the  lessor  to  repair,  or  to  grant  estovers  Aldrich,  19  Pick.  453,  454,  per  Wilde  J. ; 

to  repair,  or  for  fuel,     Spencer's  case,  5  Lord  C.  J.  Wilmot,  in  Bally  v.  Wells,  3 

Co.  17   b ;  Bac.  Abr.   Covenant,  E.  Div.  Wilson,  25. 

5 ;  Shelby  v.  Hearne,  6  Yerger,  512  ;  Dem-         (n)  See  Bickford  v.  Parson,  5  C.  B.  920, 

arest  v.  Willard,  8  Cowen,  206 ;  Allen  v.  930;  1  Wms.  Saund.  240  a,  note  (a). 
Culver,  3  Dcnio,  284 ;  to  cleanse  and  re- 
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[covenants,  or  acrreements,  expressed  in  tlie  indentures  of  leases,  as 
the  said  lessors  and  sjrantors  might  have  had.  And  hy  s.  2,  it  is 
enacted  to  the  effect  that  all  lessees  and  grantees  of  lands  or  other 
hereditaments  for  terms  of  years,  life,  or  lives,  their  execntors,  ad- 
ministrators, or  assigns,  shall  have  like  action  and  remedy  against 
all  persons  having  anv  gift  or  grant  of  the  reversion  of  the  lands 
and  hereditaments  so  letten,  or  any  parcel  thereof,  for  any  con- 
dition or  covenant  expressed  in  the  indentures  of  their  leases, 
as  the  same  lessees  might  have  had  against  the  said  lessors  and 
grantors.  This  statute  ai)plies  only  to  leases  by  deed  ;  (o)  and  it 
applies  only  to  covenants  of  the  kind  whicli  may  run  with  the 
land,  (p) 

If  the  covenant  in  the  lease  is  not  made  with  the  person  entitled 
Covenants  to  the  reversion,  it  is  not  assignable  ;  thus,  where  a 
with"rever-  mortgagor  and  mortgagee  joined  in  leasing  the  mort- 
sioner.  gaged  premises,  and  the  covenants  by  the  lessee  were 

made  with  the  mortgagor  only,  it  was  held  that  the  assignee  of  the 
moitg.'igee  was  not  entitled  to  sue  upon  them,  (g)  So,  where  a 
lease  was  made  by  a  mortgagor,  in  which  the  previous  mortgage 
was  recited,  so  that  there  was  shown  to  be  no  reversion  in  the 
mo]'tgiig(>r  even  by  estoppel,  the  covenants  were  iield  to  be  not  as- 
signable, (r)  S(i,  if  a  husband  and  wile,  being  seised  in  right  of 
the  wife,  lease,  and  the  covenants  are  made  witli  the  husband  only, 
they  will  not  run  with  the  reversion  ;  (.s)  and  if  tenants  in  ciimmon 
severally  demise  their  undivided  interests,  and  the  covenants  are 
made  with  both  jointly,  or  if  joint  tenants  dejpiise,  and  the  cove- 
nants are  made  with  one  severally,  it  seems  that  such  covenants  are 
not  assignable  with  the  reversion.  (() 

The  right  and  liability  of  the  assignee  of  the  lessee  upon  cove- 
Distinction  nants  running  with  the  land  arises  at  common  law  out 
privity  of  of  his  privity  of  estate  with  the  lessee,  a  legal  conse- 
privi?v"of  qnence  of  which  is  that  all  the  actions  by  and  against 
conti-iict.  such  assignee  upon  the  covejianfs  annexed  to  the  term 

are  local;  but  it  is   lield  that  the  statute   32  Hen.  8,  c.  34,  trans- 
fers the  privity  of  contract,  consequently  the  actions  by  and  against 

(o)  Biydgcs   V.   Lewis,   3    Q.    B.   60.3;  (s)  Wooton  u.  Stcffciioiii,  12  M.  &  W. 

Standcn   f.  Chritmns,  10   Q.  B.  135;  and  129. 

see  Bicliford  v.  Parson,  supra.  {t)  See  per  Piirkc  B.  II).  134;  and  see 

(/;)  Speneer's  case,  .')  Co.  10.  Thompson   h.  Hakewill,   19  C.   B.  N.  S. 

(q)   Wclib  V.  Russell,  3  T.  R.  393.  713;  35  L,  J.  C.  P.  18,  22. 

(r)  Pargcter  v.  Harris,  7  Q.  B.  708. 
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[the  assignee  of  the  lessor,  which  are  given  by  the  statute  are  transi- 
tory, (m)  The  distinction  is  important  in  reference  to  the  venue  in 
such  actions.  («) 

It  is  laid  down  that  when  the  covenant  extends  to  a  thing  in  esse 
parcel  of  the  demise,  it  is  annexed  and  appurtenant  to   ,„.  ^ 

'  _  '  t-i  Whatcove- 

the  thing  demised,  and  shall  cro  with  the  land  :  Ca;)  as,    nantsmaybe 

•  P     ,       ,  ^.        ,  .  '         .       ,      annexed  to 

It  tlie  lessee  covenants  to  repair  the  premises  demised,  estates  in 
the  covenant  is  annexed  to  the  estate  in  the  preinises, 
and  shall  bind  the  assignee  ;  (y)  and  such  a  covenant  extends  to 
new  buildings  erected  during  the  term,  which  the  assignee  becomes 
liable  by  the  covenant  to  repair  as  part  of  the  demised  premises,  (s) 
A  covenant  in  a  lease  of  mines  to  build  a  new  smelting  mill,  and 
keep  it  in  i-epair,  and  so  leave  it  at  the  expiration  of  the  term,  was 
held  to  be  a  covenant  running  with  the  term  and  the  reversion,  as 
tending  to  the  support  and  maintenance  of  the  premises,  and  the 
assignee  of  the  reversion  was  held  entitled  to  sue  for  a  breach  of 
the  covenant,  (a) 

If  the  covenant  concerns  a  tliino;  which  was  not  in  esse  at  the 
time  of  the  demise  made,  as  a  covenant  to  build  a  wall    „ 

Covenants 

upon  part  of  the  demised  premises,  the  covenant  is  not   collateral  to 

11-11  I'll  •  T  11       ^^^  land. 

annexed  and  will  not  bind  the  assignee.    It  was  resolved, 
however,  that  such  a  covenant,  if  made   by  the  lessee  for  him  and 
his    assigns,  would  bind  the  assignee    by  the    express   words.  (6) 
"  But  although  the  covenant  be  for  him  and  his  assigns,  yet  if  the 
thing  to   be„  done  be  merely  collateral  to  the   land,  and  doth  not 

(m)  Stevenson  v.  Lambard,  2  East,  575,         (a)  Easterby    i,.   Sampson,  9   B.   &  C. 

580 ;  Thursby  v.  Plant,   1  Wms.   Saund.  505 ;  6  Bing.  644. 

240  a,  note  (a) ;  Mostyn   v.  Fabrigas,   1         (6)   Spencer's   case,  supra,    2d   Resolu- 

Smith's  L.  C.  (5th  ed.)  607,  635.    See  Bui-  tion  ;  and  see  Doughty  v.  Bowman,  11  Q. 

len  &  Leake,  Prec.  PI.  (2a  ed.)  183.  B.  444  ;  Wilson  v.  Hart,  L.  R.  1  Ch.  Ap. 

(v)  See  lb.  463  ;  35  L,  J.  C.  569.     No  reason  is  given 

(x)  Spencer's  case,  5  Co.  15.  for  the  alleged  difference  where  the  assigns 

(y)  Spencer's  case,  5   Co.  15;  Dean  &  are  named  ;  and  it  seems  that  the  capacity 

Chapter   of    Windsor's    case,   5    Co.  24;  of  a  covenant  to  be  assigned  with  the  land 

Shelby  v.  ITearne,   6   Yerger,  512;  Dcm-  depends  mainly,  if  not  entirely  upon  the 

arest  v.  Willard,  8   Cowen,  206  ;  Allen  v.  nature    of  the   covenant,  and    not    upon 

Culver,  3  Denio,  284 ;  Thompson  v.  Shat-  whether    the    assigns    are    named.      See 

tuck,   2  Met.  615;  Norman   i,.  Wells,   17  Minshull  u.  Oakes,  2  H.  &  N.  793;  27  L. 

Wend.  148;  Pollard   t-.  ShaafFer,  1    Dall.  J.  Ex.  194;  Dailey  v.  Peck,  6  Penn.  L. 

210.    So  a  covenant  to  rebuild  on  the  land  ;  Jour.  383  ;  Shaw  C.  J.  in  Hodges  v.  Saun- 

Allen  V.  Culver,  3  Denio,  284.  ders,  17  Pick.  475. 

(z)  Minshull  v.  Oakes,  2   H.  &  N.  793  ; 
27  L.  J.  Ex.  194. 
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[touch  or  concern  the  thing  demised  in  any  sort,  there  the  assignee 
shall  not  be  charged.  As  if  the  lessee  covenant  for  him  and  his 
assigns  to  build  a  house  upon  the  land  of  the  lessor  which  is  no  par- 
cel of  the  demise,  or  to  pay  any  collateral  sum  to  the  lessor  or  to  a 
stranger,  it  shall  not  bind  the  assignee."  (c)  A  covenant  not  to 
cut  down  trees  upon  land  during  tlie  currency  of  a  lease,  in  which 
the  trees  were  not  included,  is  collateral  to  the  land  demised  and 
does  not  pass  with  the  land  or  the  reversion.  ((^) 

The  ordinary  covenants  for  title  in  a  conveyance  will  run  with 
Covenants  ^^^  land,  SO  that  the  benefit  of  them  passes  to  successive 
for  title.  owners  of  the  estate,  (e)      So,   the  ordinary  covenants 


(c)  Spencer's  case,  supra  ,-  and  see  Ver- 
non V.  Smith,  5  B.  &  Aid.  1,  7  ;  Raymond 
c.  Fitch,  2  Cr.,  M.  &  K.  588,  599. 

(d)  Raymond  u.  Fitch,  2  Cr.,  M.  &  R. 
588,  599. 

(e)  All  covenants  concerning  title  rnn 
with  the  land  conveyed,  with  the  exception 
of  those  that  are  hrokcn  before  the  land 
passes.  4  Kent,  473  ;  Martin  u.  Baker, 
5  Blackf.  232;  2  Sugden  V.  &  P.  (8th 
Am.  ed.)  577,  note  (g).  The  covenant  of 
warranty,  and  the  covenant  for  quiet  en- 
joyment, in  a  deed  of  conveyance,  are 
prospective,  and  an   actual  ouster  or  evic- 


23  111.  27  ;  Van  Rensselear  v.  Kearney,  11 
How.  (U.  S.)  297.  But  see  Pike  u.  Gal- 
vin,  29  Maine,  183, 185,  186,  overruling  the 
case  of  Fairbanks  ;'.  Williamson.  See, 
also,  as  opposed  to  Fairbanks  v.  William- 
son, Harriman  v.  Gray,  49  Maine,  537  ; 
Kimball  «.  Blaisdell,  5  N.  H.  533  ;  Corn- 
stock  V.  Smith,  13  Pick.  116;  Dart  o. 
Dart,  7  Conn.  250  ;  Jackson  v.  Waldron, 
13  Wend.  178;  Kinsman  v.  Loomis,  11 
Ohio,  475;  2  Sugden  V.  &  P.  (8th  Am. 
ed.)  556,  note  (y),  577,  note  (a).  Where 
land,  conveyed  with  covenants  of  war- 
ranty, has  jjassed  ijy  subsequent  convey- 


tion  is  necessary  to  constitute  a  breach  of  aiices,   with   like  covenants  of  warranty, 

them.     They  are  therefore  in  the  nature  through  the  hands  of  various  covenant- 

of  real  covenants,  and   they  run  with  the  ces,   the   last  covenantee  or   assignee,  in 

land  conveyed,  and  descend  to  heirs  and  whose  possession   the  land  was  when  the 


vest  in  assignees  or  the  purchaser.  4 
Kent,  471 ;  Ross  o.  Turner,  2  Eng. 
132  ;  Heath  v.  Whidden,  24  Maine,  383  ; 
Martin  v.  Baker,  5  Blackf.  232  ;  Brown  v. 
Staples,  28  Maine,  497  ;  Clark  v.  Swift,  3 
Met.  390;  Hunt  t.  Amidon,  4  Hill,  345  ; 
Suydam  v.  Jones,  10  Wend.  180  ;  AVithy 
u.  Mumford,  5  Cowen,  137  ;  Wyman  v. 
Ballard,  12  Mass.  306  ;  Sprague  v.  Baker, 
17  Mass.  586  ;  De  Chaumont  r.  Forsythe, 

2  Penn.  507 ;  King  v.  Kerr,  5  Ohio,  156  ; 
Williams  v.  Bceman,  2  Dev.  483;  Chase  v. 
Weston,  12  N.  H.  417  ;  2  Sugden  V.  &  P, 
(8th  Am.  ed.)  577,  note  (a).  So  it  has 
been  held  as  to  a  covenant,  that  neither  the 
grantor  nor  his  heirs  shall  make  any  claim 
to  the  land  conveyed.  Fairbanks  ly.  Wil- 
liamson, 7  Greenl.  96;  Trull  v.  Eastman, 

3  Met.  121.     See,  also,  Bennett  v.  Waller, 


covenant  was  broken,  can  alone  sue  for 
the  breach,  and  he  has  a  right  of  action 
against  any  or  all  of  the  prior  warrantors. 
Xo  intermediate  covenantee  can  sue  his 
covenantor,  until  he  himself  has  been  com- 
pelled to  pay  damages  on  his  own  cove- 
nant ;  and  until  such  damage  has  been  paid 
by  him,  he  cannot  release  such  covenantor 
from  his  liability  to  the  subsequent  cove- 
nantees. Chase  v.  Weston,  12  N.  H.  413  ; 
Suydam  v.  Jones,  10  Wend.  180;  Griffin 
V.  Fairbrother,  1  Fairf.  91  ;  Brown  v.  Sta- 
ples, 28  Maine,  497  ;  Thompson  u.  Shat- 
tuck,  2  Met.  615;  Claunch  u.  Allen,  12 
Ala.  1 59  ;  Cvooker  v.  Jewell,  29  Maine, 
527  ;  Kingdon  v.  Nottle,  1  M.  &  Sel.  353  ; 
S.  C.  4  III.  53  ;  Withy  v.  Mumford,  5 
Cowen,  137  ;  Slater  v.  Rawson,  6  Met. 
439.     No  one   but  the  person  holding  the 
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[in  a  lease  for  quiet  enjoyment,  and  for  further  assurance,  will  run 
with  the  land  and  with  the  reversion.  (/)  So,  the  warranty  or 
covenants  implied  in  words  of  demise  ;  (^)  which  implied  covenants, 
however,  extend  no  further  than  the  estate  of  the  lessor.  (K) 

A  covenant  in  a  lease,  to  pay  the  rent  reserved,  runs,  as  to  the 
burden  of  it,  with  the  term,  and,  as  to  the  benefit  of  it.  Covenants  in 
with  the  reversion,  (i)  A  covenant  in  a  lease  for  re-  '^"s^^- 
newal  at  the  end  of  the  term,  will  run  with  the  land  and  with  the 
reversion  ;  (_/)  and  so  will  a'  proviso  for  determining  the  term  at  the 
option  of  either  party.  (Jc)  A  covenant  for  renewal  of  a  lease 
does  not  import  that  the  renewed  lease  is  to  contain  a  similar  cov- 
enant. (J)  A  covenant  in  a  lease  not  to  assign  or  underlet,  or  not 
to  do  so  without  the  consent  of  the  lessor,  does  not  run  with  the 
term  ;  if  the  lessor  grants  the  term  subject  to  the  condition  that  it 
shall  cease  if  the  lessee  assigns,  an  assignment  by  the  lessee  will 
be  void ;  but  if  the  lessor  restrains  the  lessee  from  assigning  by 
covenant  only,  though  the  lessee  by  assigning  commits  a  breach  of 
covenant,  the  assignment  is  not  void,  and  the  assignee  is  not  bound 
by  the  covenant,  (to)  If  an  agreement  is  made  for  a  lease  to  be 
granted  subject  to  a  condition  or  covenant  against  assignment,  an 

estate  can  release  the  covenants  running  '  give,'  or  the  word  '  grant,'  in  a  deed  ex- 
with  it;  Chase  v.  "Weston,  12  N.  H.  413,  edited  after  1  Oct.  1845,  shall  not  imply 
418 ;  but  he  may  ;  Middlemore  c.  Good-  any  covenant  in  law,  in  respect  of  any 
ale,  Cro.  Car.  503  ;  Brown  u.  Staples,  28  tenements  or  hereditaments." 
Maine,  503;  Littlefield  u.  Getchell,  32  (A)  Adams  y.  Gibney,  6  Bing.  656;  Pen- 
Maine,  390  ;  by  an  instrument  of  as  high  fold  v.  Abbott,  32  L.  J.  Q.  B.  67. 
a  nature  as  the  deed  containing  them.  (i)  Sacheverell  u.  Froggatt,  2  Wms. 
Kaye  v.  Waghorne,  1  Taunt.  418  ;  Heath  Saund.  367  a  ;  Hurst  v.  Rodney,  1  Wash. 
i:  Whidden,  29  Maine,  108.  But  the  as-  C.  C.  375  ;  Van  Rensselaer  v.  Bradley,  3 
signee  of  such  a  covenant  will  not  be  af-  Denio,  135. 

fected  by  any  equities  existing  by  parol  (j)  Vernon  u.  Smith,  5  B.  &  Aid.  1,  11; 

between  the  covenantor  and   covenantee,  Roe  d.  Bamford   u.  Hayley,  12  East,  464, 

even  when  their  existence   is   known    to  469 ;  Simpson  u.  Clayton,  4  Bing.  N.  C. 

him,  before  he  becomes   the  purchaser  of  758. 

the  land.     Eveleth   n.   Crouch,  15  Mass.  (k)  Roe  rf.  Bamford  u.  Hayley, siijwa. 

307  ;  Suydam  v.  Jone,s,  10  "Wend.  180.  (0  Iggulden  u.  May,  2  B.  &  P.  N.  R. 

{/)  Middlemore  v.  Goodale,  Cro.  Car.  449.     See  S.  C.  9  Ves.  325. 

.503 ;  Noke  v.  Awder,  Cro.  Eliz.  373,  436  ;  (m)  Paul  v.  Nurse,  8  B.  &  C.  486.     See 

tewis  V.  Campbell,  8  Taunt.  715  ;  Camp-  Doe  d.  Cheere  v.  Smith,  5  Taunt.  795  ;  as 

bell  V.  Lewis,  3  B.  &  Aid.  392 ;  Spencer's  to  conditions  not  to  assign  without  license, 

case,  1  Smith  L,  C.  (5th  ed.)  43,  53.  and  the  effect  upon  such  conditions  of  giv- 

(g)  Spencer's   case,  supra;    Sheppard's  ing  a  license  to  assign,  see  Dumpor's case, 

Touchstone,  by  Preston,  p.  181,  note  (3) ;  4  Co.  119  ;  1  Smith's  L.  C.  (5th  ed.)  28 ; 

by  the  8  &  9  Vict.  c.  106,  s.  4,  "  the  word  22  &  23  Vict.  c.  35,  s.  1. 
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[assignee  of  tlie  benefit  of  sucli  agreement  could  not  enforce  spe- 
cific performance  of  it  against  the  lessor.  (?i) 

A  covenant  in  a  lease  to  cultivate  the  land  demised  in  a  particu- 
lar manner  will  run  with  the  land ;  (o^  so,  a  covenant  not  to  carry 
on  a  particular  trade  upon  the  premises  ;  (jo)  so,  a  covenant  not  to 
bviild  on  a  certain  spot.  (5)  A  covenant  to  reside  on  the  demised 
premises  runs  with  the  land,  and  binds  the  assignees  of  the  les- 
see, (r)  A  covenant  in  a  lease  to  keep  the  premises  insured 
against  fire,  wliere  the  sum  insured  is  to  be  laid  out  in  rebuilding 
or  repairing  the  premises,  is  a  covenant  that  runs  with  the  land.  (.?) 

A  covenant  by  the  lessee  of  a  mill,  for  himself  and  his  assigns, 
not  to  hire  persons  to  work  in  the  mill  who  were  settled  in  other 
parishes,  was  held  not  to  run  with  the  land  so  as  to  bind  the 
assignee  of  the  lessee,  (i)  The  lessee  of  a  public-house  cov- 
enanted with  the  lessors  to  take  all  his  beer  of  them  or  their  suc- 
cessors in  their  trade  of  brewers ;  the  lessors  afterwards  assigned 
their  premises  and  trade,  and  the  assignees  removed  the  plant  and 
carried  on  the  trade  of  brewers  elsewhere  ;  the  court  held,  without 
determining  whether  such  a  covenant  was  generally  capable  of 
running"-  with  the  land,  that  as  the  assignees  had  ceased  to  carrv  on 
the  trade  of  the  lessors,  to  which  only  the  covenant  applied,  they 
had  no  claim  for  a  breach  of  the  covenant,  (ii) 

The  owner  of  a  mill  and  of  certain  land  granted  a  lease  of  the 
land,  upon  the  terms  of  the  lessee  yielding  and  jiaying  rent,  and 
also  doing  suit  to  the  mill  of  the  lessor  by  grinding  all  the  corn 
there  that  should  grow  upon  the  demised  land  ;  it  was  held  that 
the  doing  suit  to  the  mill  was  in  the  nature  of  a  rent  reserved,  and 

(n)   Wcathcrall  V.  Gocring,  12  Ves.  504.  veycd.      Watcrtown    u.   Cowen,  4    Paige, 

See  Bucklatid   a.  Papillon,  L.    R.    I   Eq.  .'510;  Mann  u.  Stephens,  10  Jar.  560;  At- 

477  ;  35  L.  J.    C.   387  ;   1  Weekly  Notes,  kins   ...    Cliilson,  7   Met.  398  ;    Barrow  i . 

377.  Kiehards,  8  Paige,  351  ;  Stuyvesant  v.  New 

(o)  Coekson  y.  Cuck,  Cro.  Jae.  125.  York,  11   Paiire,  414;  Perkins  r.  Codding- 

(p)   Jtayor  of  Conglctonu.  Paltison,  10  ton,  4  Hob.  (N.  Y.)  647. 

East,  130, 138  ;   Barron  i:  Rieliard,  3  Kdw.  (r)  Tatcm  v.  Chaplin,  2  H.  Bl.  133. 

Ch.  95.     So  a  covenant  not  to  let  or  estab-  (s)   Vernon    u.    Smith,   5   B.   &  Aid.  1  ; 

lish  .any  other  mill  site  on  the  same  stream  Thomas  .'.  Von  Kap6F,   6  Gill  &  J.   372  ; 

to  be  Hsed  lor  a  partieular  purpose.     Nor-  Harris  r.  Coulbourn,  3  Harring.  338. 

man  v.  Wells,  17  Wend.  136.  (()  Mayor  of  Congleton  v.  Pattison,  10 

{q]  See  Weston    v.  M'Bermott,  L.  R.  East,  130;    and  see  Walsh  v.  Fussell,   6 

1  Eq.  499  ;   35  L.  J.  C.  190.       So  a  cove-  Bing.  IBS,  169. 

nant  not  to  erect  a  building  on  a  common  («)  Doe  u.  Keid,  10  B.  &  C.  849.    See 

or  pulilic  .sipiarc  owned  hy  the  grantor  or  Hartley  y.  Pehall,  Peake,  178. 
covenantor,  in  front  of  the  premises  con- 
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[incident  to  the  reversion  at  common  law,  and  that  the  implied  cov- 
enant to  render  it  ran  with  the  land  and  the  reversion  so  long  as 
the  ownership  of  the  mill  and  the  land  belonged  to  the  same  per- 
son, and,  consequently,  the  assignee  of  the  reversion  in  both  could 
sue  upon  it.  (u)  A  grant  or  demise  for  a  term  of  years  of  a  li- 
cense to  dig  for  and  carry  away  china  clay  in  certain  land,  contained 
a  covenant  by  the  grantee  to  pay  compensation  to  the  grantor  for 
all  such  parts  of  the  land  as  he  might  injure  by  digging  ;  the  cov- 
enant was  held  to  run  with  the  land  and  with  the  reversion,  so  that 
the  assignee  of  the  grantor  was  entitled  to  maintain  an  action  for  a 
breach,  (.r)  And  in  a  similar  case,  tlie  assignee  of  the  grantee 
was  held  liable  under  such  covenant,  (y) 

A  covenant  by  a  lessor  to  supply  the  premises  demised,  being  a 
house,  with  water,  was  held  to  be  a  covenant  running  with  the  land, 
upon  which  the  assignee  of  the  lessee  might  sue  the  reversioner.  (2) 
A  covenant  with  the  owner  of  land  to  supply  pure  water  for  the 
cattle  on  the  land  runs  with  the  land,  so  as  to  give  a  right  of  action 
for  a  breach  to  the  devisee  of  the  land., (a) 

The  benefit  of  a  covenant,  capable  of  running  with  an  estate  in 
land,  may  be  annexed  to  an  estate  in  fee  ;  and  in  a  lease    To  what  es- 
the  benefit  or  burden  of  such  a  covenant  may  be   an-    en'anfVni'ay 
nexed  to  the  term  and  to  the  reversion.  (5)     Tiie  owner    be  annexed. 
of  an  estate  in  fee  granted  it  to  another,  with  a  covenant  for  fur- 
ther assurance  ;  the  assignee  of  the  grantee  was  held  entitled  to 
the  benefit   of  the  covenant  and  to  maintain   an   action    upon    it 
against   the   grantor,  (e)       The    defendant,  possessed  of   premises 
for  a  term  of  years,  assigned  them  to  another  for  the  residue  of  the 
term,  leaving  no  reversion,  and  covenanted  for  quiet  enjoyment, 
and  the  assignee  assigned  them  to  the  plaintiff;  it  was  held  that 
the  covenant  ran  with  the  term,  and  that  the  plaintiff,  as  assignee 
of  the  term,l  was  entitled  to  sue  upon  it.  (c?)     If  a  tenant  from 
year  to  year  demises  for  a  terra  of  years,  he  does  not  thereby  as- 

(w)  Vyvian  u.  Arthur,  1   B.  &  C.  410.  (b)  See  ante,  1383  ;  Middlemore  w.  Good- 
See  Ricliardson  v.  Capes,  2  B.  &  C.  841.  ale,  Cro.  Car.  503  ;    Noke  v.  Awder,  Cro. 

(x)  Martyn  i\  Williams,  1  H.  &  N.  817 ;  Eliz.  373  ;  Campbell  v.  Lewis,  3  B.  &  Aid. 

26  L.  J.  Ex.  117.  392. 

jjj)  Nurval  V.  Paseoe,  34  L.  J.  C.  82.  (c)    Middlemore  v.  Goodale,  Cro.  Car. 

[z)  Jourdain  v.    Wilson,  4  B.   &   Aid.  503. 

266.  {d)  Campbell  v.  Lewis,  3  B.  &  Aid.  392. 

(a)  Sharp   v.   Waterhouse,   7  E.  &  B. 
816;  27  L.J.  Q.  B.  70. 
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[sign  the  whole  of  his  interest,  which  is  for  an  indefinite  period,  de- 
terminable by  notice  to  quit,  and  may  last  longer  than  the  term, 
and  during  the  continuance  of  his  tenancy,  there  is  a  reversion  to 
which  the  covenants  in  the  lease  are  annexed  and  which  will  pass 
to  an  assignee,  (e) 

A  covenant  contained  in  a  lease  of  tithes,  to  take  the  tithes  in 
Incor  1  ^'''ii'^'i  ■^'^as  held  to  run  with  the  lease  of  the  tithes  and 
heredita-         bind  the  assignee  ;  (/)  and  a  covenant  in  a  lease  of  the 

mcnts. 

tolls  of  a  market  will  run  with  the  tolls  demised  by  the 
lease.  ((/)  So,  a  covenant  may  be  annexed  to  the  grant  of  a  license 
to  make  a  channel  for  supplying  water  to  a  mill ;  Qi)  and  to  the 
grant  of  a  license  to  dig  for  minerals,  (i)  But  a  covenant  cannot 
be  annexed  to  a  rent  issuing  out  of  land.  The  owner  of  lands  in 
fee  conveyed  them  to  the  use  that  he,  his  heirs,  and  assigns  might 
have  a  certain  rent  issuing  out  of  the  premises,  and  subject  thereto, 
to  the  use  of  the  defendant,  his  heirs,  and  assigns,  and  the  defend- 
ant covenanted  with  him,  his  heirs,  and  assigns,  to  pay  the  said 
rent,  and  to  build  certain  messuages  on  the  premises  for  better  se- 
curing the  said  rent,  and  the  owner  of  the  rent  afterwards  demised 
the  rent  to  the  plaintiff  for  a  term  of  years  ;  it  was  held  that  the 
covenant  did  not  run  with  the  rent,  and  that  the  plaintiff  was  not 
entitled  to  sue  upon  it.  (y  ) 

A  covenant  cannot  be  annexed  to  a  merely  equitable  estate,  as 
Equitable  that  of  a  mortgagor  ;  so,  where  a  mortgagor  leased,  and 
estates.  j^.  appg^j-ecl  on  the  face  of  the  deed  that  he  had  only 

the  equity  of  redemption  in  the  land,  it  was  held  that  the  cove- 
nants were  not  annexed  to  his  interest,  and  his  assignee  could  not 
maintain  an  action  upon  them.  (¥) 

A  reversion  by  estoppel  will   carry  with   it  the   covenants  in  a 

Reversion        lease,  and  the  assignee  of  such  reversion  may  sue  upon 

y  estoppel,     (.j^g  covenants.  (T)      The  execution  of  an  indenture  of 

(e)  Oxloy  V.  James,  13  M.  &  W.  209  ;  (,/  )  Milnes  v.  Branch,  5  M.  &  S.  411. 

and  Cattley  v.  Arnold,  1  J.  &  H.  651  ;  28  See  Eandall  v.  Rigby,  4  M.  &  W.  130, 135; 

L.  J.  C.  352.  "Williams  v.  Hayward,  1   E.  &   E.   1040; 

(/)  Bally  V.  Wells,  3  Wils.  25.  28  L.  J.  Q.  B.  374. 

(g)  Earl  of  Bgremont  v.  Keene,  2  Jones  (k)  Pargetcr  y.   Harris,   7   Q.   B.  708. 

Ex.  Ir.  307.  See  2  Sugden  V.  &P.  (8tli  Am.  ed.)  577, 

[h)  Earl  of  Portmore  u.  Bunn,  1  B.  &  note  (a)  ;  White  u.  Whitney,  3  Met.  81 ; 

C.  694.  Tufts  l:  Adams,  8  Pick.  547  ;  Kellogg  v. 

{i)  Maskett  v.  ?IilI,  5  Bing.  N.  C.  694,  Wood,  4  Pai^e,  578. 

708;  Martyii  v.  Williams,  1  H.  &N.  817;  (I)  Gouldsworth  v.  Knights,  11   M.   & 

26  L.  J.  Ex.  117  ;  Norval  v.  Pascoe,  34  L.  W.  337  ;  Sturgeon  <-.  Wingfield,  15  M.  & 

J.  C.  82.  W.  224  ;  Doe  d.  Prior  v.  Ongley,  10  C.  B. 
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[lease  creates  a  reversion  by  estoppel  in  the  lessor  as  against  the 
lessee,  according  to  the  terms  of  the  indentnre.  If  the  Keversion 
lessor's  title  is  recited  in  the  deed,  the  lessee,  executing  ^^  estoppel. 
the  deed,  is  estopped  from  denying  such  recital ;  if  the  lessor's  title 
does  not  appear  in  the  deed,  the  lessee  is  estopped  from  alleg- 
ing that  the  lessor  had  no  estate  in  the  premises,  nil  habuit  in 
tenementis,  and  the  reversion  thus  arising  by  estoppel  in  the  lessor 
is  primd  facie  a  reversion  in  fee-simple,  which,  as  against  the 
lessee,  will  pass  to  an  assignee,  or  devisee,  or  by  descent  to  an 
heir,  (n)  The  lessee  may  rebut  the  primd  facie  presumption  of 
the  reversion  being  in  fee-simple  by  evidence  consistent  with  the 
estoppel,  as  that  the  reversion  is  an  estate  for  life  or  for  years,  but 
not  by  evidence  that  the  lessor  had  no  estate  at  all,  because  such 
evidence  would  be  inconsistent  with  the  estoppel,  (o)  If  it  ap- 
pears in  the  deed  that  the  lessor  had  no  reversion  at  all,  as  in 
lease  by  a  mortgagor  which  recites  the  previous  mortgage,  the 
parties  are  estopped  from  setting  up  any  reversion  to  which  the 
covenants  could  be  annexed,  (p) 

A  covenant  cannot  be  annexed  to  goods,  so  as  to  be  assignable 
with  tlie  property  in  the  goods.  So,  it  was  resolved,  if  covenants 
a  man  leases  sheep  or  other  stock  of  cattle,  or  any  other  annexed^o 
personal  goods,  for  any  time,  and  the  lessee  covenants  goods. 
for  him  and  his  assigns  at  the  end  of  the  term  to  deliver  the  like 
cattle  or  goods,  and  the  lessee  assigns  the  goods  over,  this  cove- 
nant shall  not  bind  the  assignee,  (^q)  So,  a  covenant  in  a  chartei-- 
party  to  pay  freight  is  not  annexed  to  the  property  in  the  ship,  so 
as  to  pass  to  the  assignees  of  the  ship,  in  the  same  manner  as  cov- 
enants are  said  to  run  with  land,  (r)  So,  in  a  lease  of  certain 
premises  together  with  movable  articles  for  the  purpose  of  carry- 
ing on  a  trade,  with  a  covenant  by  the  lessor  that  if  the  articles  of 
the  same  kind  left  by  the  lessee  at  the  end  of  the  lease  should  ex- 
ceed a  certain  value,  the  lessor  should  pay  the  excess,  it  was  held 
that  the  covenant  did  not  run  with  the  reversion,  because  it  related 
to  chattels,  and  consequently  that  the  executor  of  the  lessor,  who 
was  also  devisee  of  the  reversion  in  the  premises  under  the  will  of 

25 ;  Cuthbertson  v.  Irving,  4  H.  &  N.  742  ;         (p)  Pargeter  v.  Harris,  7  Q.  B.  708. 

6  lb.  135  ;  28  L.  J.  Ex.  306  ;  29  lb.  485.  [q]  Spencer's  case,  5  Coke,  16,  3d  Rcso- 

(n)  Cuthbertson   o.  Irving,  4  H.   &  N.  lution. 
742  ;  6  lb.  135  ;   29  L.  J.  Ex.  485.  (r)  Splidt  v.  Bowles,  10  East,  279. 

(o)  Weld  V.  Baxter,  1  H.  &  N.  568  ;  25 
L.  J.  Ex.214;  26  lb.  112. 
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[the  lessor,  was  liable  on  the  covenant  only  as  executor  de  bonis 
testatoris,  and  not  de  bonis  propriis,  as  assignee  of  the  reversion,  (s) 

The  grantee,  or  devisee,  or  heir  of  the  reversioner,  or,  if  the 
reversion  is  a  term  of  years,  the  executor,  are  assignees 

Vho  may  .      .  y  ° 

tie  entitled  within  the  statute  32  Hen.  8,  c.  34,  and  take  the 
assignees  of  benefit  and  the  burden  of  the  covenants  which  are  an- 
runni'ng  ^  uexed  to  the  reversion,  (f)  So,  the  executor  or  admin- 
with  land.  istrator  of  a  lessee  may  be  charged  as  assignee  ;  (m)  the 
assio-nees  in  bankruptcy  of  the  lessee,  after  an  election  by  them  to 
take  the  lease,  are  entitled  to  the  benefit  and  liable  to  the  burden 
of  the  covenants  as  assignees  of  the  term,  (y^ 

The  assignee  must  take  the  same  estate  to  which  the  covenants 
Assignee  ^.re  annexed.  (:c)  An  underlessee  is  not  liable,  as  an 
tiie'same'^  assignee,  U2:)0n  the  covenants  in  the  original  lease,  be- 
oatate.  cause  he  does  not  take  the  estate  of  the  lessee  to  which 

tlie  covenants  are  annexed.  («/)  An  assignee  of  the  whole  term  is 
liable,  though  he  takes  it  by  way  of  mortgage  only,  and  subject  to 
a  proviso  for  reassignment  on  payment  of  the  mortgage  debt,  (z) 
A  lessee  for  lives  granted  all  his  estate  and  interest  in  the  prem- 
ises to  an  underlessee  for  ninety  years,  if  the  lives  should  so  long 
live  ;  it  was  held  that  this  was  not  an  assignment  of  the  whole 
estate  of  the  lessee  for  lives,  because  such  estate,  being  freehold, 
was  greater  in  the  estimation  of  law  than  the  estate  for  years 
cfranted  by  him,  and  therefore  the  underlessee  was  not  liable,  as 
assignee,  upon  the  covenants  in  the  original  lease,  (a)  Land  was 
conveyed  to  such  uses  as  the  grantee  should  appoint,  and  in  de- 
fault of  such  appointment  to  the  use  of  the  grantee  in  fee,  subject 
to  certain  covenants  executed  by  him  which  were  of  a  nature  to 
Who  may  run  with  the  land;  the  grantee  having  exercised  the 
'"^Uableas  l)iiwer  of  a]ipointment,  it  was  held  that  the  appointee 
assignees.  took  the  estate  discharged  from  the  covenants,  because 
lie  did  not  take  the  estate  of  the  grantee,  but  took  under  the  ap- 

(s)  Gorton   V.   Gregory,  3  B.  &  S.  90  ;  (x)  Roach  v.  Wadhani,  6   East,  289  ;    2 

.•Jl  L.  J.  Q-  B.  302.  Siigden  V.  &  P.  (8tli  Am.  ed.)  594. 

{()  Dcrislcy  v.  Cu.itancc,  4  T.  R.  7.5.  {;/)   Holford  v.  Hatch,  Doug.  183. 

In)  .'ice   Spencer's  case,   1  Smith  L.  C.  (z)  Williams  v.   Bosanquet,  1   B.   &  B. 

l')\h  ed.)  43,47;  Tremcere  o.  Morison,  1  238,  overruling   Eaton  v.  Jaqucs,  Doug 

ISing.  N.  C.  89 ;    WoUaston  t/.  Hakewill,  4.'j5. 

:!  M.  &  O.  297.  (a)  Earl  of  Derby  v.  Taylor,  1    East, 

(i,)  Goodwin  v.  Noble,  8  E.  &  B.  ,587  ;  502. 
27  L.  J.  Q.  B.  204. 
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[pointnient,  which  defeated  the  subsequent  uses  to  which  the  cov- 
enants were  annexed.  (5)  A  person  possessed  of  a  term  leased  for 
a  less  term  and  assigned  his  reversion,  and  the  assignee  took  a 
conveyance  in  fee  by  which  the  reversion  became  merged  ;  it  was 
held  that,  the  estate  to  which  the  covenants  were  annexed  being 
destroyed  by  the  merger,  the  covenants  were  extinguished  at  com- 
mon law ;  (c)  but  the  incidents  to  and  obligations  on  a  I'evei-sion 
expectant  on  a  lease  are  now  preserved  in  case  of  a  merger  of  the 
reversion  by  the  statute  8  &  9  Vict.  c.  106,  s.  9. 

Where  a  fease  is  made  by  a  tenant  for  life  under  a  power  of  leas- 
ing, containing  covenants  made  with  the  lessor,  and  the    „   , 

„         .  .  .  .     ,  Of  lease? 

tenant  for  life  dies  pending  the  lease,  the  remainder-man  made  under 
is  an  assignee  within  the  statute  32  Hen.  8,  c.  34, 
and  takes  the  benefit  and  the  burden  of  the  covenants  annexed  to 
the  reversion.  (oT)  If  the  lease  made  in  such  case  is  not  in  accord- 
ance with  the  power,  and  therefore  void  as  against  those  in  re- 
mainder, though  it  may  be  good  by  way  of  estoppel  as  between  the 
parties  to  it,  the  remainder-man  cannot  maintain  an  action  upon  the 
covenants,  (e)  And  upon  the  death  of  the  lessor  such  lease  be- 
comes absolutely  void,  so  that  an  assignee  of  it  under  a  subsequent 
assignment  takes  no  interest,  and  can  maintain  no  action  upon  the 
covenants  against  the  executor  of  the  lessor;  (/)  but  the  lessee,  or 
his  assignee  under  an  assignment  previous  to  the  death  of  the  lessor, 
may  charge  the  executor  upon  the  express  covenants  in  the 
lease ;  (^)  though  he  could  not  upon  the  covenants  merely  implied 
in  law,  because  such  covenants  are  limited  to  the  continuance  of 
the  lessor's  interest.  (K) 

The  mortgagee  of  a  lease  is  liable  as  assignee  upon  the  covenants 
in  the  lease  which  are  annexed  to  the  term,  (i)     The   on  mort- 
mortgagee  of  an  estate,  upon  default  of  tiie  mortgagor,    s^ges. 
is  entitled  to  the  remedies  upon  a  lease  made  by  the  mortgagor  be- 
fore the  mortgage,  as  assignee  of  the  reversion  ;  if  a  lease  is  made 
by  the  mortgagor  alone   after  the  mortgage,  the  mortgagee  may 

(6)  Roach  V.  Wadham,  6  East,  289.  (e)  Yellowly  i .  Gower,  11  Ex.  293  ;  24 

(c)  Webb  V.  Russell,  3  T.  R.  393  ;  and  L.  J.  Ex.  289. 

see  Burton  v.  Barclay,  7  Bing.  745.  {/)  Andrew  v.  Pearce,  I  B.  &  P.  N.  R. 

{d)  Isherwood  v.  Oldknow,  3   M.  &  S.  158. 

382  ;  and  see  Rogers  v-  Humphreys,  4  A.  (17)  Williams  v.  Burrell,  1  C.  B.  402. 

&  E.  299;  Whitlock's  case,  8  Co.  71    a;  (A)  Adams  w.  Gibney,  6  Bing.  656;  Pen- 

Sacheverell  c.  Eroggatt,  2  Wms.   Saund.  fold  v.  Abbott,  32  L.  .1.  Q.  B.  67. 

368;  Bringloe  a.  Goodson,  4  Bing.  N.  C.  (()  Williams   r.  Bo.sanquct,  I   B.  &  B. 

726.  238  ;  ante,  1394. 
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[treat  the  lessee  as  a  trespasser,  but  he  is  not  entitled  to  the  reme- 
dies upon  the  lease.  (/)  A  mortgagor  and  mortgagee  joined  in 
leasing  the  mortgaged  premises,  and  the  covenants  by  the  lessee 
were  made  with  the  mortgagor  only  ;  it  was  held  that  they  were 
not  annexed  to  the  estate  of  the  mortgagee,  and  that  the  assignee 
of  the  mortgagee  was  not  entitled  to  sue  upon  them.  (Jc) 

The  assignee  of  a  particular  estate  in  the  reversion  in  the  whole 
premises  demised,  as  a  grantee  of  the  reversion  for  life. 

On  assign-  „  ^  ,.  .  .  ■  i  ■        i 

meat  of  part  or  tor  a  term  ot  years,  is  an  assignee  wjthm  the  statute 
82  Hen.  8,  c.  34,  and  is  entitled  to  the  benefit  of  the 
covenants  and  conditions  in  the  lease.  (V)  The  assignee  of  the 
reversion  in  a  specific  part  of  the  demised  premises  is  an  assignee 
within  the  statute,  and  is  entitled  to  the  benefit  of  the  covenants 
apportioned  to  his  interest  in  the  premises  ;  but  he  cannot  take  ad- 
vantage of  the  conditions  in  tlie  lease,  as  if  a  lease  be  of  three  acres 
reserving  a  rent  upon  condition,  and  the  reversion  is  granted  of 
two  acres,  the  rent  shall  be  apportioned  by  the  act  of  the  parties, 
but  the  condition  is  destroyed,  because  it  is  entire,  (ni)  So,  the 
assignee  of  tlie  reversion  in  a  specific  part  of  the  demised  premises 
may  maintain  an  action  against  the  lessee  on  a  covenant  to  repair 
for  not  repairing  that  part,  (n)  A  covenant  to  repair  in  a  joint 
demise  by  tenants  in  common  runs  with  tlie  entire  reversion  only  ; 
so  that  the  heir  of  one  of  the  tenants  in  common  deceased  cannot 
sue  alone  for  a  breach  of  such  covenant  without  joining  the  other 
tenant  in  common  ;  (o)  and  upon  tlie  decease  of  all  the  tenants  in 
common,  the  representatives  of  all  must  join  in  an  action  on  the 
covenant,  (p)  If  the  reversion  in  an  undivided  share  of  the  de- 
mised premises  is  assigned  to  the  lessee,  whereby  his  term,  as  to 
that  share,  becomes  merged  in  his  reversion  in  the  same,  the  rever- 
sioners in  the  other  shares  of  the  premises,  or  their  assignees,  are 
entitled  to  sue  the  lessee  upon  the  covenants,  and  to  recover  dam- 
ages in  proportion  to  the  extent  of  their  interest,  (g) 

(j)  Rogers  v.  Humphreys,  4  A.  &  E.  Pickard,  2  B.  &  Aid.  105,  112;  Roberts  r. 

299  ;  and  see  Alchorneu.  Gomme,  2  Bing.  Snell,  I  M.  &  G.  577. 

54;  Kcech  K.  Hall,  Doug.  21 ;  Thundery.  (n)  Twynam  ,,.  Pickard,  2  B.  &  Aid. 

Belcher,  ,3  East,  449.  105. 

(k)  Webb  V.  Rns-sell,  3  T.  R.  393;  and  (o)  Foley  v.  Addenbrooke,  4  Q.  B.  197. 

Bee  ante,  1386.  (p)  Thompson  v.  Hakewill,  19  C.  B.  N. 

il)  Co.   Lit.   215   a;    Wright   v.   Bur-  S.  713 ;  35  L.  J.  C.  P.  18. 

roughcs,  3  C.  B.  685.  (?)  Yates  v.  Cole,  2  B.  &  B.  660 ;  Bade- 

{m)  Co.  Lit.  215   a;  .and  see  Wright  v.  ley  v.  Vigurs,  4  E.  &  B.  71  ;  23  L.  J.  Q. 

Burroughes,   3   C.   B.  685  ;    Twynam    v.  B.  377.     Where  a  covenant  running  with 
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[The  assignee  of  the  term  in  part  of  the  demised  premises  is  en- 
titled to  the  benefit  of  the  covenants,  and  liable  to  the 
burden  of  them,  so  far  as  they  extend  to  his  part  of  the  ment  of  part 
premises  ;  thus,  the  assignee  of  the  term  in  part  of  the 
premises,  under  an  underlease  of  that  part  for  the  whole  tsrm,  is 
entitled  to  sue  the  lessor  on  a  covenant  for  not  finding  materials  for 
the  repairs  of  tliat  part,  (r)  So,  an  action  of  covenant  will  lie 
against  the  assignee  of  part  for  not  repairing  his  part ;  («)  and  an 
action  of  covenant  will  lie  against  an  assignee  of  part  for  an  appor- 
tionment of  the  rent.  (()  In  a  mining  lease  granted  by  deed  to 
three  persons  in  joint  tenancy,  they  covenanted  jointly  and  severally 
to  compensate  for  all  surface  damage  ;  two  of  the  three  joint  tenants 
assigned  their  interest  in  the  demise  ;  it  was  held  that  the  covenant 
ran  with  the  land,  and  that  the  assignee  was  liable  severally  for  the 
whole  amount  of  compensation,  (m)  But  an  action  of  covenant 
cannot  be  maintained  by  the  lessor  against  the  assignee  of  a  part 
of  the  term  in  the  premises  ;  as  an  underlessee  for  a  term  short  of 
the  original  term  by  a  day,  or  year,  or  other  interval  of  time,  (w) 

An  assignee  of  the  lessee  is  liable  upon  the  covenants  running 

with  the  land,  only  so  long  as  he  remains  assignee ;  and    . 

,1  .,.,,,  .  .  „        ,        Assignee  not 

he  does  not  contmue  liable,  at  Jaw  or  m  equity,  after  he   liable  after 

has  actually  assigned  away  tlie  term ;  though  he  may 

have  assigned  it  to  an  insolvent  person,  and  for  the  mere  purpose 

the  land  is  divisible  in  its  nature,  of  the  gagor  held   the   premises,    see  per  Shaw 

entire  estate  or  interest  in  different  parcels  C.  J.  in  White  v.  Whitney,  3  Met.  87,  88. 

of  the  land,  passes  by  assignment  to  sep-  So  an  assignee  of  a  part  of  leased  premises 

arate  persons,  the   covenant   will   attach  is  liable  to  be  charged  for  that  part.    Wol- 

upon  each  parcel  pro  tanto.     Astor  v.  Mil-  laston  v.  Hakewill,  3  M.  &  G.  297  ;    Mer- 

ler,  2  Paige,  68  ;  Hills  o.  Miller,  3  Paige,  cerou  v.  Dowson,  5  B.  &  C.  479. 
254;  2  Sugden  V.   &  P.  (8th  Am.  ed.)         (r)  Palmer  u.  Edwards,  1  Doug.   183, 

577,  note    (a)  ;     Hare    u.    Cator,    Coop.  note. 

766 ;  Badeley  v.  Vigurs,  4  Ell.  &  Bl.  71 ;  (s)  Congham  v.  King,  Cro.  Car.  222. 
Twynham  v.  Pickard,  2  B.  &  Aid.  105.  S.  C.  nom.  Conan  v.  Kemise,  Sir  W. 
See  Stevenson  v.  Lam  bard,  2  East,  575;  Jones,  245;  cited  in  Stevenson  v.  Lam- 
Merceron  v.  Dowson,  5  B.  &  C.  481  ;  bard,  2  East,  575,  580 ;  WoUaston  v.  Hake- 
Curtis  V.  Spitty,  1  Bing.  N.  C.  756.     The  will,  3  M.  &  G.  297. 

assignee  of  an  undivided  moiety  of  lease-        (()  Stevenson  v.  Lambard,  supra.     See 

hold  premises  can  sue  in  his  own  name  Curtis  v.  Spitty,  1  Bing.  N.  C.  756. 
upon  a  covenant  of  warranty  contained        (u)  Norval  v.  Pascoe,  34  L.  J.  C.  82. 
in  the  original  lease.    Van  Home  i'.  Crain,         (k)  Holford  k.  Hatch,  1  Doug.  183.  See 

1  Paige,  455.     As  to  the  respective  rights  Williams  u.  Bosanquet,  1   B.  &  B.  238, 

of  a  mortgagee,  and  the  purchaser  of  the  261 ;   Earl  of  Derby  o.  Taylor,   1   East 

equity  of  redemption  in   covenants   con-  502 ;   ante,  1394. 
tained  in  the  deed  under  which  the  mort- 
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[of  avoiding  his  liability,  (w)  But  an  action  may  be  maintained 
against  him  after  he  has  assigned  away  the  premises  for  a  breach 
committed  while  he  was  assignee,  (a;)  He  is  not  liable  for  breaches 
of  covenant  committed  before  the  assignment  to  him.  (i/)  An  as- 
signee, is  not  liable  after  he  has  assigned  away  the  term,  although 
the  lease  contained  a  covenant  not  to  assign  without  the  consent  of 
the  lessor,  and  no  consent  had  been  given,  (a)  An  assignee  can- 
not maintain  an  action  for  a  breach  of  covenant  committed  before 
the  assignment  to  him.  (a) 


(w)  Lekeax  v.  Nash,  2  Str.  1221  ;  Tay- 
lor V.  Shum,  1  B.  &  P.  21  ;  Onslow  v. 
Corrie,  2  Madd.  330  ;  Fagg  u.  Dobie,  3 
y.  &  C.  96 ;  Odell  a.  Wake,  3  Camp. 
394. 

(x)  Harley  v.  King,   2  Cr.,  M.  &  R.  18. 

(y)  St.  Saviour's  Southwark  u.  Snuih, 

3  Burr.  1271  ;  Coward  u.  Gregory,  36  L. 
J.  C.  P.  1. 

(z)  Paul  V.  Nurse,  8  B.  &  C.  486. 

(a)  Lewes  w. Ridge,  Cro.  Eliz.  863,  cited 
in  Canham  u.  Rust,  8  Taunt.  227,  231  ; 
Johnson  v.  St.  Peter's  Hereford,  4  Ad.  &  El. 
520.  The  right  of  an  assignee  to  sue  on 
covenants  running  with  the  land,  is  con- 
fined to  breaches,  which  are  committed 
subsequent  to  the  assignment,  and  during 
the  continuance  of  his  estate  as  assignee. 
Com.  Dig.  Covenant  (B.  3) ;  Bac.  Abr. 
Covenant  (E.  5);  Lucy  ».Levington,  2  Lev. 
2G  ;  Johnson  v.  Hereford,  4  Ad.  &  El.  520  ; 
Lewes  c.  Ridge,  Cro.  Eliz.  863  ;  Clark  v. 
Swift,  3  Met.  392.     See  TiUotson  v.  Boyd, 

4  Sandf.  (S.  C.)  516.  The  case  of  a  con- 
tinuing breach  is  an  exception  ;  as  a  breach 
of  covenant  to  repair.  Mascal's  case, 
Moore,  242  ;  S.  C.  1  Leon.  62;  Vivian  v. 
Campion,  1  Salk.  141 ;  Sprague  t'.  Baker, 
17  Mass.  586.  See  Shep.  Touch.  170.  So  it 
has  been  held  that  though  there  m:iy  have 
been  a  formal  breach  of  a  covenant  running 
with  the  land,  during  the  lifetime  of  the 
ancestor,  yet  the  heir  may  sue,  if  the  sub- 
stantial damages  have  accrued  since  the 
death  of  the  ancestor.  Per  Lord  Abinger 
C.  B.  Raymond  u.  Eitch,  2  Cr.,  M.  &  R. 
598,  399,  and  eases  there  cited;  Bac.  Abr. 
Heir  and  Ancestor  (c) ;  Kingdon  u.  Not- 
tle,  4  M.  &  Sel.  53.     But  see  Mitchell  u. 


Warner,  5  Conn.  497 ;  Clark  v.  Swift,  3 
Met.  390,  393  ;  4  Kent,  472 ;  2  Sugden  V. 
&  P.  (8th  Am.  ed.)  577,  note  (g).  The 
assignee  of  the  lessor  is  entitled  to  rents 
accruing,  but  not  payable  at  the  time  of 
the  assignment,  and  may  sue  for  them 
when  due.  There  is,  in  these  cases,  no 
apportionment.  But  rents,  which  have 
accrued,  and  are  payable,  but  not  actually 
paid,  do  not  pass  to  the  assignee  or  grantee. 
Winslow  u.  Rand,  29  Maine,  362,  365; 
Demarest  u.  Willard,  8  Cowen,  106. 
Thus,  upon  the  covenants  of  seisin  and 
good  right  to  convey,  and  against  incum- 
brances, no  action  can  be  maintained  in 
the  name  of  an  assignee  or  subsequent 
purchaser ;  for,  if  broken  at  all,  they  are 
broken  at  the  time  of  the  execution  of  the 
deed.  Clark  v.  Swift,  3  Met.  390,  393 ; 
Bickfordw.  Page,  2  Mass.  455  ;  Osborne!'. 
Atkins,  6  Gray,  424 ;  Wliitney  v.  Dinsmore, 
Cush.  128  ;  Thayer  u.  Clemence,  22  Pick. 
493,494;  2  Sugden  V.  &  P.  (8th  Am.  ed.) 
577,  note  (g) ;  Grecnley  K.Wilcox,  2  John. 
1 ;  Heath  v.  Whidden,  24  Maine,  383 ; 
Kane  o.  Sanger,  14  John.  89;  Chapman 
u.  Holmes,  5  Halst.  20;  Mitchell  u.  War- 
ner, 5  Conn.  497 ;  Gilbert  u.  Bulkley,  5 
Conn.  262;  Ross  u.  Turner,  2  English, 
232  ;  Cathcart  v.  Bowman,  5  Barr,  317  ; 
Fowler  v.  Poling,  2  Barb.  300  ;  Anderson 
c.  Knox,  20  Ala.  156.  In  Ohio  it  is  held 
that  if  the  grantor  is  in  actual  possession 
at  the  tiine  of  the  conveyance  the  cove- 
nant of  seisin  runs  with  the  land.  Backus 
(..  McCoy,  3  Ohio,  218;  Devore  v.  Sun- 
derland, 17  Ohio,  52.  See  Kingdon  u. 
Nottle,  1  M.  &  Sel.  355;  S.  C.  4  lb.  53. 
But  see  Parker  v.  Brown,  15  N.  H.  176. 
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[The  persona]  liability  of  the  original  lessee  on  his  covenants  in 
the  lease  is  not  sot  rid  of  by  assignment,  but  he  mav  be    ^ .  ,  .,.^     . 

-    ^  JO  .  "  Liability  of 

sued  notwithstanding  he  has  assigned  the  demised  prem-   lessee  after 

1  1  •     ""i        11        1-   1  -i-  1  •  assignment. 

ises  ;  and  upon  his  death  the  liability  upon  his  express 
covenants  will  devolve  upon  his  executor.  (6)     His  liabilities  aris- 
ing from  privity  of  estate  with  the  reversioner  are  put  an  end  to  by 
assignment,  and  the  acceptance  by  the  reversioner  of  the  assignee 
as  tenant,  (c) 

The  lessor,  after  an  assignment  of  the  reversion,  cannot  sue  for 

a  subsequent  breach  of  a  covenant  whicli  i)asses  with    „.  , 

1   _  _  '  Eight  of  les- 

the  reversion  to  the  assignee,  (d^    Under  a  tenancy,  not   sor  after  as- 

1111  1  11  111     signment. 

created  by  deed,  upon  the  terms  that  the  tenant  should 
keep  the  premises  in  repair  during  the  tenancy,  the  landlord  may 
maintain  an  action  for  a  breach  of  the  contract  in  not  keeping  the 
premises  in  repair,  notwithstanding  he  has  assigned  his  reversion, 
because  the  contract,  not  being  by  a  lease  under  seal,  does  not  pass 
with  the  reversion  ;  (e)  and  where  the  lease  is  by  deed  the  lessor 
remains  entitled  to  the  covenants  which  do  not  run  with  the  rever- 
sion, notwithstanding  an  assignment.  (/) 


Neither  can  an  assignee  of  the  grantee  sue 
upon  the  covenants  of  warranty  in  the 
deed,  unless  the  grantor  was  seised  of  the 
estate  at  the  time  of  tlie  conveyance ;  be- 
cause, as  the  estate  did  not,  the  covenants 
could  not  pass.  Slater  v.  Kawson,  1  Met. 
450  ;  Pike  v.  Galvin,  29  JIaine,  186  ;  Ran- 
dolph V.  Kinney,  3  Rand.  .394  ;  2  Sugdcn 
V.  &  P.  (8th  Am.  ed.)  577,  note  {(/). 
But  if  the  deed  conveys  the  possession, 
that  is  enough  to  carry  along  with  it  this 
■  covenant,  and  the  right  to  sue  upon  it. 
Slater  v.  Rawson,  6  Met.  439  ;  Fowler  v. 
Poling,  6  Barb.  165;  Beddoe  v.  Wads- 
worth,  21  Wend.  120. 

(/))  Thursby  v.  Plant,  1  Wms.  Saund. 
240-  a ;  Auriol  u.  Mills,  4  T.  R.  94,  98  ; 
Randall  v.  Rigby,  4  M.  &  W.  130,  133. 

(c)  lb. ;  Wadham  v.  Marlow,  8  East, 
314,  note;  1  11.  Bl. 437  ;  and  see  Walker's 
case,  3  Co.  21  ;  1  Wms.  Saund.  240, 
241  c;  2  lb.  302,  note  (5). 

(d)  Green  c.  James,  6  M.  &  W.  656  ; 
and  sec  Spencer's  case,  1  Smith's  L.  C.  5th 
ed.  43,  58. 


(e)  Pickford  !•.  Parson,  5  C.  B.  920  ;  and 
see  (()(/»',  13S.!>. 

(/■)  Stokes  I'.  Russell,  3  T.  R.  078.  A 
stipulation  iu  a  deed  poll,  that  the  grantee, 
his  heirs,  and  assigns,  shall  erect  and  per- 
petually maintain  a  fence  berwcen  the 
granted  premises  and  land  adjoining,  is 
not  a  covenant  running  with  the  land  or 
otherwise.  It  is  a  personal  agreement  of 
the  grantee,  made  as  part  of  the  consid- 
eration of  the  grant,  and  evidenced  by  his 
acceptance  of  the  deed,  which  may  bind 
him  and  his  legal  representatives,  but  does 
not  affect  the  estate.  Parish  v.  Whitney, 
3  Gray,  516.  See  Plymouth  v.  Carver,  16 
Pick.  183  ;  Maule  v.  Weaver,  7  Barr,  329  ; 
Kimpton  v.  Eve,  2  Ves.  &  Bea.  353 ;  Atlan- 
tic Dock  Co.  V.  Leavitt,  50  Barb.  135  ;  Kel- 
logg «.  Robinson,  6  Vt.  276;  per  Maule  J. 
in"  Bickford  v.  Parson,  5  C.  B.  920,  932 
Standen  v.  Chiismas,  10  Ad.  &  El.  135  ; 
Lock  V.  Wight,  Strange,  571  ;  Burnett  i-. 
Lynch,  5  B.  &  C.  589  ;  Phelps  r.  Town- 
send,  8  Pick.  392  ;  Huff  i'.  Nickersoii,  27 
Maine,  106.  The  matter  of  stipulaiions 
respiting   fences  was  discussed  by   Ells- 
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[SECTION  V. 

Parties  under  Assignment  of  Contracts  hy  Marriage. 

Marriage  operates  as  an  assignment  in  law  to  the  husband, 
Effect  of  to  a  qualified  extent,  of  the  rights  and  liabilities  of  the 
marriage         wife,  arising  out    of  contracts    made    before    the    mar- 

upon  wife's  '  & 

contracts;  riage.  (a) 

Marriage  is  an  absolute  gift  in  law  by  the  wife  to  the  husband  of 
as  to  her  ^^  chattels  personal  in  possession  in  her  own  right;  hut 
rights;  ;£  ^-]^gy  i3(j  Ji^  action,  as  debts  by  obligation,  contract,  or 

otherwise,  the  husband  does  not  acquire  them  absolutely,  unless  he 
and  his  wife  recover  them,  or,  as  it  is  called,  reduce  them  into  pos- 
session. (6)  The  husband  must  join  the  wife  as  a  party  in  an  ac- 
tion upon  the  contracts  of  the  wife  made  before  marriage,  and  can- 
not sue  alone  in  his  own  name,  (c)  In  the  case  of  negotiable 
instruments  held  by  the  wife  at  the  time  of  the  marriage,  the  hus- 
band acquires  the  right  to  transfer  or  indorse  them  ;  but  he  may 
sue  upon  them  in  his  own  name  without  joining  the  wife,  and, 
if  transferable  by  indorsement,  without  an  indorsement  to  him- 
self (d) 


worth  J.  in  Wright  v.  Wright,  21  Conn. 
341-393 ;  Parish  u.  Whitney,  3  Gray, 
516;  2  Sugden  V.  &  P.  (8th  Am.  ed.) 
577,  note  (a).  Covenants  running  with 
the  land  will  ordinarily  pass  to  the  grantee 
as  assignee  by  a  conveyance  of  it,  even  by 
a  deed  of  release  and  quitclaim,  without 
warranty.  Brown  w.  Staples,  28  Maine, 
497  ;  Do  Chaumont  u.  Forsythe,  2  Penn. 
507  ;  Markland  u.  Crump,  1  Dcv.  & 
Bat.  94;  Fowler  v.  Poling,  6  Barb.  165, 
166  ;  Beddoe  v.  Wadsworth,  21  Wend. 
120  ;  Slater  v.  Rawson,  1  Met.  450.  They 
pass  by  a  sheriff's  deed.  M'Crady  ». 
Brisbane,  1  Nott  &  McC.  104  ;  White  v. 
Whitney,  3  Met.  85-87  ;  Lewis  u.  Cook, 
13  Ired,  193.  So,  by  an  administrator's 
deed.  Hodges  v.  Saunders,  17  Pick.  470  ; 
White  u.  Whitney,  ubi  supra;  Redwine 
V.  Brown,  10  Geo.  311.     "  This  is  founded 


the  mortgagor  of  his  equity  of  redemp- 
tion, with  covenants  of  warranty,  &c.,  has 
been  held  to  be  so  far  a  conveyance  of  the 
land  as  to  carry  the  covenants  with  it  to 
the  grantee  and  his  assigns.  White  v. 
Whitney,  3  Met.  81  ;  Tufts  v.  Adams,  8 
Pick.  547  ;  Kellogg  v.  Wood,  4  Paige,  578. 

(a)  2  Bl.  Com.  433  ;  1  Roper's  Husband 
&  Wife,  2d  ed.  204.  Contracts  made 
with  a  wife  after  marriage  depend  upon 
the  capacity  of  u  married  woman  as  a 
party  to  a  contract.  See  "  Contracts  with 
Married  Women,"  ante,  223. 

(6)  Co.  Litt.  351  b  ;  2  Blackstone  Cora. 
434. 

(c)  Milner  v.  Milnes,  3  T.  E.  627,.631  ; 
and  see  Bendix  v.  Wakeman,  12  M.  &  W. 
97;  ante,  223. 

(rf)  M'Neilage  v.  Holloway,  1  B.  &  Aid. 
218  ;  and   see  ante,  228  ;  the  observation 


upon  the  very  plain  and  intelligible  prinei-  of  Lord   EUcnborough,   in   M'Neilage   v. 

pie,  that  they  are  beneficial  to  the  grantee,  Holloway,  that  the  negotiable  instruments 

but  useless  to  the  grantor."    Per  Shaw  C.  of  the  wife  vest  absolutely  in  the  husband 

J.  in  Hodges  o.   Saunders,  17  Pick.  475  ;  upon  the  marriage,  as  chattels  personal  in 

Buckhurst's  case,  1    Co.   1.     A  grant   by  possession,  has  been  pronounced  to  be  in- 
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[The  wife  may  sue  alone  upon  contracts  made  with  her  before 
marriage,,  subject  to  the  action  being  met  by  a  plea  in  abatement  on 
the  ground  of  the  husband  not  being  joined  as  co-plaintiff;  but  no 
other  objection  can  be  taken  by  the  defendant  on  the  ground  of 
her  being  married,  (e) 

If  the  husband  is  himself  debtor  to  the  wife  before  marriage,  the 
marriage,  in  general,  operates  as  a  release  in  law  of  the  debt ;  (/) 
but  a  contract  between  an  intended  husband  and  wife,  by  which  he 
binds  himself  for  the  payment  of  money  to  her  after  his  death,  is 
not  released  by  the  marriage  ;  the  wife  surviving  may  maintain  an 
action  upon  it  against  the  representatives  of  the  deceased  hus- 
band. (^) 

The  husband  becomes  liable  upon  marriage  for  all  the  debts  and 
liabilities  of  the  wife  contracted  before  marriage.  The  as  to  wife's 
husband  may  be  sued  jointly  with  the  wife  upon  such  '"''"'^''^s- 
debts  and  liabilities  ;  (A)  but  he  cannot  be  sued  alone  upon  them. 
If  the  husband  is  sued  alone,  the  objection  is  matter  of  substance  ; 
if  it  appears  upon  the  record,  it  is  a  good  ground  of  demurrer,  or 
motion  in  arrest  of  judgment,  or  error ;  if  it  transpires  upon  the 
evidence,  it  is  a  ground  of  nonsuit  or  adverse  verdict,  (ji)  The 
non-joinder  of  the  wife  cannot  be  amended  by  adding  the  wife  as  a 
defendant  under  the  common  law  procedure  act,  1852,  s.  222.  (y) 

The  wife  may  be  sued  alone  upon  the  liabilities  contracted  by 
her  before  marriage,  subject  to  a  plea  in  abatement  of  the  non- 
joinder of  her  husband  as  a  co-defendant ;  but  she  cannot  take  any 
other  objection  on  the  ground  of  her  coverture.  (A;)  The  wife  may 
be  taken  in  execution  upon  a  judgment  against  her,  whether  her 
husband  is  taken  with  her  or  not ;  but  the  court  will,  in  general, 
discharge  her,  unless  she  has  separate  property  with  which  she  can 
satisfy  the  judgment.  (Z) 

correct.     See  Gaters  v.  Madeley,  6  M.  &  [h]  France  v.  White,   1  M.  &  G.  731  ; 

W.  423,  427  ;  Hart  v.  Stephens,  6  Q.  B.  Helps  v.  Clayton,  17  C.  B.  N.  S.  553;  34 

937,  943.  L.  J.  C.  P.  1. 

(e)  Milner  v.  Milnes,  3  T.  R.  627  ;  Mor-  (i)  Mitchinson  v.  Hewson,  7  T.  K.  348  ; 

gan  V.   Painter,  6  T.  R.    265.     See  ante,  Richardson  v.  Hall,  1  B.  &  B.  50. 

223;    the   husband   might    bring   a   writ  (j)  Garrard  u.  Giubilei,  11  C.  B.  N.  S. 

of  error  upon  the   judgment.     Milner  ii.  616;  13  lb.  832  ;  31  L.  J.  C.  P.  131,  270. 

Milnes,  supra.  (jfc)  Milner  v.  Milner,  3  T.  R.  627,  631 ; 

(/)  Co.  Litt.  264  b.  Lovell   u.  Walker,  9   M.   &  W.  299.     See 

ig)  Milbourn  v.  Ewart,  5   T.  R.   381 ;  ante,  223. 

and  see  Smith  v.  Stafford,  Hob.  216  ;  Cage  {1}  Edwards  v.  Martyn,  17   Q.  B.  693  ; 

.,.  Acton,  1  Ld.  Raym.  515.  Ivens  v.  Butler,  7  E.  &  B.  159  ;  26  L.  J. 
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[Upon  the  death  of  the  husband,  leaving  the  wife  surviving,  the 
Death  of  rights  upon  the  contracts  of  the  wife  before  marriage, 
husband.  which  have  not  been  reduced  into  possession  by  the  iius- 
band  in  his  hfetime,  survive  to  the  wife  ;  (m)  so  also  with  contracts 
made  in  favor  of  the  wife  after  marriage  ;  (n)  and  with  contracts 
made  in  favor  of  the  husband  and  wife  jointly,  (o)  Thus,  a  prom- 
issory note  made  to  a  wife  during  coverture,  survives  to  the  wife 
after  the  death  of  her  husband,  unless  he  reduces  it  into  possession 
in  his  lifetime  ;  (p)  and  the  executors  of  the  husband  cannot  sue 
upon  such  note.  (^)  A  married  woman,  having  lent  money  to 
her  husband  which  she  held  as  an  administratri.\-,  took  as  security 
the  joint  and  several  promissory  note  of  her  husband  and  two  other 
persons ;  it  was  held  that,  though  no  action  could  have  been 
brought  upon  the  note  during  the  coverture,  yet  after  the  death  of 
the  husband  the  note  survived  to  the  wife,  and  slie  might  sue  the 
other  makers,  (r)  A  bond  given  to  husband  and  wife,  on  the  hus- 
band's dying  first,  survives  to  the  wife,  (s)  A  judgment  recov- 
ered by  husband  and  wife  jointly  vests  in  the  survivor  upon  the 
death  of  either,  (i) 

The  liability  of  the  husband  upon  the  contracts  of  the  wife  be- 
fore marriage  continues  only  during  the  coverture,  so  that  upon  the 
death  of  the  'husband  in  the  lifetime  of  the  wife  the  liability  sur- 
vives against  the  wife  solely,  and  upon  the  death  of  the  wife  in  the 
lifetime  of  the  husband  the  liability  devolves  upon  her  adminis- 
trator ;  unless  the  creditor  has  obtained  judgment  against  the  hus- 
band in  the  lifetime  of  the  wife.  A  court  of  equity  will  not  relieve 
a  surviving  husband  against  such  judgment  by  reason  of  his  not 
having  received  any  property  with  his  wife ;  nor,  on  the  other 
hand,  will  a  court  of  equity  assist  a  creditor  against  a  surviving 
husband,  who  has  become  discharged  from  his  wife's  liabilities  by 
her  death,  by  reason  of  his  having  acquired  her  property  by  the 
marriage,  (m) 

Q.  B.  145.     See  Ferguson  v.  Clayworth,  6         (;;)  Gaters  v.  Madolcy,  6  M.  &  "W.  423  ; 

Q.  B.   269  ;  Newton  v.  Boodle,  9  Q.  B.  Scarpellini  r.  Atcheson,  7  Q.  B,  864. 
948  ;  Laikin  v.  Marshall,  4  Ex.  804.  [q]  Howard  v.  Oakes,  3  Ex.  136. 

(m)  Gaters  v.  Madeley,  6  M.  &  W.  423.         (r)  Richards  v.  Kiehards,  2  B.   &  Ad. 

(n)  Richards  v.  Richards,  2  B.  &  Ad.  447. 

447,  4.52  ;  per  Parke  B.  Bendix  v.  Wake-         (s)  Coppin  v.^ ,  2  P.  Wms.  496. 

man,  12  j\l.  &  W.  97,  99.  (()    Bond   u.    Simmonds,   3    Atk.   21  ; 

(o)   Coppin  ;. ,  2  P.  Wms.  496.  Coppin  v. ,  2  P.  Wnis.  496. 

(m)  Heard  v.  Stamford,  3  1'.  Wms.  409  ; 


UNDER  ASSIGNMENTS   OF   CONTRACTS  BY   MARRIAGE.         1403 

[Upon  the  death  of  the  wife  in  the  lifetime  of  the  husband,  the 
rights  arising  out  of  contracts  made  with  her  before  or  Death  of 
during  coverture,  if  not  previously  reduced  into  posses-  '"*''■ 
sion  by  the  husband,  pass  to  tlie  administrator  of  the  wife,  (v) 
Thus,  upon  a  bond  given  to  the  wife  during  coverture,  after  the 
death  of  the  wife,  the  husband  can  no  longer  sue  in  his  own  right, 
but  can  become  entitled  to  sue  only  by  obtaining  administration  to 
the  wife,  (w)  So,  a  promissory  note  made  to  the  wife  before  mar- 
riage, upon  the  death  of  the  wife  in  the  lifetime  of  the  husband, 
and  before  he  has  reduced  it  into  possession,  passes  to  the  wife's 
administrator,  who  is  the  proper  party  to  sue  upon  it.  (x)  But 
contracts  made  with  husband  and  wife  jointly  survive  to  the  hus- 
band in  his  own  right  upon  the  death  of  the  wife,  (j/) 

Upon  the  death  of^the  wife  in  the  lifetime  of  the  husband  the 
liabilities  contracted  by  her  before  marriage  survive  against  her 
representatives,  and  her  husband  can  be  charged  only  as  her  ad- 
ministrator ;  unless  the  creditor  has  obtained  judgment  against 
him  in  the  lifetime  of  the  wife,  (z) 

The  reduction  into  possession   by  the  husband,  so  as  to  exclude 
absolutely  the  interest  of  the  wife,  consists  in  some  act   Reduction 
which  gives  the  husband  the  possession  of  the  chose  in   5"^°  ?y  hus- 
aetion,  or  what  is  equivalent  thereto ;  as,  in  the  case  of  *'^"'^' 
a   debt,  the    payment    of  the    money  to    the    husband   or    to    his 
agent,  (a)      Money  paid  to  the   wife  is  regarded  in  law  as  in  the 
possession  of  the  husband,  thougli  it  is  tlie  proceeds  of  Reduction 
property  held  by  trustees  for  her  separate  use  ;  so  that    s?on  byTus- 
where  the  wife  received  sucli  money  and  lent  it  to  the    '"'°'^- 
defendant,  it  was  held  to  have  been  reduced  into  possession,  and 
that  the  husband  must  sue  for  it  in  his  own  name  only  during  the 
coverture,  and  was  entitled  to  sue  in  his  own  right  after  the  wife's 
death.  (6)     A  promissory  note  had  been  given  to  the  wife  before 
marriase,  and  the  husband  had  received  tlie  interest  on  the  note 

o     ' 

Cases    temp.    Talb.    173;    Woodman    v.  (z)  See  ante,  1402. 

Chapman,!  Camp.  189 ;  and  see  Mitchin"  (a)  See    1    Roper,   Husb.   &   Wife,  2d 

son  V.  Hewson,  7  T.  R.  348.  ed.  208,  222  ;  and  sec  Purdcw  v.  Jackson, 

(v)  Belts  V.  Kimpton,  2  B.  &  Ad.  273.  1  Russ.  1  ;   Scarpellini  a.  Atcheson,  7   Q. 

(w)  Day  V.  Padrone,  2   M.   &   S.  396,  B.  864,  87.5. 

note  (i).  {!>)  Bird  c.  Peagrum,  13  C.  B.  639;  22 

{x)  Hart  V.  Stephens,  6  Q.  B.  937.  L.  J,  C.  P.  166.     See  Sloper  v.  Cottrell,  6 

iy)  Coppin  v. ,  2  P.  Wms.  496.  E.  &  B.  497  ;  26  L.  J.  Q.  B.  7. 
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[during  the  life  of  the  wife  ;  it  was  held  that  he  had  not  thereby- 
reduced  the  note  into  possession,  but  ripon  the  wife's  death  it 
passed  to  her  administrator,  (c) 

If  an  action  is  brought  in  the  names  of  husband  and  wife  upon  a 
contract  of  the  wife  before  marriage,  and  the  husband  dies  before 
judgment,  tlie  right  of  action  survives  to  the  wife  who  may,  by  en- 
tering a  suggestion  of  her  husband's  death  upon  the  record,  prose- 
cute the  suit  to  judgment  for  her  own  sole  use ;  and  even  if  the 
husband  dies  after  judgment,  but  before  execution,  the  benefit  of 
the  judgment  will  survive  to  the  wife  ;  (cZ)  and  the  wife  surviving 
is  not  bound  by  the  undertakings  of  the  husband  in  the  action.  («) 
If  the  wife  dies  in  the  lifetime  of  the  husband  pending  such  action, 
the  suit  abates,  and  the  benefit  of  the  contract  devolves  upon  the 
wife's  administrator.  (/)  If  the  husband  irrhis  lifetime  brings  an 
action  in  his  own  name  upon  a  contract  in  respect  of  which  he 
might  have  joined  his  wife,  it  is  said  to  amount  to  an  election  to 
take  it  himself  and  exclude  the  interest  of  the  wife,  so  that  upon 
his  death  it  would  not  survive  to  her.  (^) 

In  equity,  where  the  husband  assigns  a. chose  in  action  of  his 
wife  for  valuable  consideration,  and  dies  before  either  he  or  the  as- 
signee has  actually  obtained  possession  of  it,  leaving  the  wife  sur- 
viving,—  whether  the  chose  in  action  was  reversionary,  so  that  it 
could  not  have  been  reduced  into  possession,  or  whether  it  was  not 
reduced  into  possession  through  neglect,  —  in  eitlier  case  the  wife 
surviving  will  be  entitled  as  against  the  assignee  for  valuable  con- 
sideration. (Ji) 

Upon  the  bankruptcy  of  the  husband  the  debts  and  choses  in  ac- 
Bankruptcy  tion  to  which  lie  is  entitled  in  right  of  his  wife  become 
of  husband,  yggted  in  the  assignees,  who  have  like  remedy  to  recover 
the  same  in  their  own  names  as  the  bankrupt  himself  might  have 
had  if  he  had  not  been  adjudged  bankrupt.  (J)  The  assignees  are 
not  entitled  to  sue  in  their  own  names  only  for  the  recovery  of 

(c)  Hart  V.  Stephens,  6  Q,  B.  937.  426 ;  Garforth  v.  Bradley,  2  Ves.  sen.  675, 

(d)  Gaters  u.  Madeley,  6  M.  &  W.  42.3,     676. 

427;  Sherrington  u.   Yates,   12   M.  &  W.         (/i)  Ellison   i..  Elwin,   13   Simon,  309; 

855,  865  ;  Anon.  3  Atk.  726.  Ashby  v.  Ashby,  1    Coll.  553  ;  Purdew  v. 

(e)  Lee  v.  Armstrong,  9  M.  &  W.  14.  Jackson,  1  Uuss.  1  ;  Honner  u.  Morton,  3 
(/)  Checchi  v.  Powell,  6  B.  &  C.  253.  Kuss.  65  ;  Plutchings  v.  Smith,  9  Sim.  137  ; 
(g)  Gaters  v.  Madeley,  6  M.  &  W.  423,  Story  Eq.  Jur.  §  1412. 

(/)  See  post,  1414. 
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[debts,  for  which  the  husband  could  not  have  sued  without  joining 
the  wife,  as  on  a  promissory  note  made  to  the  wife  before  her  mar- 
riage ;  (y)  they  must  sue  in  their  own  names  jointly  with  that  of 
the  wife  for  the  recovery  of  debts  in  respect  of  which  it  would 
have  been  necessary  for  the  husband  to  join  the  wife.  (A)  Upon 
the  death  of  tlie  bankrupt  husband,  before  a  chose  in  action  of  the 
wife  is  reduced  into  possession,  the  right  of  survivorship  of  the  wife 
prevails  over  the  right  of  the  assignee.  (T) 

The  bankruptcy  of  the  husband  during  the  marriage  discharges 
the  debts  of  the  wife  for  which  the  husband  has  become  liable  by 
reason  of  the  marriage,  both  as  against  the  husband  and  the 
wife,  (jn) 

Upon  a  divorce  the  wife  becomes  solely  entitled,  "  as  if  at  the 
date  of  the  divorce,  her  husband  had  died,  and  restored 

DivorcC' 

her  to  the  position  of  a  feme  sole,'^  to  all  the  rights  ai-is- 
ina:  out  of  contracts  which  have  accrued  in  her  right  before  or  dur- 
ing  the  coverture  and  which  have  not  been  reduced  into  possession 
by  the  husband  during  the  coverture,  (n) 


SECTION  VI. 
Of  Parties  under  Assignment  of  Contracts  by  Death. 

An  executor  or  administrator  becomes  entitled,  in  general,  to 
all  the  debts  and  rights  of  contract  to  which  the  de-  Eight  of  ex- 
ceased  was  entitled  at  the  time  of  his  death,  (a)  As  a  contocS'of 
contract  is  not  assignable  at  law,  the  executor  or  admin-  deceased, 
istrator  is  alone  entitled  to  maintain  an  action  at  law  upon  a  con- 
tract of  the  deceased,  although  the  deceased  may  have  assigned  the 
benefit  of  it  in  his  lifetime  ;  the  assignee  is  not  entitled  to  sue  in 
his  own  name,  (5)      So,  the  executor  is  alone  entitled  at  law  to 

ij)  Sherrington  v.  Yates,  12   M.  &  W.  (n)  Wells  „.  Malbon,  31  Beav.  48  ;  31 

855.  L.  J.  C.  344;  as   to  the  effect  of  judicial 

(k)  Richbell  v.  Alexander,  10  C.  B.  N.  separation  and  of  an  order  of  protection 

S.  324 ;  30  L.  J.  C.  P.  268.  of  property  under  the  divorce  and  matri- 

{!)    Mitford    V.    Mitford,    9   Ves.    87 ;  monial  causes  act,  see  ante,  252. 

Hornsby  v.  Lee,  2  Madd.  16;  Sherrington  (a)  1   Wms.  Ex.   6th  ed.  709;  1  Wms. 

V.  Yates,  12  M.  &  W.  855,  865.  Saund.  216  a,  note  (1). 

(m)  Miles  i>.  Williams,  1  P.  Wms.  249 ;  (6)  See  Brandt   v.    Heatig,   2    Moore, 

Lockwood  V.  Salter,  5  B.  &  Ad.  303.  184. 
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[maintain  an  action  upon  the  contract,  althougli  the  benefit  of  it 
may  have  been  bequeathed  by  the  will  of  the  deceased,  and  al- 
though the  executor  may  be  bound,  in  the  distribution  of  assets,  to 
transfer  the  benefit  to  the  legatee,  (c) 

If  there  be  more  than  one  executor,  they  jointly  represent  the 
testator  and  take  the  legal  interest  in  his  estate ;  therefore  they 
must  sue  jointly  on  the  contracts  made  witli  liini ;  (t?)  but  if  some 
of  the  executors  are  omitted  as  plaintiffs,  the  defendant  can  object 
only  by  a  plea  in  abatement  («)  And  if  some  of  the  executors 
enter  into  a  new  contract,  though  in  the  course  of  administration  of 
the  estate,  they  may  alone  sue  upon  it  without  joining  the  other 
executors.  (/) 

An  executor  or  administrator  is  liable,  in  general,  to  the  extent 
Liability  of  of  the  assets  which  come  to  his  hands  to  be  administered, 
executor         upon  all  the  contracts  of  the  deceased  remaining  undis- 

upon  con-  ^  111 

tracts  of  de-  charged  at  his  death.  (^)  Accordingly,  the  executor  or 
administrator  is  liable,  so  far  as  he  has  assets,  for  debts 
of  every  description  due  from  the  deceased,  either  debts  of  record, 
as  judgments,  statutes,  or  recognizances  ;  or  debts  due  on  special 
contract,  as  for  rent  or  on  bonds,  covenants  or  the  like  under  seal ; 
or  debts  on  simple  contracts,  as  notes  unsealed,  and  promises  not  in 
writing  either  expressed  or  implied.  (K) 

If  there  be  several  executors,  all  who  have  proved  tlie  will  must 
be  joined  as  defendants  ;  if  some  only  are  sued,  they  may  plead  in 
abatement  the  nonjoinder  of  other  executors  who  have  proved  ; 
but  it  is  not  necessary  to  join  those  executors  who  have  not 
proved,  (i) 

A  person  may  also  charge  his  real  assets  in  the  hands  of  his  heir 
T .  , ...       .      or  devisee  by  a  contract  under  seal  in  which  he  binds 

Liability  ot  .  ■'    _  , 

heir  and         himself  and  his  heirs,  or  covenants  for  himself  and  his 
heirs,  with  an  express  designation  of  his  heirs  in  the  con- 

(c)  Canham  v.  Rust,  8  Taunt.  227.  (/)  Brassington  v.  Ault,  2   Bing.  177  ; 

{d}  Wms.  Ex.  5th  ed.  818,  1692;  Fox-  and   see   Heath  v.   Chilton,   12  M.  &  W. 

wist  u.  Tremaine,  2  Wms.  Saund.  212;  a  632. 

plea  that  one  of  the  plaintiffs,  executors,  (9)  1  Wms.  Saund.  216   a,  note  (1)  ;  2 

had  renounced,  was  held  bad;  Creswick  v.  Wms.  Ex.  5th  ed.  1557. 

Woodhead,  4  M.  &  G.  811  ;  but  renuncia-  (A)  lb. 

tion  may  now  be  effected  under  20  &  21  (i)  1  Wms.  Saund.  291  m;  2  Wms.  Ex. 

Vict.   c.  77,  s.   79.     See  In  the  Goods  of  5th  ed.   1750;  Ryalls  c.  Bramall,  1   Ex. 

Whitham,  1  W.  N.  408.  734. 

(e)  Wms.  Ex.  5th  ed.  1693. 
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[tract.  Under  such  contract  the  heir  was  liable  by  the  common 
law  to  the  extent  of  the  lands  or  real  assets  descended  to  him  from 
the  covenantor  or  obligor  ;  but  there  was  no  remedy  upon  such 
contracts  against  a  devisee  of  the  lands,  (y) 

The  law  was  altered  in  this  respect  by  the  statute  3  Will.  & 
Mary,  c.  14,  for  which  the  statute  1  Will.  4,  c.  47  has  been  substi- 
tuted. By  s.  2  of  that  act  it  is  enacted  to  the  effect  that  all  wills  and 
testamentary  dispositions  of  any  lands,  tenements,  or  hereditaments 
shall  be  deemed,  as  against  such  person  with  whom  the  person 
making  any  such  will  or  testamentary  dispositions  shall  have  entered 
into  any  bond,  covenant,  or  other  specialty  binding  his  heirs,  to  be 
void.  And  by  s.  3,  for  the  means  that  such  creditors  may  be  en- 
abled to  recover  upon  such  bonds,  covenants,  and  other  specialties, 
that  every  such  creditor  shall  have  his  action  upon  the  said  bonds, 
covenants,  and  specialties  against  the  heir  of  such  obligor,  or  cove- 
nantor, and  such  devisee,  or  the  devisee  of  such  devisee  jointly. 
And  by  s.  4,  that  in  case  there  shall  not  be  any  heir  at     . 

law  against  whom  jointly  with  the  devisee  a  remedy  is   heir  and 

dGvis66- 

thereby  given,  the  creditor  shall  have  his  action  against 
such  devisee  solely.  (A;) 

By  the  common  law  the  heir  when  sued  upon  an  obligation  of 
the  ancestor,  might  plead  7-iens  per  descent,  that  is  to  say,  that  he 
had  not  any  lands  by  descent  from  the  ancestor  at  the  time  of  suing 
out  the  writ,  and  though  he  had  aliened  the  lands  descended  before 
the  suing  out  of  the  writ,  he  was  entitled  to  the  verdict  on  that 
issue,  unless  it  could  be  proved  that  he  had  aliened  them  for  the 
purpose  of  defrauding  the  plaintiff  of  his  debt.  (Z)  But  by  the 
statute  3  Will.  &  Mary,  c.  14,  s.  5  (reenacted  by  1  Will.  4,  c. 
47,  s.  6),  the  heir  at  law  in  such  case  was  made  answerable  for  the 
debts  and  covenants,  to  the  value  of  the  land  so  aliened  by  him. 
And  by  s.  6  of  the  same  statute  (reenacted  by  1  Will.  4,  c.  47, 
s.  7),  it  is  provided  to  the  effect  that  to  the  plea  by  the  heir  of 
riens  per  descent  the  plaintiff  may  reply  that  he  had  lands,  tene- 
ments, or  hereditaments,  from  his  ancestor  before  the  writ  brought, 
and  if  upon  issue  joined  thereupon  it  be  found  for  the  plaintiff,  the 
jury  shall  inquire  of  the  value  of  the  lands,  tenements,  or  heredita- 
ments so  descended,  and  thereupon  judgment  shall  be  given  and 

ij)  See  Hunting  v.  Sheldrake,  9  M.  &  {I)  See  2  Wms.  Saund.  8,  (n.) ;  Brown 
W.  2.56,  263.  V.  Shuker,  1  C.  &  J.  583. 

(k)  As   to    this    statute    see    2   Wms. 
Saund.  8  d ;  Chitty's  Statutes,  tit.  Wills. 


1408  PARTIES  TO  CONTRACTS. 

[execution  shall  be  awarded  to  the  value  of  the  lauds  as  if  the  debt 
were  his  own.  By  the  same  statute,  3  Will.  &  Mary,  c.  14,  s.  7 
(reenacted  by  1  Will.  4,  c.  47,  s.  8),  it  is  enacted  to  the  effect 
that  devisees  shall  be  made  liable  and  chargeable  in  the  same 
manner  as  the  heir  at  law,  notwithstanding  the  lands  devised  shall 
be  aliened  before  the  action  brought,  (m) 

Contracts  under  seal  which  do  not  expressly  bind  the  heir,  re- 
Eeai  estate  main,  as  at  common  law,  without  any  remedy  by  action 
made^'iSIJts  against  the  heir  or  devisee,  and  under  the  above  statutes 
for  the  pay-     contracts  binding  the  heir  were  not  made  a  charge  upon 

raent  of  ■=■  &        i 

debts.  the  land  itself ;  (w)  but  by  the  statute  3  &  4  Will.  4, 

c.  104,  all  the  real  estate  of  a  deceased  person  has  been  made  assets, 
to  be  administered  in  courts  of  equity  for  the  payment  of  his  debts 
as  well  due  on  simple  contract  as  on  specialty,  provided  that  in  the 
administration  of  assets  by  courts  of  equity  under  that  act,  all  cred- 
itors by  specialty,  in  which  the  heirs  are  bound,  shall  be  paid  the 
full  amount  of  the  debts  due  to  them,  before  any  of  the  creditors  by 
simple  contract  or  by  specialty  in  which  the  heirs  are  not  bound 
shall  be  paid  any  part  of  their  demands. 

The  benefit  of  covenants  annexed  to  real  estate,  or,  as  it  is  called, 

running  with  the  land,  as  covenants  for  title,  to  repair 
Covenants  "^    .  .  .  .  ' 

aiinexed  to  and  the  like,  are  assigned  in  law  with  the  land  to  the 
heir  or  devisee  of  the  deceased  owner,  if  the  estate  be 
freehold,  and  to  the  executor,  only  if  the  estate  is  a  chattel  interest 
in  the  land,  (o)  And  if  such  covenants  are  broken  in  the  lifetime 
of  the  deceased,  so  that  he  has  acquired  a  right  of  action  upon 
them,  but  no  damage  has  accrued  to  his  personal  estate,  the  right 
of  action  runs  in  like  manner  with  the  land,  (p)  Accordingly, 
where  an  executor  brought  an  action  upon  covenants  for  title  con- 
tained in  a  conveyance  of  land  to  the  testator,  charging  breaches  in 
the  testator's  lifetime,  but  not  showing  any  damage  to  the  personal 
estate,  it  was  held  that  he  could  not  recover  ;  (g')  and  the  devisee 
of  the  same  land  having  brought  an  action  for  the  same  breaches 
of  the  same  covenants,  it  was  held  that  he  was  entitled  to  maintain 

(m)  See,  further,  as  to  the  liabilities  of  (p)  Kingdon  v.  Nottle,'!  M.  &  Sel.  355. 

heirs   and   devisees   and    the  proceedings  But  see  2  Sugden  V.  &  P.  (8th  Am.  ed.) 

against  them,  2  Wms.  Saund.  7,  8  ;  Bui-  577,  note  {g)  ;  Clark  v.  Swift,  3  Met.  390, 

len  &  Leake,  Prec.  PI.  2d  ed.  145,  509.  393  ;  Mitchell  v.  Warner,  5  Conn.  497. 

(n)  Richardson  v.  Horton,  7  Beav.  112.  {</)  Kingdon  v.  Nottle,  supra. 

(o)   See  ante,  1394. 
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[the  action,  and  to  recover  in  respect  of  the  deterioration  in  the 
value  of  the  land  by  reason  of  the  defective  title,  (r)  So,  upon  a 
covenant  contained  in  a  deed  of  conveyance  of  land  to  make  further 
assurance  upon  request,  the  heir  of  the  covenantee  may  bring  an 
action  for  a  breach  of  covenant  in  refusing  to  make  such  assurance 
upon  a  request  made  by  the  ancestor  in  his  lifetime,  vt^hereby  after 
the  death  of  the  ancestor  the  heir  was  ejected,  (s)  But  it  is  said 
that  the  executor  may  sue  for  a  breach  of  covenant  running  -with 
the  land,  committed  in  the  lifetime  of  the  covenantee,    ., 

Covenants 

m  respect  of  anv  damage  caused  thereby  to  the  personal   annexed  to 

,    ,        ,  ,^  -  real  estate. 

estate,  (t) 

Where  the  covenant,  though  concerning  the  realty,  does  not  run 
with  the  land,  so  that  the  heir  or  devisee  cannot  sue  upon  it,  the 
executor  is  the  only  party  entitled  to  bring  the  action  ;  as,  upon  a 
covenant  in  a  lease  not  to  cut  trees  (the  trees  being  excepted  from 
the  demise,  and  the  covenant,  therefore,  being  collateral  and  not 
running  with  the  land),  the  executor  was  held  entitled  to  sue  for 
a  breach  committed  in  the  lifetime  of  the  covenantee  ;  (u)  and  upon 
a  covenant  to  repair  contained  in  a  lease  made  by  a  tenant  for  life, 
and  therefore  expiring  with  his  estate,  the  executor  was  held  en- 
titled to  sue  ;  (f)  nor  is  any  special  damage  to  the  personal  estate 
essential  to  the  right  of  action  in  such  cases,  (x)  So  also,  where 
the  testator  had  been  evicted  in  his  lifetime  in  consequence  of  a 
defect  in  the  title,  so  that  there  were  no  heirs  or  assigns  of  the 
land,  it  was  held  that  the  damages  belonged  to  the  executor  who 
was  entitled  to  sue  upon  the  covenants  for  title.  («/) 

The  burden  of  a  covenant  running  with  the  land  cannot  be  an- 
nexed in  law  to  an  estate  in  the  land,  except  in  the  case  of  cove- 
nants made  between  lessor  and  lessee  ;  in  which  case  the  burden  of 
such  covenants  may  be  made  assignable  with  the  term  and  with 
the  reversion  ;  upon  the  death  of  the  termor  the  burden  of  such 
covenants  passes  with  the  term  to  the  executor  or  legatee,  and 
upon  the  death  of  the  reversioner  it  passes  with  the  reversion  to 

(r)  Kingdon  v.  Nottle,  4  M.  &  Sel.  53.  B.  &  B.  102,  105  ;  and  see  Wms.  Ex.  6th 

(s)  King  v.  Jones,  5  Taunt,  418;  Jones  ed.  757. 

V.  King,  4  M.  &  S.  188.     But  see  2   Sag-  («)  Raymond  v.  Fitch,  2  C,  M.  &  E. 

den  V.  &  P.  (8th  Am.  ed.)  577,  note  (g),  588  ;  ante,  1387,  1388. 

and  cases  cited.  (v)  Ricketts  v.  Weaver,  12  M.  &  W.  718. 

(t)  Kingdon  v.  Nottle,  1  M.  &  Sel.  355,  (x)  lb. 

364;  4  lb.  53,  57;  Knights  u.  Quarles,  2  (tj)  Lucy  u.  Levington,  2   Lev.  26;    1 

Ventr.  175. 
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[his  heir  or  devisee,  or,  if  the  reversion  is  a  chattel  interest,  to  his 
executor  or  legatee.  (2) 

Upon  a  contract  of  sale  of  land  the  executor,  and  not  the  heir, 
of  the  deceased  purchaser  becomes  entitled  in  law  to  a 

Contracts  .    ,         „  .  ,    . 

concerning  rjght  of  action  vested  in  the  deceased  for  a  breach  by 
the  vendor  in  not  completing  the  purchase,  and  may  re- 
cover the  loss  of  interest  on  the  deposit-monev,  and  the  expenses 
of  investigating  the  title,  (a)  And  the  executor,  and  not  the  heir, 
is  entitled  to  a  rio;ht  of  action  vested  in  the  deceased  against  an 
attorney  for  breach  of  duty  in  investigating  the  title  of  land  con- 
veyed to  tlie  deceased.  (6)  It  is  said,  "  that  if  a  man  covenant  by 
ijced  to  another  and  his  heirs  to  enfeoff  him  and  his  heirs  of  the 
manor  of  D.,  and  will  not  do  it,  and  he  to  whom  the  covenant 
is  made  die,  his  lieir  sliall  have  a  writ  of  covenant  upon  that 
deed  "  (c)  ;  but  this  doctrine  seems  inconsistent  with  the  principles 
of  law  above  stated. 

In  equity  a  contract  for  the  sale  of  land  is  treated  as  if  it  was 
specifically  executed  from  the  date  of  the  contract,  so  that,  upon 
the  death  of  tlie  purchaser  before  completion,  the  equitable  title  to 
the  land  passes  to  his  heir  or  devisee,  who  may  insist  upon  specific 
performance  against  the  vendor,  and  require  the  purchase-money 
to  be  paid  out  of  the  personal  estate  of  the  deceased  ;  and  upon 
the  death  of  the  vendor  before  completion,  the  right  to  the  purchase- 
money  passes  to  his  executor  or  administrator,  who  may  insist  upon 
specific  performance  against  the  purchaser,  and  require  the  heir  of 
the  vendor  to  convey  the  land,  (c?) 

The  executor  or  administrator  of  a  deceased  person  becomes  en- 
Bills  of  ex-  titled  to  the  right  of  action  upon  all  bills,  notes,  and 
promfrsoi'y  nt-'gotiable  securities,  of  which  the  deceased  was  the 
notes.  holder  at  the  time  of  his  death ;  (e)  and  the  executor  or 

administrator  is  entitled  to  indorse  and  negotiate  such  securities ; 
but  he  would  become  personally  liable  upon  such  indorsement.  (/) 

(z)  See  an(f,  l.!S2,  1394.  Flctclicr  v.  Asliluirncr,  1  White  &  Tu- 
la) Ornie  v.  Broughton,  10  Bin;,'.  533.  dor,  L.  C.  3cl  ed.  754.  See  Cooper  i^.  Jar- 
{b)  Knights  !'.  Qiiarles,  2  B.  &  B.  102.  man,  L.  R.  3  Eq.  98  ;  36  L.  J.  C.  85. 
(c)  Fitz.  N.  13.  145,  C,  cited  and  lol-  (e)  Timmis  c.  Piatt,  2  M.  &  W.  720. 
lowed  in  Jones  1^.  King,  4  M.  &  Scl.  188,  (/)  Robinson  v.  Stone,  2  Strange, 
191.  1260.  See  per  Buller  J.  King  y.  Thom,  1 
{(I)  Story   Eq.   Jur.   §    790 ;     notes    to 
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[Where  the  deceased  holder  of  a  promissory  note  payable  to  order 
had  signed  his  name  on  the  note  for  the  purpose  of  indorsement, 
but  had  not  delivered  it,  and  his  executor  delivered  it  to  the  pro- 
posed indoi-see,  but  did  not  indorse  his  name,  it  was  held  that  there 
was  no  complete  indorsement,  and  the  person  to  whom  it  was  so 
delivered  acquired  no  right  to  sue  upon  it.  (^)  The  holder  of  a 
bill  or  note,  by  delivery  of  it  for  valuable  consideration  without  in- 
dorsement, may  create  an  equitable  title,  which  either  he  or  his 
executor  may  be  compelled  to  complete,  (h) 

Upon  the  death  of  one  of  several  persons  jointly  entitled  under 
a  contract,  the  legal  right  to  sue  for  a  breach  of  the  con-  j^i„^  (.(,„. 
tract  remains  in  the  survivors  only,  whether  the  breach  '™'='^- 
occurred  before  or  after  the  death  of  the  joint  party  ;  the  executor 
or  administrator  of  the  deceased  person  cannot  sue  either  alone,  or 
jointly  with  tlie  survivors ;  upon  the  death  of  the  last  survivor,  in 
whom  solely  the  riglit  became  vested,  his  executor  or  administrator 
becomes  entitled.  («')  If  the  deceased  person  was  severally  en- 
titled under  a  contract,  though  others  were  also  severally  entitled 
witli  him,  ills  executor  becomes  entitled  and  may  sue.  (/) 

Upon  the  death  of  one  of  several  persons  jointly  liable  upon  a 
contract,  the  liability  devolves  upon  the  surviving  parties,  and  the 
representative  of  the  deceased  cannot  be  sued  at  law  jointly  with 
the  survivors ;  the  entire  liability  ultimately  devolves  upon  the  last 
survivor  of  the  persons  jointly  liable,  and  after  his  death  it  is  trans- 
ferred to  his  executor  or  administrator  in  the  same  manner  as  the 
liability  upon  a  contract  made  by  him  alone.  (Jc) 

Contracts  which   depend    upon    the   existence,  or  the   personal 
qualities,  skill,  or  services  of  one  of  the  parties  are,  in    contracts 
general,   discharged    by  the  death  of    that    party  ;  Q}    by "toTof 
as  a  contract  of  marriage,  (rn)     The  contract  of  an  ap-   party. 

T.  R.  487,  489  ;  Childs  v.  Monins,  2  B.  &  {k)  See  ante,  1356. 

B.  460.  (l)  2    Wms.    Ex.    5th    ed.     560 ;    per 

{g)  Bromage  v.  Lloyd,  1  Ex.  32.  Pavke  B.  Siboni  u.  Kirkman,  1  M.  &  W. 

(A)   Watkins  v.  Maule,  2  Jac.  &  "Wal.  418,  423  ;  Wentworth  v.  Cock,  10  A.  &  E. 

237  ;  and  see  Whistler  y.  Forster,  14  C.  B.  42;  Beckham  v.  Drake,  8  M.  &  W.  846, 

N.  S.  248  ;  32  L.  J.  C.  P.  161  ;  cited  ante,  854. 

1370.  (m)   See  Chamberlain  v.  Williamson,  2 

(!)   Wms.  Ex.  5th  ed.  1689.  M.  &  S.  408. 

( j)  Wms.  Ex.  5th ed.  1691.  See  Withers 
u.  Bircham,  3  B.  &  C.  2.54. 
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[prentice  with  his  master  to  learn  his  art  and  serve  him,  without 
any  mention  of  executors,  was  held  to  be  discharged  by  the  death 
of  the  master,  because  the  apprentice  is  bound  from  a  personal 
knowledge  of  the  integrity  and  ability  of  the  master,  (n)  A  con- 
tract to  build  a  light-house  was  held  to  be  discharged  by  the 
death  of  the  contractor,  as  being  a  matter  of  personal  skill  and 
science,  (o) 

Contracts  of  agency,  giving  authority  to  one  of  the  parties  to  act 
for  the  other,  are,  in  general,  discharged  by  the  death  of  the  prin- 
cipal, (p)  The  plaintiff  was  employed  by  the  owner  of  a  picture 
to  sell  it,  upon  the  terms  that  if  he  succeeded  he  should  be  paid 
1001.  ;  the  owner  of  the  picture  died,  and  after  his  death  the  plain- 
tiff svTCceeded  in  selling  the  picture  and  claimed  the  lOOZ.  upon 
the  original  contract  from  the  defendant  as  administrator  of  his 
employer  ;  it  was  held  that  he  had  no  claim  against  the  adminis- 
trator, because  the  contract  was  revoked  by  the  death,  though  he 
might  recover  for  the  value  of  his  services  rendered  to  and  accepted 
by  the  defendant,  (g)  A  contract  made  by  a  firm  consisting  of 
two  partners,  for  the  employment  of  an  agent  in  their  business  for 
a  term  of  j'ears,  was  held  to  be  discharged  by  the  death  of  one  of 
the  partners  before  the  expiration  of  the  term,  (r) 

A  person  contracted  to  erect  a  certain  building  and  died  before 
it  was  begun  ;  it  was  held  that  his  executors,  having  completed  the 
contract,  might  recover  the  price  in  their  representative  character 
as  executors,  (s)  A  tailor  received  an  order  from  the  defendant 
for  a  coat,  and  died  before  it  was  completed ;  it  was  held  that  his 
administratrix,  having  finished  the  coat  and  delivered  it  to  the 
defendant,  who  accepted  it,  might  sue  for  the  price  in  her  repre- 
sentative character,  (i) 

Where  a  person  had  contracted  for  the  delivery  to  him  of  a  cer- 
tain quantity  of  goods  monthly  until  a  certain  date,  and  for  any 
further  quantity  monthly  he  might  require,  and  died  before  the 
contract  was  completed,  his  administrator  was  held  liable  for  not 
accepting  the  monthly  deliveries  of  the  goods  in  pursuance  of  the 

(n)  Baktcr  v.  Burfield,  2  Strange,  1266.  (r)  Tasker  v.  Shepherd,  6  H.  &  N.  575  ; 

(o)  Cited  per  Patteson  J.  Weutworth  v.  30  L.  J.  Ex.  207. 

Cock,  10  A,  &  E.  42,  45.  (s)  Marshall  u.  Broadhurst,  1   C.  &  J. 

(p)  Sea  ante,  278.  403. 

(<j)  Campanari  v.  AVoodburn,  15  C.  B.  (()  Werner  v.  Humphreys,   2  M.  &  G. 

400;  24  L.J.  C.  P.  13.  853.- 
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[contract  after  his  death,  (m)     So,  where  a  person  guarantied  the 
running  balance  of  an  account  for  goods  supplied    to   Contracts 
another,  until  he  gave    notice  to  the  contrary,  it  was   by  dLath^of 
held   that    the    contract   was   not   determined   by   his   P"'y- 
death,   and   that   his   executor    was   liable    on   the    guaranty   for 
goods  supplied  after  his  death,  but  before  any  notice  given  of  re- 
voking the  guaranty,  (u) 

A  person  may  validly  contract  that  his  executor  shall  pay  a  sum 
of  money  after  his  death,  and  such  contract  is  binding  upon  his  ex- 
ecutor, (wT)  and  it  is  a  contingent  liability  during  his  lifetime,  which 
may  be  proved  against  his  estate  in  case  of  bankruptcy,  (x) 

A  right  of  action  for  a  breach  of  contract  in  respect  of  damage 
which  is  strictly  personal,  is  discharged  by  the  death  of  the  party 
entitled  thereto  ;  as,  a  right  of  action  for  a  breach  of  promise  of 
marriage,  where  there  is  no  special  damage  to  the  estate ;  (y)  so,  a 
right  of  action  for  a  breach  of  the  contract  of  a  medical  man  to  use 
due  care  and  skill,  in  respect  of  negligence  or  unskilfulness  affect- 
ing the  life  or  health  of  his  employer ;  and  a  right  of  action  for 
imprisonment  caused  by  the  negligence  of  an  attorney,  (z) 


SECTION  VII. 
Of  Parties  under  Assignment  by  Bankruptcy. 

The  rights  of  contract  of  a  bankrupt,  in  general,  become  vested 
in  the  assignees  under  the  bankrupt  law  consolidation    Rights  of 
act,  12  &  13  Vict.  c.  160,  s.  141  (following  6  Geo.  6,   <=°"'™'=' 

'  '  V  o  )    vest  m  as- 

c.  16,  s.  63  J  and  1  &  2  Will.  4,  c.  56,  s.  25),  which  sigaees. 
assigns  to  them  all  the.  personal  estate  of  the  bankrupt.  It  enacts 
"  that  when  any  person  shall  have  been  adjudged  a  bankrupt,  all 
his  personal  estate  and  effects,  present  and  future,  wheresoever  the 
same  may  be  found  or  known,  and  all  property  which  he  may  pur- 
chase, or  which  may  revert,  descend,  be  devised  or  bequeathed  or 
come  to  liim,  before  he  shall  have  obtained  his  certificate  (or  order 
of  discharge,  which  has  been  substituted  for  the  certificate  by  the 

(m)  Wentworth  v.  Cock,  10  A.  &  E.  42.  (y)  Chamberlain  v.  Williamson,  2  M.  & 

(v)  Bradbury   u.   Morgan,   1    H.   &  C.  Sel.  408. 

249  ;  31  L.  J.  Ex.  462.  (z)  Chamberlain  v.  WilliamsoD,  2  M.  & 

(w)  Powell  V.  Graham,  7  Tannt.  580.  Sel.  415.    Seejjosi,  1414,  1415. 
(x)  Ex  parte  Tindal,  8  Bing.  402. 
VOL.  II.                          40 
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[bankruptcy  act,  1861,  24  &  25  Vict.  c.  134,  s.  157),  and  all  debts 
due  or  to  be  due  to  liim,  wheresoever  the  same  may  be  found  or 
known,  and  the  pi-operty,  right,  and  interest  in  such  debts,  shall 
become  absolutely  vested  in  the  assignees  for  the  time  being,  for 
the  benefit  of  the  creditors  of  the  bankrupt  by  virtue  of  their  ap- 
pointment ;  and  after  such  appointment,  neither  the  bankrupt,  nor 
any  person  claiming  through  or  under  him,  shall  have  power  to 
recover  the  same,  nor  to  make  any  release  or  discharge  thereof, 
neither  shall  the  same  be  attached  as  the  debt  of  the  bankrupt  by 
any  person  according  to  the  custom  of  London  or  otherwise,  but 
such  assignees  shall  have  like  remedy  to  recover  the  same  in  their 
own  names  as  the  bankrupt  himself  might  have  had,  if  he  had  not 
been  adjudged  a  bankrupt."  "  As  the  object  of  this  law  is  to  benefit 
creditors,  by  making  all  the  pecuniary  means  and  property  of  the 
bankrupt  available  to  their  payment,  it  has,  in  furtherance  of  this 
object,  been  construed  largely,  so  as  to  pass,  not  only  what  in  strict- 
ness may  be  called  the  property  and  debts  of  the  bankrupt,  but 
also  those  rights  of  action  to  which  he  was  entitled  for  the  purpose 
of  recovering,  in  specie,  real  or  personal  property,  or  damages  in 
respect  of  that  which  has  been  unlawfully  diminished  in  value,  with- 
held, or  taken  from  him."  (a) 

A  right  of  action  for  unliquidated  damages  for  a  breach  of  con- 
tract will  pass  by  bankruptcy  to  the  assignees.  (6)     A 
Rights  of  ac-   ,.,,,.         •'  ;     ■'  ''.>■.,,. 

tion  of  bank-   builder  havmg   contracted  to    execute  certain   building 

''"^ '  work,  contracted  with  the  defendant  for  the  supply  of 

stone  for  that  purpose,  who  made  default  in  delivering  the  stone 
according  to  his  contract,  whereby  the  builder  was  unable  to  com- 
plete the  work  ;  it  was  held  that,  upon  the  subsequent  bankruptcy 
of  the  builder,  the  right  of  action  for  the  breach  of  contract  by  the 
defendant  in  not  delivering  the  stone  passed  to  the  assignees,  who 
might  recover  all  the  damages  to  which  the  bankrupt  was  enti- 
tled, (c)  So,  a  right  of  action  for  the  wrongful  dismissal  of  the 
bankrupt,  in  breach  of  a  contract  to  employ  him  in  a  certain  busi- 
ness for  a  term  of  years,  was  held  to  pass  to  the  assignees  of  the 
bankrupt,  (c?)  A  right  of  action  by  a  printer  against  the  defend- 
ant for  not  dehvering  a  printing-machine  under  a  contract  to  that 

(a)  Rogers  v.  Spence,  13  M.  &  W.  571,         (c)  Wright  v.  Fairfield,  supra. 

580.  (d)  Beckham  v.  Drake,  8  M.  &  W.  846  ; 

(b)  Wright  V.  Fairfield,  2  B.  &  Ad.  727.     II  lb.  315  ;  2  H.  L.  C.  579. 
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[effect,  whereby  his  trade  was  stopped,  was  held  to  pass  to  his  as- 
signees, who  became  entitled  to  recover  the  damages  sustained  in 
the  loss  of  business,  (e)  Where  the  bankrupt,  an  under-tenant, 
had  been  distrained  upon  by  the  superior  landlord  for  rent  due  from 
the  original  lessee,  it  was  held  that  the  riglit  of  action  against  the 
latter,  in  respect  of  the  distress  of  the  bankrupt's  goods,  passed  to 
the  assignees.  (/)  A  right  of  action  to  recover  a  sum  of  money 
which  the  bankrupt  had  been  induced  to  pay  by  means  of  a  false 
representation,  was  held  to  pass  to  his  assignees.  (^) 

Rights  of  action  for  wrongs  personal  to  the  bankrupt,  for  which 
he  would  be  entitled  to  a  remedy  whetlier  his  property  were  di- 
minished or  impaired  or  not,  are  not  within  the  enactment,  even  in 
cases  where  injuries  of  this  kind  liave  been  accompanied  or  fol- 
lowed by  loss  of  property :  to  this  class  the  action  of  trespass  to 
the  land,  and  that  of  trespass  to  the  person  or  goods  of  the  bank- 
rupt belong  ;  also  the  action  for  a  breach  of  promise  of  marriage  ; 
and  the  action  against  a  medical  man  for  negligence  in  his  profes- 
sional treatment.  In  such  actions  the  primary  and  essential  cause 
of  action,  being  the  pei-sonal  injury  to  the  bankrupt,  still  remains 
in  him,  and  does  not  pass  to  the  assignees.  (Ji)  A  right  of  action 
against  an  attorney  for  negligence  in  defending  an  action,  whereby 
his  client  suffered  judgment  and  was  taken  in  execution,  was  held 
not  to  pass  to  the  assignees  of  the  client  upon  his  bankruptcy,  be- 
cause it  was  a  personal  wrong,  for  which  he  would  be  entitled  to  a 
remedy,  irrespectively  of  any  pecuniary  loss  sustained;  but  the 
right  of  action  against  the  attorney  under  the  same  circumstances 
for  the  pecuniary  loss  occasioned  by  the  execution  against  the  prop- 
erty of  the  client,  was  held  to  pass  to  the  assignees,  because  such 
pecuniary  loss  was  the  substantial  and  primary  cause  of  action.  («') 

The  assignees  of  a  bankrupt  are  entitled,  in  general,  to  the  ben- 
efit of  the  contracts  of  the  bankrupt  which  are  execu-   ^ 

'■  .  Executory 

tory  at  the  time  of  the  bankruptcy  ;  they  have  the  right   contracts  of 

/>,.  T'  i"  '  T  bankrupt. 

of  adoptmg  or  repudiatmg  such  contracts,  according  as 

they  may  think  them  likely  to  prove    beneficial  or  the  contrary. 

(e)  Stanton  v.  Collier,  3  E.  &  B.  274  ;  315, 319  ;  Beckham  v.  Drake,  8  M.  &  W. 

23  L.  J.  Q.  B.  116.  846,   8M;    2   H.   L.    C.    579,   597,    634; 

(/)  Hancock  v.  Caffya,  8  Bing.358.  Brewer  v.  Dew,  11  M.  &  W.  625  ;  Eogers 

(g)  Hodgson    v.   Sidney,  L,  R.   1    Ex.  ...  Spence,  13  M.  &  W.  571  ;  12  CI.  &  Fin. 

313  ;  35  L.  J.  Ex.  182.  700 ;  Wetherell  v.  Julius,  10  C.  B.  267. 

(A)  Drake  v.   Beckham,  11   M.  &  W.         {()  Wetherell  v.  Julius,  10  C.  B.  267. 
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["  In  order  to  enforce  these  contracts  it  is  only  necessary  that  the 
assignees  should  perform  all  that  the  bankrupt  was  bound  to  per- 
form, as  precedent  or  contemporary  conditions,  at  the  time  when 
he  was  bound  to  perform  them,  and  the  bankruptcy  has  no  other 
effect  on  the  contracts,  than  to  put  the  assignees  in  the  place  of  the 
bankrupt,  neither  rescinding  the  obligations  on  either  side,  nor  im- 
posing new  ones,  nor  anticipating  the  period  of  performance  on 
either  side.  (/)  If  the  assignees  do  all  that  the  bankrupt  ought  to 
have  done,  they  may  recover  against  the  contractor  the  damages 
which  the 'bankrupt  himself  could  have  recovered  if  he  had  per- 
formed his  contract ;  if  they  omit  to  do  so,  they  lose  the  benefit  of 
the  contract,  and  the  other  contracting  party  has  his  remedy  against 
the  bankrupt's  estate."  (K) 

The  assignees  are  not  required  to  give  express  notice  of  their 
intention  to  adopt  the  contract.  All  that  they  are  bound  to  do  is 
to  perform  the  bankrupt's  part  of  the  contract,  as  and  when  he 
should  have  done  it  himself.  But  they  may  by  an  express  waiver 
of  the  contract  discharge  the  other  party  from  all  obligation  to- 
wards them.  (l~)  In  a  case  where  the  assignees  took  no  steps  to 
enforce  a  contract  of  the  bankrupt  for  a  long  time  after  the  bank- 
ruptcy, it  was  held  that  there  was  evidence  from  which  a  jury 
might  infer  that  they  had  abandoned  the  contract,  (rn) 

Where  goods  have  been  sold  to  a  person  who  becomes  bankrupt 
before  delivery,  and  the  vendor  retains  a  lien  on  the  goods  for  the 
price,  the  right  to  the  goods  under  the  contract  of  sale  passes  to 
the  assignees  of  the  bankrupt ;  but  they  cannot  claim  possession  of 
the  goods  without  paying  the  price,  (w)  The  bankrupt,  before  his 
bankiuptcy,  contracted  to  buygoods  of  the  defendant  to  be  shipped 
on  board  a  vessel  to  be  chartered  by  him  and  sent  to  Odessa  for 
that  purpose,  and,  having  chartered  and  sent  the  vessel  according 
to  the  contract,  afterwards  became  bankrupt;  it  was  held  that  the 
defendant  was  not  justified  in  refusing  to  deliver  the  goods  by 
reason  of  the  bankruptcy,  and  that  the  assignees,  being  ready  and 
willing  to  pay  for  the  goods,  were  entitled  to  sue  the  defendant  for 
not  delivering  them,  (o) 

[j)  Per  Rolfe  B.  Gibson  v.  Carrutliers,  (m)  Lawrence  i>.  Knowles,  5  Bing.  N. 

8  M.  &  W.  ■ill,  326.  C.  399. 

(k)  Per  Parke  B.  Gibson  v.  Carruthers,  (n)  Bloxam  v.  Sanders,  4  B.  &  C.  941  ; 

8  M.  &  W.  321,  333  ;  Boormau  v.  Nash,  9  Bloxam   ...  Morley,  4  B.  &  C.  g.")!  ;  Miles 

B.  &  C.  145.  u.  Gorton,  2  C.  &  M.  504. 

(()  Gibson  ,..   Carrutliers,   8  M.   &  W.  (o)   Gibson    .,.   Curruthers,  8  M.  &  W 

321,329,334.  321. 
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[A  policy  of  insurance  effected  by  a  person  upon  his  own  life, 
upon  his  bankruptcy,  passes  to  his  assignees  ;  and  where  the  bank- 
rupt, after  his  bankruptcy,  had  assigned  such  a  policy  to  a  third 
person,  who  paid  the  premiums  and  upon  the  death  of  the  bank- 
rupt received  the  sum  insured,  it  was  held  that  the  assignees  might 
recover  the  amount,  deducting  the  premiums,  as  money  received  to 
their  use.  (jj)  Assignees  in  bankruptcy  are  not  assignees  within 
the  meaning  of  a  condition  in  a  life  policy,  to  the  effect  that  it 
should  be  void  in  case  of  death  caused  by  suicide,  except  in  the 
hands  of  hond  fide  assignees  ;  so  that  on  the  death  of  the  bankrupt 
by  suicide  they  are  not  entitled  to  be  paid  the  amount  insured  by 
such  policy,  (^q) 

Executory  contracts  in  which  the  personal  labor,  skill,  or  conduct 
of  the  bankrupt  forms  a  material  part  of  the  considera-    „ 

.    '  '-        ^  Contracts  m- 

tion  do  not,  in  general,  pass  to  the  assignees,  (r)  "  The  voivingper- 
contract  of  partnership  is  a  familiar  instance  ;  and  in 
every  case  where  the  motive  or  consideration  of  the  solvent  party 
was  founded,  wholly  or  in  part,  upon  his  confidence  in  the  skill  or 
personal  ability  of  the  bankrupt,  if  the  bankrupt  from  his  circum- 
stances, is  unable  to  perform  his  part,  the  assignees  are  not  entitled 
to  substitute  their  own  capacity,  or  skill,  or  credit,  for  that  of  the 
bankrupt."  (s)  If  an  order  is  given  to  build  a  house,  and  the 
builder,  after  beginning  to  build  it,  becomes  bankrupt,  and  the 
house  is  afterwards  completed  by  the  assignees,  they  may  recover 
under  the  order,  (f)  But  jt  seems  doubtful  how  far  the  assignees 
would  acquire  the  right  of  completing  a  contract  of  that  kind  made 
with  the  bankrupt,  (u) 

The  bankruptcy  transfers  to  the  assignees  only  those  contracts 
to  which  the  bankrupt  is  beneficially  entitled,  not  those    „ 

1  •  1     1        •  -111  1  -n    t        Contracts  of 

to  which  he  is  entitled  only  as  trustee  ;   hence,  it  the    bankrupt  as 
bankrupt  before  bankruptcy  has  assigned  the  beneficial 
interest  in  a  contract  to  which  he  was  entitled,  after  bankruptcy 
the  right  of  action  upon  the  contract  remains  vested  in  him  as  trus- 

[p)  Schondler  v.  "Wace,  1  Camp.  487.  (s)  Per  Lord  Abinger  C.  Bi  Gibson  v. 

(?)  Jackson  v.  Forster,  1  E.  &  E,  463  ;  Carruthers,  8  M.  &  W.  321,  343. 

28  L.  J.  Q.  B.  166  ;  29  lb.  8.  (t)  Whitmore  v.  Gilmour,  12  M.  &  W. 

(r)  See  Gibson  v.  Carruthers,  8  M.  &  808,  810. 

W.  321,  333,  343  ;  Beckham  u.  Drake,  8  (w)  See  Knight  u.  Burgess,  33  L.  J.  C. 

M.   &  W.  846;  11   lb.  315;  2   H.  L.  C.  727. 
579. 


1418  PARTIES   TO   CONTKACTS. 

[tee  for  the  benefit  of  the  assignee  of  the  contract,  and  an  action 
upon  the  contract  must  be  brought  in  the  name  of  the  bankrupt, 
and  not  of  his  assignees  in  bankruptcy.  (y~)  If  the  bankrupt  has 
assigned  a  debt  only  as  security  for  a  debt  due  from  him  to  the  as- 
signee, and  at  the  time  of  the  bankruptcy  the  debt  secured  is  less 
than  the  debt  assigned,  leaving  a  balance  of  the  latter  beneficially 
vested  in  the  bankrupt,  the  right  of  action  vests  in  the  assignees  in 
bankruptcy ;  in  such  case  they  would  sue  as  trustees  of  the  as- 
signee of  the  debt  in  respect  of  the  amount  for  which  it  had  been 
assigned  as  security,  and  they  would  sue  in  their  own  right  in  re- 
spect of  the  balance  as  forming  part  of  the  bankrupt's  estate,  (w) 

Upon  a  policy  of  insurance  on  a  cargo  of  goods  two  claims  arose  : 
one  for  an  average  loss,  and  the  other  for  a  i-eturn  of  part  of  the 
premiums  in  a  certain  event  which  happened  ;  the  insured,  having 
previously  assigned  the  goods,  together  with  the  benefit  of  the  pol- 
icy so  far  as  concerned  the  goods,  afterwards  became  bankrupt ;  it 
was  held  that  the  right  of  action  in  respect  of  the  average  loss  re- 
mained in  the  bankrupt,  as  trustee  for  the  assignee  of  the  goods, 
while  the  right  of  action  for  the  return  of  premiums  in  which  the 
bankrupt  was  beneficially  interested  passed  to  his  assignees,  (x) 

By  the  bankrupt  law  consolidation  act,  1849,  s.  125  (following 
Debts  in  or-  previous  enactments),  it  is  enacted,  "  that  if  any  bank- 
position  oT  rupt,  at  the  time  he  becomes  bankrupt,  shall,  by  the 
bankrupt.  consent  and  permission, of  the  true  owner  thereof,  have 
in  his  possession,  order,  or  disposition,  any  goods  or  chattels  whereof 
he  was  reputed  owner,  the  court  shall  have  power  to  order  the 
same  to  be  sold  and  disposed  of  for  the  benefit  of  the  creditors 
under  the  bankruptcy."  Rights  arising  out  of  contracts,  as  debts, 
bonds,  and  policies  of  insurance,  are  within  this  section ;  therefore, 
where  the  bankrupt  has  assigned  them  before  bankruptcy,  it  is  nec- 
essary, in  order  to  complete  the  title  of  the  assignee  as  against  the 
assignees  in  bankruptcy,  that  notice  of  the  assignment  should  be 
given  to  the  debtor  before  the  bankruptcy,  because,  until  such  no- 
tice is  given,  the  debtor  would  be  justified  in  paying  to  the  bank- 
rupt, or  to  his  order,  and  so  the  debt  would  remain  in  the  order  and 

{v)  Winch  V.  Keeley,  1  T.  R.  619 ;  Car-  796,   809  ;  and  see  Parnham  v.   Hurst,  8 

penter  v.  Marnell,  3  B.  &  P.  40;  and  see  M.  &  W.  743. 

Dangerfield  u.  Thomas,  9   A.   &  E.  292;  (x)  CastelU   v.  Boddington,  1  E.  &  B. 

D'Arnay  v.  Chesneau,  13  M.  &  W.  796,  66,  879 ;  22  L.  J.  Q.  B.  5  ;  23  lb.  31. 

(ui)  D'Arnay  v.  Chesneau,  13  M.  &  W. 
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[disposition  of  the  bankrupt  within  the  above  enactment ;  after  no- 
tice of  the  assignment  to  the  debtor,  the  debt  is  no  longer  in  the 
order  and  disposition  of  the  assignor,  and  his  assignees  in  bank- 
ruptcy acquire  no  claim.  («/) 

Upon  contracts  made  vyith  the  bankrupt  after  bankruptcy,  but 
before    certificate   or  order  of  discharge,  the  assignees    _    ^    ^ 

.  o   '  =■  Contracts 

may,  in   general,  niterpose  and  claim  the  benefit ;  as,   made  after 

1      .       /»  ,.  ./>      bankruptcy. 

upon  a  promissory  note  made  in  favor  of  an  uncertifi- 
cated bankrupt.  (2)  So,  if  an  uncertificated  bankrupt  continues  to 
carry  on  his  business  for  profit,  the  assignees  ai-e  entitled  to  claim 
the  proceeds,  (a)  Where  an  order  for  work  was  given  to  the  bank- 
rupt after  an  act  of  bankruptcy,  and  was  completed  by  him  as  agent 
for  the  assignees  at  their  cost  and  with  their  materials,  it  was  held 
that  the  assignees  were  entitled  to  sue,  as  assignees,  for  the  price  of 
the  work  and  materials,  (h) 

But  with  regard  to  such  contracts,  as  with  regard  to  all  property 
acquired  after  bankruptcy  and  before  discharge,  the  bankrupt  re- 
tains the  right,  unless  the  assignees  interpose  to  claim  it ;  he  may 
sue  on  such  contracts  in  his  own  name,  and  it  is  no  defence  to  such 
action  that  the  plaintiff  is  a  bankrupt,  unless  the  assignees  have  in- 
terfered and  required  the  defendant  to  pay  to  them,  (c)  So,  in  the 
case  of  a  second  adjudication  of  bankruptcy  against  an  uncertifi- 
cated bankrupt,  it  was  held  that  all  the  rights  of  the  bankrupt  ac- 
quired since  his  first  bankruptcy,  which  the  assignees  under  that 
bankruptcy  had  not  interfered  to  claim,  were  transferred  to  the  as- 
signees under  the  second  bankruptcy,  (c?) 

(y)  Crowfoot  v.   Gurney,  9  Bing.  372;  Elliot  u.  Clayton,  16  Q.  B.  581.     SeeWil- 

Hutchinson  v.  Heyworth,  9  Ad.  &  El.  375 ;  Hams  v.  Chambers,  10  Q.  B.  337. 

2  Story  Eq.  Jur.  §  1057;  Dearie  v.  Hall,  (6)  Whitmore  u.  Gilmour,  12  M.  &  W. 

3  Euss.  1  ;  Loveridge  v.  Cooper,  3  Russ.  808. 

30  ;   Ryall   u.   Rowles,   1  Ves.    sen.   348 ;         (c)  Kitchen  v.  Bartsch,  7  East,  53  ;  Silk 

Dean  u.  James,  1  Ad.  &  El.  809  (a)  ;  Bel-  v.  Osborn,   1  Esp.   140;    Chippendale   v. 

cher  V.  Campbell,  8  Q.  B.  1  ;  Edwards  v.  Tomlinson,  4  Doug.  318;  Cooke's  Bank. 

Martin,  L.  R.  1  Eq.  121 ;  and  see  Edwards  L.  431  ;  Herbert  v.   Sayer,  5  Q.  B.  965  ; 

V.  Scott,  1  M.  &  G.  962  ;  Gibson  v.  Over-  and  see  Fyson  v.  Chambers,  9  M.  &  W. 

bury,  7  M.  &  W.  555.  460. 

(z)  Kitchen  v.  Bartsch,  7  East,  53.    See         (d)  Morgan  v.  Knight,   15  C.  B.  N.  S. 

Drayton  v.  Dale,  2  B.  &  C.  293.  669;  33  L.  J.  C.  P.  168. 

(a)  Crofton  v.  Poole,  1  B.  &  Ad.  568 ; 


[CHAPTER  VIII. 

SPECIFIC  PERFORMANCE. 


1 .  Matters  relating  to  the  jurisdiction  gen- 

erally. 

2.  By  whom  specific  performance  may  be 

enforced. 

.3.  Against  whom  it  may  be  enforced. 

4.  As  to  the  parties  to  the  suit. 

.5.  As  to  the  bill. 

b  As  to  how  the  plaintiff's  case  may  be 
sustained  in  the  absence  of  a  written 
agreement  —  fraud  —  part  perform- 
ance —  admission,  by  defendant,  of 
parol  agreement  —  parol  variation  of 
written  agreement. 
As  to  grounds  of  defence  negativing 
plaintiff's  right  to  specific  perform- 
ance, except  with  a  variation  of  the 
original    agreement,   viz. .     fraud  — 


mistake  —  surprise  —  misrepresenta- 
tion —  unfulfilled  promise  —  parol  va- 
riation, &c. 

8.  As  to  grounds  of  defence,  negativing  in 

toto  plaintiff's  right  to  specific  per- 
formance, viz. :  personal  incapacity  — 
nature  of  contract,  or  fraud,  &c.,  &c., 
attending  its  execution  —  matters  re- 
lating to  the  estate,  title,  or  considera- 
tion —  plaintiff's  conduct,  &c.,  after 
contract  —  election  of  other  remedy. 

9.  As  to  the  proceedings  in  the  suit,  viz. ; 

payment  of  purchase-money  into 
court  —  reference  of  title  and  pro- 
ceedings thereon  —  decree  for  plain- 
tiff—  conveyance  —  decree  dismissing 
bill. 


1 .  Matters  relating  to  the  Jurisdiction  generally. 

The  primary  (and,  until  recently,  the  only)  relief  to  be  obtained 
in  equity  in  England,  for  the  non-performance  of  the 
contract,  is  a  decree  for  specific  performance.  At  one 
time  there  was  a  floating  idea  in  the  profession  that  the 
court  might,  under  its  general  jurisdiction,  award  com- 
pensation for  non-performance,  in  the  event  of  the  primary  relief 
failing.  Possibly,  the  power  of  granting  such  subsidiary  relief  may 
be  inherent  in  the  court,  (a)  but  if  so,  the  whole  current  of  modern 
authorities  is  against  its  exercise  ;  (6)  nor,  in  cases  prior  to  the  re- 


Specific  per- 
formance, 
the  primary 
remedy  in 
equity. 


(a)  See  Nelson  v.  Bridges,  2  Beav.  239  ; 
and  1  Sugden  V.  &  P.  233. 

(i)  Todd  V.  Gee,  17  Ves.  273  ;  Swains- 
bury  V.  Jones,  5  Myl.  &  Cr.  1,  see  p.  3  ; 
Williams  v.  Higden,  1  C.  P.  C.  500.  In 
Aberaman  Ironworks  v.  Wickens,  L.  E.  5 
Eq.  .'515,  Sir  R.  Malins  V.  C.  said:  "I 
certainly  recollect  the  time  at  which  there 


was  a  floating  idea  in  the  profession,  that 
this  court  might  award  compensation  for 
the  injury  sustained  by  the  non-perform- 
ance of  a  contract  in  the  event  of  the  pri- 
mary relief  for  a  specific  performance  fail- 
ing, and  I  have  formerly  seen  bills  praying 
such  relief;  but  that  arises  from  my  hav- 
ing known  the  profession  sufBciently  long 
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[cent  act,  did  it  make  any  difference  that  compensation  was  sought 
not  against    the  owner  of  the  estate,  but   against   a   person  who 


to  recollect  the  time  when  the  decision  of 
Lord  Kenyon,  in  Denton  v.  Stewart,  17 
Ves.  276,  note,  [I  Cox  Ch.  258],  had]  not 
been  formally  orerruled.  But  at  that  time 
very  little  weight  was  attached  to  it,  and 
very  few  instances  occurred  in  which  plain- 
tiffs were  advised  to  ask  any  such  relief; 
and  for  a  short  time  SirW.  Grant's  decree, 
in  Greenaway  v.  Adams,  12  Ves.  395, 
added  something  to  the  authority  of  Den- 
ton V.  Stewart,  although  he  threw  out  some 
doubts  as  to  the  principle  of  that  case. 
This,  however,  lasted  but  a  short  time,  for 
Greenaway  v.  Adams,  occurring  in  1806, 
Lord  Eldon,  in  1810,  in  Todd  v.  Gee,  17 
Ves.  273,  expressly  overruled  Denton  v. 
Stewart,  and  from  that  time  there  has 
not,  I  believe,  been  any  doubt  upon  the 
subject.  Certainly,  during  the  thirty  years 
which  have  elapsed  since  that  time,  I  have 
never  supposed  the  granting  any  such  re- 
lief as  being  within  the  jurisdiction  of  this 
court.  Had  it  been  supposed  that  this 
court  had  the  jurisdiction  contended  for, 
every  bill  for  a  specific  performance  would 


raised  was,  whether,  if  the  defendant  had 
put  it  out  of  his  power  to  perform  his  con- 
tract specifically,  the  court  had  the  right 
to  retain  the  bill,  and  to  award  compensa- 
tion in  damages.  The  decision  affirmed 
the  right.  Wilde  J.  said  :  "  Judge  Story, 
in  his  commentaries,  expresses  the  opinion 
that  the  jurisdiction  for  compensation 
or  damages  does  not  ordinarily  attach  in 
equity,  except  as  ancillary  to  a  specific  per- 
formance, or  to  some  other  relief;  and 
that  if  it  does  attach  in  any  other  cases,  it 
must  be  under  special  circumstances  and 
peculiar  equities  ;  as,  for  instance,  in  cases 
of  fraud,  or  where  the  party  has  disabled 
himself  by  matter  post  facto  from  a  spe- 
cific performance.  2  Story  Eq.  Jur.  §  799. 
And  we  are  of  the  same  opinion,  with  this 
qualification,  however,  that  if  the  learned 
commentator  intended  to  express  a  doubt, 
whether  a  court  of  equity  had  jurisdiction 
to  decree  compensation  in  "the  cases  last 
stated,  we  cannot  concur  in  that  doubt ; 
for  it  is  very  certain  that  the  case  of  Den- 
ton V.  Stewart  has  never  been  overruled. 


have  prayed  compensation  in  the  event  of    and  the  decision  in  that  case  is  in  our 


the  vendor  proving  not  to  have  a  good 
title."  See  Tyler  v.  Webb,  14  Beav.  14 ; 
Thornton  v.  Court,  17  Jur.  154.  See  the 
remarks  of  Shepley  J.  in  Woodman  v. 
Freeman,  25  Maine,  531,  544,  550,  551, 
upon  Denton  u.  Stewart,  and  Greenaway 
V.  Adams,  above  cited.  The  principle  of 
these  decisions  [Denton  u.  Stewart  and 
Greenaway  u.  Adams],  was  applied  and 
acted  upon  by  Chancellor  Kent  in  Phillips 
V.  Thompson,  1  John.  Ch.  131,  150,  151. 
See  Warner  v.  Daniels,  1  Wood.  &  M.  113, 
114.  But  in  Hatch  v.  Cobb,  4  John.  Ch. 
559,  and  in  Kempshall  v.  Stone,  5  John. 
Ch.  193,  the  learned  chancellor  refused  to 


opinion  reasonable  and  conformable  to 
the  principles  of  equity."  See,  also,  Jer- 
vis  u.  Smith,  1  Hoff.  Ch.  470  ;  Doan  v. 
Manzey,  33  111.  227  ;  Woodman  i/.  Free- 
man, 25  Maine,  531.  See  the  remarks  of 
Wells  J.  upon  the  case  of  Denton  v.  Stew- 
art, in  Milkman  v.  Ordway,  106  Mass. 
255-257,  which  he  concludes  as  follows  : 
"  Its  doctrine  is  fully  adopted  in  Massa- 
chusetts ;  Peabody  v.  Tarbell,  2  Cush. 
226 ;  Andrews  v.  Brown,  3  Cush.  130 ; 
Pingree  i..  Coffin,  12  Gray,  288,  305;  At- 
torney General  o.  Deerfield  River  Bridge 
Proprietors,  105  Mass.  1 ;  and  by  other 
courts  in  this  country ;  Rees  v.  Smith,  1 


act  upon  it,  in  consequence,  apparently,  of    Ohio,  124  ;  Gibbs  v.  Champion,  3  Ohio, 


the  doubt  thrown  over  it  by  the  sugges 
tions  of  Lord  Eldon  in  the  above  cited 
case  of  Todd  v.  Gee.  In  Andrews  v. 
Brown,  3  Cush.  130,  a  bill  was  brought 
for  the  specific  performance  of  a  contract, 
or,  in  the  alternative,  for  compensation  to 
the  plaintiff  in  damages.     The  question 


335;  Jones  u.  Shackleford,  2  Bibb,  410; 
Fisher  v.  Kay,  2  Bibb,  4.34 ;  Slaughter  v. 
Tindle,  1  Litt.  358 ;  Rankin  t-.  Maxwell, 
2  A.  K.  Marsh.  488 ;  Copper  v.  Wells, 
Saxton,  10;  Berry  v.  Van  Winkle,  1 
Green  Ch.  269."  A  bill  in  equity  cannot 
be  sustained  by  a  vendee  for  specific  per- 
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[falsely  assumed  authority  to  sell ;  (c)  nor,  except  under  special 
circumstances,  would  a  prayer  in  the  alternative  for  the  return  of 
the  deposit  prevent  the  dismissal  of  the  bill,  (c?) 

Nov^f,  under  Lord  Cairns's  act,  (e)  whenever  the  court  has  juris- 
As  to  dam-  diction  to  entertain  a  suit  for  specific  performance,  it 
LordCafras's  ^^J'  ™  ^^^  discretion,  award  damages  to  the  party  in- 
act-  jured,  either  in  addition  to,  or  substitution  for,  the  pri- 

mary relief;  such  damages  to  be  assessed  as  the  court  shall  direct. 
But  this  enactment,  which  has  been  held  to  be  merely  prospec- 
tive, (_/)  has  not  enlarged  the  jurisdiction  of  the  court,  so  as  to 
enable  a  plaintiff  to  sue  in  equity,  as  at  law,  merely  for  damages 
for  breach  of  contract.  Except,  therefore,  in  cases  where  before 
the  act  the  court  had  jurisdiction  to  entertain  a  suit  for  specific  per- 
formance, it  will  not  award  damages.  (^)     The  test  to  be  applied 


formance  of  a  contract,  or  for  compensa- 
tion in  damages  by  the  vendor,  for  not 
making  a  conveyance  when  requested  to 
do  so,  of  a  parcel  of  land  which  had  no 
real  existence,  but  which  by  mutual  mis- 
take of  the  parties  the  vendor  had  agreed  to 
sell  and  convey,  and  the  vendee  had  agreed 
to  purchase  and  pay  for.  Morss  u.Elmen- 
dorf,  11  Paige,  277.  In  Ferson  v.  Sanger, 
Davies's  Eep.  252,  261,  Mr.  Justice  Ware 
said  :  "  Upon  a  review  of  all  the  cases,  the 
rule  practically  established  seems  to  be, 
that  a  court  of  equity  will  not  take  juris- 
diction of  a  suit  for  damages  when  that  is 
the  sole  object  of  the  bill,  and  no  other 
relief  can  be  given.  But  when  other  re- 
lief is  sought  by  the  bill,  which  a  court  of 
equity  is  alone  competent  to  grant,  and 
damages  are  claimed  as  incidental  to  re- 
lief, which  cannot  be  obtained  at  law,  then 
the  court,  being  properly  in  possession  of 
the  cause  for  the  purpose  of  relief  purely 
equitable,  will,  to  prevent  multiplicity  of 
suits,  proceed  to  determine  the  whole 
cause."  See,  also,  Hill  v.  Fiske,  38 
Maine,  520  ;  2  Story  Eq.  Jur.  §§  796-799  ; 
Scott  V.  Billgerry,  40  Miss.  119  ;  Wiswall 
V.  McGown,  2  Barb.  270  ;  Bradley  v.  Bas- 
ley,  1  Barb.  Eq.  125  ;  Bullock  u.  Adams, 
5  C.  E.  Green,  367  ;  Welsh  u.  Bayaud,  6 
C.  E.  Green,  186;  Aday  v.  Echols,  18 
Ala.  353  ;  Sain  v.  Dulin,  6  Jones  Eq.  195  ; 
Stone  V.  Bucknor,  12  Sra.  &  M.  73.     The 


case  of  Milkman  v.  Ordway,  106  Mass. 
232  (1870),  stands  upon  the  broad  ground, 
as  decided  by  a  majority  of  the  court,  that, 
in  a  suit  for  specific  performance  of  a  con- 
tract, relief  in  damages  will  be  decreed 
where  a  defect  of  title,  right,  or  capacity  of 
the  defendant  to  fulfil  the  contract  is  devel- 
oped by  his  answer,  or  at  a  subsequent  stage 
of  the  proceedings;  provided  that  the  plain- 
tiiiF,  when  he  filed  the  bill,  supposed  and  had 
reason  to  suppose  himself  entitled  to  a  spe- 
cific performance,  and  would  be  so  entitled 
but  for  such  disability.  For  cases  in  which 
it  has  been  held  that  damages  may  be 
awarded  instead  of  specific  performance, 
see  Kay  v.  Johnson,  2  H.  &  M.  118,  124; 
Barlow  u.  Scott,  24  N.  Y.  40  ;  Pingree  v. 
Cofiin,  12  Gray,  305  ;  Peabody  v.  Tarbell, 
2  Gush.  226  ;  Andrews  v.  Brown,  3  Gush. 
130,  136  ;  Bctts  v.  Neilson,  L.  E.  3  Ch. 
Ap.  429,  L.  C. ;  2  Dan.  Ch.  Pr.  (4th  Am. 
ed.)  1080,  1081,  and  in  note  ;  1  Sugden  V. 
&P.  (8th  Am.  ed.)  233,  notes  (ii)  and  (s).] 

(c)  Stainsbury  v.  Jones,  5  Myl.  &  Cr.  1. 

(rf)  Kendall  i-.  Beckett,  2  Euss.  &  M. 
90,  91. 

(e)  21  &  22  Vict.  c.  27,  sect.  2. 

(/)  Wicks  V.  Hunt,  Johns.  380. 

ig]  Sogers  v.  Ch.illis,  6  Jur.  N.  S.  334; 
27  Beav.  175  ;  Chinnock  v.  Swainsbury,  6 
Jur.  N.  S.  1318  ;  and  see  Hindley  v.  Em- 
ery, 1  Eq.  52  ;  Middleton  v.  Magnay,  2  H. 
&  M.  233,  236  ;  Lewers  v.  Earl  of  Shaftes- 
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[in  each  case  is  whether,  at  the  date  of  the  filing  of  the  bill,  the 
plaintiff  had  or  had  not  a  good  title  to  the  primary  equitable  re- 
lief. (A)  If  he  had,  then  it  is  immaterial  that  in  the  interval  be- 
fore the  hearing  of  the  suit,  the  contract  has  become  incapable  of 
specific  performance  ;  as,  e.  g.  where  a  lease,  or  patent,  (i)  the  sub- 
ject-matter of  the  contract,  has  expired.  If,  on  the  other  hand,  the 
plaintiff,  at  the  time  of  filing  his  bill,  had  no  equity  to  have  the 
contract  enforced  —  as  where  its  subject  matter  is  such  that  the 
decree  of  the  court  would  not  operate  upon  it,  —  the  act  has  no 
application,  (h) 

It  is  always  matter  of  discretion  with  the  court,  whether  it  will 
award  damages  under  the  act,  or  leave  the  plaintiff  to   ^. 

,       .       ,  ,  '  The  exercise 

obtam  them  at  law ;  (V)  but  there  is  a  growing  disinclina-   of  the  juris- 
tion  to  remit  a  plaintiff  to  his  legal  remedies  if  adequate    purely  dis- 
relief  can  be  given  in  equity ;  and,  in  appropriate  cases '  '=™'"""""y- 
falling  within  the  statute,  damages  will  be  awarded,  even  though 
not  specifically  asked  for  by  the   bill  ;  (m)  but  not  after  a  decree 
for  specific  performance  has  been  made,  unless  a  supplemental  bill 
is  filed  for  the    purpose,  (n)     An  inquiry,  however,  will  not  be 
directed  where   no    special  injury  is  alleged   and  proved ;  (o)  or 

bury,  L.  R.  2  Eq.  270 ;  Norris  v.  Jackson,  R.  3   Ch.  Ap.  429  ;  Pingree  v.  Coffin,  12 

1  J.  &  H.  319;  Howe  i^.  Hunt,  31   Beav.  Gray,  305;    in  addition   to  an  account; 

420  ;  Johnson  ;;.  Wyatt,  2  De  G.,  J.  &  S.  Betts  v.  Neilson,  L.  R.  3   Ch.  Ap.  429. 

18;    Laurence  v.  Austin,   II    Jur.  N.    S.  But  see  Yost  v.  Dev.iult,  9  Iowa,  60. 

576  ;  Durell  v.  Pritchard,  L.  R.  1  Ch.  Ap.         (A)  See  Ferguson  v.  "Wilson,  L.  R.  2  Ch. 

244  ;  Lehmann  v.  McArthiir,  L.  R.  3  Ch.  Ap.  77,  88,  91. 

Ap.  496  ;  Scott  V.  Rayment,  L.  R.  7  Eq.         (t)  See  Davenport  v.  Rylands,  L.  E.  1 

112;  2  Dan.  Ch.  Pr.  (4th  Am.  ed.)  1082.  Eq.  302,  case  of  injunction   to   stay  in- 

Where  the  court  is  of  opinion  that  the  fringement  of  patent. 

plaintiff  should  have  proceeded  at  law,  no         (h)  See  Lord  Cairns's  judgment  in  Fer- 

assessment  of  damages  will  be  directed  in  guson   v.  Wilson,  ubi   supra ;    and    see 

equity ;  but  the  bill  will  be  dismissed,  with-  Soames   v.  Edge,  Johns.  669  ;   Norris  v. 

out  prejudice  to  the  plaintiff's  right  to  pro-  Jackson,  1  J.  &  H.  319 ;  Darbey  v.  Whit- 

ceed  at  law.    Clarkson  v.  Edge,  10  Jur.  N.  taker,  4  Drew.  134. 

S.  871  ;  Wycombe  Railway  Co.  v.  Don-        (l)  Durell  u.  Pritchard,  L.  R.  1  Ch.  Ap. 

nington  Hospital,  L.  R.   1    Ch.  Ap.  268,  244. 

275;  Avery  v.  Griffin,  L.  R.   6  Eq.  606,         (m)  Catton  i).  Wyld,  32  Beav.  266.    See 

609.     The  plaintiff  may  by  his  misconduct  Curriers  Co.  v.  Corbett,  2  Dr.  &  Sm.  355. 

forfeit  his  right  to  damages ;  Collins  v.        (n)  Corporation  of  Hythe  v.  East,  L. 

Stuteley,   7  W.  R.  710;  Lancaster  o.  De  R.  1  Eq.  620. 

Trafford,  8  Jur.  N.  S.  873 ;  and  damages         (o)  Chinnock  i>.  Marchioness  of  Ely,  2 

may  be  awarded  though  not  specifically  H.  &  M.  220  ;  reversed  on  other  grounds, 

prayed  for  by  the  bill ;  Wcdmore  v.  Mayor  1 1  Jur.  N.  S.  329 ;  Middleton  v.  Magnay, 

of  Bristol,    11    W.    R.    136;    Catton    v.  2  H.  &  M.  233. 

Wylde,  32  Bear.  266 ;  Betts  v.  Neilson,  L, 
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[where  the  injury  is  too  trivial  to  evoke  the  interference  of  the 
court,  (p)  In  such  cases  the  dismissal  of  the  bill  is  without  prej- 
udice to  the  plaintiff's  right  to  bring  an  action.  (5)  Even  where 
the  court  has  power  to  grant  the  primary  equitable  relief,  it  will 
not  always  restrain  the  plaintiff  from  suing  at  law  for  damages,  if 
the  action  and  suit,  though  arising  out  of  the  same  transaction,  are 
for  different  objects  ;  as,  e.  g.  where  B.  failed  to  perform  his  con- 
tract with  A.,  it  was  held  that  A.,  pending  a  suit  for  the  cancel- 
lation of  the  bills  of  exchange  which  formed  the  consideration  for 
the  contract  and  for  an  injunction,  might  also  sue  at  law  for  dam- 
ages for  breach  of  the  contract  which  could  not  have  been  specifi- 
cally enforced.  (/•)  The  right  to  damages  may  be  forfeited  by  the 
plaintiff's  own  laches,  (s) 

The  statutory  remedy  by  way  of  damages,  being  merely  sub- 
sidiary to  the  primary  equitable  relief,  it  is  only  necessary  to  con- 
sider in  what  cases  a  suit  for  specific  performance  will  lie.  The 
jurisdiction,  we  may  premise,  is  purely  equitable. 

The  principle  by  which  courts  of  equity  have  professed  to  be 
Inadequacy  guided .  in  decreeing  specific  performance  of  a  contract 
principtf  on  foi"  purchase  is,  that  damages  at  law  may  not,  in  the 
fic'perform-"  P^i^ticular  case,  afford  a  complete  remedy  ;  (<)  they  will, 
ance  decreed,  therefore,  decline  to  interfere  if  the  subject  matter  of 
the  contract  be  such  that  both  vendor  and  purchaser  would  be 
reimbursed  by  damages,  (m)  as  in   an  ordinary  (v)  agreement  for 

{p)  Clarke  v.  Clarke,  L.  E.  1    Ch.  Ap.  Ves.  363  ;  Rogers  o.  Challis,  6  Jur.  N.  S. 

16.  334  ;  Sears  v.  Boston,  16  Pick.  357  ;  Hatch 

(5)  Robson  u.  Whittingham,  L.   R.   1  v.  Cobb,  4  John.  Ch.  559  ;  Columbus  &c. 

Ch.  Ap.  442  ;  and  see  Clarke   v.  Clarke,  R.  R.  Co.  a.  "Watson,  26  Ind.   50 ;  Kemp- 

L.  R.  1  Ch.  Ap.  16.  shall  v.  Stone,  4  John.  Ch.  193  ;  Hepburn 

(r)  Anglo-Danubian   Co.   u.  Rogerson,  v.  Dunlap,   1  Wheat.  197 ;  Pennsylvania 

L.  R.  4  Eq.  3.  &c.  Co.  u.  Delaware  &c.  Co.  31  N.  Y.  91  ; 

(s)  Lancaster  v.  De  TrafFord,  8  Jur.  N.  Hepburn  i-.  Auld,  6   Cranch,  262 ;  Savery 

S.  873  ;  Collins  v.  Stuteley,  7  W.  R.  710.  „.  Spence,  13  Ala.  561  ;  Scott  v.  Bilgerry, 

(t)  See  Adderley  v.  Dixon,  1    Sim.  &  40  Miss.  119;   Stuart   o.  The  London  & 

Stu.  610;  Paris  C.  Co.  v.  Crystal  Palace  North  Western  Railway  Co.  1  De  G.,  M. 

Co.  1  Jur.  N.  S.  720,  &  G.  721,  and  cases  in  note  (2) ;  Webb  v. 

(u)  The  court  will  not  interfere,  where  The  Direct  London  &  Portsmouth  Eail- 

from  the  nature  of  the  case  the  damages  way  Co.  1  De  G.,  M.  &  G.  521,  and  cases 

must  necessarily  be  commensurate  to  the  in  note  (2)  ;  Richmond  v.  The  Dubuque 

injury  sustained.     Errington  v.  Annesley,  &c.  R.  R.  Co.  33  Iowa,  422.     The  ground 

2   Bro.   C.   C.   841 ;  Flint  0.  Brandon,  8  of  the  jurisdiction  of  a  court  of  equity  in 

(u)  As  to  what  special  circumstances  Rothschild,  1  Sim.  &  Str.  590;  Pooley  m. 
will  affect  the  general  rule,  see  Doloret  v.    Budd,  14  Beav,  34. 
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[the  sale  of  stock,  (w)  In  the  case  of  land,  the  purchaser's  right 
to  sue  can  never  be  questioned  upon  this  ground,  for  the  land  may, 
to  him,  have  "  a  peculiar  and  special  value."  (a;) 

The  jurisdiction,  however,  is  not  confined  to  contracts   for  the 
sale  of  an  interest  in  land ;  for  although  the  court  will   ^.^^^  j„ris- 
seldom  interfere  in  respect  of  chattels,  partly  because  of  diction,  how- 

•■•  '  r        ./  ever,  not 

their  fluctuatino;  value,  and  partly  because  damages  at   confined  to 

contracts 

law  are  a  sufficient  remedy  for  a  breach  of  contract,  yet,   for  sale  of 
where  it  is  shown  that  damages  are  not  an  adequate         ' 
compensation,   the   principle  on  which    the  court  decrees    specific 
performance  is  just  as  applicable  to  a  contract  for  the  sale  of  chattels 
as  to  a  contract  for  the  sale  of  land.     Thus  a  contract    ^  ^ 

but  may  ex- 

for  the    sale  of   articles  of   unique  character,  as    rare   tend  to 
china,  («/)  may  be  enforced  ;  so  too,  it  is  conceived,  when 

and  conscience  require  it;  as  in  case  of 
pictures  and  other  things  of  peculiar  value 
and  attachment,  and  when  the  remedy  by 
action  at  law  for  damages  would  be  inade- 
quate, and  no  compensation  or  just  relief 
could  be  otherwise  afforded.  2  Kent,  487, 
note  ((£)  ;  Sarter  „.  Gordon,  2  Hill  Ch. 
126,  127  ;  Young  v.  Burton,  1  McMullan, 
255.  In  Clark  v.  Flint,  22  Pick.  231,  239, 
Wilde  J.  said  :  "  The  i-easons  given  for  a 
distinction  between  real  and  personal  es- 
tate are  not  very  satisfactory.  All,  as  it 
seems  to  me,  that  can  fairly  be  inferred 
from  the  cases  on  this  point  is,  that  in 
contracts  respecting  personal  estate,  a  com- 
pensation in  damages  is  much  oftener  a 
complete  and  satisfactory  remedy  than  it 
is  in  those  which  relate  to  real  estate. 
But  in  all  cases,  if  a  party  has  not  such  a 
remedy,  a  court  of  equity  will  entertain 
jurisdiction,  and  grant  relief  as  justice 
may  require."  See  Corbin  u.  Tracy,  34 
Conn.  325  ;  Murphy  v.  Clark;  1  Sm.  &  M. 
221,  232;  Butler  u.  Hicks,  11  Sm.  &  M. 
79,  85 ;  Sullivan  u.  Tuck,  1  Md.  Ch.  59  ; 
Pusey  V.  Pusey,  I  Vern.  273;  Fells  v. 
Read,  3  Ves.  70.  Where  a  dispute  relate;' 
to  a  number  of  articles,  and  for  some  the 
plaintiff  may  be  compensated  in  damages, 
and  for  others  not,  specific  performance 
will  be  enforced  as  to  all.  McGowin  k. 
Remington,  12  Penn.  St.  56.     Nor  is  it  a 


such  cases  is,  that  a  court  of  law  is  inade- 
quate to  decree  a  specific  performance,  and 
can  relieve  the  injured  party  only  by  com- 
pensation in  damages,  which,  in  many 
cases,  would  fall  far  short  of  the  redress, 
which  his  situation  might  require.  When- 
ever, therefore,  the  party  wants  the  thing 
in  specie,  and  he  cannot  otherwise  be  fully 
compensated,  courts  of  equity  will  grant 
him  specific  performance.  1  Fonbl.  Eq.  b. 
1,  s,  5,  note  (o) ;  Errington  v.  Annesley,  2 
Bro.  C.  C.  (Am.  ed.  1844),  341-343,  and 
notes ;  Madison  u.  Chinn,  3  J.  J.  Marsh. 
231 ;  Cathcart  v.  Eobinson,  5  Peters,  264  ; 
1  Story  Eq.  Jur.  §  716.  The  jurisdiction 
of  courts  of  equity  to  decree  specific  per- 
formance may  be  distinctly  traced  back  to 
the  reign  of  Edward  4.  8  Edw.  4,  4  b; 
Fonbl.  Eq.  b.  1,  c.  1,  s.  15,  in  note;  I 
Story  Eq.  Jur.  §  716. 

(w)  Cud  o.  Rutter,  1  P.  Wms.  570 ;  1 
White  &  T.  L.  C.  640;  Nutbrown  u. 
Thornton,  10  Ves.  159,  161;  Green  v. 
Smith,  1  Atk.  572;  Fry  Specific  Perf. 
389,  §  658;  Sears  v.  Boston,  16  Pick.  358; 
Woodward  v.  Harris,  2  Barb.  439. 

(x)  1  Sim.  &  Stu.  610. 

(y)  Falcke  u.  Gray,  4  Drew.  651,  658; 
and  see  Pusey  !>.  Pusey,  1  Vern.  273 ;  Duke 
of  Somerset  u.  Cookson,  3  P.  Wms.  390. 
The  true  principle  of  equity  is  that  spe- 
cific performance  of  an  agreement  relating 
to  chattels  ought  to  be  decreed  when  equity    ground  of  demurrer  to  a  bill,  that  it  seeks 
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[the  chattels  can  only  be  advantageously  procured  from  the  person 
who  has  contracted  to  sell  them.  Thus,  a  contract  for  the  sale  of 
a  barge,  (z)  has  been  enforced.  So  of  a  patent ;  (a)  so  of  the  good- 
will of  a  business,  where  it  is  sold  in  connection  with  the  prop- 
erty. (6)  The  courts  of  law  in.  England  now  have  power  to  order 
specific  delivery  of  the  chattels  or  goods  sold ;  (c)  but  this  has  not 
ousted  the  jurisdiction  of  a  court  of  equity,  (c^) 

So,  although  an  agreement  for  the  transfer  of  stock  will  not  be 
orraiiway  enforced  ;  (e)  yet,  in  the  case  of  shares  in  a  railway  or 
shares;  other  public  Company  which  are  limited  in  number,  and 

not  always  to  be  had  in  the  market,  (/)  specific  performance  may 
be  decreed ;  (^)  even  though  nothing  has  been  paid  upon  them, 
and  there  is  no  pecuniary  consideration  for  the  transfer  ;  (A)  and, 
in  one  case,  where  the  deed  of  settlement  of  a  joint  stock  company 
provided  that  no  shareholder  should  be  at  liberty  to  transfer  his 
shares,  except  in  such  manner  as  the  board  of  directors  should 
sanction,  specific  performance  of  a  contract  for  the  sale  of  shares 
was  decreed,  notwithstanding  the  refusal  of  the  directors  to  allow 
the  transfer ;  (i)  and  the  fact  of  a  call,  of  which  the  purchaser  has 
no  notice,  having  been  made  at  the  date  of  the  purchase,  does  not 
invalidate  the  contract,  (y)      If  the  shares  are  bought  through  a 

specific  performance  of  a  contract  which  Blackwall   Railway  Co.  13  Jur.  620  ;  S. 

relates  to  personalty.    Carpenters.  Mutual  C.  2  Mac.  &  G.   118;  Clifford  u.  Turrill, 

Safety  Ins.  Co.  4  Santlf.  Ch.  408.  1  Yo.  &  Col.  C.  C.  138. 

(z)  Charingbould  y.  Curtis,  21  L.  J.  Ch.         (/)  See  Duncuft  v.  Albrecht,   12  Sim. 

541.  189;  affirmed,  199. 

j(o)- Coquet    1..  Gibson,   33   Beav.  557;         (g)  Shaw  v.  Fisher,  2  De  G.  &  S.  11; 

Corbin  o.  Tracy,  34   Conn.   325.     As  to  Wynne  v.  Price,  3  De  G.  &  S.  310.     In 

chattels  generally,  and  the  distinction  be-  Leach  v.  Fobes,  11  Gray,  511,  Bigelow  J. 

tween  contracts  and  trusts,  see  Pooley  v.  said  :    "  The  more  recent  authorities  are 

Budd,   14  Beav.  34;  Pollard  u.  Clayton,  quite  decisive  as  to  the  authority  of  a  court 

1  Jur.  N.  S.  342,  V.  C.  W. ;  Binney  u.  of  chancery  to  decree  the  specific  perform- 

Annan,  107  Mass.  94.  ance  of  a  contract  for  the  transfer  of  shares 

(6)  Darbey  v.  Whittaker,  4  Drew.  134 ;  in  joint  stock  companies  or  corporations, 

and  see  Cooper  v.  Hood,  26  Beav.  293.  in  cases  in  which  it  appears  that  the  capital 

(c)    See    common   law    procedure  act,  stock  is  fixed  at  a  certain  amount,  and  the 

1854,  17   &  18  Vict.  125,  o.  78;  and   the  number  of  shares  is  limited."     See  Todd, 

mercantile  law   amendment  act,  19  &  20  v.  Taft,  7  Allen,   371  ;  Fry  Specif.   Perf. 

Vict.  c.  97,  s.  2.     Ante,  024,  62.'5.  (Am.  ed.)  52-54,  §  24  et  seq. ;  1  Sugden  V. 

(rf)  See  Falcke  v.  Gray,  4  Drew.  651.  &  P.  (8th  Am.  ed.)  210,  note(r)  ;  1  Story 

(e)  Cudi).  Ruticr,  1  V.  Wms.  570  ;   but  Eq.  Jur.  §§  724,  725. 
a  contract  for  the  sale  of  an  annuity,  pay-         (A)  Clieale   u.  Kenward,  3  De  G.  &  J. 

able  out  of  the  dividends  of  stock,  may  27. 

be  enforced.     See  Withy  v.  Cottle,  1  Sim.         (i)  Poole  v.  Middleton,  29  Beav.  646. 
&  Stu.  174;    1  Turn.  &  R.  78;   Adams  v.         (j)  Hawkins  i..   Maltby,  L.   R.  3    Ch. 
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where  dam- 
ages would 
be  aa  inad- 
equate 
remedy. 


[broker,  the  purchaser  takes  subject  to  the  established  usages  of  the 
stock  exchange.  (^) 

Before,  however,  the  court  will  decree  specific  perfor- 
mance of  a  contract  to  take  shares,  it  must  be  conclu- 
sively shown  that  the  remedy  at  law  is  inadequate.  (Z) 

The  fact  of  the  land,  the  subject-matter  of  the  con- 
tract, being  out  of  the  jurisdiction,  is  no  bar  to  the  suit,  if  the  par- 
ties are  subject  to  the  jurisdiction  of  the  court,  (m) 

A  vendor  has  a  mere  pecuniary  demand  against  his  purchaser 
who  refuses  to  complete,  which  may  be  enforced  by  an    on  ground 
action  at  law.     If  the.  conveyance  has  been  executed,   °j  ^medy'''' 
he   may,  in  such  action,  recover  the   whole  purchase-   yendorwant- 
money  ;  if  no  conveyance  has  been  executed,  he  has  the    purchase 
land,  and  may  recover  the  difference  between  the  price   sue  in ' 
agreed  upon  and  the  estimated  price  on  a  resale  ;  and,    ^''''"  ^' 
in  either  case,  any  special  damage  which  he  may  have  sustained  by 


Ap.  188  ;  reversing  V.  C.  W.  L.  R.  4  Eq. 
572.  See  this  case  as  to  the  right  of  the 
original  vendor  to  enforce  specific  perform- 
ance against  a  sub-purchaser,  where  there 
has  been  u.  series  of  successive  sales  and 
purchases;  but  in  Ireland  (Sheppard  v. 
Murphy,  Ir.  Rep.  1  Eq.  490),  specific  per- 
formance has  been  refused  in  such  a  case, 
ou  the  ground  of  want  of  privity  of  con- 
tract between  the  vendor  and  sub-purchaser. 
See,  too,  Grissell  u.  Bristowe,  L.  R.  3  C. 
P.  112;  Davis  o.  Hayock,  L.  R.  .3  Exch. 
.373. 

[Jc]  Stray  v.  Russell,  5  Jur.  N.  S.  1295; 
affirmed,  6  Jur.  N.  S.  168. 

(/)  Oriental  Inland  Steam  Co.  v.  Briggs, 
2  H.  &  M.  625. 

(m)  Penn  v.  Lord  Baltimore,  1  Ves.  sen. 
445  ;  2  White  &  T.  L.  C.  767 ;  Jackson  v. 
Petrie,  10  Ves.  164;  Good  v.  Good,  33 
Beav.  314;  9  Jur.  N.  S.  1335.  A  suit 
for  the  specific  performance  of  a  contract 
for  the  conveyance  of  land  proceeds  in 
personam,  and  may  be  maintained  in  any 
court  of  equity  which  has  jurisdiction  of 
the  parties,  even  where  the  land  lies  in 
another  state  or  foreign  country.  Brown 
V.  Desmond,  100  Mass.  269 ;  Pingree  u. 
Coffin,  12  Gray,  304,  305 ;  Davis  v.  Par- 
ker, 14  Allen,  98 ;  2   Dan.  Ch.  Pr.  (4th 


Am.  ed.)  1031,  note  (8);  Dehon  v.  Pos- 
ter, 4  Allen,  545 ;  Stephenson  v.  Davis, 
56  Maine,  75;  Great  Falls  Manuf.  Co. 
o.  Wooster,  23  N.  H.  462 ;  Cleveland  u. 
Burnell,  25  Barb.  532  ;  Newborn  c'. 
Bronson,  3  Kernan,  587 ;  Gardner  i/. 
Ogden,  22  N.  Y.  327 ;  Mead  v.  Merritt, 
2  Paige,  402;  Mitchell  i'.  Bunch,  2  Paige, 
615;  Sutphen  n.  Fowler,  9  Paige,  282; 
Ward  V.  Arredondo,  1  Hopk.  213  ;  Massie 
u.  Watts,  6  Cranch,  158,  160;  Watts  u. 
Waddle,  6  Peters,  389  ;  Watkins  v.  Hol- 
man,  16  Peters,  25  ;  Carrington  v.  Brents, 
1  McLean,  167  ;  White  v.  White,  7  Gill  & 
J.  208;  Stansbury  v.  Fringer,  11  Gill  & 
J.  149;  Penn  v.  Hayward,  14  Ohio  (N. 
S.),  302  ;  Djvis  y.-Headley,  7  C.  E.  Green, 
115;  Wood  V.  Warner,  2  McCarter  (N. 
J.),  81  ;  1  Story  Eq.  Jur.  §§  743,  744 ; 
Fry  Specif  Perfm.  (2d  Am.  ed.)  69,  §  60, 
et  seq.  But  where  the  land  is  situated  in 
a  foreign  state,  the  statute  of  frauds  of 
that  state  must  govern  as  to  the  validity  of 
a  contract  for  conveyance  thereof.  Grovcr 
J.  in  Burrell  v.  Root,  40  N.  Y.  498.  As 
to  enforcing  claim  against  the  proceeds  of 
sale  of  land  out  of  the  jurisdiction,  see 
Waterhouse  v.  Stansfield,  9  Hare,  234  ;  10 
Hare,  254. 
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[reason  of  the  breach.  His  case  is  not,  therefore,  one  in  which  the 
relief  at  law  is  inadequate ;  but  upon  the  principle  of  affording 
mutual  remedies,  the  courts  will  nevertheless  entertain  a  vendor's 
bill,  (n)  in  every  case  where  the  purchaser  might  sue  for  specific 
performance  of  the  contract ;  and  it  makes  no  differerrce  whether 
the  consideration  be  a  life  annuity,  or  a  gross  sum  ;  (o)  and  although 
the  consideration  be  paid,  the  right  of  the  vendor  to  be  relieved 
from  liabihties  attaching  to  the  ownership  will  sustain  the  suit,  (p) 

Upon  a  purchase  by  a  railway  company,  it  is  no  defence  to  the 
land-owner's  suit  that  the  price  of  the  land,  and  the  compensation 
for  damage  consequential  on  its  purchase,  are  by  the  agreement 
amalgamated  in  a  single  sum.  (5') 

In  some  of  the  earlier  cases  specific  performance  of  contracts  to 

As  to  build-  build  and  execute  works  has  been  decreed  in  equity ; 
ing  contracts.    ^^^^  j^  ^  ^,^^^^^^  ^^^^^  ^^^  y_  q_  ^^^^  considered  that 

the  later  authorities  were  entirely  opposed  to  such  a  practice  ;  and 
that  the  proper  course  in  such  cases  was  to  direct  an  inquiry  as  to 
damages.  Thus,  where  the  agreement  was  to  grant  a  lease,  so 
soon  as  the  lessee  should  have  built  a  house  of  a  specified  value, 
"  according  to  a  plan  to  be  submitted  to  and  approved  by  the  les- 
sor," and  which  the  lessee  agreed  to  do,  and  to  take  the  lease, 
specific  performance  at  the  suit  of  the  lessor  was  refused,  (s)  In 
a  later  case,  where  there  was  an  agreement  for  a  lease  with  a  stip- 
ulation that  the  lessor  should  put  the  house   "  in  substantial  and 

(n)  Withy  v.  Cottle,  1  Sim.  &  Stu.  174  ;  C.  138  ;  affirmed,  9  Jur.  633.     As  to  the 

Adderley  v.   Dixon,   1    Sim.  &  Stu.  607  ;  small  amount  of  the  purchase-money  being 

Kenny  v.  AVexham,  6  Madd.  355  ;  Clifford  no  bar  to  the  jurisdiction,  see  Bennett  v. 

v.  Turrell,  1  Yo.  &  Col.  C.  C.  138.     See  Smith,  16  Jur.  421.     Sed  gucere,  v/here  the 

V.  C.  Wigram's  judgment,  in  Adaras  v.  suit  is  by  the  vendor. 
Blackwall    Railway    Co.    13    Jur.    621 ;         (p)  See  Shaw  v.  Fisher,  2  De  G.  &  S. 

Webb  V.  Direct  London  &c.  Railway  Co.  11  ;   on  further  directions,  1   Jur.  N.  S. 

1  De  G.,  M.  &  G.  528  ;  Regent's  Canal  Co.  971  ;  affirmed,   1055 ;  5  De  G.,  M.  &  G. 

„.  Ware,  23  Beav.  575  ;  Coquet  v.  Gibson,  596  ;  Cheale  v.  Kenward,  3  De  G.  &  J.  27  ; 

33  Beav.  557  ;  Phillips  v.  Bergcr,  8  Barb.  Wynne  u.  Price,  3  De  G.  &  S.  310.     See 

527;    Lewis  v.  Ld.   Lechmere,    10   Mod.  Humble  </.  Langston,  7   M.  &  W.  517; 

503  ;  Old  Colony  R.  R.  Corp.  u.  Evans,  6  Walker  v.  Bartlett,  17  C.  B.  446 ;  affirmed, 

Gray,  25;  Hilliard  v.  Allen,  4  Cush.  532.  2  Jur.  N.  S.  643. 

It  lias  been  held  in  Pennsylvania  that  a        (g)  Webb  w.  Direct  London  &c.  Railway 

bill  by  a  vendor,  for  specific  performance,  Co.   9  Hare,   129,   139 ;    reversed  on  the 

will  not  be  entertained  where  the  object  is  general  question,  1  De  G.,  M.  &  G.  521. 
merely  to  obtain  payment  of  the  purchase-         (r)  Kay  u.  Johnson,  2  H.  &  M.   118. 

money.    Deck's  Appeal,  57  Penn.  St.  467  ;  See,  too.  Cooper  u.  Jarman,  L.  R.  3  Eq. 

Kauffman's  Appeal,  55  Penn.  St.  383.  98. 

(0)  Clifford  V.  Turrell,  1  Yo.  &  Col.  C.        (s)  Brace  v.  Wehnert,  25  Beav.  348. 
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[decorative  repair,"  the  court  decreed  specific  performance  at  the 
suit  of  the  lessee,  with  an  inquiry  whether  the  repairs  had  been 
properly  executed,  and  if  not,  then  an  inquiry  as  to  damages.  (<) 
Here,  however,  the  court  did  not  affect  to  enforce  the  agreement 
to  repair.  In  an  earlier  case,  the  court  of  appeal  held  that  an 
agreement  to  take  a  lease,  if  the  house  were  put  "  into  thorough 
repair,"  and  the  drawing-rooms,  "  handsomely  decorated  according 
to  the  present  style,"  could  not  be  enforced  at  the  suit  of  the  lessor, 
but  the  decision  seems  to  have  rested  on  the  ground  that  the  terms 
used  were  too  indefinite  to  be  enforced,  (w) 

A  distinction  has,  however,  been  drawn  between  the  case  of  a 
contract  with  a  builder  to  build  a  house,  and  a  case  of  a 

„        ,  ,  fill  Distinction 

contract  tor  the  sale  and  purchase  ot  land,  where  some  where  the 
stipulated  building  or  work  has  to  be  carried  out  by  otller'mirkis 
either  party,  by  way  of  easement,  or  of  accommodation  easement  or 
for  the  other.  Thus,  in  a  recent  case,  where  A.  agreed  accommoda- 
to  sell  a  piece  of  land  to  B.,  and  A.  was  to  make  a  new 
road,  of  which  B.  was  to  have  tlie  user,  and  B.  was  to  expend 
3,000Z.  in  building  a  house  upon  the  land,  it  was  held  that  there 
was  nothing  in  the  nature  of  the  contract  to  prevent  its  being  spe- 
cifically enforced,  (w)  So,  where  a  railway  company  agreed  with 
a  land-owner,  through  whose  estate  their  line  would  pass,  to  con- 
struct and  maintain  a  siding,  with  all  necessary  approaches  for  public 
use,  the  court  decreed  specific  performance  of  the  contract,  so  far 
as  it  related  to  the  construction  of  the  siding  ;  and  a  stipulation  in 
the  agreement  as  to  the  proper  maintenance  of  the  work  when  con- 
structed, was  held  to  be  no  reason  for  withholding  relief,  (w)  So, 
in  a  very  recent  case,  where  a  railway  company  in  purchasing  land, 
agreed  with  the  vendor  that  a  portion  of  it  should  be  "  forever 
thereafter  used  and  employed  as  and  for  a  first-class  station  or  place 
for  the  purpose  of  taking  up,  and  setting  down  passengers,"  the 
vendor  was  held  entitled  to  a  decree  ordering  the  company  to  sup- 
ply the  necessary  accommodation  for  a  first-class  station  (to  be  as- 
certained at  chambers),  (a;)    So,  too,  in  a  suit  for  specific  perform- 

{t)  Samnda  v.  Lawford,  8  Jur.  N.   S.  which  we  are  considering  does  not  appear 

739 ;  Middleton  v.  Greenwood,  2  De  G.,  J.  to  have  been  argued  on  the  appeal. 
&  S.  142.  (w)  Lytton  v.  Great  Northern  Railway 

(u)  Taylor  v.  Portington,  7  De  G.,  M.  Co.  2  K.  &  J.  394.    See,  too,  Sanderson  v. 

&  G.  328.  Cockcrmouth  &c.  Eailw.  Co.  11  Beav.  497. 

(w)  Wells  V.  Maxwell,  32  Beav.  408;  (x)    Hood  v.  North  Eastern    Railway 

affirmed,  9  Jur.  N.  S.  1021 ;  but  the  point  Co.  L.  11.  8  Eq.  666. 
VOL.  II.                      41 
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[ance,  a  railway  company  was  compelled  to  construct  a  drain  under 
their  line  for  the  convenience  of  an  adjoining  proprietor.  («/)  These 
cases  seem  to  show  that  the  reason  often  alleged  for  the  refusal  of 
the  court  to  interfere  in  the  case  of  building  contracts,  viz.  that  it 
has  no  sufficient  means  of  ascertaining  whether  the  work  has  been 
properly  executed,  or  the  stipulated  amount  expended  thereon,  (z) 
is  not  always  an  operative  reason.  Where  the  default  is  on  the  part 
of  the  vendor,  the  court  may  in  some  cases  virtually  enforce  it,  by 
allowing  the  purchaser  to  execute  the  work,  and  to  deduct  his  costs 
of  doing  so  from  his  unpaid  purchase-money,  (a) 

So,  part  performance  of  a  contract  of  this  description  has,  in  some 
Where  there  cases,  been  held  to  give  the  court  a  jurisdiction  to  en- 
performance*  force  it,  which  it  would  not  have  had,  if  the  contract 
"fthf™'™''  ^^'^  remained  wholly  incomplete.  Thus,  where  a  con- 
scription, veyance  contained  a  covenant  by  the  purchasers  with 
the  vendor  that  they  would  make  a  road  and  erect  a  market-house, 
and  they  entered  into  possession  and  made  the  road,  but  neglected 
to  build  the  market-house,  V.  C.  Wigram  observed  that  the  pur- 
chasers having  had  the  benefit  of  the  contract  in  specie,  the  court 
would  go  any  length  that  it  could  to  compel  them  to  perform  their 
obligations  under  it ;  (J)  but  unless  the  terms  of  the  contract  are 
sufficiently  definite,  part  performance  cannot  be  relied  on  as  a 
ground  for  enforcing  it.  (c) 

The  result  seems  to  be  that,  as  a  general  rule,  the  court  will. not 

{y)  Powell  V.  Great  Western  Railway  Gill,  277  ;  Hall  v.  Hall,  1  Gill,  383;  Moale 

Co.  1  Jur.  N.  S.  773.  «.  Buchanan,  11   Gill  &  J.  314  ;  Graham 

(z)  See    Brace   i/.  Wehnert,  25   Beav.  v.  Yeates,   6    Harr.    &  J.   229 ;    Aday  v. 

348.  Echols,  18  Ala.  353 ;  Owens  o.  Baldwin, 

(a)  See,  and  consider,  Wells  B.  Maxwell,  1  Md.   Ch.   123;    German   v.  Machin,   6 

32  Beav.  408  ;  9  Jur.  N.  S.  565,  567.  Paige,  288 ;    Phyfe  c.  Wardwell,  1  Edw. 
(5)  Price   v.  Corporation  of  Penzance,  Ch.  51,  52;  Parkhurst  v.  Van  Cortlandt, 

i  Hare,   506.    See,   too,  Storer   a.  Great  1  John.  Ch.  274,  284  ;  Phillips  v.  Thomp- 

Western  Railway  Co.  2  Yo.  &  Col.  C.  C.  son,  1  John.  Ch.  131 ;  Anthony  v.  Left- 

48 ;  Greene  v.  West  Cheshire  Railway  Co.  wick,  3  Rand.  238,  246  ;  Miller  v.  Gotten, 

L.  R.  13  Eq.  44 ;  Wilson  i/.  Eurness  Rail-  8  Geo.  341,  351 ;  McGibbeny  v.  Burmaster, 

way  Co.  L.  R.  9  Eq.  33,  34 ;  Richmond  b.  53  Penn.   St.  332;    Sage   v.  M'Guire,  4 

The  Dubuque   &  Sioux   City  R.  R.  Co.  Watts  &  S.  228,  229  ;  Tilton  v.  Tilton,  9 

33  Iowa,  482.  N.  H.   385 ;  Allen  «.   Chambers,  4  Ired. 
(c)  South  Wales  Railway  Co.  v.  Wy thes,  Eq.  1 25  ;  Richardson  v.  Eyton,  2  De  G.,  M. 

1  K.  &  J.  200,  and  see  judgment ;  5  De  G.,  &  G.  79  ;  Oxford  u.  Provand,  L.  R.  2  P. 

M.  &  G.  880;    1    Sugden  V.  &  P.   (8th  C.  135;    Mortimer   o.  Orchard,  2  Ves.  jr. 

Am.  ed.)   154-157  ;    Mortal  v.  Lyons,   8  243  ;  Ryno  v.  Darby,  5  C.  E.  Green,  231  ; 

Ir.  Ch.  Rep.   112  ;    Rice  v.  O'Connor,  11  Reynolds  v.  Waring,  Yo,  346  ;   Mundy  v. 

Ir.  Ch.  Rep.  510;   Waters  u.  Howard,  8  Joliffe,  9  Sim.  413. 
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[entertain  a  suit  for  the  specific  performance  of  a  contract,  wholly 
or  principally  for  the  erection  of  buildings,  or  the  exe- 
cation  of  other  specified  works,  by  either  party  j  but  marks  on  th« 
that,  where  the  contract  has  been  partly  performed, 
and  the  parties  cannot  be  restored  to  their  original  position,  or 
where  the  execution  of  the  stipulated  work  is  only  a  subsidiary 
term  of  the  contract,  specific  performance  may,  but  will  not  neces- 
sarily, be  decreed,  (c?) 

So,  too,  partly  on  the  ground  of  the  incapacity  of  the  court  to 
execute  the  contract,  and  partly  in  consequence  of  the  Contract  for 
uncertainty  of  the  subject-matter,  specific  performance  ^'ii  not^e™-^ 
of  an  agreement  for  the  sale  of  the  good-will  of  a  busi-  l^'^^^;^^'^^'' 
ness  is  refused  ;  (e)  except  in  cases  where  the  good-  cases; 
will  is  sold  in  connection  with  the  property  to  which  it  is  at- 
tached ;  (/)  but  the  court  will  interfere  by  injunction  to  restrain  a 
breach  of  an  agreement  not  to  carry  on  a  similar  business  within 
specified  limits ;  (^)  which,  however,  must  be  reasonable.  (A) 

So,  as  a  general  rule,  the  court  will  not  enforce  an  agreement  to 
become  partners,  (i)  or  to  contribute  a  specified   sum   noracon- 
towards  the  partnership  capital  ;(y)  for  in  such  cases   'o^e^par^ 
its  decree  would  be  either  wholly  nugatory,  or  incapa-   °^''^! 
ble  of  being  adequately  enforced,  (fc)  and  as  a  general  rule  a  con- 
tract for  personal  services  cannot  be  specifically  enforced  by  either 
party.  (I) 

{d)  See  Paxton  v.  Newton,  2  Sm.  &  6.  «.  Lister,  3  Atk.  385  ;  England  v.  Curling, 

437  ;  Norris  v.  Jackson,  1  J.  &  H.  319.  8  Beav.  137,  138 ;  Scott  v.  Rayment,L.  R. 

(e)   See  Baxter  v.  ConoUy,  1  J.  &  W.  7  Eq.  112;  Birchett  v.  Boiling,  5  Munf. 

576;  Coslake  v.  Till,  1  Euss.  376.  42;  Downs  v.  Collins,  6  Hare,  418,  437  ; 

(/)  See  Darbey  v.  Whittaker,  4  Drew.  Hercy  v.  Birch,  9  Ves.  357. 

134,  140;   Bryson  i^.  Whitehead,  1  Sim.  0)  Sichel  v.  Mosenthal,  30  Beav.  471. 

&  Stu.  74  ;  Crnttwell  v.  Lye,  17  Ves.  346 ;  See  Shad  well  V.  C.  in  Kemble  v.  Kean,  6 

Allison  V.  Monkwearmouth,  4  EI.  &  Bl.  13.  Sim.  335. 

(g)  Avery  v.  Langford,  Kay,  663;  2  (k)  An  agreement  to  make  a  will  in 
Dan.  Ch.  Pr.  (4th  Am.  ed.)  1654 ;  Sainter  favor  of  a  party  cannot  be  specifically  en- 
V.  Ferguson,  1  Mac.  &  G.  286  ;  Angier  v.  forced.  But  equity  will  in  some  cases  pro- 
Webber,  14  Allen,  211 ;  Leather  Cloth  Co.  vide  a  remedy  for  a  breach  of  such  an 
V.  Lorsont,  L.  R.  9  Eq.  345 ;  Kerr  Inj.  agreement.  See  Brinker  v.  Brinker,  7 
507  et  seq.  Barr,  53 ;  McClure  v.  McClure,  I   Barr, 

{h)    See  Harms   v.  Parsons,  32  Beav.  378  ;  Mundorff  v.  Kilbourn,  4  Md.  459, 

328,  and  cases  cited;  Kerr  Inj,  510.  463. 

(0   See  Sheffield  Gas  Co.  v.  Harrison,  {I)  See  Johnson   u.  Shrewsbury  &  Bir- 

17  Beav.  294 ;  and  see  2  Lindley  Partn.  mingham  Railway  Co.  3  De  G.,  M.  &  G. 

947-949.    Lord  Hardwicke  Ch.  in  Buxton  926  ;  Pickering  v.  Bishop  of  Ely,  2  Yo.  & 
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nor  a  contract 
for  a  yearly 
tenancy. 


To  insure. 


Copyright. 


Award. 


[The  court  has  refused  to  enforce,  on  behalf  of  a  lessor,  a  contract 
for  a  yearly  tenancy  ;  (m)  nor  will  it,  except  under  very 
special  circumstances,  enforce  an  agreement  for  a  lease, 
when  the  term  has  expired  by  effluxion  of  time,  (n) 
An  agreement  to  insure  may  be  specifically  enforced 
in  equity;  and  the  bill  may  be  filed  after  a  loss  has 
occurred,  (o)  Specific  performance  may  be  decreed  of 
an  agreement  for  the  purchase  of  a  copyright,  (ji) 
In  equity  an  award  is  considered  as  an  agreement,  and 
will  be  enforced  in  those  cases  in  which  if  the  terras^ of 
it  were  embodied  in  the  form  of  an  agreement,  it  would  be  en- 
forced, (g')  An  award  to  convey  an  estate  or  the  like  will,  there- 
fore, be  enforced  ;  (/•)  but  not,  it  would  seem,  an  award  to  pay 
money,  (s)  nor  an  award  that  a  lease  shall  be  granted  by  A.  to  B., 
and  that  B.  shall  perform  certain  duties  during  the  continuance  of 
the  lease,  as  the  court  cannot  enforce  specific  "performance  of  the 
latter  part,  (t) 

A  contract  to  write  a  book  cannot  be  specifically  executed ;  (u) 
To  write  a       ^ut  a  contract  not  to  write  except  for  a  particular  person, 
is  good,  and  will  be  enforced  in  equity,  (y^ 


book. 


Col.  C.  C.  249,  267 ;  Rolfe  v.  Rolfe,  15 
Sim.  89  ;  Lumley  v.  Wagner,  1  De  G.,  M. 
&  G.  604 ;  Brett  v.  East  India  &c.  Co.  2 
H.  &  M.  404  ;  Mair  v.  Himalaya  Tea  Co. 
L.  R.  1  Eq.  411  ;  Stoker  v.  Brocklebank, 
3  Mac.  &  G.  250 ;  Riclimond  u.  The  Du- 
buque &c.  R.  R.  Co.  33  Iowa,  480. 

(m)  Clayton  v.  Illingworth,  10  Hare, 
451  ;  and  see  an  article,  3  Jur.  N.  S.  201. 
But  an  agreement  for  a  lease  will  be  en- 
forced, where  there  remains  a  considerable 
portion  of  the  time  for  which  the  lease 
agreed  for  was  to  run.  See  Furnival  v. 
Crew,  3  Atk.  83  ;  Iggulden  v.  May,  9  Ves. 
325  ;  Tritton  v.  Foote,  2  Bro.  C.  C.  636  ; 
In  re  Doolan,  3  Dru.  &  W.  442. 

(n)  See  Walters  v.  Northern  Coal  M. 
Co.  2  Jur.  N.  S.  1  ;  affirmed,  5  De  G.,  M.  & 
G.  629;  Wilkinson  v.  Torkington,  2  Yo. 
&  Col.  E.x.  726.  In  Ashton  u.  Corrigan, 
L.  R.  13  Eq.  76,  the  court  made  a  decree 
for  specific  performance  of  a  contract,  by 
which  the  defendant  had  agreed  to  execute 
to  the  plaintiff  a  mortgage  of  certain  lease- 
hold premises  in  the  usual  form,  contain- 
ing  an   absolute   power  of  sale,  in   con- 


sideration of  money  due,  but  had,  when 
requested  to  do  so,  failed  to  execute  such 
mortgage.  See  Fraser  v.  Thomas,  Seton 
Dre.  (3d  Eng.  ed.)  443,  448;  Hermann  v. 
Hodges,  L.  R.  16  Eq.  18. 

(o)  The  Union  Mutual  Insurance  Co. 
0.  The  Commercial  Mut.  Mar.  Ins.  Co.  2 
Curtis  C.  C.  524  ;  Perkins  v.  Washington 
Ins.  Co.  4  Cowen,  645  ;  Tayloe  v.  Mer- 
chants' Fire  Ins.  Co.  9  How.  (U.  S.)  405 ; 
Carpenter  v.  Mutual  Ins.  Co.  4  Sandf.  Ch. 
408. 

(p)  Thombleson  ^.  Black,  1  Jur.  198. 
As  to  a  contract  for  the  conveyance  of  a 
vessel,  sec  per  Curtis  J.  in  the  Union 
Mutual  Ins.  Co.  v.  The  Commercial  Mut. 
Mar.  Ins.  Co.  2  Curtis  C.  C.  545. 

(q)  Wood  V.  Griffith,  1  Swanst.  43; 
Blackett  v.  Bates,  L.  R.  1  Ch.  Ap.  U". 

(r)  Norton  v.  Mascall,  2  Vern.  24. 

(s)  Hall  i;.  Hardy,  3  P.  Wms.  189,  note. 

(()  Blackett  u.  Bates,  L.  R.  1  Ch.  Ap. 
117. 

[u]  Clarke  v.  Price,  2  Wils.  Ch.  157. 

(v)  Morris  v.  Coleman,  18  Ves.  347. 
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[A  contract  to  perform  at  a  particular  theatre,  tliough  it  cannot 
be  specifically  executed,  will  be  negatively  enforced  by   ^ 
iniunction  restraining  performance  elsewhere,  whether   ataparticn- 

i-^N-;-.,P,  lar  place. 

there  is,  (w)  or  is  not  (a;)   the  further  agreement  not  to 
perform  elsewhere.     Where  there  is  a  contract  of  a  negative  char- 
acter,   e.  g.  not   to  carry  on    a   particular    business,  («/)    not   to 
build,  (s)  or  the  like,  the  remedy  is  by  injunction  restraining  the 
party  from  doing  the  act  which  he  has  contracted  not  to  do.  (a) 

Whether  the  mere  fact  of  the  defendant  being  bound  under  a 
legislative  act  to  complete  the  contract,  and  of  the  plain-   whether  ex- 
tiff  having  an  easier  remedy  by  mandamus,  will  prevent   ea'^ier'rem- 
the   latter  from  resortino;  fif  he    please)  to  a  court  of  edybyman- 

»   ^  ^  ^  damns  is  a 

equity,  has  been  doubted.  (6)  bar. 

Where  a  railway  company  takes  land  by  private  contract,  the 
jurisdiction  of  the  court  to  enforce  particular  stipulations  as  to  ease- 
ments, &c.,  is  not  ousted  by  the  provisions  of  the  railway  acts,  (c)  ^ 

If  the  plaintiff  proceeds  both  at  law  and  in  equity  for  the  same 
subject-matter,  he  may,  by  order  of  court,  be  compelled        . 
to  elect  between  his  action  and  suit ;  (if)  and  this  relief  not  proceed 
has   been  afforded  where    a   landlord   had    filed  a    bill   law  and  in 
against  his  tenant  for  specific  performance  of  an  agree-   ^'^'"  ^' 
ment  to  take  a  lease,  and  was  also  suing  him  for  use  and  occupa- 
tion of  the  premises  during  part  of  the  term ;  (e)   but  where  the 
action  is  brought  for  the  non-pertbrmance  of  particular  acts,  —  e.  g. 
to  improve  or  repair  the  property,  —  the  performance  of  which  is 

(to)  Lumley !).  Wagner,  1  De  G.,  M.  &  118;    Pinchin    y.  London    &    Blackwall 

G.  604.  Railway  Co.  1  K.  &  J.  34 ;  5  De  G.,  M.  & 

(k)  Webster   u.  Dillon,  3   Jur.  N.  S.  G.  851  ;  1  Sugdea  V.  &  P.  {8th  Am.  ed.) 

432;  overruling  Kemble  o.  Kean,  6  Sim.  79-81.     See,   also,  Hyde  v.  Edwards,  12 

333  Beav.  160,  253;  Leominster  Canal  Co.  u. 

[y)  Chesman   fc.  Nainby,  1  Bro.  P.   C.  Shrewsbury   &  Hereford    Railway  Co.   3 

234 ;    Barret    v.  Blagrave,    5   Ves.  555 ;  K.   &  J.   654 ;     Regent's    Canal    Co.   v. 

Williams   o.    Williams,   2    Swanst.  253  ;  Ware,  23  Beav.  575. 

Whittaker  u.  Howe,  3  Beav.  383  ;  Clark-  (c)    Regent's   Canal    Co.    v.  Ware,  23 

son  V.  Edge,  12  W.  R.  518 ;  Clements  „.  Beav.  575. 

Welles,  L.  R.  1  Eq.  200.  (d)  1  Dan.  Ch.  Pr.  (4th  Am.  ed.)  815, 

(z)  Rankin  u.  Huskisson,  4  Sim.  13.  816;   Royle   «.  Wynne,    Cr.  &  Ph.  252; 

(a)   See  Lumley  v.  Wagner,  I  De  G.,  Anon.  2  L.  T.  60;   and  see  Faulkner  v. 

M.  &  G.  (Am.),  616  and  notes.  Llewellyn,  10  W.  R.  506,  V.  C.  K. ;  Gedye 

(5)    See   Walker   v.   Eastern   Counties  ^.  Duke  of  Montrose,  26  Beav.  45,  47. 

Railway    Co.    6    Hare,    594  ;    Adams   v.  (e)  Ambrose  v.  Nott,  2  Hare,  649.    See 

Blackwall  Railway  Co.  13  Jur.  620,   V.  Hole  w.  Pearce,  5  Hare,  408. 
C.  W. ;  reversed  on  appeal,  2  Mac.  &  G. 
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[not  specifically  prayed  by  the  bill,  or  which  are  acts  the  specific 
performance  of  which  cannot  be  decreed,  and  the  action  is  brought 
only  for  such  damages  as  were  sustained  up  to  the  time  of  its  com- 
mencement, no  case  for  election  seems  to  arise.  (/)  And  where, 
before  Lord  Cairns's  act,  (^)  a  plaintiff  in  equity  might  at  the 
same  time  have  sued  for  damages  at  law,  he  may  still  do  so,  not- 
withstanding that  damages  might  have  been  asked  for  and  obtained 
in  equity.  (K) 

And  although  the  agreement  may  in  itself  vest  in  the  purchaser 
the  interest  contracted  for,  yet,  if  it  appear  on  its  face 
that  a  further  instrument  is  necessary  to  carry  out  the 
intentions  of  the  parties,  the  court  will  decree  specific 
performance  of  the  agreement  in  that  particular,  (i) 
And  the  court  will  decree  specific  performance  of  a  spe- 
cial stipulation  in  the  agreement,  e.  g.  that  the  vendor 
shall  give  a  bond  against  carrying  on  a  specified  trade  within  cer- 
tain limits ;  (Ic)  that  is,  if  the  agreement  be  one  which  has  been 
performed,  or  can  be  enforced,  in  all  its  other  material  terms.  (T) 

Lastly,  we  may  remark  that  the  granting  or  withholding  of  relief 
in  suits  for  specific  performance  is  always  a  matter  of  discretion 
with  the  court,  (m)  a  discretion,  however,  which  is  to  be  exer- 
cised, not  arbitrarily,  but  according  to  fixed  and  settled  rules,  and 
to  be  regulated  upon  grounds  which  will  make  it  judicial,  (w) 


Specific  per- 
formance 
when  de- 
creed, al- 
though con- 
tract may 
vest  estate 
in  purchaser. 


(/)  See  Fennings  a.  Humphery,  4 
Beav.  1,  7. 

(g)  21  &  22  Viet.  c.  27. 

(h)  See  Anglo-Danubian  Co.  u.  Roger- 
son,  L.  R.  4  Bq.  3. 

(i)  Fenner  v.  Hepburn,  2  Yo.  &  Col.  C. 
C.  159. 

(k)  Avery  v.  Langford,  Kay,  663 ;  and 
see  Harms  v.  Parsons,  32  Beav.  328,  as  to 
what  are  reasonable  limits. 

(I)  South  Wales  Railway  Co.  u.  Wythes, 
1  Kay  &  J.  186;  affirmed,  5  De  G.,  M.  & 
G.  880 ;  Pollard  v.  Clayton,  1  Kay  &  J. 
462. 

(m)  Cox  V.  Middleton,  2  Drew.  209; 
Pyrke  v.  Waddington,  10  Hare,  1  ;  Wat- 
sou  V.  Marston,  4  De  G.,  M.  &  G.  230 ; 
Bennett  v.  Smith,  16  Jur.  422  ;  Waters  v. 
Howard,  1  Md.  Ch.  112  ;  8  Gill,  262.  In 
Harnett  v.  Yielding,  2  Sch.  &  Lef.  554, 
Lord  Redesdale  says,  that  courts  of  equity 


will  refuse  specific  performance  of  agree- 
ments, "  when,  from  the  circumstances,  it 
is  doubtful  whether  the  party  meant  to 
contract  to  the  extent  that  he  is  sought  to 
be  charged."  See  Lehmann  v.  McArthur, 
L.  R.  3  Ch.  Ap.  503 ;  Willard  v.  Tayloe, 
8  Wallace,  557. 

(n)  See  White  v.  Damon,  7  Ves.  30,  35 ; 
Haywood  v.  Cope,  25  Beav.  140,  151 ; 
Hall  V.  Warren,  9  Ves.  608  ;  Daniel  v. 
Frazer,  40  Miss.  507  ;  McNeil  v.  Magee,  5 
Mason,  255  ;  Canterbury  Aqueduct  Co.'  v. 
Ensworth,  22  Conn.  608 ;  Eastman  a. 
Plumer,  46  N.  H.  464 ;  Jackson  v.  Ashton, 
11  Peters,  229;  St.  John  v.  Benedict, 
6  John.  Ch.  117;  Seymour  u.  Delancey, 
6  John.  Ch.  225 ;  Minturn  v.  Seymour,  4 
John.  Ch.  497 ;  Seaman  o.  Van  Rensse- 
laer, 10  Barb.  83 ;  Waters  v.  Howard,  8 
Gill,  262  ;  Tobey  v.  Bristol  Co.  3  Story, 
800;  Howard  v.  Moore,  4  Sneed  (Tenn.), 
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[2.  By  whom  Specific  Performance  may  he  enforced. 

Equity  will  enforce  specific  performance  of  the  contract  for  sale 
at  the  suit  of  the  purchaser  himself,  or  of  his  represent- 
atives   in    interest ;    such  interest,    it  must  be  remem-  speciec  per- 
bered,  being  the  right  to  take  the    estate  on  the  pay-  may  be  en- 
ment  of  the  purchase-money;  e.g.  his  alienees  by  act  forced in°" 
inter  vivos,  (o)   or  assignees  in  bankruptcy,  or  commit-  ^^it'S  mr- 
tees  in  lunacr,  (»)  or,  in  case  of  his  death,  by  his  real  chaser,  or 

,      "  .  ,  ,.  ,        "  c    representa- 

or  personal  representatives  (accordmg  to  the  nature  ot   tives  in  in- 
the  estate  contracted  for).  ' 

So  the  contract  for  purchase  may  be  enforced  at  the  suit  of  the 
vendor  himself,  or  his  representatives  in  interest ;  such  or  of  vendor 
interest,  it  must  be  remembered,  being  the  right  to  re-  "entativTs'^ln 
eeive  the  purchase-money  on  a  conveyance  being  given  interest. 
of  the  estate ;  e.  g.  his  alienees  by  act  inter  vivos,  (^q)  or  assignees 
in  bankruptcy,  or  committees  in  lunacy,  (r)  or  (in  the  case  of 
death)  by  his  executors  or  administrators  ;  (s)  so,  if  the  contract 
have  been  entered  into  by  a  tenant  for  life,  in  due  («)  exercise  of  a 
power,  specific  performance  will,  it  is  conceived,  be  decreed  at  the 
suit  of  a  remainder-man.  (m)  But  equity  will  not,  as  a  general 
rule,  enforce  specific  performance  at  the  suit  of  one  who  is  not  a 
party  nor  privy  to  the  contract,  (w) 

317  ;  Hester  v.  Hooker,  7  Sm.  &  M.  535  ;  218.     A  written  or  an  oral  agreement  to 

Western  R.   R.   Co.  v.  Babcoek,  6  Met.  convey  land  may  be  assigned  orally.    Cur- 

346;  Watson   u.  Marston,  4  De  G.,  M.  &  rier  u.  Howard,   14  Gray,  511 ;  Brown  v. 

G.  230.     The  period  at  which  the  court  Jones,  46  Barb.  400.    See  Sims  v.  Killian, 

is  to  examine  the  agreement  between  the  12   Ired.   252 ;    Bullion    u.  Campbell,   27 

parties,  is  the  time  when  they  contracted.  Texas,  653. 

Revell  V.  Hussey,  2  Bal.  &  B.  288  ;   Ellard  (p)  See  Shelf,  on  Lun.  546  et  seq. 

u.  Ld.  Llandaff,  1  Bal.  &  B.  241  ;  Jones -j.  (q)  See  Calv.  on  Part.  (2d  ed.)   314  ;  1 

Lee,  26  L.  J.  Exch.  9;  Lee  u.  Kirby,  104  Dan.  Ch.  Pr.  (4th  Am.  ed.)  194,  196,  197, 

Mass.  428,  per  Ames  J.     Every  agreement  285. 

ought  to  be  in  writing,  certain  and  fair  in  (r)  Shelf,  on  Lun.  564. 

all  its  parts,  and  for  an  adequate  consider-  (s)  Roberts  v.  Marohant,  1  Phil.  370. 

ation.    Tottenham  ».  Townsend,  5  Ir.  Ch.  («)  But  not  otherwise,  Ricketts  y.  Bell, 

K.  225 ;  Tillett  v.  Chester  Bridge  Co.   28  1  De  G.  &  S.  335. 

L.   T.  (N.   S.)   863  ;  Kendall  v.  Almy,  2  (u)  See  Shannon  v.   Bradstreet,  1  Sch. 

Sumner,  278  ;  Carr  v.  Duval,  14  Peters,  &  Lef.  52,  65  ;  Lowe  v.  Swift,  2  Bal.  &  B. 

77;  Seymour  v.  Delancey,  6  John.   Ch.  529;  2   Sugden  Powers  (6th  ed.),  134;  1 

225;  Crane  v.  Decamp,  6  C.  E.   Green,  De  G.  &  S.  344. 

414  ;  Nichols  6-.  Williams,  7  C.  E.  Green,  (y)  Beardsley   Scythe  Co.  v.  Foster,  36 

63  ;  1  Sugden  V.  &  P.  (8th  Am.  ed.)  211.  N.  Y.  561. 
(o)  See  Nelthorpe  v.  Holgate,  1  Coll. 
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[3.  Against  whom  Specific  Performance  may  be  enforced. 

Equity  will -enforce  specific  performance  of  the  contract  for  sale, 

against  the  vendor  himself,  and  also  against,  first,  per- 

whom^  spe-      sons  claiming  under  him  by  a  title  arising  subsequently 

21,1l^l'^!?Ji?o"  to  the  contract  (except  purchasers  for  valuable  consid- 

ance  may  be  v  I       r 

enforced.  eration  who  have  paid  their  money  and  taken  a  convey- 
against  ven-    ance  without  notice  of  the  original   contract)  ;  e.  g.  his 

dor,  and  par-  .  •      i        i  ^     n  •  •     i  ^    ^ 

ties  claiming  assignees  m  bankruptcy,  (w)  orconnnittees  m  lunacy,  {x) 
by  siibse"  or  voluntary  assignees,  («/)  or  judgment  creditors,  (2) 
2™!/'!,',!!.      or  the  after-taken  wife  or  husband  of  the  vendor,  (a)  or 

except  pnr-  '  v    y 

chasers  with-    the  vendor's  alienees  for  value  (if  they  purchased  with 

out  notice;  .  .  ^  .■     i 

notice  of  the  prior  contract,  (5)  or  have  not  taken  a 
convevance),  or  (in  case  of  his  death)  against  his  real  (c)  or  per- 
sonal representatives  (according  to  the  nature  of  the  estate  con- 
tracted for),  (t?) 

It  appears,  however,  to  have  been  considered  that  a  person  en- 
tering into  a  verbal  contract  for  a  purchase,  and  obtaining  a  convey- 
ance, is  not  bound  by  notice  of  an  intervening  written  agreement 


(w)  Orlcbar  v.  Fletcher  1  P.  Wms.  737  ; 
Taylor  i'.  Wheeler,  2  Vern.  564  ;  and  see 
2  Vos.  sen.  633  ;  Parker  v.  Smith,  1  Coll. 
608. 

(i)  Shelf.  Lun.  564. 

(y)  8co  Hinton  u.  Hinton,  2  Ves.  sen. 
631,  633. 

(z)  Brunton  u.  Nealc,  14  L.  J.  (N.  S.) 
L.  C.  8. 

(a)  See  Hinton  v.  Hinton,  2  Ves.  sen. 
633. 

(b)  Daniels  ;;.  Davison,  16  Ves.  249; 
S.  C.  17  Ves.  433;  Lightfoot  v.  Heron,  3 
Yo.  &  Col.  586  ;  Cutis  u.  Thodey,  1  Coll. 
223;  Fewster  v.  Turner,  6  Jur.  144  ;  Pot- 
ter II.  Sanders,  6  Hare,  1  ;  Buttrickr.  Hol- 
den,  13  Met.  355  ;  Hersey  v.  Giblett,  18 
Beav.  174  ;  Snowman  v.  Harford,  57 
Maine,  397  ;  Glover  y.  Fisher,  11  111.  666; 
Hoagland  v.  Latourett,  1  Green  Ch.  254  ; 
Haughwouti).  Murphy,  6  C.  E.  Green,  118  ; 
Walker!'.  Cox,  25  Ind.  271  ;  Baldwin  v. 
Lowe,  22  Iowa,  367  ;  Langdon  v.  Wool- 
folk,  2  B.  Men.  105  ;  Shaw  u.  Thackray, 
1  Sm.  &  G.  537  ;  Barnes  v.  Wood,  L.  R. 
8  Eq.  424  ;  Bishop  of  Winchester  v.  Mid- 


Hants  Railway  Co.  L.  R.  5  Eq.  17,  where 
specific  performance  of  a  contract  with  a 
railway  company  was  enforced  against  an- 
other company,  who  had  leased  the  line. 
A  purchaser  with  notice  is  in  equity  bound 
to  the  same  extent,  and  in  the  same  man- 
ner, as  the  person  was  of  whom  he  pur- 
chased; 2  Sugden  V.  &  P.  (8th  Am.  ed.) 
749,  and  note  (a),  and  numerous  cases 
cited,  756,  and  notes  ;  Wright  v.  Dame,  22 
Pick.  55;  Case  v.  James,  29  Beav.  512; 
Cory  V.  Eyre,  1  De  G.,  J.  &  S.  149  :  Pat- 
ten V.  Moore,  32  N.  H.  382 ;  Wilson  v. 
Holcomb,  13  Iowa,  110;  Champion  v. 
Brown,  6  John.  Ch.  398,  403 ;  Caldwell  v. 
Carrington,  9  Peters,  86 ;  Castle  v.  Wil- 
kinson, L.  R.  5  Ch.  Ap.  536,  537  ;  Clark 
...  Flint,  22  Pick.  231 . 

\c)  Although  not  named;  Gell  v.  Ver- 
medun,  Freem.  C.  C.  99. 

[d)  See  Newton  v.  Swazey,  8  N.  H.  9  ; 
Glaze  a.  Drayton,  1  Desaus.  190  ;  Wil- 
kinson V.  Wilkinson,  1  Desaus.  201  ;  Hill 
u.  Ressegiere,  17  Barb.  162  ;  Swartwout  v. 
Burr,  1  Barb.  495. 
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[for  sale  by  the  vendor,  which  he  acquires  previously  to  the  execu- 
tion of  the  conveyance,  (e)  But  a  person  who  is  of  right  and  de  facto 
in  the  possession  of  a  corporeal  hereditament,  is  entitled  to  impute 
knowledge  of  that  possession  to  all  who  deal  for  any  interest  in  the 
property  conflicting  or  inconsistent  with  the  title,  or  alleged  title, 
under  which  he  is  in  possession,  or  which  he  has  a  right  to  connect 
with  his  possession  of  the  property  ;  nor  can  a  person  who  is  aware 
of  such  possession  be  heard  to  deny  that  he  has  thereby  notice  of 
the  title,  or  alleged  title,  under  which  the  possession  is  claimed  or 
enjoyed ;  nor  is  it  necessary,  for  the  purpose  of  fixing  notice,  that 
the  possession  should  be  continually  visible,  or  without  cessation 
actively  asserted,  unless  there  is  evidence  of  intentional  abandon- 
ment. (/)  Thus,  where  purchasers  of  mines  entered  into  posses- 
sion tinder  an  agreement,  but  took  no  conveyance,  a  subsequent 
purchaser  of  the  land  without  any  exception  of  the  mines,  was  held 
to  have  bought  with  notice  of  the  agreement,  and  to  be  bound  spe- 
cifically to  perform  it ;  although  there  was  evidence  that  mining 
operations  had  been  suspended  prior  to  the  date  of  his  purchase.  (^) 
And,  secondly,  equity  will  enforce  specific  performance  of  the 
contract  for  sale  against  persons  claiming  under  a  title  ^^^  against 
which,  although  prior  to  the  contract  and  known  to  the    p^rtic.' 

^      ^  ftjaiming  un- 

purchaser,  might  have  been  displaced  by  a  conveyance    der  a  prior 
f        ,  ,  -,  ,.  ^,x      ,  title,  which 

by  the  vendor ;  e.  g.  voluntary  ahenees ;  (A)    dowress   be  misht 
who  married  since  the  late  dower  act  came  into  opera-   pjaced  br 
tion  ;  (z)  vendor  whose  wife,  married  before  the  act,  re-   conveyance, 
fuses  to  release  her  dower,  where  the  purchaser  is  willing  to  take 
the  estate  with  compensation  ;  (y)  joint  tenants  claiming  \>j  survi- 

(e)  Dawson  v.  Ellis,  1  Jac.  &  W.  524.  (g)  Holmes  v.  Powell,  8  De  G.,  M.  &  G. 

(/)  Per  Knight  Bruce  L.  J.  in  Holmes  572. 

...  Powell,  8  De  G.,  M.  &  G.  572,  580,  .581  ;  (h)  Buckle   o.   Mitchell,    18  Ves.  100; 

Penny  V.  Watts,  1  Mac.  &  G.  (Am.  ed.)  Metcalfe  o.  Pulvertoft,  1  Ves.  &  B.  180; 

150,  note  (2),  165,  note  (2)  ;  2  Sugden  V.  Willatts  v.  Busby,   5  Beav.  193 ;  Stack- 

&  P.  (8th  Am.  ed.)  755,  note  (a^).     As  to  poole  u.  Stackpoole,  4   Dru.  &  W.  320, 

constructive  notice  of  the  claims  of  a  per-  352  ;  Hinton  a.  Hinton,  2  Ves.  sen.  631 ; 

son  in  possession,  see  Penny  u.  Watts,  1  Brown  v.  Raindle,  3  Ves.  256.     But  see  2 

Mac.  &  G.  (Am.  ed.)  165,  note  (2) ;  M'Me-  Sugden  V.  &  P.  (8th  Am.  ed.)  714,  note 

Chan  V.  Griffin,  3  Pick.  149  ;  Hewes  v.  Wis-  (t). 

well,   8   Greenl.    94;    Flagg  v.  Mann,   2  (i)  3  &  4  Will.  4,  c.  105,  ss.  4,  5. 

Sumner,  491,  455,  457  ;  McCaskle  y.  Am-  (j)  Wilson  v.  Williams,  3   Jur.  N.  S. 

arine,  12  Ala.  17;  Glass   v.  Hulbert,  102  810;  Park  i;.  Johnson,  4  Allen,  259;  Davis 

Mass.  34  ;  4  Kent,  179  ;  2  Sugden  V.  &  P.  v.  Parker,   14  Allen,  94;  Pressor  v.  Hil- 

(8th  Am.  ed.)  762,  note  (a),  where  the  sub-  debrand,  23   Iowa,    483;    Leach   v.  For- 

ject  is  treated  and  the  cases  are  cited.  ney,  21  Iowa,  271.     See,  too,  Barnes  v. 
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[vorship  ;  (i)  and  remainder-men,  or  cestuis  que  trust,  in  cases  where 
the  vendor  has  contracted  in  due  exercise  of  a  power  or  pursuant 
to  a  trust ;  (Z)  subject,  nevertheless,  to  these  exceptions  :  viz.  that 
the  contract  of  a  tenant  in  tail  who  dies  before  executing  the  con- 
veyance, does  not  affect  the  interests  of  the  issue  in  tail  or  remain- 
der-men ;  (m)  and  that  the  contract  of  a  trustee  will  not  be  enforced 
if  the  attendant  circumstances  constituted  it  a  breach  of  trust,  (n) 

Where  one  of  two  executors  entered  into  a  contract  for  the 
Contracts  bv  sale  of  his  testator's  leaseholds,  in  the  erroneous  belief 
eraiexecul  *^^''  ^®  ^^^  ^^^^  authority  of  his  co-executo]-,  it  was 
tors.  held,  on  the  ground  of  the  mistake,  that  the  purchaser 

could  not  insist  on  the  sale  being  completed,  and  the  court  of  appeal 
declined  to  express  any  opinion  as  to  whether  specific  performance 
of  a  contract  for  sale  by  one  executor,  apart  from  his  co-executor, 
can  be  enforced,  (o) 

A  voluntary  settlor  will  not  be  restrained  from  selling  ;  (p)  but 
if  he  contract  to  sell,  he  cannot  himself  enforce  specific  perform- 


Wood,  L.  R.  8  Eq.  424.  It  was  held,  in 
Castle  V.  Wilkinson,  L.  E.  5  Ch.  Ap.  534  ; 
39  L.  J.  Ch.  843,  that  where  a  husband 
and  wife  agree  to  sell  her  estate  in  fee-sim- 
ple, and  the  purchaser  is  aware  that  the 
estate  belongs  to  the  wife,  the  purchaser 
cannot  compel  the  husband  to  convey  his 
interest  and  accept  an  abated  price.  But 
where  a  vendor  has  agreed  to  sell  and  con- 
vey land,  the  refusal  of  his  wife  to  release 
dower  is  no  defence  to  an  action  for  spe- 
cific performance,  if  the  vendee  offers  to 
waive  the  release.  Corson  v.  Mulvany,  49 
Penn.  St.  88. 

(h)  See  Hinton  v.  Hinton,  2  Ves.  sen. 
631,  634  ;  Musgrave  v.  Dashwood,  2  Vcrn. 
45,  63.  A  contract  for  sale  by  a  joint 
tenant  seems  to  be,  in  equity,  a  severance 
of  the  joint  tenancy.  Brown  u.  Raindle, 
3  Ves.  256,  257  ;  Frewen  v.  Eelfe,  2  Bro.  C. 
C.  220,  224;  Kingsford  v.  Ball,  2  Giff. 
App.  1. 

{1}  Mortlock  V.  Buller,  10  Ves.  315; 
Dowell  V.  Dew,  1  Yo.  &  Col.  C.  C.  345  ; 
Shannon  v.  Bradstreet,  1  Sch.  &  Lef.  52 ; 
Morgan  v.  Milman,  3  De  6.,  M.  &  G.  24 ; 
1  Sugden  V.  &  P.  (8th  Am.  ed.)  209. 

(m)  3  &  4  Will.  4,  c.  74,  s.  47  ;  Frank 
u,  Mainwaring,   2  Beav.   115;   Pryce  ti. 


Bury,  2  Drew.  11  ;  2  Sugden  V.  &  P.  (8th 
Am.  ed.)  467,  468. 

(n)  Mortlock  v.  Buller,  10  Ves.  292; 
White  V.  Cuddon,  8  CI.  &  Fin.  766; 
Shrewsbury  &c.  Railway  Co.  o.  London 
&  Northw.  Railway  Co.  4  De  G.,  M.  & 
G.  115;  6  H.  L.  Cas.  112  ;  Maw  v.  Top- 
ham,  19  Beav.  576  ;  Barrett  v.  Ring,  2 
Sur.  &  G.  43  ;  Mulholland  v.  Mayor  of  Bel- 
fast, 9  Ir.  Ch.  R.  204,  292 ;  Johnson  v. 
Eason,  3  Ired.  Eq.  334  ;  1  Sugden  V.  & 
P.  (8th  Am.  ed.)  216,  note  (r).  The  con- 
tracts of  guardians  touching  the  property 
of  their  infant  wards,  will  not  be  enforced 
unless  they  are  strictly  equitable,  and  for 
the  interest  of  the  infants.  It  is  incum- 
bent upon  the  plaintiff  to  show  that  the 
contract  sought  to  be  enforced  was  such  an 
one  as  the  guardian,  acting  for  the  best  in- 
terests of  the  infants,  might  properly  have 
made,  and  such  as  the  court  would  have 
approved  and  authorized,  had  authority  to 
make  it  been  asked.  Sherman  v.  Wright, 
49  N.  Y.  227. 

(o)  Sneesby  v.  Thome,  1  Jur.  N.  S. 
536,  V.  C.  W. ;  affirmed  lb.  1058  ;  7  De 
G.,  M.  &  G.  399  ;  and  see  Tarratt  i). 
Lloyd,  2  Jur.  N.  S.  371. 

Ip)  Pulvertoft  V.  Pulvortoft,  18  Ves.  84. 
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[ance  ;  (j)   though  it  may  be  enforced  against  him  by  the  pur- 
chaser, (r)     The  volunteers  have  no  equity  against  the  y^iy^tarv 
purchase-money   payable     to    the    settlor ;  (s)    but   if  settlor  can- 
brought  before    the    court    by  the  purchaser,   will  not   his  contract 
be  ordered  to  pay  costs,  (t')     A  title  depending  on  the 
invalidity  of  a  voluntary  conveyance,  may  be  forced  on  a  purchaser. 
The  contract  by  a  married  woman,  either  with  or  without  her 
husband's  concurrence,  for  the  sale  of  her  real  estate  not 
settled  to  her  separate  use  or  appointment  (other  than   for  sale  of 
her  chattels  real),  is  incapable  of  being  enforced  against   ^oman^s  es- 
her  ;  (u)  and  the  rule  applies  where  she  is  a  trustee  for  ^*p^abie''of 
sale,  (n)    Nor  will  her  contract,  although  signed  with   being  en- 
the  husband's  concurrence  and  in  his  presence,  bind  any 
interest  which  he  may  then  unknowingly  have,  or  subsequently  ac- 
quire in  the  property,  (w)     She  may,  it  seems,  without  deed  ac- 
knowledged, elect  so  as  to  bind  her  interest  in  real  estate ;  and, 


(q)  Smith  v.  Garland,  2  Meriy.  123  ; 
Johnson  v.  Legard,  Turn.  &  R.  281  ;  2 
Sugden  V.  &  P.  (8th  Am.  ed.)  720,  and 
cases  in  note  (6). 

(r)  Buckle  v.  Mitchell,  18  Ves.  100; 
Metcalfe  v.  Pulvertoft,  1  Ves.  &  B.  180 ; 
Willatts  V.  Busby,  5  Beav.  193  ;  2  Sugden 
V.  &  P.  (8th  Am.  ed.)  720,  and  note  (a) ; 
Townend  v.  Toker,  L.  R.  1  Ch.  Ap.  457, 
458. 

(s)  Daking  v.  Whimper,  26  Beav.  568. 

(/)  Daking  v.  Whimper,  ubi  supra. 

(ti)  Emery  w.  Wase,  5  Ves.  848;  David- 
son V.  Gardner,  1  Sugden  V.  &  P.  (8th 
Am.  ed.)  206  ;  Aylett  v.  Ashtou,  1  Myl,  & 
Or.  105.     See  Lassence  v.  Tierney,  1  Mac. 

6  G.  572  ;  Field  v.  Moore,  19  Beav.  176  ; 

7  De  G.,  M.  &  G.  691  ;  NichoU  v.  Jones,  L. 
R.  3  Eq.  696;  Jewett  v.  Davis,  10  Allen, 
71,  72  ;  Lane  v.  McKeen,  15  Maine,  304  ; 
Boynton  v.  Hazelboom,  14  Allen,  107 ; 
Townsley  v.  Chapin,  12  Allen,  476;  1 
Sugden  V.  &  P.  (8th  Am.  ed.)  206,  note 
(u),  and  cases  cited  ;  Van  Allen  v.  Hum- 
phrey, 15  Barb.  555  ;  Method.  Episcopal 
Church  V.  Jaques,  3  John.  Ch.  77  ;  Bunce 
V.  Vandergrift,  8  Paige,  37 ;  Farley  v. 
Palmer,  20  Ohio  St.  223;  Phillips  v. 
Graves,  20  Ohio  St.  371,  390;  Bennett  v. 


Oliver,  7  Gill  &  J.  192 ;  Helms  ^.  Fran- 
ciscus,  2  Bland,  544;  Long  v.  White,  5 
J.  J.  Marsh.  230.  But  see,  and  consider, 
Barrow  v.  Barrow,  4  K.  &  J.  409.  Under 
the  General  Statutes  of  Massachusetts,  c. 
108,  o.  3,  in  which  it  is  provided  that  "a 
married  woman  may  bargain,  sell,  or  con- 
vey her  separate,  real,  and  personal  prop- 
erty, and  enter  into  any  contracts  in  refer- 
ence to  the  same,"  a  married  woman,  with 
the  written  assent  of  her  husband,  given 
according  to  the  provisions  of  the  same 
act,  may  enter  into  a  written  executory 
agreement  for  the  sale  of  her  real  estate, 
and  specific  performance  thereof  may  be 
decreed  in  equity.  Baker  v.  Hathaway, 
5  Allen,  103.  See  Basford  v.  Pearson,  7 
Allen,  506 ;  Dresel  v.  Jordan,  104  Mass. 
407.  But  such  written  assent  is  indispen- 
sable. Townsley  v.  Chapin,  12  Allen,  479. 
An  agreement  by  her  husband  will  not 
bind  her.  Daniel  v.  Adams,  Amb.  495  ;  1 
Eq.  Cas.  Abr,  62,  pi.  2  ;  Martin  v.  Mitchell, 
2  J.  &W.  413 ;  Crofts  v.  Middleton,  2  K. 
&J.  194;  S.  C.  8  De  G.,  M.  &  G.  192;  7 
Edw.  4,  14  b ;  Boynton  v.  Hazelboom,  14 
Allen,  107. 

(v)  Avery  v.  Griffin,  L.  R.  6  Eq.  606. 

{w)  Aylett  V.  Ashton,  1  Myl.  &  Or.  105. 
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[having  elected,  may  be  ordered  to  complete  her  contract,  on  the 
ground  that  she  shall  not  avail  herself  of  fraud,  (x) 

If,  having  a  power  of  appointment,  she  enter  into  a  contract  ex- 
Where  she  is  ecuted  with  the  formalities  required  by  the  power  ;  {y) 
her  separate  or,  if,  as  respects  estate  settled  merely  to  her  separate 
DoweTto^^  use,  with  no  restraint  on  anticipation,  she  enter  into  such 
appoint.  2i  contract  as  would  bind  her  if  a  feme  sole,  (z)  the  es- 

tate, in  either  case,  is  bound,  although  no  decree  can  be  made 
against  her  personally ;  (a)  and  even  in  the  case  of  an  agreement 
in  exercise  of  a  power,  the  want  of  mere  formalities  maj',  it  seems, 
be  supplied  ;  e.  g.  where  a  married  woman,  having  a  power  to  ap- 
point by  deed,  enters  into  a  contract  not  under  seal,  specific  per- 
formance may  be  decreed  ;  (6)  but  this,  it  is  conceived,  would  not 
be  the  case  where  the  omission  went  to  the  substance  of  the  power, 
or  consisted  in  want  of  formalities  which  were  intended  for  her  pro- 
tection, (c)  Thus,  where  a  trustee  had  power  to  lease  at  the  re- 
quest in  writing  of  a  married  woman,  and  she  gave  her  parol  con- 
sent to,  and  executed,  a  lease,  but  before  the  lease  was  delivered  and 
the  counterpart  executed,  withdrew  her  consent ;  it  was  held,  that 
there  was  no  contract  binding  upon  her.  (ci)  Where  her  separate 
estate  is  subject  to  a  restraint  on  anticipation,  this  cannot  be  waived 
by  the  court,  however  much  such  waiver  might  apparently  be  for 
her  advantage,  (e) 

A  husband  may  adopt  and  enforce  his  wife's  contract.  Thus, 
A  husband  where  a  married  woman,  without  her  husband's  knowl- 
Ms  wiff's"^"^  edge,  induced  her  father  to  sell  her  a  field,  to  be  paid  for 
contract.  gut  of  her  private  savings,  and  he,  after  some  reluctance, 
accepted  the  money,  and  put  the  husband  into  possession,  which 

(a:)  Sec,  and  consider,  Barrow  f.  Barrow,  (a)  Nantes   v.    Coi-rock,    9    Ves.    189; 

4  K.  &  J.  409,  and  cases   there  cited  ;  and  Aylett    v.  Ashton,   1    Myl.    &   Cr.   112; 

see  Sharpe  v.  Foy,  L.  R.  4  Ch.  Ap.  35.  Francis  v.  Wigzell,  1  Madd.  258. 

[y)  See  1  Siigden  V.  &  P.  (8th  Am.  ed.)  (i)  See  Stead  u.  Nelson,  2  Beav.  245; 

206;  Daniel  y.  Adams,  Arab.  498;  Martin  Dowell  v.  Dew,  1  Yo.  &  Col.  C.  C.  345. 

V.  Mitchell,  2  Jac.  &  W.  425 ;  Heather  v.  (c)  See  Lassence  v,  Tierney,  1  Mac.  & 

O'Neill,  2  De  G.  &. J.  417,  418;  Atkinson  G.  551,   572;    Thackwell   v.  Gardiner,  5 

V.  Smith,  4  Jur.  N.  S.  963;  reversed,  lb.  De  G.  &   S.  58,  65;  Hughes  v.  Wells,  9 

1160 ;  3  De  G.  &  J.  186.  Hare,  749  ;  Hopkins  v.  Myall,  2  Russ.  & 

(z)    Grigby  v.  Cox,   1  Ves.    sen.   518;  My.  86. 

Wainwright   v.   Hardisty,    2   Beav.   363;  [d)  Phillips  y.  Edwards,  33  Beav.  440. 

Stead   V.  Nelson,  2   Beav.   245 ;    but   see  (e)  Robinson  v.  Wheelright,  2  Jur.  N. 

Harris  v.  Mott,  14  Beav.  169  ;  quaere  the  S.  32  ;  21  Beav.  214  ;  6  De  G.,  M.  &  G. 

dictum,  170  ;  and  see  Chester  v.  Piatt,  cited  535. 
1  Sugden  V.  &  P.  206. 
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[was  retained  ten  years  without  payment  either  of  rent  or  of  inter- 
est on  the  purchase-money,  it  was  held  that  the  husband,  who  had 
remained  in  ignorance  of  the  transaction,  was  entitled  to  have  the 
contract  specifically  performed.  (     ) 

In  one  case  (^)  a  question  arose,  but  was  not  de-  whether 
cided,  as  to  whether  the  wife  surviving  may  adopt  her  ^dopS 
husband's  contract  for  sale  -of  her  r^al  estate.  husband'a 

A      J     1  1      )  ■^t       n  contract. 

And  the  vendor  s  contract  will,  of  course,  not  be  en-   vendor's 
forced  against  persons  claiming  under  a  prior  title  which    contract  can- 
he  himself  could  not  have  displaced  by  a  conveyance ;   forced 
e.  g.  a  dowress  under  the  old  law,  (Ji)  or  a  wife  seised   te'daimng 
of  an  estate  of  inheritance  ;  nor  will  the  contract  of  a  ten-   ateoTufe"*"^ 
ant  for  life  be  enforced  against  the  trustees  of  the  rever-   ''"^' 
sion  who  are  empowered  but  decline  to  sell  at  his  request,  (i) 

So,  the  contract  for  purchase  will  be  enforced  against  the  pur- 
chaser himself,  his  committees  in  lunacy,  (Jc)  and  real   p     .       , 
and  personal  representatives.       Where    the    purchaser,   contract  will 

1        ■  -1  PI  'i  ,  ■        •,      be  enforced 

havmg  paid  part  or  the  purchase-money,  became  insol-   against  Mm- 
vent,  and  his  assignees,  upon  a  bill  being  filed  against   representa- 
thein,  disclaimed,  the  court  declared  the  representatives   *'^^^' 
of  the  vendor  absolutely  entitled  to  the  estate.  (J) 

A  married  woman's  separate  estate  may  be  liable  under  her  con- 
tract for  purchase  ;  (m)  but  the  vendor's  suit  must  be  di-   Against  sep- 
rected   specifically  against    such    separate    estate,    and   ^^^^^^^^ 
should  not  seek  a  decree   against    her    personally,  (n)    woman. 
Whether  the  same  relief  would  be  afforded  in  the  case  of  her  parol 

(f)  Millard  w.  Harvey,  33  Beav.  237;  10     ed.)  85  ;  Yanger  v.  Skinner,  1  McCarter 
Jur.  N.  S.  1167.  (N.  J.),  389;  Gibson  u.    Soper,  6   Gray, 

[g)  Humphreys  v.  HoUis,  Jac.  76.  279;  Carr  v.  HoUiday,  5  Ired.  Eq.  167,;  1 
(A)  But  see  Wilson  i.  Williams,  3  Jur.     Sugden  V.  &  P.  (8th  Am.  ed.)  208,  209. 

N.  S.  810.  (/)  Gabriel  v.  Sturgis,  5  Hare,  97. 

(i)  Thomas  v.  Bering,  1  Keen,  729.  (m)  See  Holme  v.  Tenant,  1  Bro.  C.  C. 

(k)  Shelf,  on  Lun.  564;  1  Sugden  V.  &  16;  1  White  &  T.  L.  C.  324,  and  cases 

P.   208.     "  The   result  of  the  authorities  cited  in  next  note. 

seems  to  be  that  dealings  of  sale  and  pur-  (n)  Francis  v.  Wigzell,  1  Madd.  258  ; 

chase,  by  a  person  apparently  sane,  though  and  see  Murray  v.  Barlee,  4  Sim.   82  ; 

subsequently  found  to  be  insane,  will  not  Owens  v.  Dickenson,  Cr.  &  Ph.  48  ;  Mus- 

be  set  aside  against  those  who  have  dealt  ton  ti.  Bradshaw,  10  Jur.  402,  V.  C.  E. ; 

with  him  on  the  faith  of  his  being  a  person  15  Sim.  192 ;  Gaston  v.  Erankum,  2  De  G. 

of  competent  understanding."   Lord  Cran-  &  S.  561  ;  Dowling  v.  Maguire,  LI.  &  G. 

worth  L.  C.  in  Elliott  v.  Ince,  7  De  G.,  t.  Plunk.  1, 19  ;  Owen  v.  Homan,  3  Mac.  & 

M.  &G.  475.     See  Price  w.  Berrington,  3  G.  378;    Hughes  .,.  Wells,  9   Hare,  773; 

Mac.  &  G,  486 ;  1  Dan.  Ch.  Pr.  (4th  Am.  Crofts  v.  Middleton,  8  De  G.,  M.  &  G.  192. 
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[contract   followed   by  part  performance,  seems  to  be  somewhat 
doubtful,  (o) 

4.  As  to  the  Parties  to  the  Suit. 

In  general,  it  is  only  necessary  to  make  those  persons  parties  to 

.  a  suit  for  specific  performance  who  were  parties  to  the 

parties  to  the    contract,  (p)     For  ifistance,  a  purchaser  cannot  join  as 

co-defendants  the  receivers  or  stewards  of  the  owners  of 

Parties  to  the 
contract  are, 
in  general, 
alone  neces- 
sary parties 
to  the  suit. 

Piirchaser 
cannot  join 
as  co-defend' 


the  estate,  although  they  are  in  that  capacity  possessed 
of  the  title-deeds,  delivery  of  which  is  sought  by  the 
suit ;  (^q)  nor,  it  would  seem,  the  wife  of  the  vendor 
who  has  possessed  herself  of  the  deeds  ;  (r)  nor  a  mort- 
gagor whose  mortgagee,  or  mortgagee's  trustee,  has  en- 
ant,  receiver,  tered  into  the  contract  under  a  mortgage  power  of  or 
'  trust  for  sale  ;  (s)  nor,  upon  a  sale  by  a  mortgagor,  the 
mortgagee,  nor  any  person  interested  in  the  equity  of  redemp- 
tion ;  (t)  nor  a  person  who  has  joined  the  vendor  in  the  sale  in 
respect  of  other  property,  under  conditions,  as  to  laying  out  roads, 
or  parties  ^^•■'  affecting  the  whole  estate  ;  (m)  nor,  as  a  general  rule, 
claiming  ad-   any  person  upon  the  ground  of  his  claiming  any  adverse 

verse  inter-       .■''  '■  °         ,.,.  -i 

ests  prior  to     mterest  which  was    vested   in    him    prior   to   the    con- 

the  contract.      .         ,      ,    s 

tract,  (y) 
Nor  need  a  stranger  to  a  contract  be  made  a  party  to  a  suit  on 
Persons  in-      the  ground  of  his  being  interested  in  the  contract,  or 

contract,  and 


terested  m      bound  to  concur  in  the  conveyance  ;  as  where,  on  the 


(o)  But  see  Vaughan  v.  Vanderstegen,    Daking  v.  Whimper,  26  Beav.  568  ;  1  Dan. 
2  Drew.  183.     The  precise  extent  to  which     Ch.  Pr.  (4th  Am.  ed.)  230,  231. 


the  separate  estate  of  a  married  woman 
is  liable  for  her  general  personal  engage- 
ments, must  still  be  regarded  as  unsettled. 
See  Johnson  i).  Gallagher,  30  J.  L.  Ch. 
298 ;  3  De  G.,  F.  &  J.  494 ;  Blackford  v. 
Wooley,  9  Jur.  N.  S.  568;    Shuttock  v. 


(q)  M'Namara  v.  Williams,  6  Ves.  143. 

(i)  Muston  i.  Bradshaw,  10  Jur.  402,. 
V.  C.  E. ;  15  Sim.  192. 

(s)  Clay  V.  Sharpe,  18  Ves.  346,  note; 
Corder  v.  Morgan,  18  Ves.  344. 

(()  Tasker  v.  Small,  3  Myl.  &  Cr.  63 ; 


Shuttock,  L.   E.   2    Eq.  182;    Tullett  v.     Long  w.  Bowling,  33  Beav.  585. 


Armstrong,  4  Beav.  319  ;  Mrs.  Matthew- 
man's  case,  L.  R.  3  Eij.  781  ;  Hobday  v. 
Peters,  28  Beav.  354  ;  Dowling  v.  Maguire, 
LI.  &  G.    (.   Plunk.    1  ;  Willard  ,,.  East- 


(«)  Peacock  v.  Penson,  11  Beav.  355, 
359. 

{v)  Delabere  v.  Norwood,  3  Swanst.  144  ; 
Petre  v.  Duncombe,  7  Hare,  24 ;  1  Sugden 


man,  15  Gray,  328,  335  ;  Rogers  v.  Ward,     V.  &  P.  232;    but  see  CoUett  v.  Hover,  1 


8  Allen,  387  ;  Picard  v.  Hine,  L.  R.  5  Ch. 
Ap.  274  ;  2  Sugden  V.  &  P.  686. 

(p)Humphreys  v.  HoDis,  Jac.  75 ;  Wood     cases  cited. 
V.  White ;    4  Myl.   &   Cr.   460 ;    but    see 


Coll.  227  ;  and  see,  as  to  multifariousness, 
Inman  v.  Wearing,  3  De  G.  &  S.  732,  and 
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fsale  in  two  lots  of  leaseholds  held  under  an  entire  rent,   bound  to  join 

,  .  1111^^  convey- 

it  was  stipulated  that  the  purchaser  of  each  lot  should  be  ance,  not  a 
a  party  to  the  assignment  of  the  other  lot,  for  the  pur-  party  to  ven- 
pose  of  entering  into  the  covenants  by  way  of  indem-  °'^'^  '"' 
nity  usual  in  such  cases,  it  was  held,  that  the  purchaser  of  lot  2 
was  not  a  necessary  party  to  the  vendor's  bill  for  specific  perform- 
ance of  the  purchase  of  lot  1.  (w)  So,  where  a  land-owner  agreed 
to  sell  land  to  a  railway  company,  and  to  buy  up  his  tenant's  inter- 
est, it  was  held  that  the  tenant  was  not  a  necessary  party  to  the 
vendor's  bill  for  specific  performance  and  to  restrain  trespass  by  the 
company,  (a;)  But  in  a  suit  not  merely  for  specific  performance, 
but  also  for  recovery  of  the  possession,  the  party  actually  in  pos- 
session, although  no  party  to  the  contract,  may  properly  be  made  a 
defendant.  («/)  So,  too,  a  stranger  to  the  contract  may,  by  inter- 
meddling in  it,  —  as,  e.  g.  by  claiming  an  interest  in  the  purchase- 
money,  —  make  himself  a  proper  party  to  a  suit  for  specific  per- 
formance. (2) 

Persons  having  rights  adverse  to,  or  inconsistent  with,  those  of 
the  vendor,  or  having  no  rights  in  the  subiect-matter  of 

Persona  hav- 

the  suit,  ought  not  to  be  joined  with  him  as  co-plain-   ing  adverse, 

tiffs ;  (a)  and  if,  being  infants,  they  were  so  joined  in   „  no  rights| 

respect   of    adverse    or   inconsistent   rights,    the    court   j^e  vendor" 

would,  before  the  15  &  16  Vict.  c.  86,  have  refused  to   as  co-plain- 
tiffs ; 

make  a  decree,  even  by  consent ;  (J)  nor,  as  a  general 
rule,  can  parties  claiming  such  rights  be  made  defendants  to  the 
purchaser's  bill ;  (c)  but  they  may,  it  would  appear  (and   but  may  be 
this  seems  to  form  an  exception  to  the  above  general   f^^danto 
rule),  be  made  defendants  to  the  vendor's  bill;  (d}  and   »«»»*'«• 

{w)  Patterson  v.  Long,  5  Beav.  186.  176  ;  Daking  v.  Whimper,  26  Beav.  568; 

(x)  Robertson  v.  Great  Western  Bail-  Fenwiek  v.  Bulman,  L.  R.  9  Eq.  165,  V. 

way  Co.  10  Sim.  314  c.  C.  S.      In   Carter  v.  Mills,  30   Miss.   (9 

{y)  Bishop  of  Winchester  v.  Mid-Hants  Jones)  432,  which  was  a  suit  for  specific 

Railway  Co.  L.  R.  5  Eq.  17.  performance  of  a  contract  to  convey  land, 

{z)  West  Midland  Railway  Co.  v.  Nix-  it  was  held  that  a  person  not  made  a  party, 

on,  1  H.  &  M.  176.  who  claims  a  superior  title  to  the  land  in 

(a)  See  Fulham  v.  M'Carthy,  1  H.  L.  question  under  the  party  of  whom  per- 

Cas.  703  ;  Padwick  v.  Piatt,  11  Beav.  503.  formance  is  sought,  may  come  in  and  as- 

(5)  See  Wood  v.  White,  4  Myl.  &  Cr.  sert  his  rights ;  as  a  decree  might  affect 

483.  them  injuriously  by  casting  a  cloud  upon 

(c)  Tasker  v.  Small,  3  Myl.  &  Cr.  63  ;  his  title. 

De  Hoghton   o.  Money,  L.  R.   2   Ch.  Ap_  (d)    See  Calv.  on  Part.  329  ;  Evans  u. 

164, 170  ;  but  see,  and  consider.  West  Mid  Jackson,  8  Sim.  217 ;  Sanders  y.  Richards, 

land  Railway  Co.  0.  Nixon,  1    H.  &   M.  2  Coll.  568  ;  and  see  Lord  Langdale's  re- 
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[the  court  has,  by  consent,  made  a  decree  in  a  suit  for  specific  per- 
formance by  several  purchasers  at  the  same  sale,  (e) 

However,  where,  at  a  sale  by  auction,  it  was  arranged  that  a 
Purchaser  portion  of  lot  A.  should  be  sold  as  part  of  lot  B.,  it  was, 
of  one  lot,       on  a  bill  filed  by  the  purchaser  of  lot  A.  for  specific  per- 

when  neces-  •:.  -^  .  11111 

sary  party  lormance  accordnig  to  the  particulars,  held,  that  the  pur- 
spectof  an-  chasers  of  lot  B.  were  necessary  parties  ;  upon  the  spe- 
°  ^"^  "'■  cial  ground  that  the  vendor  ought  not  to  remain  exposed 
to  another  suit  by  the  purchaser  of  lot  B.  for  specific  performance 
according  to  the  arrangement  at  the  sale.  (/) 

If  the  contract  were  entered  into  by  an  agent,  and  were  under 
Agent  must  Seal,  the  other  party  may  insist  upon  the  agent  being 
contract  un-  included  in  any  suit  for  specific  performance  by  the  prin- 
der  seal.  cipal  ;    inasmuch    as    the  performance  of  the  covenant 

with  the  principal  would  be  no  defence  to  an  action  at  law  by  the 
agent.  (^) 

Generally,  however,  the  contract  is  not  under  seal ;  but,  even 
then,  if  the  agency  be  not  apparent  on  the  contract,  the 

When  to  be  ;  b         J  II  .      .^ 

made  party,      j  o  i  inal    contractor    should    (unless    the    plaintiff    can 

if  contract  ,  n     1  1  1  * 

not  under  prove  the  agency)  be  made  a  party  to  the  suit,  as  a 
defendant,  (7i)  in  order  to  bind  his  apparent  inter- 
est ;  (i)  and,  although  an  action  at  law  might  in  such  case  be  main- 
tained by  either  agent  or  principal,  if  a  bill  be  filed,  the  parties 
beneficially  interested  in  the  contract  must  be  the  parties  to  the 
Auctioneer  Suit,  (/c)  So,  an  auctioneer  is  frequently  made  a  co- 
wh^"made  plaintiff  with  the  vendor,  upon  the  ground  either  of  his 
paf'y-  having  an  interest  in  the  contract,  or  of  his  liability  to 

marks   as  to  tlie  judgment   creditors,  in  (g)  See  Cooke  v.  Cooke,   2  Vem.  36; 

Lord  Leigli  a.  Lord  Ashburton,  11  Beav.  Cope  v.  Parry,  2  Jac.  &  W.   538 ;  1  Dan. 

474.  Ch.  Pr.  (4th  Am.  ed.)  195. 

(e)  Hargreaves  v.  Wright,  10  Hare  Ap.  (A)    See,     and    consider,    Fulham    v. 

56.  M'Carthy,  1  II.  L.  Cas.  703  ;   Chadwick 

(_/■)  Mason  v.  Franklin,  1  Yo.  &  Col.  C.  v.  Maden,  9  Hare,  188. 

C.239.     In  general,  purchasers  of  different  (i)  1  Dan.  Ch.  Pr.  (4th  Am.  ed.)  196  ; 

lots   cannot  be  joined   as  co-defendants;  Taylor u.  Lolmon,  4  Myl.  &  Cr.  134;  and 

Rayner  v.  Julian,  2  Dick.  177  ;    Brookes  see  Nelthorpe  v.  Holgate,  1  Coll.  217,218; 

«.  Lord  Whitwonh,  1   Mad.   86;    1   Dan.  where  it  was  held  that  an  agent  might  join 

Ch.   Pr.  (4th   Am.   ed.)    335,   344.     But  as  co-plaintiff. 

where  an   administrator  had    collusively  (k)  Small  ;;.  Attwood,  1  You.  457  ;  the 

sold  separate  lots  to  separate  purchasers  words  "  suit"  and  "contract,"  in  lines  10 

at  the  same  sale,  a  bill  against  all  the  pur-  and  II,  should  evidently  be  transposed, 
chasers  was  held  not  to  be  multifarious. 
Forniquet  v.  Forstall,  34  Miss.  87. 


AS  TO  THE  PARTIES  TO  THE  SUIT.  1445 

[an  action  for  the  deposit.  (Z)     But  if  the  agent  has  no  interest  in 
the  contract  or  the  subject-matter   thereof,  and  is  under    . 

,.   ,.,.        .  ,.    1  1       .  .  Agent  when 

no  liability  in  respect  ot  the  contract,  he  is  an  improper   an  improper 
party  to  the  suit ;  (m)  and  it  seems   probable  that  he   '"  ^' 
Ought  not,  at  least  as  a  defendant,  to  be  made  a  party  in  respect  of 
his  supposed  liability  to  pay  damages  or  restore  the  deposit,  (n) 

If  the  vendor  die  before  completion,  his  personal  representatives, 
as   being    entitled    to  the    purchase-money,  are   primd 

^..1  i.-rt.T^i  1  1  Death  of  ven- 

jacte  the  proper  piamtitts.     It  the  personal  estate  has   dor.whothen 

been  vested  in  trustees,  under  an  order  of  the  court,   sue'pur-'" 

and  a  Wll  is  filed  by  such  trustees,  the  personal  repre-  ^^rproper 

sentative  is  still  a  necessary  party  ;  (o)  and  unless  the    parties  to 

plaintiffs  have  power  to  convey  the  vendor's  interest  in 

the  estate,  (p)  the  person  in  whom  the  same    is  vested,  or  who 

has  power  to  convey  it,  must  also  be  made  a  party  ;  Co)    „ 

.  ,      .  .n    1  r      .;  '  \iy    jj^j^^  ,^i,j,„ 

but  if  there  are  devisees,  or  if  the  executors  are  em-  unnecessary 
powered  to  sell,  the  heir  is  said  to  be  an  unnecessary 
party,  (r)  as  the  purchaser  has  no  right  to  insist  on  proof  of  the  will 
against  the  heir  ;  (s)  or  to  require  his  concurrence  ;  (t)  unless  it  is 
conceived,  there  is  reasonable  ground  for  disputing  the  validity  of 
the  will.  If  the  vendor  have  devised  the  estate  in  strict  settlement, 
the  trustees,  the  persons  (if  any)  in  whom  the  first  estate  of  inher- 
itance is  vested,  (m)  and  the  intermediate  tenants  for  life,  («)  and 
the  owners  (if  ascertained)  of  any  intermediate,  contingent,  or  ex- 
ecutory estates,  («f)  must  be  made  parties. 

{I)  1  Dan.  Ch.  Pr.    (4th  Am.  ed.)  195,  (g)  Roberts  v.  Marchant,   1   Hare,  547  ; 

196.  Fowler  u.  Lightburn,  U   Ir.  Ch.  R.  495  ; 

(m)  King  of  Spain  y.  Machado,  4  Russ.  Story   Eq.   PI.  §§   160,  177;    Morgan  v. 

225,  240 ;  Kingsley  v.  Young,  cited  1  Dan.  Morgan,  2  Wheat.  298. 

Ch.  Pr.  (4th  Am.  ed.)  296.  ())  See  Calv.  on  Part.  327. 

(n)  See  Kendall  v.  Beckett,  2  Russ.  &  (s)  Colton   y.  Davis,  3  P.   Wms.   192; 

M.  90  ;  Sainsbury  v.  Jones,  5  Myl.  &  Cr.  Bellamy  v.  Liversidge,  1    Sugden  V.  &  P. 

1,  4  ;   Aberaman  Iron  Works  v.  Wickens,  (8th  Am.  ed.)  439  ;  Boyse  d.  Lord  Ross- 

L.  R.  5  Eq.  514 ;    S.   C.  L.  R.  4  Ch.  Ap.  borough,  Kay,  71 ;  3  De  G.,  M.  &  G.  817  ; 

101.  6H.L.  Cas.  2. 

(o)  See  Cave  v.  Cork,  2  Yo.  &  Col.  C.  (<)   M'Culloch  v.  Gregory,  3  K.  &  Jo. 

C.  130,  133.  12. 

(p)    I.  e.  the  estate,  whether  legal  or  (u)  Hopkins  v.  Hopkins,  1  Atk.  590. 

merely  equitable,  which  the  vendor  held  (u)  Gore  w.  Stackpoole,  1  Dow,  18,  31. 

subject  to   the   contract.    See  Roberts    o.  (»)  1  Dan.  Ch.  Pr.   (4th  Am.  ed.)  265, 

Marchant,  1  Hare,  547.  226. 
voi,.  II.                              42 
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[So,  the  personal  representatives  of  the  vendor,  and 


Who,  in  such 
a  case,  proper 

parties  to        the  persons,  who  have  power  to  convey  his  estate,  are 

fiurchaser's  .  i  i     i  mi     ^    n 

bill.  the  proper  parties  to  a  purchaser  s  bill.  (2;) 


So,  if  the  vendor  have,  by  act  inter  vivos,  assigned  his  in- 
terest under  the  contract,  he  —  or  if  he  be  dead,  his  per- 
sonal representative  —  must  be  a  party  to  the  assignee's 
bill  as  defendant;  or,  if  such  interest  be  recoverable 
at  Imv,  either  as  defendant  or  as  co-plaintiff.  («/)     So, 


Alienation  o£ 
vendor's  in- 
terest by  act 
inter  vivos ; 
who  proper 
parties  to  suit 

against  or  by  if  subsequently  to  the  contract  the  vendor  have  aliened 
or  incumbered  the  estates  contracted  for,  the  weight  of 
authority  seems  to  show  that  the  alienees  or  incumbrancer^,  if  they 
took  with  notice  of  the  contract,  may  be  made  defendants  to  the 
purchaser's  bill,  (z) 

When  the  estate  is  vested  in  trustees  in  trust  to  sell,  and  pay 
Cestuis  que  the  proceeds  to  specified  persons  with  power  to  give  re- 
unnecessary  ceipts,  the  cestuis  que  trust  are  not  necessary  parties  to 
parties.  tlie  suit.  (a) 

If  the  purchaser  die  before  completion,  his  heir,  or  devisee  (if 
„     ,    J  the  estate  be  one  of  inheritance),  is  the  party  entitled  to 

chaser;  who  sue  for  Specific  performance,  making-  the  personal  repre- 
entitled  to  .     '              .'       .„  ,             ,                            p     ,                 1 
sue  vendor,  sentatives  parties,  if  he  seek  payment  of  the  purchase- 
proper  par-  money   out  of  the    personal    estate  ;  (J)    so,  on    a  bill 
ties  to  suit;  gj^^  ^^  ^|^g  vendor,  the  heir  or  devisee  of  the  purchaser 


(x)  Sec  Calv.  on  Part.  327. 

(y)  See  Fulham  v.  M'Carthy,  1  H.  L. 
Cas.  703,  722  ;  Ryan  v.  Anderson,  3  Madd. 
174  ;  Padwick  v.  Piatt,  11  Beav.  503. 

(z)  See  Daniels  v.  Davidson,  16  Vcs. 
249;  Echliff  v.  Baldwin,  IG  Ves.  267; 
Spence  v.  Hogg,  1  Coll.  225  ;  CoUett  v. 
Hover,  1  Coll.  227  ;  Potter  v.  Sanders,  6 
Hare,  1  ;  Shaw  u.  Thackray,  1  Sm.  &  G. 
537  ;  but  see,  contra,  Cutts  o.  Thodey,  1 
Coll.  223  ;  Leuty  v.  Hillas,  2  De  G.  &  J. 
1 10.  Where  the  vendor  enters  into  a  new 
contract  for  the  sale  of  the  same  estate,  the 
iccond  vendee  is  a  necessary  party  defend- 
ant in  a  suit  to  enforce  specific  perform- 
ance of  the  first  contract.  ITuUerton  e/. 
McCurdy,  4  Lansing,  132.  See  But- 
trick  V.  Holden,  13  Met.  255  ;  ante,  1436, 
note  (b)  ;  Clark  <..  Flint,  22  Pick.  231. 
Every  subsequent  purchase;-  from  either 
the  vendor  or  purchaser,  with  notice,  be- 


comes liable  to  the  same  equities  as  the 
party  would  be  from  whom  he  purchased. 
1  Story  Eq.  Jur.  §  789 ;  Champion  i,. 
Brown,  6  John.  Ch.  398,403;  Muldrow  y. 
Muldrow,  2  Dana,  387  ;  Hampton  v.  Ed- 
elen,  2  Harr.  &  J,  64 ;  Hoagland  v.  La- 
tourette,  1  Green  Ch.  254 ;  Langdon  v. 
Woolfolk,  2  B.  Mon.  105.  The  assignee 
of  the  vendor  may  have  an  equity  for  spe- 
cific performance,  by  a  bill  in  which  the 
purchaser  and  vendor  may  be  made  parties 
defendants  :  the  purchaser  to  pay  and  the 
vendor  to  convey  to  the  purchaser  upon 
such  payment.  Hanna  v.  Wilson,  3  Grat. 
243  ;  see  decree  in  this  case. 

(a)  Wakeman  v.  Duchess  of  Rutland, 
3  Ves.  233 ;  Binks  u.  Lord  Rokeby,  2 
Madd.  227  ;  Potts  v.  Thames  Haven  Co. 
15  Jur.  1004,  V.  C.  P. 

(b)  Broome  u.  Monk,  10  Ves.  597; 
Buckmaster  v.  Harrop,  13  Ves.  456. 
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[is  a  necessary  party  to  the  suit ;  (c)  so,  if  the  bill  be  filed  against 
the  heir  or  devisee  of  the  purchaser,  the  personal  repre-    ^^  to  suit  by 
sentatives  must  be  made  parties,  because  the  purchase-   ^^^d"'- 
money  is  primarily  payable  out  of  the  personal  estate,  (c?) 

If  the  purchaser  have  assigned  the  benefit  of  the  contract,  the 
suit  against  the  vendor  for  specific  performance  should.    Alienation  of 
it  would  seem,  be  by  the  assignee,  (e)  making  the  pur-   fnYere^by' 
chaser  a  defendant.     If,  however,  the  purchaser  merely   «<='  ™*1'"  "'- 

'  ^  "^     vos ;  who 

enter  mto  an  ordinary  agreement  for  a  sub-sale,  agree-   proper  par- 

,  .         ,p  ,  ,  ,  .        tiestosuitbr 

mg  nimselt  to  convey  the  estate,  and  not  that  the  orig-  or  against 
inal  vendor  shall  convey  it,  the  sub-purchaser  is  not, 
in  general,  a  necessary  or  proper  party  to  a  suit  for  the  perform- 
ance of  the  original  contract.  ( /" ) 

And  where  the  purchaser's   assignee    has   been   ac-  purchaser 

cepted   in    his  place  by  the  vendor,  the  original   pur-  "y'f^ig^"" 

chaser   should   not   be    made  a    party  to  the    vendor's  ?'§"'=«  ^'^ 

'^       •'  been  accept- 

SUlt.  (^)  ed  by  vendor. 

5.   As  to  the  Bill. 

If  the  bill  state  that  the  agreement  was  in  writing,  it  need  not 
allege  signature  ;  (h)  nor  that  it  was  duly  stamped,  (i)    j^^  t„  {^^j^ 
But  the  mere  allegation  of  an  agreement,  without  any   "*  """• 
statement  that  it  was  in  writing,  is  nothing  more  than   it  need  not 
an  allegation  of  a  verbal  agreement ;  and  unless  from  the    a"<'g«  signa- 

o  o  ture  or  agree- 

other  averments  in  the  pleadings  a  written  agreement    ""^t- 

must  necessarily  be  presumed,  the  bill  is  demurrable.  (A;) 

(c)    Townsend    v.    ChampernoTvne,    9  worth  v.  Young,  4  Drew.  1  ;  1  Dan.  Ch. 

Price,  130.  Pr.  (4th  Am.  ed.)  36.5. 

{d)  1  Dan.  Ch.  Pr.  (4th  Am.  ed.)  28.5;  (i)  1  Dan.  Ch.  Pr.  (4th  Am.  ed.)  365, 

StoryEq.  PI.  §   177;    Cocke  </.  Evans,  9  366. 

Yerger,  287.  (k)  1  Dan.  Ch.  Pr.  (4th  Am.  ed.)  365  ; 

(c)  See  Eulham   i-.   M'Carthy,  1   H.  L.  Whitchurch  v.  Bevis,  2  Bro.  C.  C.   559  ; 

Gas.  703,  717  ;  Padwick  v.  Piatt,  11  Beav.  Barkworth  r.  Young,  4  Drew.  1  ;  Redding 

503  ;  but  see  Nelthorpe  v.  Holgate,  1  Coll.  v.  Wilkes,  3   Bro.   C.   C.   400  ;  Wood  i-. 

203.  Midgley,  5  De  G.,  M.  &  G.  41 ;  Piercy  u. 

(/)  See  Anon.  u.  Walford,  4  Russ.  372  ;  Adams,  22  Geo.  109.     But  see  Cosine  d. 

Chadvdck  v.  Maden,  9  Hare,  188;    Fen-  Graham,  2  Paige,  177,  where  Chancellor 

wicki).  Bulman,  L.  R.  9  Eq.  165.  Walworth  says:  "If   the  agreement,   as 

{g)  Holden  v.  Hayn,  1  Meriv.  47  ;  Hall  o.  stated  in   the  bill,  appears  to  be  a  parol 

Laver,3  Yo.  &  Coll.  191.    See  Hemingway  agreement  only,  and  no  sufficient  grounds 

V.  Fernandes,  13  Sim.  228  ;  Shaw  v.  Fisher,  are  alleged  to  take  the  case  out  of  the  stat- 

5  De  G.   M.  &  G.  596.  "te,  the  defendant  may,  by  demurrer,  ob- 

{h)  Rist  V.  Hobson,  1  Sim.  &  Stu.  543 ;  ject  to  any  relief  founded  thereon.     But, 

Field  V.  Hutchinson,  1   Beav.  599  ;  Bark-  if  it  is  stated  generally,  that  an  agreement 
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[Where  letters  are  relied  upon,  they  may  be  stated  in  the  bill, 
either  as  constituting  the  agreement,  or  as  evidence  of  a 

Letters,   how  •       i       i  ■        -.i   i 

tobereferred   parol  agreement;  m  the  latter  case,  it  will  be  necessary 
to  prove  other  matter  sufficient  to  take  the  case  out  of 
the  statute.  (/) 

As  a  general  rule,  the  bill  need  not  state  inferences  or  results  of 
Inferences  of  law  arising  from  the  facts  alleged.  It  has,  however, 
to  be  stated"  been  held,  that  a  vendor  meaning  to  rely  on  the  pur- 
chaser's waiver  of  his  primd  facie  right  to  a  marketable 
title,  must  allege  or  charge  such  waiver,  and  that  it  is 
not  sufficient  to  allege  facts  which,  if  proved,  would  be 
of  it.  (to)  But  on  the  other  hand,  it  is  improper  to 
introduce  general  charges  or  averments  of  waiver,  &c., 
unsupported  by  a  statement  of  the  particular  facts. 
The  party  ought  to  so  frame  his  case  upon  the  record, 
that  the  court  can  fairly  see  what  the  case  is  which  is  to  be  relied 
on.  (n) 

It  has  been  held  that  a  bill  which  shows  that  a  speci- 
fied consent  is  requisite  to  enable  the  plaintiff  to  perform 
the  contract,  but  omits  to  state  that  such  consent  has 
been  obtained,  is  not  therefore  demurrable,  (o) 
Where  the  contract  is  originally  conditional,  the  performance  of 
the  condition  should  be  alleged  ;  so,  where  it  purports  to 
be  signed  by  an  agent,  the  fact  of  the  agency,  and  the 
authority  of  the  agent,  should  be  alleged  and  proved  ! 
so,  also,  the  plaintiff  should  state  that  he  has  performed, 
or  been  ready  and  willing  to  perform,  his  part  of  the 
agreement,  and  that  there  is  no  incapacity  in  the  defend- 
ant to  complete  it.  (^)  If  damages  are  claimed,  some  special  injury 
must  be  shown  :  a  mere  general  allegation  that  the  plaintiff  has 
sustained  damage  being  insufficient,  (g) 

{I)  See  Birce  o.  BletcWey,  6  Madd.  17; 
Skinner  v.  M'Douall,  2  De  G.  &  S.  265  ;  1 
Dan.  Ch.  Pr.  (4th  Am.  ed.)  365. 

(m)  Clive  u.  Beaumont,  1  De  G.  &  S. 
397  ;  and  Gaston  v.  Frankum,  2  De  G.  & 
S.  561. 

(n)  See  Hunter  ti.  Daniel,  4  Hare,  432. 

(o)  Smith  V.  Capron,  7  Hare,  185. 

(p)  Columbine  v.  Chichester,  2  Phil.  27. 

(q)  See  Chinnock  v.  Marchioness  of 
Ely,  2  H.  &  M.  220. 


Waiver  re- 
lied on 
should  be  al 
leged ; 

evidence 

and  facts, 
supporting 
it  should  be 
stated. 


Omission  to 
state  requi- 
site consent, 
held  imma- 
terial. 


Where  the 
contract  id 
conditional, 
the  perform- 
ance of  the 
condition 
should  be  al- 
leged. 


or  contract  was  made,  the  court  will  pre- 
sume it  a  legal  contract  until  the  contrary 
appears;  and  the  defendant  must  either 
plead  the  fact,  that  it  was  not  in  writing, 
or  insist  upon  the  defence  in  bis  answer." 
This  view  is  supported  by  other  cases.  See 
Farnham  u,  Clements,  51  Maine,  426 ; 
Dudley  v.  Bachelder,  53  Maine,  403  ;  Cran- 
ston V.  Smith,  6  R.  I.  231  ;  Wood  u. 
Midgley,  5  De  G.,  M.  &  G.  41,  and  note  ; 
Richards  c.  Richards,  9  Gray,  314. 
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[The  plaintiff  cannot,  under  the  prayer  for  general  relief,  ob- 
tain a  decree  inconsistent  with  either  the  specific  case  Prayerfor 
made,  or  the  specific  relief  prayed  by  the  bill,  (r)  For  fief  "1ia?re- 
instance,  a  vendor  who,  through  want  of  title,  fails  to  |j^[^i„*J  ^^ 
obtain  a  decree  for  specific  performance  against  a  pur-  under. 
chaser  in  possession  cannot,  under  the  prayer  for  general  relief,  ob- 
tain an  account  of  rents  and  profits,  although  the  defendant  by 
his  answer  state  his  readiness  to  pay  a  fair  rent ;  (s)  nor,  where  he 
fails  in  proving  the  agreement  alleged  by  his  bill,  can  he,  in  gen- 
eral, take  a  decree  for  performance  of  a  different  agreement  admit- 
ted by  the  defendant's  answer  ;  (i)  nor  can  he,  under  the  general 
prayer,  obtain  relief,  -which,  although  consistent  with  the  specific 
relief,  is  yet  sustained  only  by  allegations  which  have  been  intro- 
duced merely  as  showing  his  right  to  the  specific  relief;  (u)  and,  in 
general,  where  a  bill  is  filed  making  a  case  of  actual  fraud,  (v)  the 
right  to  relief  being  rested  on  that  ground,  and  such  fraud  is  dis- 
proved or  not  established,  the  court  will  not  allow  the  bill  to  be 
used  for  any  secondary  purpose,  but  will  dismiss  it  with  costs  ;  (w) 
unless  it  allege  other  matter  on  which  the  court  can  ground  a 
decree. 

7.   As  to  how  the  Plaintiff's  Case  may  be  sustained  in  the  Absence    ^g  to  how 

of  a  Written   Aqreement ;  Fraud;  Part  Performance;    Admis-  plaintiff'8 

.  1/  '  '  J  '  case  iTiav  be 

sion  by  Defendant  of  Parol  Agreement ;  Parol  Variation  of  Writ-  sustained 

ten  Agreement.  &<=• 

Although  in  general  there  must,  in  order  to  sustain  a  suit  for 

specific  performance,  be  a  contract  in  writing  within  the  written 

statute  of  frauds,  the  court,  in  certain  cases,  decrees  spe-  ^^n'Sis"' 

cific  performance  of  a  parol  agreement,  upon  the  ground,  p™sed  with; 

1st,  of  fraud  having  been   the  cause  of  the    non-com-  on  ground  of 

phance  with  the  requisitions  of  the  statute ;  2dly,  of  the  *''^"<ii 

(r)  Hiern  u.  Mill,   13  Ves.  119;  Cock-  (u)  Stephens   u.   Guppy,  3   Buss.   171, 

erell  v.  Dickens,  1  M.  D.  &  D.  G.  45,  81,  185. 

Priv.  C. ;  Hill  v.  Great  Northern  Railway  (w)   See  M'Calmont  v.  Rankin,  8  Hare, 

Co.  5  De  G.,  M.  &  G.  72  ;  White  v.  Cud-  1  5. 

don,  8  CI.  &  Fin.  766 ;  Cuddon  v.  The,  1  (lo)  Glasscott  v.  Lang,  2  Phil.  310,  322 ; 

GifF.  395.  and  see  Wilde  v.  Gibson,  1  H.  L.  Cas.  621 ; 

(s)  Williams  v.  Shaw,  3  Russ.  178,  note.  Ferraby  v.  Hobson,  2  Phil.  255,  and  Ma- 

(«)  Legol  u.  Miller,  2   Ves.   sen.  299  ;  guire   u.  O'Reilly,  3   J.   &  L.  224,  240  ; 

but  see  Mortimer  v.   Orchard,  2  Ves.  jr.  Price   v.  Berrington,  3   Mac.   &   G.  486, 

243 ;  JefFery  v.  Stephens,  8  Jur.  N.  S.  947  ;  498 ;  Curson  v.  Belworthy,  3  H.  L.  Cas. 

Hanbury  v.  Litchfield,  2  Myl.  &  K,  629.  742. 
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parol  per-         [parol  agreement  having  been  in  part  performed  ;    or, 
r   3dly, 
ant.  (x) 


i^Zlbr   ^dlj'  of  i*^®  existence    being    admitted  by  the    defend- 

admission 


1st.  If  by  fraud  the  defendant  has  been  prevented  a  compliance 

with  the  requisitions  of  the  statute,  this  will  not  avail 
Fraud  takes  ^  /».       -n   n  •  i     r  i-    ^ 

case  out  of       him,  but  the  plaintiff  will  be  entitled  to  relief  on  prov- 

ing  the  fraud  and  the  parol  contract.  (?/)  But  it  is  not 
fraud  in  a  purchaser  to  decline  to  sign  the  fair  copy  of  an  agree- 
ment, which  he  had  assented  to  when  in  draft,  and  had  promised  to 
sign  as  soon  as  it  was  fair  copied.  (2) 

2dly.  As  to  acts  of  part  performance,  (a)  sufficient  to  take  a  case 
Part  per-         Out  of  the  Statute  of  frauds.  (&)     It  is,  in  general,  of 
the    essence  of   such  an  act,  that    the    court    shall,  by 
reason  of  the  act  itself,  without  knowing  whether  there 
was  an  agreement  or  not,  find  the  parties  unequivocally 


fonnance 
what  acts 
sufficient  to 
take  case  out 
of  statute; 


(x)  .As  to  the  distinction  between  agree- 
ments and  declarations  of  trusts,  see 
Dale  V.  Hamilton,  2  Phil.  266,  275.  See, 
too,  Smith  V.  Matthews,  2  De  G.,  F.  &  J. 
139  ;  7  Jur.  N.  S.  378,  and  cases  there 
cited.  "  When  the  court  is  called  upon 
to  establish  or  act  upon  a  trust  of  lands, 
by  declaration  or  creation,  it  must  not  only 
be  manifested  and  proved  by  writing, 
signed  by  the  party  by  law  enabled  to  de- 
clare the  trust  that  there  is  a  trust ;  but 
it  must  also  be  manifested  and  proved  by 
writing,  signed  as  required,  what  that  trust 
is.''  Per  Turner  L.  J.  in  Smith  v.  Mat- 
thews, 3  De  G.,  P.  &  J.  139. 

(;/)  See  Whitchurch  v.  Bevis,  2  Bro.  C. 
C.  565;  and  note  to  Pym  u.  Blackburn, 
5  Ves.  38,  and  cases  there  collected ;  and 
Morse  o.  Merest,  6  Madd.  26  ;  Lincoln  v. 
Wright,  4  De  G.  &  J.  16  ;  1  Sugden  V,  & 
P.  (8th  Am.  ed.)  150,  151,  174;  Jenkins 
».  Eldredge,  3  Story,  181,  290-293;  Eidg- 
way  V.  Wharton,  3  De  G.,  M.  &  G.  677. 
The  law  is  otherwise  in  Mississippi.  6  H. 
L.  Gas.  238 ;  Box  v.  Stanford,  13  Sm.  & 
M.  93.  And  in  Glass  v.  Hulbert,  102 
Mass.  38,  Wells  J.  said  :  "  In  our  opinion 
this  doctrine  would  practically  annul  the 
statute." 


(z)  Wood  V.  Midgley,  8  De  G.,  M.  & 
G.  41. 

(a)  See  Attorney  General  v.  Day,  1  Ves. 
sen.  218,  221;  Taylor  v.  Beech,  1  Ves. 
sen.  297. 

(6)  The  ground  on  which  courts  of 
equity  proceed  in  decreeing  specific  per- 
formance of  oral  contracts  within  the  statute 
of  frauds  partly  executed,  is,  that  it  would 
be  a  fraud  upon  the  party  who  has  acted 
under  the  agreement,  if  the  transaction 
were  not  completed.  Hamilton  v.  Jones, 
3  Gill  &  J.  127;  Heth  «.  Wooldridge,  6 
Rand.  605  ;  Glass  v.  Hulbert,  102  Mass. 
35,  36  ;  Nye  v.  Taggart,  40  Vt.  295  ;  Neth- 
erly  u.  Ripley,  21  Texas,  434 ;  Merethen 
V.  Andrews,  44  Barb.  200  ;  Mason  v.  Blair, 
33  III.  194;  Chastain  v.  Smith,  30  Geo. 
96  ;  I  Sugden  V.  &  P.  (8th  Am.  ed.)  151, 
and  note  (6) ;  Green  i/.  Finin,  35  Conn. 
178.  In  some  of  the  states  the  courts  have 
declined  to  decree  specific  performance  of 
parol  agreements  within  the  statute  of 
frauds,  although  there  has  been  a  part 
performance.  1  Sugden  V.  &  P.  (8th  Am. 
ed.)  151,  note  (6),  and  cases  cited;  Buck  v. 
Dowley,  16  Gray,  555,  557,  558  ;  Brooks 
V.  Wheelock,  11  Pick.  439 ;  Jacobs  u. 
Peterborough    &    Shirley    R.  R.   Co.   8 
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[in  a  position  different  from  that  which,  according  to  their  legal 
rights,  they  would  be  in  if  there  were  no  contract.  Co') 

_        .  .  _  ^   ^     as,  e.  ,9.  de- 

ror  instance,  delivery  of  possession  is  a  sufficient  part  livery  of  pos- 
performance  on  the  part  of  the  vendor  to  sustain  his  suit 
against  the  purchaser  ;  (^d')  and  acceptance  of  possession  is  a  sufficient 
part  performance,  on  the  part  of  the  purchaser,  to  sustain  his  suit 
against  the  vendor  ;  (e)  the  fact  of  tlie  purchaser  being,  without 
liability  to  a  cliarge  of  trespass,  in  possession  of  the  vendor's  land, 
is  considered  as  showing  unequivocally  that  some  contract  has 
taken  place  between  the  litigant  parties  ;  (/)  and  the  court  will 
then  receive  parol  evidence  of  the  terms  of  such  contract. 

Thus,  where  there  was  a  parol  agreement  for  a  mortgage,  and 
that  the  mortgagor  should  continue  in  the  occupation  of  retention  of 
part  of  the  property,  but  an  absolute  conveyance  was  possession; 
taken,  it  was  held  that  the  retention  of  possession  by  the  mort- 
gagor after  the  execution  of  the  conveyance,  was  a  sufficient  part 
performance  to  exclude  the  operation  of  the  statute  ;  and  parol 
evidence  was  admitted  to  prove  the  terms  of  the  contract ;  (5^)  so. 


Cush.  223  ;  Wilton  v.  Harwood,  23  Maine, 
131 ;  Wlieelan  v.  Sullivan,  102  Mass.  204, 
207  ;  Glass  o.  Hulbert,  102  Mass.  24,  33 ; 
Patton  u.  M'Clure,  Mart.  &  Yerg.  333 ; 
Luckett  V.  Williamson,  37  Missou.  388  ; 
Allen  V.  Chambers,  4  Ired.  Eq.  125  ;  Rid- 
ley V.  McNairy,  2  Humph.  174;  1  Sugdcn 
V.  &  P.  (8th  Am.  ed.)  151,  note  (6)  ;  Hunt 
V.  Eoberts,  40  Maine,  187;  Hainston  v. 
Jaudon,  42  Miss.  380. 

(c)  Per  V.  C.  W.  in  Dale  v.  Hamilton, 
5  Hare,  381. 

{d)  Pyke  v.  Williams,  2  Vern.  455  ;  La- 
con  a.  Mertins,  3  Atk.  1,4;  Bowers  v. 
Cator,  4  Ves.  91  ;  Buckmaster  ;!.  Harrop, 
13  Ves.  456;  Reynolds  1;.  Wai-ing,  You. 
351,  353  ;  1  Sugden  V.  &  P.  (8th  Am.ed.) 
151,  and  cases  in  notes  (e)  and  {g] ;  Powell 
V.  Lovegrove,  8  De  G.,  M.  &  G.  357  ;  Ea- 
ton V.  Whitaker,  18  Conn.  222;  Tilton  v. 
Tilton,  9  N.  H.  386,  390 ;  Kidder  v.  Barr, 
35  N.  H.  235,  255. 

(e).  Clinan  v.  Cooke,  1  Sch.  &  Lef.  41  ; 
Gregory  v.  Mighell,  18  Ves.  328;  Mor- 
phett  V.  Jones,  1  Swanst.  172;  Surcome 
V.  Pinniger,  3  De  G.,  M.  &  G.  571 ;  Wilson 
V.  The  West  Hartlepool  Railway  Co.  2 
De  G.,  J.  &  S.  475,  485  ;  1   Sudgen  V.  & 


P.  (8th  Am.  ed.)  151,  note  (g);  Glass  v. 
Hulbert,  102  Mass.  28 ;  Moale  u.  Bu- 
chanan, 11  Gill&J.314.  "-The  rule  seems 
to  be  that  no  part  performance,  by  the 
party  sought  to  be  charged,  will  take  an 
agreement  out  of  the  statute  of  frauds,  ex- 
cept in  those  cases  where  the  statute  itself 
provides  for  such  effect.  It  is  part  per- 
formance by  the  party  seeking  to  enforce, 
and  not  by  the  other  party,  to  which  courts 
of  equity  look,  in  giving  relief  from  the  stat- 
ute." Glass  V.  Hulbert,  102  Mass.  31,  per 
Wells  J.  See  Caton  v.  Caton,  L.  R.  1 
Ch.  Ap.  137  ;  S.  C.  L.  R.  2  H.  L.  127  ; 
Mundy  v.  Jolliffe,  5  Myl.  &  Cr.  167  ; 
Luckett  I.  Williamson,  37  Missou.  388  ; 
Hawkins  u.  Hunt,  14  111.  42 ;  Maryland 
Savings  Bank  u.  Schroeder,  8  Gill  &  J. 
94  ;  but  see  Wilson  u.  West  Hartlepool 
Railway  Co.  2  De  G.,  J.  &  S.  485,  492, 
493  ;  Pugh  v.  Good,  3  Watts  &  S.  56. 

(/)  Per  V.  C.  W.  in  Dale  v.  Hamilton, 
5  Hare,  381  ;  Wilson  v.  West  Hartlepool 
Railway  Co.  34  Beav.  187  ;  2  De  G.,  J.  & 
S.  475  ;  Ham  o.  Goodrich,  33  N.  H.  45  ; 
1  Sugden  V.  &  P.  (8th  Am.  ed.)  151, note 
(A). 

{g)  Lincoln   v.  Wright,  4  De  G.  &  J, 
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[the  execution  by  a  tenant,  who  was  let  into  possession,  of  certain 
repairs  pursuant  to  a  parol  agreement  for  a  lease,  has  been  held 
sufficient;  (A)  so,  the  retention  of  possession  by  a  tenant  after  the 
determination  of  the  original  tenancy,  may,  under  special  circum- 
stances, amount  to  part  performance ;  (i)  so,  if  a  tenant  in  posses- 
sion lay  out  money  on  the  premises  in  faith  of  tlie  parol  agree- 
ment, (^)  or,  it  is  conceived,  commit  acts  which  would  (if  he  were 
merely  tenant)  subject  him  to  the  loss  of  his  lease,  (?)  or  to  pro- 
ceedings on  the  part  of  his  landlord  ;  (?»)  so,  it  has  been  held,  that 
the  mere  payment  of  additional  rent  entitles  the  tenant  to  an  an- 
swer from  the  landlord  as  to  the  existence  of  an  ao-reement  for  a 
renewed  lease,  although  the  court  intimate  an  opinion  against  the 
admissibility'  of  parol  eyidence  in  opposition  to  the  answer,  (n) 
And,  in  a  recent  case,  where  his  landlord  verbally  agreed  with  a 
yearly  tenant  to  grant  him  a  lease  at  an  increased  rent,  with  an 
option  of  purchasing  the  fee,  the  mere  payment  of  the  additional 
rent  was  held,  after  the  landlord's  death,  to  be  a  sufficient  part  per- 
formance to  take  the  case  out  of  the  statute,  (o) 

In  one  case,  it  appears  to  have  been  doubted  by  Knight  Bruce 
.,  L.  J.,  whether  a  retention  of  possession   by  the  tenant 

where  the        after  a  parol  agreement,  could  be  such  a  part  perform- 

acts  relied  '  ' 

upon  are  re-  auce  as  to  exclude  a  defence  founded  on  the  statute  ;  (p) 
preexisting  but  the  later  cases  have  extended  the  doctrine  ;  and  it 
tenancy.  jg  j-^^^^,   ^^jj  ggttled  that  if  the  acts  relied  on  are  suffi- 

cient for  the  purpose,  and  are  such  as  can  only  be  referred  to  the 
]wrol  agreement,  the  mere  circumstance,  that  the  tenant  was  already 
in  occupation  of  the  property,  is  not  material.  (5)     It  is,  of  course, 

A  m.  ed.)  16,  and  note  (2),  and  cases  cited;  (1)  See,  and  consider,  Parker  u.  Smith, 

1  Sugden  V.  &  P.  (8th  Am.  ed.)  152,  and  1  Coll.  608. 

note  (ml).  (m)   See  Mundy  «.  JoUiffe,  5  Myl.  &  Cr. 

(h)  Shillaber  v.  Jarvis,  8  De  G.,  M.  &  167  ;  Ham  v.  Goodrich,  .33  N.  H.  4.5. 

G.  79  ;  and   see   Powell   v.  Lovegrove,  8  (n)  Wills  v.  Stradling,  3  Ves.  378,  382. 

De  G.,  M.  &  G.  357  ;  1   Siigden  V.  &  P.  (0)  Nunn  u.  Fabian,  L.  R.  1    Ch.  Ap. 

(8th  Am.  ed.)  152,  and  note  (?ni).  35.     In    this   case   a  written   receipt  was 

{i)  Dowell  u.  Dew,  1  Yo.  &   Col.  C.  C.  given  by  the  landlord  for  a  quarter's  rent, 

345;    1   Sugden  V.   &  P.   (8th  Am.  ed.)  at  the  increased  rate. 

152.  ip)  Pain  v.  Coombs,  1  De  G.  &  J.  34, 

(Ic)  Wills   ...  Stradling,  3  Ves.  382  ;  Ex  46. 

parte  Hooper,  19  Ves.  479  ;  Lester  u.  Fox-  {g)  Nunn  u.  Fabian,  L.  E.  1   Ch.  Ap. 

croft,  1  Coll.  P.  C.  108  ;  Mundy  v.  Jolliffe,  35  ;  1  Sugden  V.  &  P.  (8th  Am.  ed.)  152, 

5  Myl.  &  Cr.  167  ;  Sutherland  v.  Briggs,  1  and  note  {l^). 
Hare,  26 ;  Pearson  v.  East,  36  Ind.  29-32. 
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[open  for  the  vendor  to  show  tliat  the  acts  of  part  performance  arc 
properly  referable  to  the  preexisting  tenancy,  (r) 

And  vvliere  the  parties  have  for  many  years  acted  upon  the 
assumption  that  a  contract  existed,  acts  which  might  not  in  them- 
selves, and  irrespectively  of  the  lapse  of  time,  have  been  sufficient 
to  take  the  case  out  of  the  statute,  have  been  held  to  have  that 
effect,  (s) 

But  there  can  be  no  part  performnnce  of  an  incomplete  con- 
tract;  (<)    and  an  act  which,  though  in    truth  done  in    ^, 

„      ^  *^  What  acts 

pertormance  or  a  contract,  admits  of  explanation  without  are  insuffi- 
supposing  a  contract,  is  not,  in  general,  sufficient  to  take 
the  case  out  of  the  statute  ;  (m)  e.  g.  delivery  of  the  abstract,  or 
giving  directions  for  the  conveyance,  is  insufficient  ;  (v)  so,  also, 
is  payment  of  a  sum  alleged  to  be  part  or  even  all  of  the  purchase- 
money  ;  (^v)  or  procuring,  and  paying  a  valuable  consideration  for, 
a  release  by  a  third  party  ;  (a;)  or  the  mere  retention  of  possession 
by  a  tenant,  after    the    determination  of  his    tenancy  but    before 


(r)  A  possession  which  can  be  referred 
to  a  title  distinct  from  the  agreement,  will 
not  take  a  case  out  of  the  statute.  1  Siig- 
den  V.  &  P.  (8th  Am.  ed.)  1.52 ;  Jacobs  v. 
Peterborough  &  Shirley  R.  R.  Co.  8  Gush. 
224;  Byrne  v.  Romaine,  2  Edw.  Ch.  445, 
446;  German  v.  Machin,  6  Paige,  289, 
293;  Armstrong  v.  Kattenhorn,  11  Ohio, 
265  ;  Knoll;;.  Harvey,  19  Wise.  99  ;  Spald- 
ing V.  Conzelman,  3  Mis.  177  ;  Johnston 
a.  Glancy,  4  Blackf.  94,  95 ;  Mahana  v. 
Blunt,  20  Iowa,  142;  Hunt  «.  Coe,  15 
Iowa,  197. 

(s)  Blackford  v.  Kirkpatrick,  6  Beav. 
232. 

(t)  Lady  Thynne  v.  Earl  Glengall,  2  H. 
L.  Gas.  131, 158  ;  and  see  Parker  «.  Smith, 
1  Coll,  623. 

(u)  Dale  V.  Hamilton,  5  Hare,  381  ;  and 
see  Gunter  v.  Halsey,  Amb.  586  ;  Lacon 
o.  Mertins,  3  Atk.  4  ;  Ex  parte  Hooper,  1 9 
Ves.  479. 

[v)  "WhalSy  i/.  Bagnel,  1  Bro.  P.  C. 
345  ;  Cole  v.  White,  1  Bro.  C.  C.  409 
(cited)  ;  Redding  v.  Wilkes,  3  Bro.  C.  C. 
400  ;  Whitchurch  p.  Bevis,  2  Bro.  C.  C. 
559  ;  Clerk  v.  Wright,  1  Atk.  12  ;  Bowdes 
0.  Amherst,  Prec.  Ch.  402 ;  Cooke  v. 
Tombs,  2  Anst.  425 ;  1   Sugden  V.   &  P. 


(8th  Am.  ed.)  140,  151,  cases  in  notes  (d) 
and  (rfi). 

(w)  Clinan  v.  Cooke,  1  Sch.  &  Lef  40  ; 
Watt  u.  Evans,  4  Y.  &  C.  579  ;  Hughes 
...  Morris,  2  De  G.,  M.  &  G.  356  ;  Thomp- 
son V.  Gould,  20  Pick.  134, -138;  Dale  v. 
Hamilton,  5  Hare,  381  ;  Stroughill  v.  Gul- 
liver, 2  Jur.  N.  S.  700;  Allen's  Estate,  1 
Watts  &  S.  383  ;  Purcell  v.  Miner,  4  Wal- 
lace, 513;  Glass  v.  Hulbert,  102  Mass. 
28 ;  1  Sugden  Y.  &  P.  (8th  Am.  ed.)  152, 
and  note  (n),  153;  TJnderhill  «.  Allen,  18 
Ark.  468;  4  Kent,  451;  Kidder  ...  Barr, 
35  N.  H.  235 ;  Sanborn  v.  Sanborn,  7 
Gray,  146 ;  Eaton  v.  Whitaker,  18  Conn. 
222  ;  Lefferson  v.  Dallas,  20  Ohio  St.  74. 
A  party  is  entitled  to  specific  performance 
where  repayment  of  his  money  will  not 
restore  him  to  his  former  situation.  Ma- 
lins  V.  Brown,  4  Comst.  403 ;  Everts  v. 
Agnes,  4  Wise.  343  ;  Johnson  v.  Hubbell, 

2  Stockt.  (N.  J.)  332.  So,  where  the 
consideration  has  been  paid  in  services, 
the  value  of  which  cannot  be  estimated. 
4  Kent,  451,  note  (g)  ;  Rhodes  v.  Rhodes, 

3  Sandf  279.     See  Fairbrother  v.  Shaw, 

4  Iowa,  570  ;  Olive  v.  Dougherty,  3  Iowa, 
371. 

(x)  O'Reilly  v.  Thompson,  2  Cox,  271. 
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[notice  to  quit ;  Qy)  or  an  expenditure  by  a  tenant  to  which  he  is 
liable  under  the  terms  of  his  lease  ;  (2)  so,  possession  obtained 
wrongfully  by  the  plaintiff,  of  course  cannot  avail  him.  (a) 

In  one  case,  it  was  laid  down  by  Lord  Westbury  that  where  the 
contract  is  executory  in  this  sense,  viz.  that  the  ownership  of  the 
property  is  transferred,  subject  to  thu  payment  of  the  purchase- 
money  by  instalments,  the  payment  of  each  instalment  is  an  act  of 
part  performance,  and,  to  the  extent  of  the  purchase-money  so 
paid,  does,  in  equity,  finally  transfer  to  the  purchaser  the  owner- 
ship of  a  corresponding  portion  of  tlie  estate.  (V) 

Where  A.  removed  his  place  of  business  to  a  house  belonging  to 
Change  of  B-i  his  fatlier-in-law,  upon  the  faith  of  an  alleged  parol 
residence.  promise  that  he  should  occupy  it,  rent  free,  for  his  life, 
it  was  held,  in  a  suit  to  restrain  an  action  of  ejectment,  that  the 
change  of  residence  was  an  insufficient  consideration  to  support  the 
parol  agreement ;  and  that  A.  had  no  lien  for  money,  which  dur- 
ing the  period  of  his  occupation  he  had  expended  in  ordinary 
repairs,  (c) 

Marriage  is  not,  for  the  purpose  of  specific  performance,  con- 
.,     .  sidered  as  a  part  performance  of  a  parol  contract,  for 

Marriage.  _  .  . 

which  it  forms  the  consideration,  ((i) 

But  where    there    is    a  written    agreement    after,  in  pursuance 

But  part  per-   of  ^  parol  agreement  before  marriage,  or  where,  after 

^a^fa'^re'e* ^    '''^'^  marriage,  posses.sion  of  property  is  given  up,  or  some 

ment  inde-      other  act   is    done,  in    pursuance    of  the    parol    agree- 

pendently  of  ,  .    ,      .     ,  ,         ,  „     ,  .  .,, 

the  marriage,    ment,  which  mdependently  of  the  marriage,  will  con- 
may  take  the      , . ,  «  ,  1 
case  out  of      stitute    part   performance,    tlie    contract    may    be    en- 

the  statute.       forced,  (e) 

Where  a  father  by  his  will  left  his  real  estate  to  his  two  sons, 
but  the   will  for  want  of  due  attestation,  could  not  be  admitted  to 

(y)    Wills    V.    Stradling,   3   Ves.    381  ;  Taylor  v.  Beech,  1  Ves.   sen.  298 ;    Las- 

Brennan  v.  Bolton,  2  Dru.  &  W.  349.  sence  v.  Tierney,  1   Mac.  &  G.  572  ;  Gold- 

(z)  Frame   0.    Dawson,    14   Ves.    386;  icutt  v.  Townsend,  28  Beav.  445  :  De  Biel 

Lindsay  v.  Lynch,  2  Sch.  &  Lef.  1  ;  1  Sug-  v.  Thompson,   3  Beav.   469  ;  Warden  ) . 

den  v.  &P.  (8th  Am.  cd.)  151,  note  (h).  Jones,  23  Beav.  487  ;  2  De  G.  &  J.  76;  Ga- 
la) Cole ;;.  White,  1  Bro.  C.  C.  407  ;  1  ton  v.  Caton,  L.  R.  1  Ch.  Ap.  137 ;  L.  R. 

Sugden  V.  &  P.  (8th  Am.  ed.)  151,  mi  2  E.  &  Ir.  App.  127. 

note  (It).  (e)   Surcome  v.  Pinniger,  3  De  G.,  M.  & 

(6)  Rose  V.  Watson,  10  H.  L.  Gas.  672.  G.  571 ;  Barkworth  v.  Young,  4  Drew.  1  ; 

(c)  Millard  o.  Harvey,  10  Jnr.  N.  S.  Hammersley  ...  De  Biel,  12  CI.  &  Fin. 
1167.  45;  Walford  v.  Gray,  U  Jur.  N.  S.  106; 

(d)  Spurgeon  v.  Collier,   1   Edw.   55  ;  Mansel  v.  White,  4  H.  L.  Cas.  1055. 
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[probate,  and  the  elder  son,  who   inherited    the    estate,  told   his 
brother  on    several  occasions,  that  the  property  should    , 

,  .  r      1         ^  As  to  a  parol 

be      not  mine,  nor  thine,  but  ours,"  and  it  was  accord-   family  ar- 
ingly  held  by  them  as  tenants  in  common    for  nearly   ''""S^"'^"'  ■ 
twenty  years  ;  the  court  considered  this  to  be  sufficient  proof  of  a 
family  arrangement,  enforceable  against  the  elder  brother.  (/) 

In  the  case  of  a  power  of  sale,  the  parol  contract  of  a  tenant  for 
life  followed  by  expenditure,  would,  it  is  conceived,  be 
msufficient   to  bind  a  remainder-man  who  had  not  ac-    under  a 
quiesced   in    such   expenditure  ;  (^)    for  the    plaintiff's    maTnder-man 
contention,  in  cases  of  part  performance,  is,  that  it  is  a 
fraud  on  a  party  permitting  an  expenditure  on  the  faith  of  a  parol 
agreement,  to  attempt  to  take  advantage  of  its  not  being  in  writ- 
ing. (A) 

It  seems  to  be  clear  upon  the  modern  authorities  (i)  that  the 
court  being  satisfied  of  the   existence  of  an  agreement,    „,  .  ^_  , 

.„     .  .    ,  .  ^        PlaintifE,  how 

will,  if  possible,  ascertain    the    real    terms.     Lord    St.    far  bound  to 

Til  11  1  .1.  show  precise 

Leonards,    however,    remarks,    that    "the    prevailing   terms  of  con- 
opinion  requires  the  party  seeking  specific  performance 
in  such   a  case  to   show  the   distinct   terms   and  nature  of  the  con- 
tract ;  "  (h)   but  it  is  not  necessary  to  prove  terms  of  an  agreement 
which  are  immaterial,  although  they  are  stated  in  the  bill.  (?) 

Where  a  parol  agreement  is  sought  to  be  specifically 

^  1  1  ^  ,      ,.  „  .  'It  must  be 

entorceci,  on   the   ground  or  part  performance,  it    must  shown  that 

be  distinctly  shown   what  the   terms  of  the  agreement,  nartperform- 

which  has  been  partly  performed,  are,  and  that  the  acts  g"]e^y  r^jer- 

of  part  performance    are  referable  to  that   agreement  able  to  the 

'■  ^  ^  agreement) 

alone,  (m) 

(/)  Williams  w.  Williams,  2  Dru.  &  S.  5  Myl.  &  Cr.  167,  177  ;  1  Sugden  V.  &  P. 

378 ;  L.  R.  2  Ch.  Ap.  294.  148. 

(g)  Blore  !>.  Sutton,  3  Meriv.  247  ;  Mor-  {k)  1   Sugden  V.  &  P.  (8th  Am.  ed.) 

gan  V.  Milman,  3  De  G.,  M.  &  G.  33.  155,   and  note  (/)  ;  Mortal  u.  Lyons,  8 

(h)  Blore  v.  Sutton,  3  Meriv.  246.     See  Ir.  Ch.   Eep.  112  ;  Rice  v.  O'Connor,  11 

Powell  V.  Thomas,  6  Hare,  300 ;  Duke  of  Ir.  Ch.  Rep.   510 ;  Waters  v.  Howard,  8 

Devon   i7.  Elgin,  14  Beav.  530;  Duke  of  Gill,  277;  MoGibbeny   u.   Burmaster,  53 

Beaufort  i).  Patrick,  17  Beav.  60;    Mey-  Penn.    St.   332;    German    v.    Machin,   6 

nell  V.  Surtees,  1  Jur.  N.  S.  80,  742.  Paige,  288;  Price  v.  Assheton,  1  You.  & 

(t)  See  Allen   u.   Bower,  3  Bro.  C.  C.  Col.  441  ;  Savage  v.  Carroll,  1   Bal.  &  B. 

149;  Clinan  v.  Cooke,  1   Sch.  &  Lef.  38;  .283,  550,  551. 

Boardman  v.  Mostyn,  6   Ves.  467,   471;  (I)  See  Gregory  v.  Mighell,  18  Ves.  328; 

Morphett  v.  Jones,  1   Swanst.  172  ;  Price  Mundy  v.  JoUiffe,  5  Myl.  &  Cr.  167,  176. 

».  Assheton,  1    You,   &  Col.  82;  Dale  v.  (m)  In  order  that  an  act  of  part  per- 

Hamilton,  5  Hare,  381 ;  Mundy  v.  Jolliffe,  formance  may  have  any  operatiou  whatso- 
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terial  terms 
must  ulti- 
mately be 
clearly 
shown. 


[But,  although  the  court  will  endeavor  to  put  a  reasonable  in- 
aud  the  ma-  terpretation  upon  vague  expressions,  (w)  and  in  constru- 
ing them,  will  consider  the  surrounding  circumstances, 
and  the  conduct  of  the  parties  in  their  dealings  witli 
the  subject-matter  of  the  contract ;  (o)  yet  if  the  final 
result  of  all  the  evidence  which  can  be  procured,  is  to  leave  the 
material  terms  of  the  agreement  doubtful,  it  can,  of  course,  make 
no  decree,  (p) 

Thus,  where  it  remained  uncertain  whether  the  purchase-money 
did  or  did  not  include  the  timber,  the  court  declined  to  inter- 
fere ;  (^)  so,  where  an  agreement  for  a  lease  did  not  state  the 
length  of  the  term  to  be  granted,  (r)  or  the  date  at  which  it  was  to 
commence,  (s)  or  at  which  an  increased  rent  was  to  become  pay- 
able ;  (t)  so,  where  on  a  contract  for  a  lease  for  lives  the  lives  were 
not  named,  nor  the  person  who  was  to  name  them  ;  (u')  so,  where 
the  construction  of  the  agreement  depended  upon  the  meaning  of 
an  "  &c."  ;  (?))  so,  where  the  agreement  was  to  take  a  lease  of  a 

ever,  it  must  be  shown  plainly  what  the  169,  and  note  (j),  and  cases  there  cited, 
terms  of  the  agreement  are;  and  it  must  170. 
clearly  appear  that  the  act  of  part  per- 
formance relied  upon  is  properly  referable 
to  an  agreement  such  as  the  one  alleged, 
and  is  not  referable  to  another  title.  It  is 
not  enough  that  the  act  is  evidence  of  some 
agreement,  but  it  must  be  unequivocal  and 
satisfactory  evidence  of  the  particular 
agreement  charged  to  have  been  made. 
Fry  Specif.  Perf  174;  Kerr  F.  &  M. 
(18th  Am.  ed.)  1.35,  136  ;  Jervis  v.  Smitb, 
1  Hoff.  Ch.  Rep.  470 ;  Phillips  v.  Thomp- 
son, 1  John.  Ch.  131  ;  Lord  u.  Under- 
dunck,  1  Sandf  Ch.  46;  Smith  u.  Un- 
derdunck,  1  Sandf  Ch.  579 ;  Parkhurst  v. 
Van  Cordandt,  1  John.  Ch.  274  ;  Byrne 
o.  Eomaine,  2  Edw.  Ch.  445 ;  Hall  v.  Hall, 
1  Gill,  383  ;  1  Story  Eq.  Jur.  §§  763,  764  ; 
1  Sugden  V.  &  P.  (8th  Am.  ed.)  154,  155, 
and  cases  in  notes  (e')  and  (/)  ;  per  Lord 
Romilly  in  Price  v.  Salusbury,  32  Beav. 
446,  449,  461. 

(n)  Sanderson  v.  Cockermouth  Railway 
Co.  11  Beav.  497  ;  Richardson  v.  Eyton,  2 
De  G.,  M.  &  G.  79  ;  1  Sugden  V.  &  P.  (8th 
Am.  ed.)  213,  and  note  (s). 

(o)  See  Oxford  v.  Provand,  L.  R.  2  P. 
C.  135  ;   1  Sugden  V.  &  P.  (8th  Am.  ed.) 


(p)  See  1  Sugden  V.  &  P.  (8th  Am. 
ed.)  134,  and  notes  (o')  and  (7);  Newton 
V.  Swazey,  8  N.  H.  13  ;  Wright  u.  Puckett, 
22  Grattan,  370;  Soles  u.  Hickman,  20 
Penn.  St.  180 ;  Dodd  v.  Seymour,  21  Conn. 
476  ;  Stoddert  p.  Bowie,  5  Md.  18;  Colson 
V.  Thompson,  2  Wheat.  336 ;  King  i/. 
Thompson,  9  Peters,  204  ;  Gill  v.  McAttee, 
2  Md.  Ch.  255  ;  Boston  &  Maine  E.  R.  v. 
Babcock,  3  Cush.  228. 

(7)  Reynolds  y.  Waring,  You.  346.  See 
Monro  o.  Taylor,  8  Hare,  51  ;  3  Mac.  & 
G.  71.3. 

(r)   Clinan  v.  Cooke,  1  Sch.  &  Lef  22. 

(s)  Blore  v.  Sutton,  3  Meriv.  237. 

(()  Lord  Ormond  u.  Anderson,  2  Bal. 
&  B.  363. 

[u]  Wheeler  u.  D'Esterre,  2  Dow,  359; 
bat  see  Fitzgerald  v.  Vicars,  2  Dru.  & 
Wal.  298. 

(u)  Price  V.  Griffith,  1  De  G.,  M.  &  G. 
80 ;  and  see  Tatbam  v.  Piatt,  9  Hare,  660 ; 
Stuart  V.  L.  &  N.  W.  Railway  Co.  1  De  G., 
M.  &  G.  721  ;  but  see  Hayward  u.  Cope, 
22  Beav.  140;  Parker  v.  Taswell,  2  De  G. 
&  J.  559  ;  Cooper  v.  Hood,  26  Beav.  293. 
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[house  if  the  drawing-rooms  were  "  handsomely  decorated  according 
to  the  present  style  ;  "  (w)  so,  in  the  absence  of  special  circum- 
stances, the  court  will  not  enforce  specific  performance  of  a  contract 
for  the  sale  of  land,  which  is  silent  as  to  the  means  of  access  to  it, 
when  it  is  reasonably  uncertain  whether  a  permanent  right  of  way 
can  be  conferred  on  the  purchaser,  (x) 

And  it  appears  that,  as  a  general  rule,  the  plaintiff  cannot  rely 
upon  any  act  by  the  defendant  which  can  merely  tend  Actbythe 
to  his  own  prejudice,  and  not  affect  the  plaintiff;  e.g.  merely^to'his 
payment  of  auction  duty  by  the  purchaser ;  («/)  or  the  °y  '"^^■'''rt 
execution  and  registration  by  the  vendor  of  the  convey-  performance; 
ance.  («)  JNor,  m  the  case  ot  a  purchase  ot  separate  part^erform- 
lots  under  separate  parol  contracts,  does  part  perform-  oiiriot  affect 
ance  as  to  one  lot  set  up  the  agreement  as  to  another  ^"""i^"'  '"'• 
lot.  (a) 

We  may  here  remark  that  sales  by  auction,  (K)  and    Sales  by  auc- 

■'  ./  '  V  y  (,Qn  and  in 

bankruptcy 
within  stat- 
ute. 


in  bankruptcy,  (c)  are  both  within  the  statute  of  frauds. 


Admission  of 
agreement 
by  defend- 
ant, and  stat- 


3d.  Where  the  defendant,  by  his  answer,  admits  the 
agreement  as  alleged  in  the  bill,  and  does  not  claim  the 
benefit  of  the  statute,  equity  will  decree  specific  per- 
formance against  himself,  or,  if  he  die  before    decree,   utenot"'- 

o  '        '  ^  ^  '    sistea  on. 

against  his  representatives.  (jT)     So,  if  he  admit  a  dif- 
ferent agreement  from  that  alleged  in  the    bill,  the  plaintiff  may 
amend  the  bill  and  take  the  benefit  of  the  admission  ;  (e)  but,  in 

(w)  Taylor  v.  Portington,  7  De  G.,  M. 
&  G.  388 ;  but  see  Sarauda  v.  Lawford,  8 
Jur.  N.  S.  739. 

(x)  Denne  v.  Light,  3  Jur.  N.  S.  627  ;  8 
De  G.,  M.  &  G.  774.  For  other  cases  of 
agreements,  the  terms  of  which  have  been 
held  too  uncertain  to  be  expressed,  see  1 
Sugden  V.  &  P.  (8th  Am.  ed.)  134,  and 
notes  {g)  and  (r) ;  Whcelan  v.  Sullivan,  102 
Mass.  204 ;  King  v.  Ruckman,  5  C.  E. 
Green,  316,  359;  S.  C.  6  C.  E.  Green, 
599 ;  Farwell  v.  Mather,  10  Allen,  324  ; 
Murdock  v.  Anderson,  4  Jones  Eq.  77  ; 
Cox  V.  Middleton,  2  Drew.  20j(;  Davis  v. 
Jones,  25  L.  J.  N.  S.  0.  P.  91  ;  Fitzmau- 
rice  V.  Bayley,  9  H.  L.  Gas.  78 ;  Hammer 
u.  McEldowney,  46  Penn.  St.  334 ;  Morton 
f.  Dean,  13  Met.  385. 

(y)  Buckmaster  v.  Harrop,  13  Ves. 
465. 


(z)  Hawkins  u.  Holmes,  1  P.  Wms. 
770. 

(a)  Buckmaster  o.  Harrop,  13  Ves. 
456,  474 ;  Glass  v.  Hulbert,  102  Mass.  28, 
29  ;  1  Sugden  V.  &  P.  (8th  Am.  ed.)  154, 
and  note  (rf). 

(6)  Buckmaster  v.  Harrop,  13  Ves.  456  ; 
Blagden  v.  Bradbear,  12  Ves.  466 ;  1  Sug- 
den V.  &P.  (8th  Am.  ed.)  42,  and  note  \y^), 
148,  and  note  (b). 

(c)  Ex  parte  Cutts,  3  Dea.  267,  Lord 
Cottenhara. 

(d)  See  Gunter  v.  Halsey,  Arab.  586; 
Attorney  General  i.  Day,  1  Ves.  221 ;  1 
Sugden  V.  &  P.  (8th  Am.  ed.)  149,  and 
cases  in  note  (k) ;  see  Parker  u.  Smith,  1 
Coll.  615  ;  Ridgway  v.  Wharton,  3  De  G., 
M.  &  G.  677. 

(c)  Lindsay  v.  Lynch,  2  Sch.  &  Lef.  9  ; 
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[any  case,  the  latter,  if  relying  on  the  admission,  is  bound  by  its 
terms,  and  cannot  vary  them  by  parol  evidence.  (/)  So,  if  the 
defendant,  although  admitting  the  agreement,  insist  upon  the  stat- 
ute, no  decree  can  be  made  against  him  ;  (^)  but  he  cannot,  after 
having  admitted  and  submitted  to  perform  the  agreement,  claim 
the  benefit  of  the  statute  by  his  answer  to  an  amended  bill  ;  (A)  nor 
can  he  unite  a  plea  of  the  statute  with  any  other  defence  by  an- 
swer, (i)  It  has  been  held  that  the  defendant,  denying  the  agree- 
ment, but  omitting  to  claim  the  benefit  of  the  statute  by  his  an- 
swer, was  not  entitled  to  avail  himself  of  it ;  (^)  but  this  has  been 
overruled  by  a  later  decision  ;  (Z)  and  where  no  answer  is  required, 
the  defendant  may,  it  seems,  plead  the  statute  orally  at  the  hear- 
ing, (jin)  The  statute  may  be  set  up  by  demurrer,  (w)  In  one 
case,  where  the  bill  averred  a  conveyance  to  the  defendant  as  trus- 
tee for  the  plaintiff'  for  a  nominal  consideration  which  had  not  been 
paid,  and  asked  for  a  reconveyance,  or,  in  the  alternative,  for  pay- 
ment of  the  consideration  money,  but  there  was  no  allegation  that 
the  trust  was  declared  in  writing,  a  demurrer  to  the  bill  was  over- 
ruled, (o) 


1  Dan.  Ch.  Pr.  (4th  Am.  ed.)  408;  Harris 
V.  Knickerbocker,  5  Wend.  638 ;  S.  C.  1 
Paige,  209  ;  Bellows?;.  Stone,  UN.  H.  175. 
(/)  I'yo"  "■  Blackburn,  3  Ves.  .34 
(g)  Whitchurch  u.  Bevis,  2  Bro.  C.  C. 
559;  Blagden   v.  Bradbear,  12  Ves.  466  ; 

1  Dan.  Ch.  Pr.  (4th  Am.  ed.)  656,  657, 
note ;  Luckett  u.  Williamson,  37  Missou. 
388;  Woods  ,;.  Dike,  11  Ohio,  455;  1 
Sugden  V.  &  P.  (8th  Am.  ed.)  149  ;  Jack- 
son V.  Oglander,  2  H.  &  M.  465  ;  Rowe  ... 
Teed,  15  Ves.  375. 

(A)  Spurrier  v.  Fitzgerald,  6  Ves.  548  ; 
Skinner  v.  M'Douall,  2  De  G.  &  Sm.  265  ; 
Story  Eq.  PI.  §   763  ;  Cozine  t>.  Graham, 

2  Paige,  177  ;  Ontario  Bank  v.  Root,  3 
Paige,  478  ;  Woods  u.  Dike,  U  Ohio,  455; 
Houser  o.  Lamont,  55  Penn.  St.  311  ; 
Vaupell  V.  Woodward,  2  Sandf.  Ch.  143. 

(j)   Cooth  V.  Jackson,  6  Ves.  12. 

[k]  Skinner  v.  M'Douall,  2  De  G.  &  S. 
265  ;  Baskett  v.  Cape,  4  De  G.  &  S.  388 ; 
Ewing  V.  Gordon,  49  N.  H.  450  ;  1  Sug- 
den V.  &P.  (8th  Am.ed.)  149,  and  note  (n) ; 
Ridgway  u.  Wharton,  3  De  G.,  M.  &  G. 
(Am.   ed.)  677,  and  cases  in  note  (2);  1 


Dan.  Ch.  Pr.  (4th  Am.  ed.)  556,  and  note     firmed  lb.  896. 


(10);  Artz   ...   Grove,  21  Md.  456;  Van 
Duyne  !).  Dreeland,  1  Beasley  (N.  J.),  142. 

(l)  Ridgway  v.  Wharton,  3  De  G.,  M.  & 
G.  677.  If  the  defendant  admits  the  agree- 
ment, but  intends  to  rely  on  the  statute, 
he  must  say  so  ;  but  if  he  denies,  or  does 
not  admit  the  agreement,  the  burden  of 
proof  is  altogether  on  the  plaintiff,  who 
must  prove  a  valid  agreement  capable  of 
being  enforced.  Ridgway  v.  Wharton, 
supra,  per  L.  C.  See  6  H.  L.  Cas.  238 ; 
Jervis  v.  Smith,  1  Hoff.  Ch.  R.  470  ;  Hall 
V.  Hall,  1  Gill,  383  ;  Winn  v.  Albert,  2 
Md.  Ch.  169;  1  Sugden,  150. 

(m)  Lincoln  v.  Wright,  4  De  G.  &  J.  16  ; 
Snead  <,•.  Green,  8  Jur.  N.  S.  4 ;  S.  C. 
nom.  Green  v.  Snead,  30  Beav.  231  ;  1 
Dan.  Ch.  Pr.  656,  657  ;  but  see  Holding  v. 
Barton,  1  Sm.  &  G.  App.  xxv. 

(n)  Wood  V.  Midgley,  5  De  G.,  M.  &  G. 
41  ;  Barkworth  r.  Young,  4  Drew.  1  ; 
Rummers'i'.  Robins,  11  Jur.  N.  S.  631 ;  3 
Do  G.,  J.  &  S.  88  ;  Walter  o.  Locke,  5  Cush. 
90,  93  ;  Cozine  v.  Graham,  2  Paige,  177  ; 
Chambers  v.  Lecompte,  9  Mis.  566. 

o)  Davis  u.   Otty,  12  W.  R.  682;  af- 
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[Where  a  plaintiff  alleges  a  written  agreement  with  a  parol  vari- 
ation in  favor  of  the  defendant,  and  offers  to  perform  paroi  varia- 
the    agreement  with    the    variation,  the    court    will,  of  ''P"']!*^™' 

'  'of  def  end- 

course,  enforce  specific  performance,  although  the    de-    a°t- 

fendant  insist  on  the  statute.  (^) 

The  plaintiff,  however,  as  a  general  rule,  if  suing  on  a  written 

contract,  is  bound  by  its  terms,  and  cannot,  upon  the   purchaser 

ground  of  fraud,  surprise,  or  mistake,  seek  to  vary,  add   canioti  in 

...  ■'  general,  on- 

to, or  explain  its  contents ;  (g)  except,  perhaps,  where   force  specific 

the  fraud  consists  in  a  refusal  to  accede  to  a  promised   of  written 
variation,  upon  the  faith  of  which  the  plaintiff  entered   paroirlrii"' 
into  a  written  agreement ;  (r)  or  in  a  fraudulent  prep-   '"'°" 
aration   or  alteration    of  the    agreement  so  as    to   make  it  incon- 
sistent  with  the  real  intention  of  tiie  parties  ;  and  with  the  under- 
standing of  the  plaintiff  at  the  time  he  executed  it ;  or  where,  by 
mistake,  an  agreement,  not  expressing  the  real  intention  of  the  par- 
ties, is  entered  into,  and  the  mistake  is  admitted  by  the  answer,  or, 
not  being  denied  by  the  answer,  is  proved  by  unexceptionable  evi- 
dence, (.s)     A  subsequent  parol  variation   cannot  be  en-   Subsequent 
forced  by  the  plaintiff,  (i)  unless  there  have  been  such   tion'canoniy 

(p)  1   Sugden   V.  &  P.   (8th  Am.   ed.)  (r)  Pember  v.  Mather,  1  Bro.  C.  C.  52, 

160,  and  notes  (y)  and  (jf)  ;  Fry  Specif.  54;  1    Sugden,    174.    But   see  Clarke   v. 

Perf.   {2d  Am.   ed.)  304,    §    489  rf    seq.;  Grant,  14  Ves.  519,  525. 

Ramsbottom    o.   Gosden,  1   Ves.   &  Bea.  (s)  See  note  to  Pym  v.  Blackburn,  3 

165 ;  Flood  V.  Tinlay,  2  Bal.  &  B.  9.  Ves.  38,  and  cases  as  to  fraud  there  cited  ; 

(?)  1  Sugden  V.  &  P.  (8th  Am.  ed.)  160,  Lord  Thurlow's  judgment  in  Lord  Irnham 

and  note   (r),   161,  note  (a) ;   Marquis  of  w.  Child,  1   Bro.  C.  C.  94;    Lord  Eldon's 

Townsend    v.    Stangroom,   6    Ves.    328 ;  remarks,  6  Ves.  339 ;    Sir  John  Leach's 

Price  V.  Dyer,   17  Ves.  356  ;    Clowes   v.  argument  as  counsel  for  the  defendant,  in 

Higginson,  1  Ves.  &  Bea.  524;  Manser  v.  WooUam  u.  Hearn,  7  Ves.  215  ;  Attorney 

Back,   6    Hare,    443;    Western   Railroad  General  u.  Sitwell,   1   You.  &   Col.  583. 

Corp.  t).  Babcock,  6  Met.   346;  Chappell  Parol  evidence  even  of  collateral  matters  is 

V.  Gregory,  34  Beav.  250 ;    Swaisland  v.  inadmissible.    Eich  v.  Jackson,  4  Bro.  C. 

Dearsley,   29    Beav.    430;     Gillespie    v.  C.  514;  Harew.  Shearwood,  1  Ves.  jr.  246; 

Moon,  2  John.  Ch.  585  ;  1  Story  Eq.  Jur.  Marquis   of  Townsend   v.  Stangroom,   6 

§§  157-161  ;   Browne  ii.  Sligo,  10  Ir.  Ch.  Ves.  .328.   It  seems  to  be  doubtful  whether 

Rep.  1 ;    Tucker   u.    Madden,  44   Maine,  a  defendant  falsely  in  his  answer  denying 

200  ;  Edmund's  Appeal,  59  Penn.  St.  220 ;  the  agreement  can  be  convicted  of  perjury. 

Hileman  v.  Wright,  9  Ind.  126  ;  Walters  Rex  v.  Dunston,  E.  &M.  109  ;  at  any  rate 

...  Morgan,  3  De  G.,  F.  &  J.  725  ;  Tilton  v.  his  conviction  will  not  entitle  the  plaintiff 

Tilton,  9  N.  H.  391-393;  Smith  v.  Gree-  to  a  decree.     See  Bartlctt  v.  Eickcrsgill,  4 

ley,  14  N.  H.  378 ;  Blodgett  v.  Hobart,  18  East,  577,  note,  cited  4  Burr.  2255. 

Vt.  414 ;  Glass  v.  Hulbert,  102  Mass.  24  ;  (()  Robson  «.  Collins,  7  Ves.  130,  133  ; 

Phyfe  V.  Warden,  2  Edw.  Ch.  47  ;  Smith  Nurse  v.  Lord  Seymour,  13  Beav.  254. 
V.  Machin,  4  Lansing  41,  45,  46  ;   Park  i^. 
Johnson,  4  Allen,  259. 
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be  enforced      [part  performance  of  the  varied  agreement  as  would 

if  part  per-        ui  i  ^  „  .    .  . 

formed.  support  a  decree  in  the  case  of  an  original  independent 

agreement ;  (m)  or  (it   is  conceived)  unless  the  defendant  by  his 
answer  admit  the  variation,  and  do  not  insist  on  the  statute. 

We  may  here  remark  that  a  defendant,  admitting  by  his  answer 
that  the  plaintiff,  at  the  date  of  the  contract,  was  entitled,  cannot  at 
the  hearing  object  that  no  abstract  was  delivered  ;  (v)  nor  can  he  to 
a  vendor's  bill  claim,  by  way  of  set-off,  a  balance  due  to  him  in 
respect  of  antecedent  transactions.  (wT) 

8.  As  to  Groimds  of  Defence  negativing  Plaintiff's  Right  to  Specific  Perform- 
A    1  ance,  except  with  a  Variation,  of  the  Original  Written  Agreement; 

grounds  of       viz.    Fraud ;   Mistake ;    Misrepresentation ;    Unfulfilled    Promise  ; 
defence,  &c.     p^^^;  Variation,  ifc. 

On  the  other  hand,  it  is  quite  competent  for  the  defendant  to  set 
up  a  variation  from  the  written  contract ;  and  it, will  depend  on  the 
particular  circumstances  of  each  case  whether  that  is  to  defeat  the 
plaintiff's  title  to  have  a  specific  performance,  or  whether  the  court 
will  perform  the  contract,  taking  care  that  the  subject-matter  of  this 
parol  agreement  or  understanding  is  also  carried  into  effect ;  so 
that  all  parties  may  have  the  benefit  of  what  they  contracted 
for.  (a;) 

Defence  neg-        The  admissibility  of  parol  evidence  by  way  of  defence 
plaln"i%'s        to  a  bill  for  specific  performance  of  a  written  agreement, 
cilcVeV^'^'    in  its  literal,  unvaried  terms,  may  be  conveniently  con- 
formance        sidered  with  reference  to  four  classes  of  cases,  viz.  : 
except  with 
variation. 

1st.  Cases  where  the  defence  is,  that  by  fraud  or  mistake,  the 
1  .  T     A       written    agreement   is,    m   terms,    different   from   that 

1st.  Fraud  or  o  '  ' 

mittake  af-      which  the  defendant  supposed  it  to  be,  when  he  exe- 

fecting terms  i  .      .f.  i        -n  ■  i  i    •      -rv.      -    i 

of  agree-        cuted  it ;  this,  it  proved,  will  negative  the  plaintiii  s  right 
to  specific  performance  except  with  a  variation.  («/) 

(k)  Sec  Jordan  u.  Sawkins,  1  Ves.  jV.  (y)  See  Joynes  v.  Statham,  3  Atk.  388 ; 

402;  Price  v.  Djcr,  17  Ves.  356  ;  Van  u.  WooUam  v.  Hearn,  7  Ves.  211  ;  1  Sugden, 

Corpe,  3  Myl.  &  K.  269,277,  and  1   Sng-  157  et  seq.,  160,   and  notes;    Marquis  of 

den,  164,  and  note  (m').  Townsend    v.    Stangroom,  6    Ves.  328; 

(v)  Phipps  ('.  Child,  3  Drew.  709.  Rumsbottom  o.    Gosden,   1   Ves.  &  Bea. 

(w)  Pliippsu.  Child,  3  Drew.  709.  165;  Garrard  v.  Grinling,  2  Swanst.  244; 

(x)  Per  Lord  Cottenham,  Cr.  &  Ph.  62 ;  Lord  Gordon  v.  Marquis  Hertford,  2  Madd. 

Quinn  u.  Roath,  37    Conn.  16;    King  v.  i06;  Clinan  u.  Cooke,  1   Sch.  &  Lef.  38, 

Hamilton,  4  Peters,  311;  Kerr  F.  &  M.  39;    Humphries  v.  Home,  3  Hare,  277; 

(Am.  ed.)  357  et  seq.  Wood  v.  Scarth,  1  Jur.  N.  Y.  1107  ;  2  K. 
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r2d.  Cases  where  the  defence  is,  that  by  fraud,  mis-   2d.  Fraud, 

1  •  1  1  -f       1  11  •  mistake,  or 

take,  or  surprise,  tlie   derendant  executed  the  written  surprise,  in- 

agreement  under  a  reasonable  misapprehension  as  to  its  fendantto 

effect  as  between  himself  and  the  plaintiff;  here,  also,  agreement 

the  court  will  refuse  to  make  a  decree  according  to  the  P>'sappre- 

&  bending  its 

literal  terms,  or  strict  construction  of  the  agreement.  effect; 

Thus,  where  the  terms  of  the  agreement  have  been  ambiguous, 
so  that,  adopting  one  construction,  they  may  reasona- 

■^        '^  '  ./  „  ag  where  the 

bly  be  supposed  to  have  an  effect  which  the  defendant   terms  of  the 

1-1  11  1  1  1     agreement 

did  not  contemplate,  the  court  has,  upon  that  ground  are  ambig- 
only,  refused  to  enforce  it ;  (2)  and  this,  even  where  the  "  ' 
defendant  himself  was  the  author  of  the  ambiguity,  and  the  plain- 
tiff certainly  supposed  himself  to  be  buying  all  he  claimed,  (a)  So, 
where  the  defendant,  by  his  answer,  alleged  that  he  made  his  offer, 
and  signed  a  contract  for  the  purchase  of  an  undivided  moiety  of 
an  estate,  under  the  erroneous  belief  that  the  rental  stated  in  the 
particular  was  that  of  the  moiety,  and  not  of  the  whole  estate,  and 
the  wording  of  the  particular  justified  a  doubt  as  to  its  meaning, 
the  court  refused  to  enforce  specific  performance  ;  (6)  so,  where  the 
defendant  assumed  that  his  contract  for  the  purchase  of  a  dwelling- 
house  included  an  adjoining  yard,  and  the  contract  was  so  framed 
as  to  leave  it  doubtful  whether  it  was  included  or  not.  (c)  So, 
where  the  defendant  made  a  mistake  in  calculating  the  purchase- 
money  which  he  was  willing  to  take,  and  offered  to  sell  the  estate 
for  1,250Z.  instead  of  2,250Z.,  as  he  had  intended,  (d)  So,  where 
the  written  contract  which  the  plaintiff  sought  to  enforce,  was  silent 

&  Jo.  33 ;  Wright  v.  Goff,  2  Jur.  N.   S.  2  K.  &  Jo.  33 ;  Jenkinson  v.  Pepy.s,  cited 

481  ;  Vouillon  v.  States,  2  Jur.  N.  S.  845 ;  6  Ves.  330. 

Best  V.  Stow,  2  Sandf.  Ch.  298  ;  Honey-  (a)  Neap  v.  Abbott,  1  C.  P.  Coop.  333; 

man   v.    Marryatt,   6    H.   L.    Cas.    Ill;  Manser  w.  Back,  6  Hare,  447.  As  to  altera- 

Brooks  V.  Wheelock,  11  Pick.  440.  tion  of  an  agreement,  see  Twentyman  u. 

(z)    Calverley  v.  Williams,    1    Ves.  jr.  Barnes,  12  Jur.  743;  V.  C.  K.  B.,  where 

210;  Higginson  v.  Clowes,  15  Ves.  516;  a  plaintiff  alleged  that  the  agreement  had 

Clowes  y.  Higginson,  1   Ves.  &  Bea.  524 ;  been    altered    by   chemical    agency,    and 

V.  C.  Wigram's  judgment,  in  Manser  v.  moved  that  the  paper  might  be  subjected 

Back,  6  Hare,  447  ;  The  Western  Railroad  to  chemical  tests,  but  the  court  refused  the 

Com.  u.  Babcock,  6  Met.  346  ;  1   Sugden  application. 

V.  &  P.  (8th  Am.  ed.)  160,  and  note  (r) ;  (6)  Swaisland  v.  Dearsley,  29  Beav.  430 

Brooks  V.  Wheelock,   11   Pick.   440,  per  (c)  Moxey  0.  Bigwood,   8   Jur.  N.  S. 

Wilde  J. ;  Lee  v.  Kirby,  104  Mass.  427  ;  803  ;  and  see  S.  C.  H.  L.  10  Jur.  N.  S. 

Eastman  v.  Plumer,  46  N.  H.  464,  479;  597;    Denny   v.   Hancock,   L.  E.   6   Ch. 

and  see  Alvanley  v.  Kinnaird,  2  Mac.  &  Ap,  7. 

G.  8 ;  Wood  V.  Scarth,  I  Jur.  N.  S.  1107 ;  {d)  Webster  v.  Cecil,  30  Beav.  62. 
VOL.  II.                      43 
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[as  to  any  restrictive  conditions,  extrinsic  evidence  was  admitted  to 
prove  a  prior  restricted  parol  agreement,  and  specific  performance 
of  the  open  contract  was  refused,  (e) 

The  principle  on  which  the  court  in  such  cases  withholds  relief 
butmeresus-  from  the  plaintiff  is,  that  it  is  against  conscience  for  a 
FraiuUsnot  ™^^  *^o  ^^^^  advantage  of  the  plain  mistake  of  another; 
a  sufficient       qj.   J^|.  ]east,  that  a  court  of  equity  will  not  assist  him  in 

ground  for  '  '  ^       .' 

relief;  doing  SO  ;    but  the  mere  existence  of  circumstances  at 

the  date  of  the  contract  which  might  easily  have  led  to  fraud,  and 
the  want  of  any  professional  adviser  on  the  part  of  the  defendant, 
have  been  held  insufficient  to  negative  the  riglit  to  specific  perform- 
ance, —  no  fraud  being  shown  ;  (/)  nor  will  the  court  allow  a  mis- 
take in  law  (9)  to  be  set  up  as  a  ground  for  resisting  specific  per- 
formance. (K)  So,  where  the  defendant  speculates  upon  facts, 
which  turn  out  contrary  to  his  expectation,  he  cannot  rely  on  his 
mistaken  view  ;  and  his  mistake  as  to  tlie  use  which  he  might  make 
of  the  property,  is  unimportant,  (z) 

and  mistake  Mistake,  if  relied  on,  must  be  clearly  pi'oved,  (A;)  and 
if  relied  on,      parol  evidence  is  admissible  for  the  purpose.     The  acts 

must  be  ^  .  '       ' 

clearly  01  the  parties  subsequent  to  the  contract  may,  in  some 

cases,  be  material  as  evidence  of  mistake,  (l) 

3d.  Cases  where  the  defendant  has  obtained  the  like  protection, 
3d.  Misrep-     when  he  has  executed  the  agreement,  knowing  its  terms 

resentatum,  j^j-,(j  understanding  its  effect,  but  relyinc;  upon  some  mis- 
er untulnllea  *^  '  J      o      I 

promise,  in-     representation  (ni)  by  the  plaintiff,  or  upon  some  stip- 

ducingde-  '.  ,.■',.,  ^,  . 

fendaiitto       ulation  upon  Ins  part,  which  goes   to  vary  the  written 
agreement,      agreement,  but  which  he  refuses  to  fulfil ;  e.  g.  a.  parol 
promise  to  vary  the  terms  of  a  written  agreement  has 
been  admitted  as  a  defence  to  a  bill,  seeking  its  specific 

(c)  Barnard  v.  Cave,  26  Beav.  253.  Ex.  2.32,  238  ;  Mildnjay  u.  Hungerford,  2 

(/)  Lightfoot  V.  Heron,  3  You.  &  Coll.  Vern.  243. 

586.  (j)    Mildmay   v.  Hungerford,   2   Vern. 

(17)    "It  is  said,   Jgnorantia  juris  hand  ex-  243. 
cMsat;  but  in  that  maxim   the  word  'jus'  (/c)  Clay  y.  Rufford,  14  Jur.  803,  V.  C.W. 
is  used  in  the  sense  of  denoting  general  "  The  defendant  must  show  an  honest  mis- 
law,    the    ordinary   law   of   the   country,  take,  not  imputable  to  his  own  gross  neg- 
But  when  the  'jus'  is  used  in  the  sense  of  ligcnce."     The  Western  Railroad  o.  Bab- 
denoting  .1  private  right,  the  maxim  has  cock,  6  Met.  352,  per  Shaw  C.  J. ;  and 
no  application."     Per  Lord  Westbury,  in  see  Alvanlcy  t'.  Kinnaird,  2  Mac.  &  G.  1. 
Cooper  V.  Phibbs,  L.  E.  2  E.  &  Ir.  Ap.  (/)  Monro  v.  Taylor,  8  Hare,  56. 
149,  170.  (m)  See  Buxton  v.  Lister,  3  Atk.  386 ; 

(A)  Marshall  u.  Collett,  1  You.  &  Col.  7  Ves.  219;    Lovell  v.  Hicks,  2  You.  & 


knowing  its 
terms  and 
effect. 
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[performance,  (m)  So,  too,  a  parol  promise  tliat  tlie  vendor  shall 
have  a  lease  of  the  property  which  he  has,  in  writing,  agreed  to 
sell ;  (o)  and  tlie  same  decision  has  been  come  to  in  the  case  of  a 
parol  promise  by  the  auctioneer,  on  behalf  of  the  vendor,, to  allow 
compensation  for  a  deficiency  in  quantity ;  the  right  to  which  was 
in  effect  negatived  by  the  particulars  ;  (p)  so,  wliere  the  vendor 
refused  to  perform  his  agent's  engagement,  that  improvements 
should  be  executed  on  adjoining  property  ;  (5')  but  if  tiie  plaintiff 
offer  to  perform  the  agreement  with  —  if  the  defendant  so  desire  — 
the  parol  variation  or  addition,  this  is  sufficient,  and  the  defendant 
cannot  set  up  the  want  of  a  perfect  written  contract,  (r) 

Where   a  stipulation   is  omitted  from  a  written  agreement,  upon 
the  supposition  that  it  is  illegal,  and  the  parties  trust  to    stipulation 
each  other's  honor  ;  (s)  or  where  a  party  having  bar-   """setit  m> 
gained  for  the  insertion  of  a  particular  term,  knowingly,    defence  ; 
and  without  being  fraudulently  induced  thereto,  executes  an  agree- 
ment from  which  it  is   omitted,  (i)  equity  will  hold  the  omission 
binding. 

Nor  is  a  breach  by  the  plaintiff  of  an  independent  agreement, 
r  (^which  is  the  same  thing)  of  some  independent  stip-    .ova  b-each 
ulation  in  the  agreement,  any  defence  to  a  suit  for  spe-    laoilnfn- 
cific  performance.     Thus,  where  A.,  in  consideration  of  '  •^pendent 

1  '  '  ( nntract  or 

B.'s  building  a  house,  agreed  to  grant  him  a  lease,  and    stipulation. 
in   case  of  any  breach  the  agreement  was  to  be  void,  and  A.  was 
to    have    the    right   to    reenter,   and    by  the  same  instrument  A. 
agreed  that  B.  should  have  the  option  of  purchasing  the  fee  at  a 

Coll.  46 ;  Harris  v.  Kemblc,  5  Bligh  N.  S.  Phipps  v.  Child,  3  Drew.  709  ;  Croome  ». 

730,  754.  Lediard,  2  Myl.  &  K.  251,  and  the  remarks 

(n)    Clarke   v.    Grant,     14    Ves.    519;  of  Lord  St.  Leonards  upon  it,  in  1  Sugden 

Micklethwaite  v.  Nightingale,  12  Jnr.  638 ;  V.  &  P.  (8th  Am.  cd.)  161,  163  ;  Lloyd  ». 

and  see  Hammerslcy  v.  Dc  Biel,  12  CI.  &  Lloyd,  2  Myl.  &  Cr.  192  ;  Omcrodu.  Hard- 
Fin.  45,  88  ;  Quinn  v.  Koath,  37  Conn.  16.     man,  5  Ves.  722,  730 ;  Vouillon  «.  States, 

(0)  Vouillon  V.  States,  2  Jur.  N.  S.  845.  2  Jur.  N.  S.  845. 

ip)  Winch  V.  Winchester,  1  Ves.  &Bea.         (s)  Lord  Irnham  v.  Child,  1  Bro.  C.  C. 

375,378;  and  see  Lord  St.  Leonards'  re-  92;  Hare  v.   Shearwood,  1  Ves.  jr.  241; 

marks,  1   Sugden  V.  &  P.  (8th  Am.  ed.)  Haynes  u.  Hare,  1  H.  Bl.  6.i9  ;  Lord  Port- 

161,  162,  upon  Sir  Thomas  Plumer's  re-  more  v.  Morris,  2  Bro.  C.  C.  219;  White 

marks,  in  Clowes  v.  Higginson,  1  Ves.  &  v.  Anderson, 1  Ir.  Ch.Ecp.419.  See  Gunter 

Bea.  526.  v.  Thomas,  1  Ired.  Eq.  199;  Leo  v.  Kirby, 

(q)  Myers  v.  Watson,  1  Sim.  N.  S.  523,  104  Mass.  420,   430 ;  1    Sugden  V.  &  P. 

529;  and  see  lloss  v.  Watson,  10  H.  L.  173. 
Cas.  672.  (t)  See  Shelburne  v.  Inchiquin,  1  Bro. 

(r)  Martin  v.  Pycroft,  2  De  G.,  M.  &  C.  C.  350;  Jackson  i;.  Ciitor,  5   Ves.  688; 

G.  785.     See,  further,  upan    this  subject,  Rich.  v.  Jackson,  4  Bro.  C,  C.  514,  518. 
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[stipulated  price  within  a  specified  period,  it  was  held  that  a  breach 
by  B.  of  provisions  as  to  the  insurance  of  the  property,  was  no  de- 
fence to  a  suit  by  B.  to  enforce  his  right  of  preemption,  (m) 

4th.  Cases  where  the  written   agreement  is  varied  by  parol  sub- 
sequently to  its  execution ;  in  which  cases  the  variation, 
quent  parol      to  be  available  as  a  defence,  must  be  accompanied  by 
part  per-         such  a  part  performance   as  would  enable  tlie  court  to 
formed.  enforce    it    if  it    were  an    original    independent   agree- 

ment ;  (f)  subject,  nevertheless,  to  the  doctrine  of  equity  which  al- 
lows parties,  by  their  acts,  to  vary  the  origin;il  agreement  in  respect 
of  matters  relating  to  title  and  the  time  for  completion.  (z«) 

9.  As   to  Grounds   of  Defence  negativing   in  toto   Plaintiff's  liigjit   to   Specific 

Performance;    viz.    Personal   Incapacity;  Katnre  of  Contract,  or 

groundsel        Fraud,  Ifc,  ^c,    attending  its  Execution  ;    Matttrs  relating  to  the 

defence,  &c.    ]2<,iate,     Title,   or    Consideration;    Plaintiff's     Conduct,    Sfc,    after 

Contract ;  Election  of  other  Remedy. 

We  may  next  consider  those  grounds  of  defence  which,  as- 
•Defences  suming  the  existence  of  a  pnmc^/aci'e  valid  agreement, 
^foto^piSn-  g'^  ^°  negative,  in  toto,  the  right  to  specific  performance  ; 
tiff's  rigiit  to    ^y^i-[    these    may,    perhaps,    be    conveniently  considered 

epecifli;  per-  .;  >     i  i    '  .; 

formance.  under  the  several  heads  of,  —  1st,  matters  relating  to  the 
personal  capacity  of  the  parties  to  contract ;  2d,  matters  relating 
to  the  nature  of  the  agreement,  or  to  the  circumstances  under 
which  it  was  entered  into  ;  3d,  matters  relating  to  the  estate  con- 
tracted for ;  4th,  matters  relating  to  the  title  thereto  ;  5th,  matters 
relating  to  the  consideration  ;  and,  6th,  matters  relating  to  the  con- 
duct of  the  plaintiff  subsequently  to  the  date  of  the  agreement. 

As  to  the  first  of  the  above  heads.     Personal  incapacity  on  the 
part  of  the  defendant  to  enter  into  tiie  contract  (x)  is,  of 
incapacity       course,  a  sufilcient  defence  to  a  suit  for  specific  perform- 
on  part  of       ance  ;  unless,  having  recovered  his  contracting  capacity, 
defendant.       ^^^  j^^^  confirmed  or  adopted  the  agreement.     We  may 

In)  Green  v.   Low,  2   Jnr.   N.   S.  848.  enforced  if  there  was  a  subsequent  agree- 

See    too,   Pbipps't).  Child,  .3  Drew.  709  ;  ment  by  parol  to  waive  it,  and  substitute  a 

Croomc  v.  Lediard,  2  Myl.  &  K.  2.^1.  new  contract  for  it.     Kyno  v.  Darby,  5  C. 

(?•)  See  Legal  v.  Miller,  2   Ves.   299;  E.  Green,  231.     See   Quinn  i;.  Eoath,  37 

Price  u.  Dyer,  17  Ves.  356,364;  Robinson  Conn.  16. 

V.  Page,  3  Kuss.  121  ;  1  Sugdon  V.  &  P.  (iv)  1   Sugden  V.  &  P.  (8th  Am.  ed.) 

(8th  Am.  ed.)  165,  and  note  (hi').     Spe-  165,  and  noics  («)  and  (j^). 

cific  performance  of  a  contract  will  not  be  (i)  See  ante,  185. 
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[here  remark,    tliat  altliough  intoxication,    if  excessive,   amounts 
to  a  temporary  deprivation  of  reason,  C«)  and  is  a  eood 

J   P  1  ,  ,      ,  ,  ,  ,  .      Intoxication. 

derence,  although  the  party  may  not  have  been  drawn  ni 
to  drink  by  tlie  plaintiff;  (z)  yet  it  has  been  held  that  the  mere 
fact  of  the  defendant  having  partaken  freely  of  liquors  at  the  time 
of  entering  into  the  contract,  is  not,  in  the  absence  of  fraud,  or  of 
evidence  that  he  was  without  the  full  understanding  and  knowl- 
edge of  what  he  was  doing,  a  reason  for  refusing  specific  perform- 
ance ;  (a)  especially  as  against  a  person  who,  with  notice  of  the 
prior  contract,  has  procured  a  conveyance  of  the  property  from 
the  vendor.  (6) 

Personal  incapacity,  on  the  part    of  the  plaintiff  at  the   time  of 
the  contract,  cannot,  it  is  conceived,  be  set  up  as  a  de-   Personal  in- 
fence   to  a  suit  for  specific  performance,  if  the  plaintiff  part  of" 
has   recovered    his    capacity  at  the    time  of  filing   the   ^[^^"far'de- 
bill;(c)but  the  continuance  of  incapacity,  at  the  time   *'='"^^- 
of  the  bill  being  filed,  would  appear  to   be   a  good   defence  ;  (cZ) 
and  at  any  time   during  its  continuance,  the   contract,  it  is  con- 
ceived,   may  be    put    an    end    to    by  due    notice  from  the    party 
bound ;  (e)  except  where    the   incapacity  consists    in    infancy,  in 
which  case  the  other  party  appears  to  have  no  pouer  to  rescind  the 
contract ;  (/)  but  the  infant  cannot,  while  an  infant,  enforce  it.  (jg') 

A  contract  by  husband  and  wife  for  the   sale   of  the  wife's  es- 

iy)  See  Cooke  r.  Clayworth,  18  Ves.  12,         (e)  See,  and  consider,  Martin  u.  Mitcli- 

16  ;  Cragg  v.  Holme,  18  Ves.  14  note  ;  Say  ell,  2  Jae.  &  \V.  428. 
V.  Barwick,  1  Ves.  &  Bea.  195;  Nagle  u.         (/)    Sec    Chambers   on  Infancy,  442 

Baylor,  3  Dru.  &  W.  60.  Shannon  v.  Bradstrect,  1  Sch.  &  Lef.  58  ; 

(z)  Malinsu.  Freeman,  2  Keen,  34.    See  Smith  v.  Bowen,  1  Mod.  25. 
Prentice  v.  Achorn,  2  Paige,  30 ;  Conant         (g)  Plight  v.  BoUand,  4  Russ.  298.    See 

V.  Jackson,  16  Vt.  335  ;  Ford  v.  Hitcheock,  Benedict  v.  Lynch,  1  Jolin.  Ch.  373  ;  Bou- 

8  Ohio,  214  ;  1  Story  Eq.  Jur.  §§  330,  331  ;  cher  v.  Van  Buskirk,  2  A.  K.  Marsh.  346  ; 

Campbell  v.  Kotcham,  1  Bibb,  406  ;  Hutch-  1  Sugden  V.  &  P.  {8tU  Am.  ed.)  209.      If 

inson  a.  Brown,  1  Clarke,  408  ;  White  v.  the  infant,  after  coming  of  age,  files  a  bill 

Cox,  3  Hayw.  82  ;  Wigglesworth  v.  Steers,  to  enforce  performance  of  the  contract,  he 

1  Hen.  &  M.  70 ;  Morrison  v.  McLeod,  2  thereby  becomes  bound  by  the  contract, 

Dav.  &  Bat.  221.  and  the  want  of  mutuality  ceases.  Milliken 

(o)  Lightfoot  V.  Heron,  3  Yon.  &  Col.  v.  Milliken,  8  Ir.  Eq.   16.     So,  if  he  in 

586.  any  other  .manner  afBi'ni  the  contract,  upon 

(6)  Shaw  V.  Thackray,  1  Sra.  &  G.  537.  arriving  at  full  age,  it  becomes  mutual. 

(c)  Clayton  v.  Ashdown,  9   Vin.  Abr.  See  Milliken  v.  Milliken,   8  Ir.  Eq.   16. 

393,  394.  See,  as  to  the  transfer  of  shares  to  an  in- 

(rf)  Flight   V.   BoUand,   4    Russ.   298;  fant,  Cappen's  case,  L.  R.  3  Ch.  Ap.  458  ; 

Richards  ...Green,  8  C.  E.   Green,   536,  Curtis's  case,  L.  R.  6  Eq.- 455  ;  Hart's  case, 

538,  .539,  „  Li  R,  6  Eq.  512. 


1466  SPECIFIC   PERFORMANCE. 

[tate,  may  also,  perhaps,  be  considered  an  exceptional  case  ;  that  is, 
if  the  purchaser,  at  the  date  of  the  contract,  be  aware  that  the 
property  belongs  to  the  wife,  (/i)  A  married  woman  may,  it 
seems,  enforce  lier  contract  for  purchase,  provided  that  her  sepa- 
rate estat3  is  sufficient  to  discharge  her  liabilities  under  it.  (i)  An 
agreement  for  purchase,  entered  into  in  the  names  of  husband  and 
wife,  inures  for  the  benefit  of  the  wife  surviving.  (¥) 

As  to  the  second  of  the  above  heads.  Where  the  contract  has 
2d.  Matters  been  entered  into  for  an  illegal  purpose,  whether  the 
contraft  &c.-  Same  be  expressly  prohibited,  or  be  merely  the  subject  of 
illegality.  a  statutory  penalty,  equity  will  refuse  to  enforce  it ;  (?) 
but  if  the  agreement  is  not  positively  illegal,  the  court  will  not 
refuse  specific  performance,  merely  because  it  "  savors  of  illegal- 
ity ;  "  (m)  and  if  a  legal  agreement  be  intended  in  all  events  to  be 
executed  according  to  its  terms,  it  will  not  necessarily  be  avoided 
by  a  collateral  ]iarol  stipulation  for  something  not  malum  in  se,  hut 
merely  prohibited  ;  (71)  so,  too,  a  distinction  is  drawn  between  en- 
forcing an  illegal  contract,  and  asserting  a  title  to  money  which 
has  arisen  from  it.  For  example,  where  A.  and  B.  fraudulently 
registered  a  ship  in  the  United  States,  and  their  subsequent  em- 
ployment of  hei',  so  registered,  was  a  fraud  upon  the  English  navi- 
gation laws  ;  it  was  held  that  A.  might  nevertheless  maintain  a 
suit  against  B.  for  an  account  and  payment  of  his  share  of  the 
realized  profits  of  the  speculation.  (0)  It  would  seem  that  an 
agent  for  purcliase  cannot,  as  against  his  principal,  set  up  the  ille- 
gality of  the  contract,  (p) 

{h)  2  You.  &  Col.  C.  C.  C2.  Va.  .511  ;    London   &  Brighton  Railway 

(i)  Bowling   1..    Miiguirc,   LI.   &   G.   t.  Co.  v.  L.  &  S.  W.  Railway  Co.  4  De  G.  & 

Plunkett,  1,  c.  19;  aida,1Ul.  J.  389  ;    Shrcwsliiiry   &c.   Railway  Co.  v. 

(k)  Drew  y.  Martin,   2  II.   &  M.   130;  London  &   N.  W.  liailway    Co.  4  De  G., 

10  Jur.  N.  S.  356.  M.  &  G.  115  ;  6  II.  L.  Gas.  112  ;  but  the 

(I)  See  Thoni'-on   r.   Thomson,  7  Ves.  defence  is  not  Cavoi-cd  in  equity ;  S.  C.  16 

470;  Knowlcs  v.  llmigliton,  U  Ves.  168  ;  Beav.  451  ;    and  see  Williams  v.  Bayley, 

De  Begnis  v.  Ai mislead,   10  Bing.   107  ;  L.  R.  1  E.  &  Ir.  Aji.  200. 

Swing  V.  O.sbaldislon,  2  Mjl.  &  Cr.  53,  85  ;  (m)  Auhin  r.  Holt,  2  K.  &  Jo.  66,  70. 

Gas  Light  Co.   j.  Turner,   8   Scott,   609;  (ii)   See  Carolan  v.  Brabazon,  3  J.  &  L. 

and  sec  Tomliuson  r.  Manchester  &  Bir-  200. 

mingham  Railway  Co.  2  Rail.  Cas.  104;  (o)   Sharp  v.  Taylor,  2  Phil.  801  ;  and 

Ritchie  v.  Smith,  6  C.   B.  4C2  ;  Smith  u.  see  Butt  v.  Monfeau.x,  1  K.  &  Jo.  98, 115; 

Johnson,  37   Ala.    633;     Greal    Northern  Sheppard  y.  O.xenford,  1  K.  &  Jo.  491. 

Railway  Co.   i-.  lOastcrn   C.   Railway  Co.  {p)  Mullock  i .  Jcn]^ins,   14  Beav.   628. 

9  Hare,  306,  312  ;  Dodson  u.  Swan,  2  W.  As  to  an  agreement  lo  guc  a  qualification 
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[So,  also,  if  the  contract  be  in  contravention  of  the  rights  of  a 
third   party,  (5)    equity    will    refuse    to   interfere  ;    as   interference 
where   it  derogates   from    a   previous  voluntary  settle-   Jji^g'j.fa 
ment  by  the  plaintiff  vendor ;  (r)  but  specific  perform-   ^^"^  party- 
ance,  will  be  enforced,  at  the   suit  of  the   purchaser,  against  the 
voluntary  settlor,  (s) 

So,  also,  if  the  contract  be  one  which  the  court  cannot  execute 
in  all  its  material  terms  ;  (t)  so,  where  there  are  mu- 


tual rights  incapable  of  being  enforced  by  an  immediate   t^^ '=<'"'■' t" 


Inability  of 
the  court  to 
execute  the 

decree  ;  (ti)    so,  where    the    consideration   of  the    con-   contract. 
tract  is  the  execution  of  w-oi'ks   which  the  court  cannot  superin- 
tend; (w)  so,  where  it  involves  a  contract  for  personal  services  of 

to  sit  in  parliament,  see  Callaghan  v.  Cal-    351  ;  South  Wales  Railway  Co.  v.  Wythes, 


laghan,  8  CI.  &  Pin.  374  ;  Harris  v.  Amery, 
L.  R.  1  C.  P.  148  ;  and  see  May  v.  May, 
33  Beav.  81,  where  a  conveyance  by  a 
father  to  his  son,  in  order  to  qualify  him  ■ 
as  a  A'otor,  was  upheld.  Childers  v.  Chil- 
ders,  1  Do  G.  &  J.  482  ;  Jackson  u.  Ham, 
15  John.  261  ;  Roberts  v.  Gibson,  6  H.  & 
J.  116.  As  to  the  ship  registry  act,  see 
Hughes  V.  Morris,  2  De  G.,  M.  &  G.  349; 
M'Calmont  v.  Rankin,  2  De  G.,  M.  &  G. 
403  ;  Armstrong  v.  Armstrong,  3  Eq.  R. 
973;  Duncan  v.  Tindall,  13  C.  B.  258; 
Parr  v.  Applebeo,  7  De  G.,  M.  &  G.  585  ; 
European  &c.  Mail  Co.  u.  Royal  Mail  &c. 
Co.  4  K.  &  Jo.  676. 

(q)  See  Harnett  v.  Yielding,  2  Sch.  & 
Lef.  549,  554;  and  see  and  consider  Pea- 
cock V.  Ponson,  11  Beav.  355. 

(r)  Smith  v.  Garland,  2  Mer.  123  ;  John- 
son r.  Legard,  Turn.  &  R.  281  ;  Campbell 
V.  Ingilby,  1  De  G.  &  J.  393. 

(s)  Buckle  V.  Mitchell,  18  "Ves.  101; 
Daking  v.  Whimper,  26  Beav.  568  ;  1  Sug- 
den  V.  &  P.  (8th  Am.  ed.)  720,  and  notes 

ip)  and  (.9)- 

(t)  Gervais  v.  Edwards,  2  Dru.  &  W. 
80;  Counter  v.  Macpherson,  5  Moo.  P.  C. 
83;  Downs  v.  Collins,  6  Hare,  437;  Eord 
0.  Stuart,  15  Beav.  493  ;  Williamson  c. 
Wootten,  3  Drew.  210;  Paris  Chocolate 
Co.  V.  Crystal  Palace  Co.  1  Jur.  N.  S.  720 ; 
3  Sm.  &  G.  119;  and  see  Dietrechsen  v. 
Cabburn,  and  Hills  o.  CroU,  2  Phil.  52, 
60  ;  Waring  v.  Manchester  &c.  Railway 
Co.  7  Hare,  492  ;  Hope  v.  Hope,  22  Beav. 


5  De  G.,  M.  &  G.  880  ;  Vansittarl; ;;.  Van- 
sittart,  4  K.  &  Jo.  62  ;  S.  C.  2  De  G.  & 
J.  249  (Am.  ed.)  notes  ;  Fry  Specif.  Perf. 
(2d  Am.  ed.)  334  et  seq. ;  King  v.  Ruck- 
man,  5  C.  E.  Green,  316. 

(u)  Blackett  v.  Bates,  L.  R.  1  Ch.  Ap. 
117,  reversing  V.  C.  W.  2  H.  &  M.  270, 
610;  Gorvais  i;.  Edwards,  2  Dru.  &  W. 
80  ;  Hills  V.  Croll,  2  Phil.  60  ;  Pirth  v. 
Ridley,  33  Beav.  516. 

(v)  See  Peto  v.  Brighton,  Uckfield  &c. 
Railway  Co.  1  H.  &  M.  468.  A  specific 
performance  of  a  contract  to  make  a  rail- 
way will  not  be  enforced,  the  remedy  is  at 
law;  1  Sugden  V.  &  P.  (8th  Am.  ed.)  78, 
note  (1);  Heathcote  North  Stafford  Rail- 
way Co.  20  L.  J.  N.  S.  82  ;  South  Wales 
Railway  Co.  u.  Wythes,  1  K.  &  J.  186  ;  3 
Eq.  R.  153;  5  De  G.,  M.  &G.  880;  Ham- 
ilton V.  Dunsford,  6  Ir.  Ch.  Rep.  412.  See 
Wilson  V.  Furness  Railway  Co.  L.  R.  9 
Eq.  28 ;  Ross  v.  Union  Pacific  R.  R.  Co. 
1  Woolw.  26,  36  ;  Fallon  d.  R.  R.  Co.  1 
Dill.  121 ;  and  as  to  building  contracts, 
see  ante,  1428.  Contracts  to  work  mines 
or  quarries  will  not  be  specifically  ex- 
ecuted. Pollard  t).  Clayton,  1  K.  &  J. 
462  ;  Booth  v.  Pollard,  4  You.  &  Col.  Ex. 
61.  As  the  court  cannot  specifically  ex- 
ecute a  contract  to  do  certain yt((«rc  acts,  it 
will  not  decree,  as  an  equivalent,  a  covenant 
to  do  them  (Stocker  v.  Medderburn,  3  K.  & 
J.  393,  405  ;  see  Blackett  v.  Bates,  L.  R. 
1  Ch.  Ap.  117),  unless  it  is  part  of  the 
agreement  that  a  covenant  shall  be  entered 
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Impolicy. 


[an  uncertain  duration  ;  (w)  as,  e.  g.  where  it  was  one  of  the  terms 
of  an  agreement  for  the  lease  of  a  coal  wharf,  that  the  lessor  should 
act  as  the  lessees'  agent  in  carrying  on  the  business ;  (a;)  so,  an 
agreement  either  to  borrow  or  to  lend  a  sum  of  money  upon  mort- 
gage cannot  be  specifically  enforced.  (?/) 

So,  where  the  enforcement  of  the  contract  would  be  against 
public  policy,  as  where  it  originated  in  the  improper  dis- 
closure of  evidence  taken  in  a  chancery  suit,  the  court 
will  not  interfere  ;  (z)  so,  if  its  completion  would  amount  to  a 
Breach  of  breach  of  trust,  (a)  even  by  reason  of  any  stipulation 
trust.  collateral  to  the  mere  agreement  for  sale,  as  where  it 

was  agreed  that  the  purchaser  should,  out  of  the  purchase-money 
retain  a  debt  due  to  him  from  the  selling  trustee  ;  (5)  so,  where 
trustees  concurred  with  other  fiduciary  vendors  in  a  sale  of  three 
several  properties  for  an  entire  sum,  which  they  agreed  to  appor- 
tion among  tliemselves,  specific  performance  against  the  purchaser 
was  refused,  (c) 


into  (Wilson  v.  West  Hartlepool  R.  Co.  2 
De  G.,  J.  &  S.  475)  ;  and  a  contraet  to  do 
certain  things  and  execute  a  deed,  the  deed 
being  of  the  essence  of  the  contract,  will 
be  enforced.  Granville  v.  Belts,  19  L.  J. 
N.  S.  Ch.  32.  The  court  will  not  specifi- 
cally execute  an  accessary  agreement,  un- 
less it  can  also  execute  the  principal  one. 
Scottish  N.  E.  K.  Co.  c.  Stewart,  3  iVIacq. 
H.  L.  Gas.  382.  And  where  one  part  of 
an  award  was  capable  of  specific  perform- 
ance and  another  part  not,  the  court 
refused  to  enforce  performance  of  the 
former  part.  Nickels  v.  Hancock,  7  De  G., 
M.  &  G.  300;  Blackett  u.  Bates,  L.  E.  1 
Ch.  Ap.  117.  But,  in  the  case  of  a  rail- 
way, if  the  interest  of  the  party  contract- 
ing with  tlie  company  cannot  be  measured 
by  damages,  and  the  subject-matter  of  the 
contract  is  clear  and  definite;  for  instance, 
a  contract  by  a  railway  company  to  make 
and  keep  in  repair  an  archway  under  their 
railway  to  connect  the  different  parts  of 
the  land  divided  by  it;  specific  perform- 
ance will  be  decreed.  Storer  v.  G.  W.  R. 
Co.  2  You.  &  Col.  C.  C.  48.  See  Lane 
t).  Newdigate,  10  Ves.  192  ;  Franklyn  y. 
Tnfon,  5  Madd.  469  ;  Lytton  v.  G.  N.  R. 
Co.  2  K.  &  J.  394. 
[w]  Firth  f.  Ridley,  33  Beav.  516;  Sykes 


V.  Dixon,  9  Ad.  &  El.  693;  Johnson  ». 
Shrewsbury  &  Birmingham  Railway  Co. 
3  De  G.,  M.  &  G.  926,  per  Knight  Bruce 
L.  J. ;  Stoker  v.  Broeklebank,  3  Mac.  & 
G.  250  ;  Brett  v.  East  India  &c.  Co.  2  H. 
&  M.  404  ;  Mair  v.  Himalaya  Tea  Co.  L. 
R.  1  Eq.  411. 

(x)  Ogden  V.  Fossick,  9  .Tur.  N.  S.  288 ; 
32  L.  J.  Ch.  73  ;  Chinnock  v.  Sainsbury, 
30  L.  J.  Ch.  409. 

(y)  Rogers  v.  Challis,  27  Beav.  175;  6 
Jur.  N.  S.  334 ;  Sichel  v.  Mosenthal,  8  Jur. 
N.  S.  275;  30  Beav.  371. 

(z)  Cooth  V.  Jackson,  6  Ves.  12,  30. 

(a)  Mortlock  u.  BuUer,  10  Ves.  292, 
213  ;  Ord  v.  Noel,  5  Madd.  438  ;  Bridger 
V.  Rice,  1  Jac.  &  W.  74  ;  Turner  u.  Har- 
ney, Jac.  178  ;  Wood  v.  Richardson,  4 
Beav.  174 ;  Baylies  v.  Baylies,  1  Coll.  546  ; 
Bellringer  v.  Blagrave,  1  De  G.  &  S.  66; 
White  V.  Cuddon,  8  CI.  &  Fin.  766; 
Sneesby  v.  Thorne,  11  Jur.  N.  S.  536, 
1038;  7  De  G.,  M.  &  G.  399;  Maw  u. 
Topham,  19  Beav.  576;  Shrewsbury  &c. 
Railway  Co.  u.  London  &  N.  W.  Railway 
Co.  4  Do  G.,  M.  &  G.  115. 

(6)  Thompson  o.  Blackstone,  6  Beav. 
470. 

(c)  Rede  v.  Oakes,  10  Jur.  N.  S.  1246; 
reversing  32  Beav.  555.    See  as  to  several 
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[An  agreement  between  liusband  and  wife,  providing  for  tlieir 
future  separation,  is  contrary  to  public  policy,  and  cannot  be  en- 
forced ;  (c?)  but  if  entered  into  after  the  separation  has  taken  place, 
or  on  the  eve  and  in  contemplation  of  an  intended  separation,  it 
may  be  upheld.  Where  tlie  agreement  is  between  the  husband 
and  a  trustee  for  the  wife,  and  is  supported  by  a  good  consideration, 
as  e.  g.  an  indemnity  by  the  trustee  against  his  wife's  debts,  it  can 
be  specifically  enforced  ;  (e)  and  the  agreement  of  either  party  not 
to  sue  for  a  restitution  of  conjugal  rights,  will  be  enfoixed  by  in- 
junction. 

In  a  very  recent  case  an  agreement  entered  into  between  A.  and 
B.  his  father-in-law,  upon  the  occasion  of  a  separation  between  A. 
and  his  wife,  whereby  A.  undertook  to  execute  a  formal  deed  of  sep- 
aration and  to  secure  an  annuity  for  the  maintenance  of  his  wife 
and  child,  was  decreed  to  be  specifically  enforced,  notwithstanding 
the  absence  of  any  indemnity  to  the  husband  against  his  legal  liabil- 
ities ;  upon  the  ground  that  the  agreement  had  been  acted  on  by 
B.,  who  had,  at  his  own  expense,  maintained  his  daughter  and  her 
child  upon  the  faith  of  it.  (/) 

So,  if  an  agreement  be  entered  into  by  an  agent,  the  omission  of 
all  usual  and  proper  stipulations  in  favor  of  his  princi-    j^.^o^iijgQt 
pal,  (^)  may  be  a  reason  for  refusing  specific  perform-   contract  by 
ance ;  although,  as  a  general    rule,  the  court  will  not 
decline  to  enforce  a  contract  on  the  mere  ground  of  its  improvi- 
dence. (K) 

So,  although  the  court  will  not,  as  a  genei-al  rule,  decree  specific 
performance  of  an  agreement  to  enter  into  a  partner-   ^„^^^^^^^ 
ship,  (i)   or  to  contribute  a  share  of  partnership    cap-   f  or  a  partner- 
ital ;  (Jc)  yet  where  the  parties  have  agreed  to  execute  a 

mortgagees  of  the  same  estate  concurring  (/)  Gibbs  v.  Harding,  L.  R.  8  Eq.  490. 

in   a   sale,  McCarogher  v.  Whieldon,  34  (g)  Helsham  v.  Ijangley,  I  You.  &  Col. 

Beav.  107.  C.  C.  17.'i.    See  White  w.  Cnddon,  8  CI.  & 

(d)  Westmeath  w.  Westmeath,  1  Dow.  &  Kn.  788,  791;  Daniel  k.  Adams,'  Amb. 
01.  519;  H.  V.  "W.  3  K.  &  Jo.  382;  2  49.5;  and  Dawson  v.  Brinckman,  3  De  G. 
Story  Eq.  Jur.  §§  1427,  1428  ;  The  People  &  S.  386. 

p.  Mercien,  8  Paige,  47, 57  ;  Wilson  v.  Wil-  (h)  Sullivan  v.  Jacob,  1  Moll.  472,  477. 

son,  1  H.  L;  Cas.  538.  (i)    Sheffield  Gas  &c.  Co.   v.  Harrison, 

(e)  Wilson  y.  Wilson,  IH.L.  Cas.  538;  17  Beav.  294;  and  see  Maxwell  u.  Port 
Hunt  u.  Hunt,  10  W.  R.  215,  reversing  Tenant  Co.  24  Beav.  495;  Scott  w.  Ray- 
M.   R.  31  Beav.  89;  and  see  Walroud  v.  ment,  L.  R.  7  Eq.ll2. 

Walroud,  John.  18;  Williams  v.  Bailey,         (k)  Sichel  o.  Mosenthal,  30  Beav.  371; 
L.  R.  2Eq.  731.  8  Jur.  N.  S.  275. 
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[formal  instrument,  wliich,  if  executed,  will  alter  their  position  at 
law,  and  enable  them  to  assert  a  legal  right,  the  execution  of  the 
formal  instrument  may  be  decreed,  notwithstanding  that  the  part- 
nership thus  created  may  be  at  once  dissolved  •,  (Z)  and  the  cir- 
cumstance that  the  deed  contains  unenforceable  provisions  does  not 
seem  to  be  material,  (m) 

And  the  court  will  restrain  the  breach  of  negative  clauses  in  a 
contract,  although  it  cannot  specifically  enforce  the  entire  con- 
tract ;  (w)  because  if  tiie  plaintiff  at  any  time  fail  to  perform  his  ob- 
ligations, the  injunction  may  be  at  once  dissolved ;  (o)  and  where, 
if  an  injunction  were  not  granted  tlie  damages  would  be  incapable 
of  estimation,  the  court  may,  it  seems,  restrain  the  breach  of  a  pos- 
itive engagement,  even  though  the  entire  contract  is  not  enforceable 
in  equity,  (p) 

Equity  has  refused  to  enforce  contracts  on  the  mere  ground  of 
_  tlieir  hardship  as  against  the  defendants  ;  Qq)   as  where 

one  half  the  purchase-money  would,  under  a  clause  of 
forfeiture  contained  in  the  will  of  a  prior  owner,  have  gone  to  a  third 
party;  (?•)  or,  as  where  the  contract  provided  that  a  road  should  be 
made  by  the  vendor  over  property  retained  by  him,  and  it  ap- 
peared tiiat  the  making  of  the  road  would  risk  the  forfeiture  of  the 
lease  of  part  of  the  estate  ;  (s)  but  before  the  validity  of  such  a 
defence  is  admitted,  the  court  requires  to  be  satisfied  that  forfeiture 
will  be  the  necessary  result  of  enforcing  the  contract,  and  also  takes 
into    consideration  who  is  responsible  for  the  forfeiture,  (t)     For 

{I)  Buxton  V.  Lister,  3  Atk.  385  ;  Stock-  by  the  court  in  cases  of  this  nature ;  Low 

er  V.  WcJiJcrbiirn,  3  K.  &  Jo.  403.  ■;.  Treaclwell,  3  Fairf.  4-11 ;  Coles  v.  Treco- 

(m)  Stocker  v.  Wedderburn,  3  K.  &  Jo.  thick,  9  Ves.  234;  Revel!  v.  Hiissoy,  2  Bal. 

403.  &B.  287;"  Seymour  w.  Delancey,  6  Jolin. 

(n)  Great  Northern  Railway  Co.  r.  Man-  225,232;  Minturn  v.  Seymour,  4  John. 

Chester  &c.  Raihv.ay   Co.  5  De  G.   &  S.  Ch.  500;  Woodcock  v.  Bennett,  1  Cowcn, 

138;  Lumlcy  v.  Wagner,  1   De  G.,  M.  &  733;  Cathcart  v.  Robinson,  5  Peters,  264; 

G.  (Am.  ed.)  604,  and  cases  in  note  (2);  Park  u.  Johnson,  4  Allen,  259;  Western 

Catt  V.  Tourle,  L.  R.   4  Ch.  Ap.  654,  660.  Railroad   Corp.  <■.   Babcock,  6  Met.  346 ; 

(o)   Sec  Stocker  v.  Wcdderburn,  3  K.  &  Eastman  v.  Plnmers,  46  N.  H.  464,  479;  1 

Jo.  393,  405.  SugdenV.&P.(8thAm.ed.)161, and  nolo 

(p)  Holmes  V.  E.  C.  Railway  Co.  3  K.  (^i),  211,  and  note  (c);   Powers  r.  Mayo, 

&  Jo.  G75,  680.  97  Mass.  180;  Perkins  v.  Wright,  3  H.  & 

(q)    In   Lee   v.  Kirby,   104   Mass.  428,  M'Hen.324;   Cooper  y.  Pena,  21  Cal.  44. 

Ames  J.  said  ;  "  We  do  not  intend  to  say  (7-)  Fain  v.  Brown,  cited  2  Vcs.  307. 

that  the  court  will  never  pay  any  attention  (s)  Peacock  v.  Pen  son,  11    Beav.  355; 

to  hardships  produced  by  a  change  of  cir-  and  see  Helling  v,  Lumlcy,  3  De  G.  &  J. 

cumstances,  but  certainly  the  general  rule  493. 

is  that  a  mere  decline  in  value  since  the  {t)  Helling  v,  Lumlcy,  3  De  G.   &  J. 

date  of  the  contract,  is  not  to  be  regarded  493,  498. 
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[example,  it  will  not  permit  a  defendant  to  put  liimself  in  such  a 
position  as  tliat  his  performance  of  the  agreement  shall  create  a  for- 
feiture, and  then  turn  round  and  say  that  the  plaintiff  shall  not 
have  specific  performance  of  the  agreement,  because  the  defendant 
has,  by  his  own  act,  enabled  the  landlord  to  enter  upon  the  agree- 
ment being  performed,  (m)  so,  it  has  been  held,  that  a  mortgagor, 
contracting  to  grant  a  lease,  should  not  be  compelled  to  pay  off  the 
mortgage  in  order  to  enable  him  to  complete  the  contract,  (w) 
So,  where  a  mortgagee,  after  foreclosure,  contracted  to  sell  at  a 
profit,  and  inadvertently  contracted  in  the  character  of  a  mortgagee 
with  a  power  of  sale,  the  court  refused  to  compel  him  to  exercise 
the  power,  and  so  run  the  risk  of  being  held  accountable  for  the 
purchase-money  as  mortgagee  instead  of  absolute  owner  ;(w)  and 
where  there  was  a  mutual  understanding,  but  no  definite  agreement 
between  the  mort<Ta<iee  and  intending  lessee,  that  the  agreement 
for  a  lease  should  be  approved  by  the  mortgagor,  and  he  declined  to 
concur,  the  court  refused  to  enforce  the  agreement  against  the  mort- 
gagee, or  to  hold  him  liable  in  damages,  (x)  So,  it  is  conceived, 
specific  performance  would  be  refused  against  a  mortgagee  who 
enters  into  the  contract  in  the  mistaken  belief  that  his  mortgagor 
will  concur,  but  in  such  a  case  he  would  probably  be  held  liable  in 
damao-es.  So,  where  the  vendor  entered  into  tlie  contract  in  the  be- 
lief  that  he  was  the  absolute  owner,  and  it  subsequently  turned  out 
that  he  had  only  a  power  of  sale  and  excliange,  and  was  bound  to 
reinvest  the  purchase-money,  specific  performance  was  refused.  («/) 
So,  where  the  completion  of  the  contract  would  involve  a  breach 
of  trust,  the  court  will,  partly  on  the  ground  of  the  iin-  breach  of 
policy,  or  quasi-illegaiity  of  the  transaction,  and  partly  ''""A^™'^^"^ 
on  the  ground  of  hardship,  decline  to  interfere.     Thus,    the  ground 

,       ,  1  J  ■       1       of  liardsUip. 

where  a  sale  by  trustees  under  a  power  was  so  disad- 
vantaceous  as  to  be  a  breacii  of  trust,  the  court  refused  to  enforce 
the  contract ;  (z)  so,  where  the  trustees  of  an   estate  jonied,   ex- 
pressly in  that  capacity,  with  the  beneficial  owners  in  a  contract 
for  sale,  and  all  agreed   to  exonerate  the  estate  from   any  incum- 

(u)  Per  Turner  L.  .J.  in  Helling  v.  Lum-        (x)  Franklinsl;!  v.  Ball,  33  Beav.  560. 
ley,  3  Do  G.  &  J.  493,  498.  (//)  Hood   v.  Oglandcr,   11    Jur.  N.  S. 

(v)  Costigan   u.  Hastier,  2    Sch.  &  Lef.  498,   sed    quaere.       See,    also,    Howel    v. 

160.    Bat  damages  may  in  sucli  a  case  be  George,  1  Madd.  1 ;    Southwell   v.  Nich- 

awarded  under  Lord   Cairns's  act.     See  olas,  cited  1  Madd.  9,  note. 
Howe  w.  Hunt,  31  Beav.  420.  (z)    Mortlock   u.  BuUer,  10  Ves.   292, 

(w)  Watscn  v.  Marston,  4  De  G.,  M.  &  313. 
G.  230. 
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[trances  wliich  might  affect  it,  the  court  refused  to  enforce  this 
agreement  against  the  trustees,  when  it  seemed  probable  tliat  the 
incumbrances  might,  and  perhaps  materially,  exceed  the  amount  of 
purcliase-money  ;  (a)  and  the  validity  of  this  defence  is  not  con- 
fined to  cases  where  an  express  trust  would  be  violated  if  the  con- 
tract were  enforced,  but  applies  to  every  case,  where  its  enforce- 
ment would  involve  a  breach  of  confidence.  (5) 

So,  where  the  contract  was  intended  by  both  parties  to  be  the 
means  of  forwarding  a  common  object  which  had  utterly  failed  be- 
fore the  bill  was  filed,  the  court  refused  to  interfere,  (e)  So,  incase 
of  mutual,  though  distinct  agreements,  the  subject-matter  of  the  one 
may  be  so  connected  with  that  of  the  other,  that  the  court  will  en- 
force both-  or  neither.  (tZ)  Where,  however,  the  contracts,  though 
contained  in  the  same  instrument,  are  really  independent,  the  breach 
of  one  is  no  defence  to  a  suit  for  specific  performance  of  the  other.  («) 

But  where  a  solicitor  contracted  in  his  own  name  for  the  pur- 
Hardship,  chase  of  an  estate,  the  fact  of  his  having  purchased  for 
avaUabie  as  ^^^  undisclosed  client,  was  held  to  be  an  insufficient  de- 
a  defence.  fence  on  the  ground  of  hardship;  (/)  so,  also,  where  a 
person  contracted  for  the  lease  of  a  mine,  his  ignorance  of  mining 
matters,  and  the  fact  of  the  mine  having  proved  worthless,  were 
held  an  insufficient  defence.  (^) 

And  in  cases  against  public  companies,  the  court  will  not  con- 
„    ,  , .  sider  the  hardship  inflicted  upon  individual  members,  if 

Hardship  on  ^  *■      _ 

members  of  a    the  contract  be  enforced,  but  will  look  to  the  rights  and 

corporation.       ,..,..  „    ,  •         •       ip    ^t-n 

iiabuities  or  the  corporation  itself  (A) 
We  may  here  remark,  that  the  fact  of  the  time  within  which  a 
railway  company  is  empowered  to  take  land,  having  expired,  is  no 
defence  to  a  suit  to  enforce  against  them  their  previous  contract 
for  purchase,  (i) 

(a)  Wedgwood  v.  Adams,  6  Beav.  600;  Sed  aliier,  if  there  was  no  such  coramu- 
8  Beav.  103  ;  and  see,  as  to  hardship,  Tal-  nity  of  purpose.  See  Webb  v.  The  Direct 
bot  f.  Ford,  13  Sim.  173;  Hemingway  «.  London  &  Portsmouth  Railway  Co.  9 
Fernandes,  13  Sim.  243  ;  Kimberley  v.  Jen-  Haro,  129. 

nings,  6   Sim.  340 ;  and  Webb  v.  London  (d)  Croome  v.  Lediard,  2  Myl.  &  K.  260. 

&  Portsmouth  Railway  Co.  9  Hare,  129.  (p)  Green  v.  Low,  22  Bear.  G25. 

(b)  See   Mortlock   v.  Buller,   10  Ves.  (/)   Saxon  v.  BlalvC,  29  Beav.  438. 
292,    313;    Shrewsbury    &   Birmingham  (^)  Hay  ward  «.  Cope,  2.'5  Beav.  140.     ' 
Railway  Co,  v.  London  &  N.  W.  Railway  (A)  Per  Lord  Cottenham,  in  Edwards  v. 
Co.  4  De  a,  M.  &  G.  115  ;  6  II.  L.  Cas.  Grand  Junction  Railway  Co.  1  Myl.&  Cr. 
113;  and  see  Fry  Specif.  Perfm.  115.  650,674. 

(c)  Padvvick  v.  Hanslip,  14  L.  T.  543.        (i)   Hawkcs  v.  Eastern  Counties  Rail- 
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[Hardship,  in  order  to  constitute  a  sufficient  defence,  must  as  a 
general  rule,  be  proved  to  have  existed  at  the  date  of  the 
contract ;  (A)  unless,  perhaps,  it  has  been  occasioned  by   wben^scer- 
the  subsequent  acts  of  the  party  seeking  specific  per-   '^'"*"'' 
formance. 

So  equity  will  refuse  to  enforce  a  contract  which  was  procured 
by  fraud,  (Z)  or  duress,  or  was    entered  into  under  a   Fraud,  mis- 
common  mistake,  (m)  or,  in  many  cases,  a  mistake  only   p^-fse,  mi'srep- 
by  the  defendant ;  (w)  or  under  the  influence  of  sur-   ''esen'tation, 

,  ^  „         .  01'  conceal- 

prise ;  {o)  or  was  founded  on  a  fraudulent  or  material   ment. 
misrepresentation  or  concealment  (p)  of  facts  by  the  plaintiff.  (^) 

way  Co.  3  De  G.  &  S.  743  ;  1  De  G.,  M. 
&  G.  737  ;  5  H.  L.  Cas.  331. 

{k]  Webb  V.  London  &  Portsmouth  Rail- 
way Co.  9  Hare,  129  ;  per  Ames  J.  iu  Lee 
V.  Kirby,  104  Mass.  428. 

{I)  As  to  evidence  of  which,  see  Griggs 
V.  Staples,  2  De  G.  &  S.  572. 

(m)  Calverley  i;.  Williams,  1  Ves.  jr. 
211 ;  Stapylton  v.  Scott,  13  Vos.  425,  427  ; 
Clowes  V.  Higginson,  3  Ves.  &  Beav.  524  ; 
Lord  Gordon  v.  Lord  Hertford,  2  Madd. 
106;  Colyeri-.  Clay,  7  Beav.  118;  Monro 
V.  Taylor,  8  Hare,  56  ;  Higgins  v.  Samels, 
2  Jo.  &  H.  460 ;  Cochrane  v.  Willis,  L.  E. 
1  Ch.  Ap.  58 ;  Leuty  v.  Hillas,  2  De  G.  & 
J.  110 ;  James  v.  State  Bank,  17  Ala.  69  ; 
Cuff  V.  Dorland,  50  Barb.  438 ;  Spurr  v. 
Benedict,  99  Mass.  466  ;  Solinger  v.  Jew- 
ett,  25  HI,  479  ;  Alvanley  v.  Kinnaird,  2 
Mac.  &  G.  7,  8  ;  Wuesthoff  v.  Seymour,  7 
C.  E.  Green,  66 ;  Gilroy  v.  Alis,  22  Iowa, 
174;  Snedaker  v.  Moore,  2  Duvall  (Ky.), 
542  ;  White  v.  Williams,  48  Barb.  222  ;  1 
Sugden  V.  &  P.  (8th  Am.  ed.)  215.  But 
specific  performance  may  be  enforced,  al- 
though the  vendor  supposed  the  land  sold 
to  be  less  in  quantity  than  it  was,  if  he  was 
well  acquainted  with  it  and  had  all  the 
means  of  knowing  the  true  quantity  which 
the  vendee  had,  and  his  ignorance  had 
no  influence  in  inducing  him  to  make  the 
bargain,  although  he  would  have  con- 
sidered it  highly  advantageous  to  himself 
if  he  had  known  how  much  land  there 
really  was  ;  and  although  the  vendee,  when 
demanding  performance  of  the  agreement. 


refused  to  exhibit  it  to  the  vendor.    Davie 
V.  Parker,  14  Allen,  94. 

(n)  See  Malins  v.  Freeman,  2  Keen,  25  ; 
Harnett  v.  Yielding,  2  Sch.  &  Lef.  549, 
554;  Howcl  v.  George,  1  Madd.  1,  11  ; 
Baxendale  v.  Scale,  19  Beav.  601  ;  Atten- 
borough  V.  Edwards,  3  Eq.  R.  124  ;  Swais- 
land  V.  Dearsley,  29  Beav.  430  ;  Hood  v. 
Oglander,  11  Jur.  N.  S.  498  ;  Cuff  v.  Dor- 
land,  50  Barb.  438.  It  is  a  good  defence 
to  a  bill  for  specific  performance,  that  the 
defendant  was  led  into  a  mistake,  without 
any  gross  laches  of  his  own,  by  an  uncer- 
tainty or  obscurity  in  the  descriptive  part 
of  the  agreement,  so  that  the  agreement 
applied  to  a  different  subject  from  that 
which  he  understood  at  the  time.  Western 
Railroad  Corp.  v.  Babcock,  6  Met.  346  ; 
Spurr  V.  Benedict,  99  Mass.  466,  467. 

(o)  See  Evans  v.  Llewellj'n,  2  Bro.  C. 
C.  150 ;  Twining  v.  Morrice,  2  Bro.  C.  C. 
326 ;  Lord  Townshend  u.  Stangroom,  6 
Ves.  328,  338  ;  Mortlock  v.  Buller,  10  Vee. 
305;  Willan  t/.  Willan,  16  Ves.  72;  af- 
firmed, 2  Dow,  274 ;  and  see  1  Story  Eq. 
Jur.  §  120,  note. 

(p)  As  to  what  is,  see  L-vine  v.  Kirk- 
patrick,  7   Bell  Ap.  c.   186,  232  et  seq. 
Shirley   v.   Stratton,   1    Bro.  C.  C.   410 
Reynell  v.  Sprye,  1  De  G.,  M.  &  G.  660 
Small  V.  Attwood,  6  CI.  &Fin.  232  ;  Blake 
V.  Mowatt,  21   Beav.  603 ;  but  see  Hay- 
ward  V.  Cope,  25  Beav.  140 ;  concealments 
by  vendor  of  a  mine ;  Zabriskie   Ch.  in 
Canover  v.  Wardwell,  7  C.  E.  Green,  498  ; 
1  Sugden  V.  &  P.  (8th  Am.  ed.)  214,  215. 

{q)  See  Clermont  v.  Tasburgh,  1    Jac. 
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[Thus,  where  a  vendor  made  a  bond  fide  mistake,  as  to  the  an- 
jj.    .  thority  which  he  had  given  te  the  auctiflneer,  and  the 

property  was  knocked  down  at  a  less  sum  than  he  had 
intended  to  accept,  specific  performance  was  refused ;  (r)  but  a 
mere  inadvertent  omission  to  insert  an  intended  term  in  the  con- 
tract, (s)  or  a  mistake  as  to  the  legal  consequences  of  an  act,  (t) 
or  as  to  the  purposes  for  which  the  property  may  be  used,  (u)  is  an 
insufficient  fjround  of  defence. 

Where  a  mortgage  was  intended,  but  an  absolute  conveyance 

„  was  in  fact  taken,  the  setting  up  of  the  latter  by  the 

mortgagee  was  held  to  be  a  fraud,  and  parol  evidence 

was  admitted  to  prove  the  terms  of  the  contract ;  (w)  and  where  a 


&  \V.  112;  Cadman  v.  Horner,  18  Ves. 
10 ;  Lovell  u.  Hicks,  2  You.  &  Col.  46 ; 
Cox  1^.  Middleton,  2  Drew.  208 ;  Barker 
0.  Harrison,  2  Coll.  .546;  Harris  u.  Kem- 
ble,  5  Bligh  N.  S.  7.'.0 ;  1  Sugdcn  V.  &  P. 
(8th  Am.  ed.)  211  ;  Kerr  F.  &  M.  (18th 
Am.  ed.)  358;  Price  u.  Macaulay,  2   De 


Hare,  91  ;  Powell  v.  Smith,  L.  K.  14  Eq, 
85.  But  see  Patterson  a.  Bloomer,  35 
Conn.  57. 

{u)  Mildmay  u.  Hungcrford,  2  Vern. 
243. 

{v)  Lincoln  v.  Wright,  4  De  G.  &  J.  16  ; 
Marks  v.  Poll,  1  John.  Ch.  594  ;  James  v. 


G.,  M.  &  G.  339;  Walters  u.  Morgan,  3     Johnson,   6   John.    Ch.    417;    Hodges  ». 


De  G.,  F.  &  J.  718  ;  Stewart  v.  Alliston,  1 
Meriv.  26  ;  iVinslce  v.  Mcdiycott,  9  Ves. 
13,  14  ;  Clement  v.  Rcid,  9  Sm.  &  M.  535  ; 
Rodman  v.  Zillcy,  1  Saxt.  Ch.  (N.  J.) 
320;  Miller  ;.  Chetwood,  1  Green  Ch. 
199;  Wucsthoff  v.  Seymour,  7  C.  E. 
Green,  66 ;  Patterson  u.  Mertz,  8  Watts, 
374  ;  Fisher  v.  Worrall,  5  Watts  &  S.  278 ; 
Best  V.  Stow,  2  Sandf.  Ch.  298  ;  Schmidt 


Tennessee  Ins.  Co.  8  N.  Y.  416  ;  Despard 
l:  Walbridge,  15  N.  Y.  374;  Webb  v.  Rice, 
6  Hill,  219;  Mann  v.  Falcon,  2'>  Texas, 
271  ;  Hannay  c.  Thompson,  14  Texas, 
142;  Davis  u.  Hopkins,  15  III.  519;  Rei- 
gard  V.  McNeil,  38  111.  400  ;  Conner  v. 
Chase,  15  Vt.  764;  Hyndman  v.  Hynd- 
man,  19  Vt.  9;  Hinson  v.  Porter,  11 
Humph.    587 ;   McDonald   v.  McLeod,  1 


«.  Livingston,  3  Edw.  Ch.  213  ;  Seymour    Ired.  Eq.  221  ;  Sellers  v.  Stalcup,  7  Ired. 


17.  Delancey,  6  John.  Ch.  225  ;  Benedict 
u.  Lynch,  1  John.  Ch.  375,  379 ;  Liv- 
ingston V.  Peru  Iron  Co.  2  Paige,  390  ; 
Acker  u.  Phoenix,  4  Paige,  305;  Nellis 
„.  Clark,  20  Wend.  24  ;  Gurley  v.  Hite- 
.ehiie,  5  Gill,  217  ;  Young  v.  Frost,  5  Gill, 
287,  313;  Fuller  t.  Perkins,  7  Ohio,  196; 
Slack  V.  McLogan,  15  III.  242;  Cony- 
beare  i'.  New  Brunswick  &c.  Railway  Co. 
I  Dc  G.,  F.  &  J.  578 ;  Boynton  ;;.  Hazel- 
boom,  14  Allen,  107;  Patterson  v.  Bloomer, 
35  Conn.  57  ;  Powers  v.  Hale,  25  N.  H.  145. 

(r)  Day  v.  Wells,  7  Jur.  N.  S.  1004  ;  30 
Bcav.  220. 

(s)  Parker  u.  Taswell,  2  De  G.  &  J. 
559.  But  see  Broughlon  u.  Hutt,  3  De 
G.  &  J.  501. 

(()   G.   W.  Railway   Co.  u.   Cripps,  5 


Eq.  13 ;  Taylor  v.  Luther,  2  Sumner, 
228;  Babeock  v.  Wyman,  2  Curtis,  386 ; 
S.  C.  19  How.  (U.  S.)  289;  Jenkins  v. 
Eldredge,  3  Story,  293 ;  Morris  i/.  Nixon, 
1  How.  (U.  S.)  118;  4  Kent,  143;  Wash- 
burn V.  Merrill,  1  Day,  140 ;  Glass  v.  Hul- 
bert,  102  Mass.  37  ;  Kerr  <y.  Gilmore,  6 
Watts,  414;  Bank  of  Westminster  v. 
Whyte,  1  Md.  Ch.  536  ;  S.  C.  3  Md.  Ch. 
508  ;  Ing  v.  Brown,  3  Md.  Ch.  521  ;  Scott 
V.  Henry,  13  Ark.  Ill  ;  MeCarron  v.  Cas- 
sidy,  18  Ark.  34;  Smith  v.  Pearson,  24 
Ala.  358;  Cunningham  v.  Hawkins,  27 
Cal.  603;  Trucks  v.  Lindscy,  18  Iowa, 
504 ;  Thomas  v.  McCormack,  9  Dana, 
109;  Swethind  i'.  Swetland,  3  Mich.  645; 
Vasser  v.  Vasser,  23  Miss.  378  ;  Tibeau  v. 
Tibeau,  22  Missou.   77.     But  in   Massa- 


DEFENCE,   DURESS,   MISREPRESENTATION.  1475 

[contract  for  the  purchase  of  a  partial  interest  in  an  estate  has  been 
procured  by  fraud,  a  subsequent  contract  for  the  purchase  of  the 
residue,  if  fairly  referable  to  the  prior  contract,  will  share  its 
fate,  (w) 

In  a  recent  case,  a  security  obtained  from  a  father  for  his  son's 
debt,  under  a  tacit  or  implied  threat  that  the  son  would   ^ 

.  Duress. 

be  prosecuted  for  a  felony,  unless  matters  were  satisfac- 
torily arranged,  was  held  to  be  invalid ;  not  merely  as  being  a 
misprision  of  felony,  but  also  on  the  ground  that  ihe  father  was  so 
situated  as  not  to  be  a  free  and  voluntary  agent,  (x)  but  the  mere 
fact  of  a  person  being  in  prison  at  the  time  of  signing  the  contract, 
is  not  of  itself  a  sufficient  defence,  (j/) 

And  where  one  party  induces  the  other  to  contract  on  the  faith 
of  representations  made  to  him,  any  one  of  which  has    „ 

*  .      .  .         Eemarks  on 

been  untrue,  the  whole  contract  is  in  a  court  of  equity  misrepresen- 
considered  as  having  been  obtained  fraudulently  ;  the 
effect  of  a  partial  misrepresentation  is  not  to  alter  or  modify  the 
agreement  pro  tanto,  but  to  destroy  it  entirely,  and  to  operate  as  a 
personal  bar  to  the  party  making  the  application :  (a)  for  none  can 
say  that  the  untrue  statement  may  not  have  been  precisely  that 
which  turned  the  scale  in  the  mind  of  the  party  to  whom  it  was 
addressed,  (a)  If  the  misrepresentation  was  made  by  the  vendor, 
and  as  to  a  small  portion  only  of  the  property,  the  subject  of  the 
contract,  he  cannot  relieve  the  case  by  an  offer  to  waive  the  portion 
aifected  by  the  representation.  (6)    And  although  the  untrue  repre- 

chusetts,   Maine,   and    New    Hampshire,  v.  Hulbert,  102  Mass.  37  ;  Howe  v.  Rus- 

parol  evidence   seems   to   have   been    re-  sell,  36  Maine,  115  ;  Richardson  y.  Wood- 

garded  at  law  as  inadmissible  to  vary  the  bury,  43  Maine,  206. 

terms  of  an  absolute  deed  so  as  to  make  it  (w)  Reynell  v.  Sprye,  1  De  G.,  M.  &  G. 

amortgage.   See Flintt).  Sheldon,  13 Mass.  660  ;  Yonge  v.  Reynell,  9  Hare,  809. 

•443rHarperj).  Ross,  10  Allen,  332;  Glass  (x)   Williams  v.  Bayley,  L.R.I   E.  & 

u.  Hulbert,  102  Mass.  37  ;  Hale  v.  Jewell,  Ir.  Ap.  200. 

7    Greenl.   435;    Bryant    v.    Crosby,   36  (y)  Brinkleya.Hann,  1  Drew.  175.    Sec 

Maine,  552  ;  Ellis  u.  Higgins,  32  Maine,  Gumming  v.  Ince,  12  Jur.   {Q.  B.)  331  ; 

S4;  Hebron  u.  Centre  Harbor,   11  N.  H.  Petre  v.  Espinasse,  2  Myl.  &  K.  426  ;  Sel- 

571 ;  Lund  f.  Lund,   1   N.  H.  39;  as  to  by  v.  -Jackson,  6  Beav.  192. 

Connecticut,  see  Benton  y.  Jones,  8  Conn.  (z)     Viscount  Clermont    i^.  Tasburgh, 

186;  and  other  states,  Watson  v.  Dixon,  1  Jac.  &  W.  119,  120 ;  Stewart  v.  Allison, 

12  Sm.  &  M.  508  ;  HoVey  v.  Holcomb,  11  Meriv.  26. 

111.   660 ;  Bragg  v.  Massie,  38   Ala.  89 ;  (a)    Per  Lord  Cranworth,  in   Reynell 

George  v.  Norris,  23  Ark.  121.     How  far  v.  Sprye,  1  De  G.,  M.  &  G.  708. 

parol  evidence  for  this  purpose  is  admis-  (b)     Viscount   Clermont   v.  Tasburgh, 

Bible  in  equity  in  Massachusetts  and  Maine,  I  Jac.  &  W.  119,  120. 

iee  Newton  v.  Fay,  10  Allen,  505  ;  Glass 


1476  SPECIFIC  PERFORMANCE. 

[sentation  may  in  tlie  first  instance  have  been  the  result  of  innocent 
error,  yet  if,  after  the  error  has  been  discovered,  the  party,  who  has 
innocently  made  the  incorrect  representation,  suffers  the  other  party 
to  continue  in  error,  and  act  on  the  belief  that  no  mistake  has  been 
made,  this,  from  the  time  of  the  discovery,  becomes,  in  the  con- 
templation of  equity,  a  fraudulent  misrepresentation,  even  though 
it  was  not  so  originally,  (c)  and  a  ground  for  rescinding  the  exe- 
cuted contract.  (<^) 

If,  however,  tlie  party  to  whom  the  representations  were  made, 
_,,       „         himself  resorted    to  the  proper    means  of  verification, 

Where  the  ^      '  ' 

statement        before  he  entered  into  the  contract,  it  mav  appear  that 

has,  or  might  i        p  i  •  .        "     .        .  , 

have  been  lie  relied  upon  the  result  ot  his  own  investigation  and 
inquiry,  and  not  upon  the  representations  made  to  him 
by  the  other  party  ;  or  if  the  means  of  investigation  and  verification 
be  at  hand,  and  the  attention  of  the  party  receiving  the  representar 
tions  be  drawn  to  them,  the  circumstances  of  the  case  may  be  such, 
as  to  make  it  incumbent  on  a  court  of  justice  to  impute  to  him  a 
knowledge  of  the  result,  which,  upon  due  inquiry,  he  ought  to  have 
obtained ;  and  thus  the  notion  of  reliance  on  the  representations 
made  to  him  may  be  excluded,  (e) 

So,  where  the  subject  of  the  contract  is  in  its  nature  uncertain, 
Where  it  is  ' — '  where  all  that  is  known  about  it  is  matter  of  in- 
of'niere"^'^  fcrcnce  from  Something  else,  —  the  parties  making  and 
speculation;  j-gceiving  representations  on  the  subject  have  equal 
knowledge  and  means  of  acquiring  knowledge,  and  equal  skill,  — 
it  may  not  be  easy  to  presume  that  representations  made  by  one 
would  have  any  material  influence  upon  the  other  ;  (/)  and  it  has 
been  laid  down  that  if  a  purchaser,  choosing  to  judge  for  himself, 
does  not  avail  himself  of  the  means  of  knowledge  open  to  him  or 
to  his  agents,  he  cannot  pretend,  by  way  of  defence,  that  he  was 
deceived  by  the  vendor's  representations.  (^) 

(c)  Per  Lord  Cranworth,  in  EeyncU  v.  1  R.  &  M.  128  ;  Johnson  v.  Smart,  2  Giff. 

Spryo,  1  De  G.,  M.  &  G.  708.  151  ;  Powers  v.  Mayo,  97  Mass.  180;  Sil- 

(rf)  Clapham  «.  Shillito,  7  Be.iv.  149.  ver  v.  Frazier,  3  Allen,  382,  383,  384. 

(e)  See  Dyer  v.  Hargrave,  10  Ves.  505 ;  (/)  See  judgment  in  Clapham  v.  Shil- 
Grant  «.  Munt,  Coop.  177  ;  Lord  Brooke  lito,  7  Bcav.  149;  and  see  Pulsford  v. 
V.  Rountliwaitc,  5  Hare,  306;  Haywood  Richards,  17  Bcav.  96;  Jennings  d. 
V.  Cope,  25  Beav.  140  ;  Clarke  v.  Mackin-  Broughton,  5  Dc  G.,  M.  &  G.  126;  Hay- 
tosh,  4  Giff.  134;  flendcrson  u.  Hudson,  wood  v.  Cope,  25  Bcav.  140. 
15W.  R.  860;  Attwood  t;.  Small,  6  CI.  &  (jr)  Attwood  v.  Small,  6  CI.  &  Fin. 
Fin.  (Am.  ed.)  233,  and  note  (2)  ;  Kerr  F  (Am.  ed.)  232,  233,  note  (2) ;  Silver  v. 
&  M.  {1st  Am.  ed.)  359  ;  Scott  v.  Hanson,  Frazier,  3  Allen,  383,  384. 


AMBIGUOUS  DESCRIPTION.  1477 

[Thus,  in  a  late  case,  a  purchaser  of  mines  which  proved  to  be 
worthless,  having  personally  inspected  them  before  sign- 

,  1  ,  ,  .     .  "         as,  c.  g.  as  to 

mg  tlie  contract,  was  not  allowed  to  set  up  his  ignorance    the  value  of 
of  mining  matters  as  a  defence  to  the  vendor's  suit ;  (A) 
and  it  was  also  held  that  there  was  no  obligation  on  the  vendor  to 
inform  the  purchaser  that  the  mine  had  been  previously  worked, 
and  found  unprofitable,  (i) 

And  an  agreement,  fair  as  between  the  parties,  is  not   Agreement, 

,.,  ,      ,  .  fair  as  be- 

mvahd,  merely  because  it  may  have  been  concocted  and  tween  par- 
brought  about  by  a  third  person,  with  a  fraudulent  in-  avoided  by 
tention  of  benefiting  himself,  (/c)  tl^rd  "*„„„. 

There  can  be  no  specific  performance,  if  the  descrip-  ji^nj^juous 

tion  of  the  property  is  of  so  ambiguous  a  nature,  that  it  "ml  uncer; 

;;  ^  tain  descnp- 

cannot  with  certainty  be  known  what  the  purchaser  tion  of  prop- 
imagined  himself  he  was  contracting  for.  (Z)  A  vendor  "^' 
of  property  who  makes  statements  respecting  the  property,  is 
bound  to  make  them  free  from  all  ambiguity  ;  and  the  purchaser 
is  not  bound  to  take  upon  himself  the  peril  of  ascertaining  the 
true  meaning  of  the  statements.  (?n)  It  is  the  duty  of  every 
vendor  to  state  all  the  circumstances  connected  with  the  property 
he  is  selling,  and  the  incidents  to  which  it  is  subject,  in  such  a  man- 
ner that  they  can  be  understood  by  a  person  of  ordinary  intelli- 
gence, and  not  merely  in  such  a  way  that  only  a  skilled  lawyer 
would  be  able  to  ascertain  the  nature  of  the  title  under  which  he  is 
purchasing,  (n) 

(A)  Haywood  v.  Cope,  23  Beav.  140.  and  see  Cattell  v.  Corral),  4  You.  &  Coll. 

(i)  Haywood  v.  Cope,  25  Beav.  140.  228,  236  ;  but  it  may  be  shown,  even  in 

(k)  Bellamy  v.  Sabine,  2  Phil.  425.  support  of  a  bill  for  specific  performance, 

(I)  Stewart   i/.   Alliston,    1  Meriv.   26;  that  the  purchaser  knew  the  actuiil  nature 

Leyland  v.  Illingworth,  2   Ue  G.,  F.  &  J.  of  such  interest,  see  Cowley  u.' Watts,  17 

253  ;  1  Sugden  V.  &  P.  (8th  Am.  ed.)  213,  Jur.  172  ;  Cox  v.  Middleton,  2  Drew.  217  ; 

214.  and  unless  the  contrary  be  expressed,  the 

(m)  Martin  v.  Cotter,  3  J.  &  L.  496,  interest  offered  for  sale  (whether  it  be  ab- 

507;  Drysdale  v.  Mace,  5  De  G.,  M.  &  solute  or  qualified)  will  be  presumed  to  be 

G.  107;  Swaisland  v.  Dearsley,  29  Beav.  accompanied  by  all  those  advantages  which 

430.  are  legally  incidental  to  it.    Skull  v.  Glen- 

(n)  Slieard  v.  Venables,  36  L.  T.   Ch.  ister,  16  C.  B.  N.  S.  81  ;  33  L.  J.  C.  P. 

922.     An  agreement  to  sell  land  is,  in  the  185  (a  case  of  right  of  way  appurtenant, 

absence  of  any  restrictive  expressions,  an  though  not  mentioned,  passing  by  a  parol 

agreement  to  sell  the  whole  of  the  vendor's  demise).     Therefore,  an  infringement  of 

interest  therein ;  Bovver  ii.  Cooper,  2  Hare,  the  rule,  Cujus  est  solum  ejus  est  usque  ad 

408  ;   and  such  interest,  if  not  described,  ccelum  et  ad  inferos,  is  (if  not  mentioned  in 

will  be  inferred  to  be  an  estate  in  fee  sim-  the  particulars),  sufficient  to  render  the 

pic.     Hughes  V.  Parker,  8  M.  &  W.  244 ;  contract  voidable  by  the  purchaser  ;  Pope 

VOL.  II.  44 
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[Want  of  mutuality  of  remedy  is  a  ground  of  defence  not  unfre- 
^        ,  quently  relied  on  ;•  and  respecting  which  the  rules  of  the 

tuality  of  court  seem  somewhat  undefined,  (o)  The  principle 
whether'a  would  seem  to  be  one  of  apparent  equity,  viz.  :  that  a 
defence.  defendant    ought    not    to    be    harassed    with    litigation 

founded  on  an  agreement  which  he  himself  could  not  enforce,  if  the 
plaintiff  were  to  think  fit  to  stop  the  proceedings.  For  this  reason, 
it  was  once  doubted  whether  a  plaintiff'  could  enforce  a  written 
agreement  which  he  himself  had  not  signed  ;  but  it  was  ultimately 
decided  (p)  that  he  could  ;  inasmuch  as  filing  the  bill  binds  him  to 
the  contact,  and  from  that  time  there  is  -mutuality.  (5)  So  the 
personal  incapacity  of  the  plaintiff  to  enter  into  the  contract,  is, 
generally,  if  subsisting  at  the  time  of  the  bill  being  filed,  a  good 
defence,  (r)  But  the  fact  of  one  party  to  a  contract  having  so 
acted  as  to  preclude  his  right,  (s)  or  even  having  by  accident  lost 
his  right  (f)  to  enforce  it  in  equity,  will  not  affect  the  remedies  of 


V.  Garland,  4  You.  &  Coll.  403  ;  see  Lewis 
V.  Bi-aithwaite,  4  B.  &  Ad.  437  ;  Keyse  v. 
Fowell,  2  El.  &  Bl.  132  ;  Sparrow  u.  Ox- 
ford &c.  Railway  Co.  2  De  G.,  M.  &  G. 
108 ;  so,  where  there  was  no  title  to  an 
underground  cellar,  the  defect  was  held 
fatal;  Whittingdon  (i.  Corder,  16  Jur. 
1034  ;  so,  where  there  was  a  want  of  title 
to  such  proper  access  to  a  house  as,  under 
the  description,  the  purchaser  was  justified 
in  expecting;  Stanton  u.  Tattershall,  1 
Sm.  &  Gift'.  529  ;  so,  where  on  a  sale  of 
arable  land  no  right  of  way  was  shown 
thereto  for  carts  and  carriages ;  Denne  v. 
Light,  3  Jur.  N.  S.  627 ;  so,  where  on  a 
sale  of  ground  rents  proper  powers  of  dis- 
tress and  entry  could  not  be  conferred  on 
the  purchaser.  Langford  u.  Selmcs,  3  K. 
&  Jo.  220. 

(0)  1  Sugden  V.  &  P.  (8th  Am.  ed.) 
217,  and  note  (x^) ;  Jordan  u.  Deaton,  23 
Ark.  704  ;  Duvall  v.  Myers,  2  Md.  Ch. 
401.  In  Ewing  v.  Gordon,  49  N.  H.  457, 
Foster  J.  said  :  "  We  understand  that  the 
obligation  is  mutual  where  both  parties 
are  required  by  the  agreement  to  do  some- 
thing ;  the  agreement  of  the  one  being  a 
consideration  for  that  of  the  other ;  that 
it  makes  no  difference  in  this  respect 
whether  the  obligation  of  the  one  is  secured 


by  bond,  and  that  of  the  other  is  not  thus 
secured,  nor  that  when  the  cause  comes  on 
for  hearing  the  plaintiffs  part  of  the  agree- 
ment has  not  actually  been  performed,  if 
its  fulfilment  is  tendered,  and  can  be  se- 
cured by  the  same  decree  which  compels 
specific  performance  by  the  defendant;  and 
especially  if  the  defendant  has  sustained 
no  damage,  or  none  which  cannot  be  com- 
pensated by  the  decree."  ■ 

ip)  See  Butler  v.  Powis,  2  Coll.  161 ; 
Smith  &  Peck's  App.  69  Penn.  St.  474, 
480 

{g)  Martin  v.  Mitchell,  2  Jac.  &  W.  427  ; 
1  Sugden  V.  &  P.  (8th  Am.  ed.)  217,  note 
(xi)  ;  Duvall  v.  Myers,  2  Md.  Ch.  401  ; 
Coleman  v.  TJpcot,  5  Vin.  Abr.  528  ;  Dow- 
ell  V.  Dew,  1  You.  &  Col.  C.  C.  345  ;  But- 
ler V.  Powis,  2  Coll.  161.  See  London  & 
Birmingham  Railway  Co.  v.  "Winter,  Cr. 
&  Phil.  57  ;  but  see  Gaskarth  u.  Lord 
Lowther,  12  Ves.  107. 

(r)  Ante,  1465 ;  and  see  1  De  G.,  M.  & 
G.  525. 

(s)  South  Eastern  Railway  Co.  v. 
Knott,  10  Hare,  122  ;  Hawkes  v.  Eastern 
Co.  Railway  Co.  1  De  G.,  M.  &  G.  758  ;  5 
H.  L.  Cas.  331. 

(()  Hawkes  v.  Eastern  Co.  Railway  Co. 
1  De  G.,  M.  &  G.  758. 
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[the  other  party ;  and  it  not  unfrequently  happens,  in  other  cases, 
that  plaintiffs  obtain  decrees  for  specific  performance  of  agreements, 
the  specific  performance  of  which  could  not  have  been  enforced 
against  them  as  defendants,  (m) 

The  non-mutuality  defence  has  generally  been  grounded  upon 
the  alleged  entire,  or  partial,  want  of  title  in  a  ])laintiff  -ypTien found- 
vendor;  such  want  of  title,  it  must  be  remembered,  ed  on  alleged 
being  ui'ged  as  an  objection  to  the  existence  or  validity  in  plaintiff 
of  the  contract ;  and  not  by  way  of  denial  of  his  present 
ability  to  give  to,  or  procure  for,  the  defendant,  his  rights  under  the 
same.  Thus  it  has  been  held,  that  A.  cannot  enforce  against  C  an 
agreement  for  the  sale  to  him  of  B.'s  estate  ;  even  although  B.  be 
willing  to  confirm  the  contract ;  (?;)  and  it  has  been  considered 
doubtful  by  Lord  St.  Leonards,  (w)  "  whether  there  is  any  case  in 
which  a  man,  knowing  himself  not  to  have  any  title,  has  been  al- 
lowed to  enforce  the  contract  by  procuring  a  title  before  the  re- 
port." (a;) 

But,  as  a  general  rule,  where  no  legal  invalidity  affects  the  con- 
tract, the  enforcement  of  it  in  equity  is  a  matter  of  judi-   .jj^^  jurisdic- 
cial  discretion  ;  (?/)  and  in  several  cases,  specific  perform-   ^'"JJ^J^j,^^^' 
ance   has    been    decreed  at   the    suit   of  vendors  who,   with  the 
contracting  under  the  hond  fide  belief  that  they  could 


(u)  See  Martin  v.  Pycroft,  2  De  G.,  M. 
&  G.  785,  795  ;  Fennelly  v.  Anderson,  1 
Ir.  Oh.  Eep.  706. 

(v)  Noel  V.  Hoy,  cited  1  Sugden  V.  & 
P.  (8th  Am.  ed.)  217  ;  and  see  Tendring  v. 
London,  2  Eq.  Ch.  Ab.  680  ;  Armiger  v. 
Clarke,  Bunb.  Ill  ;  Hamilton  v.  Grant, 
3  Dow,  33,  42. 

(w)  Sugden  V.  &  P.  (12th  Eng.  ed.) 
241,  note  {p). 

{x)  See,  upon  this  point,  Biyani).  Lewis, 
Ey.  &  Moo.  386  (a  case  at  law  on  a  sale  of 
goods) ;  Lechmere  v.  Brasier,  2  Jac.  &  W. 
289  ;  Dalby  v.  PuUen,  3  Sim.  29 ;  1  Russ. 
&  M.  296.  In  Dresel  v.  Jordan,  104  Mass. 
415,  Wells  J.  said  :  "  The  equitable  rule 
is  established  by  numerous  authorities,  that 
where  time  is  not  of  the  essence  of  the 
contract,  and  is  not  made  material  by  the 
offer  to  fulfil  by  the  other  party,  and  re- 
quest for  conveyance,  the  seller  will  be 
allowed  reasonable  time  and  opportunity 


to  perfect  his  title,  however  defective  it 
may  have  been  at  the  time  of  the  agree- 
ment. And  in  all  cases  it  is  sufficient  for 
the  seller,  upon  a  contract  made  in  good 
faith,  if  he  is  able  to  make  the  stipulated 
title  at  the  time  when,  by  the  terms  of  his 
agreement  or  by  the  equities  of  the  par- 
ticular case,  he  is  required  to  make  the 
conveyance  in  order  to  entitle  himself  to 
the  consideration."  See  Hurley  v.  Brown, 
98  Mass.  .546,  547,  and  the  observations 
upon  the  rule  there  stated  by  Wells  J.  in 
Dresel  v.  Jordan,  104  Mass.  414;  Barnard 
u.  Lee,  97  Mass.  92 ;  Richmond  v.  Gray, 
3  Allen,  25  ;  Tyson  u.  Smith,  8  Texas, 
147  ;  Jones  v.  Taylor,  7  Texas,  240  ;  More 
!•.  Smedburgh,  8  Paige,  600 ;  Reeves 
u.  Dickey,  10  Grattan,  138;  Purcell  v. 
McCleary,  10  Grattan,  246  ;  1  Sugden  V. 
&  P.  (8th  Am.  cd.)  264,  note  (W). 

[y)  Salisbury  v.  Hatcher,  2  You.  &  Col. 
C.  C.  64 ;  and  see  remarks  of  Lord  Eldon 
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[make  a  good  title,  afterwards,  discovering  that  they  had  no  title 
either  legal  or  equitable,  procured  the  concurrence  of  the  necessary 
parties  ;  («)  as,  also,  at  the  suit  of  the  vendors  who  had  contracted 
to  sell  the  fee-simple,  knowing  that  they  had  only  a  life  estate  or 
other  limited  interest,  and  relying  on  being  able  to  procure  the  con- 
currence of  the  parties  entitled  in  remainder  ;  (a)  so,  it  would  seem, 
a  vendor  who  has  contracted  to  sell,  in  the  bond  fide  belief  that  he 
is  absolutely  entitled,  when  in  fact  he  has  only  a  partial  interest, 
may  enforce  the  contract,  if  he  is  ultimately  able  to  complete  the 
title,  (b) 

And  it  seems  by  no  means  clear,  whether,  even  in  the  extreme 
Whenaven-  case  of  A.  contracting  to  sell  the  estate  of  B.,  A.  would 
no'titi'e'con-  ^°^  ^^  entitled  to  specific  performance,  if,  by  procuring 
tracts  to  sell.  ^  conveyance  from  B.,  he  were  able  to  make  a  good 
title,  at  the  time  fixed  for  the  delivery  of  the  abstract,  or  even  at 
the  time  fixed  for  completion,  (c)     Perhaps,  in  most  of  such  cases, 


in  White  v.  Damon,  7  Ves.  35,  as  to  how 
the  discretion  is  to  be  exercised ;  ante, 
1434;  Eastman  v.  Plumer,  46  N.  II.  464, 
478,  479. 

{z)  Supra,  note  [x) ;  Dresel  v.  Jordan, 
104  Mass.  414,  415  ;  Hurley  v.  Brown,  98 
Mass.  545;  Richmond  v.  Gray,  3  Allen, 
25.  See  Hoggart  v.  Scott,  1  Russ.  &  Myl. 
293,  a  case  of  mistake  as  to  the  proper 
parties  to  exercise  a  power  of  sale  under  a 
will;  Chamberlain  i.  Lee,  10  Sim.  444, 
where  the  frontage  of  the  estate  was  found 
to  belong  to  a  third  person  ;  Eyston  v. 
Symonds,  1  You.  &  Col.  C.  C.  608,  where 
the  estate  liad  escheated  to  the  crown  ;  and 
sec  Williams  v.  Carter,  cited  1  Sugdcn  V. 
&  P.  217  ;  Graham  v.  Oliver,  3  Beav.  124  ; 
Hawkcs  V.  Eastern  Co.  Railway  Co.  1 
De  G.,  M.  &  G.  737  ;  5  H.  L.  Cas.  331. 

(a)  Lord  Stourton  ].'.  Meers,  cited  2  P. 
Wms.  630 ;  Wynn  v.  Morgan,  7  Ves.  202  ; 
Coffin  V.  Cooper,  14  Ves.  205;  Salisbury 
V.  Hatcher,  2  You.  &  Col.  C.  C.  54. 

(6)  Murrell  v.  Goodyear,  I  De  G.,  F.  &  J. 
432  ;  6  Jur.  N.  S.  91  ;  on  appeal,  358. 

(c)  See  Mortlock  v.  Buller,  10  Ves.  315  ; 
Boehm  v.  Wood,  1  Jac.  &  W.  421  ;  and 
see  Salisbury  v.  Hatcher,  2  You.  &  Col.  C. 
C.  64 ;  Diesel  u.  Jordan,  104  Mass.  414, 
415  ;    Hurley   v.    Brown,   98    Mass.    545. 


Where  a  person  takes  upon  himself  to 
contract  for  the  sale  of  an  estate,  and  is 
not  absolute  owner  of  it,  nor  has  it  in  his 
power  by  the  ordinary  course  of  law  or 
equity  to  make  himself  so,  though  the 
owner  offer  to  make  the  seller  a  title,  yet 
equity  will  not  force  the  buyer  to  take  it, 
for  every  seller  ought  to  be  a  bond  Jide  con 
tractor ;  Tendring  v.  London,  2  Eq.  Cas. 
Abr.  680,  pi.  9  ;  10  Ves.  315  ;  1  J.  &  W 
421  ;  Bryan  v.  Lewis,  1  Moo.  &  Ry.  386 
Hurley  v.  Brown,  98  Mass.  547  ;  Dresel  », 
Jordan,  104  Mass.  414;  and  it  would  lead 
to  infinite  mischief  if  one  man  were  per- 
mitted to  speculate  upon  the  sale  of  an 
other's  estate.  Besides,  the  remedy  is  not 
mutual,  -nhich,  perhaps,  is  of  itself  a  suf 
ficient  objection  in  a  case  of  this  nature. 
Sec  Jordan  t-.  Deaton,  23  Ark.  704;  Du 
vail  V.  Myers,  2  Md.  Ch.  401  ;  Try  Specif. 
Perfm.  (2d  Am.  cd.)  198,  §  286  et  , 
Johnson  t.  Shrewsbury  &  Birmingham 
Railway  Co.  3  De  G.,M.  &  G.  927  ;  Stocker 
V.  Weddcrburn,  3  K.  &  J.  393  ;  Dresel 
V.  Jordan,  104  Mass.  407  ;  Morgan  v. 
Raiusford,  8  Ir.  Eq.  R.  399;  Flight  u. 
Bolland,  4  Russ.  298 ;  Ld.  J.  Stuart  v. 
London  &  North  Western  Railway  Co.  1 
De  G.,  M.  &  G.  721. 
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[the  material  point  may  be,  whether  tlie  purchaser,  upon  discover- 
ing that  the  estate  is  not  bound,  has  at  once  repudiated  the  con- 
tract, or  has  continued  to  negotiate  upon  the  footing  of  its  being 
still  subsisting,  (i)  Thus,  in  a  late  case,  it  has  been  held  that  if  a 
purchaser  intends  to  rely  on  the  objection  that  the  vendor  has  only 
a  limited  interest,  he  must  do  so  at  once,  and  cannot  avail  himself 
of  it,  after  having  required  the  concurrence  of  persons  who  can 
complete  the  title,  (e) 

But  the  purchaser  may,  by  his  contract,  preclude  himself  from 
objecting  that  the  consent  of  a  specified  person  is  neces-    „ 

1  ,  ,       .  ,  Purchaser, 

sary,  or  that  the  sale  is  a  breach  of  trust;  thus,  e.  g-   whenpre-j 
where  trustees  for  sale,  who  had  no  power  of  leasing,    taking  the 
granted  leases  Which  had  materially  lessened  the  value    "''J'^^"""- 
of  the  property,  and  then  expressly  sold  the  estate,  subject  to  the 
unauthorized    leases,  —  the   want    of  authority  being  plainly  dis- 
closed,—  the  title  was  forced  upon  the  purchaser.  (/) 
The  existence  of  a  heavy  incumbrance  on  the  estate,   „, 

11  ,    .  .  „    ,        .  .  The  exist- 

and  the  mental  mcapacity  of  the    mcumbrancer,  being   ence  of  an 

,,  /.  1  ,       p     •  1  ^         inc-;mbrance 

matters  ot  conveyance  and  not  oi  title,  are  no  conclu-   not  a  matter 
sive  defence  to  a  Vendor's  suit.  (^)  "*  '^'■^'"'='- 

The  fact  that  the  vendor  contracted  to  sell  his  own  estate,  in  the 
name  of,  or  as  agent  for,  another  ;  (Ji)  or  that  tlie  nom-  Nominal 
inal  purchaser  was  in  fact  the  agent  for  a  tliii-d  person  contractor. 
with  whom  the  vendor  has  quarrelled  upon  other  matters,  (i)  or  to 
whom  he  has  given  a  bare  refusal  (Je)  to  deal  for  the  estate  ;  is  not, 
in  general,  any  defence  to  a  suit  for  specific  performance  ;  unless 
the  case  can  be  brought  within  the  class,  in  which  it  is  shown  that 
the  misrepresentation  was  used  as  the  inducement  to  the  defendant 
to  enter  into  the  contract.  (Z) 

[d)  See  Eyston  u.  Symonds,  1  You.  &  (h)  Fellowes  v.  Lord  GvTvdyr,  1  Russ. 
Col.  C.  C.  608  ;  Salisbury  u.  Hatcher,  2     &  M.  83. 

You.  &  Col.  C.  C.  65.  (i)  Hall  v.  Warren,  9  Tes.  60.5. 

(e)  Murrell  v.  Goodyear,  1  De  G.,  F.  &  (h)  1  Sugden  V.  &  P.  219,  citing  Lord 
J.  432  ;  Nock  v.  Newman,  cited  and  stated  Irnham  v.  Child,  1  Bro.  C.  C.  92,  95  ;  sed 
2  Dart.  V.  &  P.  (4th  Eng.  ed.)  970,  971.  qumre,  whether  this  doctrine  can  be  ex- 
But  see  Adams  v.  Broke,  1  You.  &  Col.  C.  tended  to  cases  of  refusal,  grounded  on 
C.  627,  630 ;  Forrer  o.  Nash,  6  N.  E.  361  ;  any  particular  and  specified  reason.  See  1 
35  Beav.  167.  Coll.  219  ;  and  see  Popliam  v.  Eyre,  Lofft, 

(/)  Nicholls  V.  Corbett,  3  De  G.,  J.  &  S.  786 ;  O'Herlihy  v.  Hedges,  1   Sch.  &  Lef. 

18;  34  Bear.  376.  123. 

(g)  Duke  of  Beaufort  v.  Glynn,  1  Jur.         (I)  Phillips  v.  Duke  of  Bucks,  1  Vem. 

N.  S.  888  ;  affirmed,  890.  227 ;  Scott  v.  Langstaffe,  cited  Lofft,  797  ; 
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[Tlie  insertion  in  the  contract  of  a  penalty  in  case  of  non-perform- 
ance, is  no  defence  to  a  suit  for  specific  performance  ;  (m) 

Insertion  of  .  .  .       ,      .         „         , 

penalty  no  nor,  it  Seems,  IS  a  stipulation  tor  the  payment  oi  a  spec- 
ified sum  as  liquidated  damages  ;  (w)  in  fact,  decrees 
have  been  made  upon  ai^reements,  which  took  the  shape  of 
bonds  ;  (o)  but  the  obligee  must  elect  between  his  legal  and  equit- 
able remedies,  (p)  A  bond  void  at  law  may  be  a  good  agreement 
ill  equity,  (^q) 

The  circumstance  that  damages  could  not  be  recovered  upon  the 
contract  at  law,  is  not,  universally,  a  good  defence  to  a 
recoverdam-   Suit  for  specific  performance,  although,  as  observed  by 
how  far  a  de-   Lord  Hardwicke,  (r)  "  There  are  very  few  cases  in  which 
fence.  ^  court  of  equity  can  decree  a  performance  of  a  covenant 

or  agreement  upon  which  there  can  be  no  action  at  law,  according 
to  the  words  of  the  articles  and  the  events  which  have  happened  ;  " 
Lord  St.  Leonards  considers  the  result  of  the  authorities  (which 
are  conflicting)  to  be,  that  although  "  equity  cannot  contradict  or 
overturn  the  grounds,  or  principles  of  law,"  it  will  yet  decree  spe- 
cific performance  of  an  agreement  void  at  law,  "if  there  is  a  clear 
ground  for  the  interference  of  equity,  according  to  the  general  rules 
of  the  court."  (.?) 

and  see  Nelthorpe  v.  Holgatc,  1  Coll.  203.  Gordon,  49  X.  H.  444  ;  Dooley  ;•.  Watson, 

It  appears  that  specifte  performance  was  1  Gray,  414  ;  Hall  v.  Sturdivant,  46  Maine, 

decreed   in   Phillips   v.   Buke   of  Bucks,  34  ;  Plunkctt  v.  Meth.  Epis.  See.  3  Gush. 

See  14  Ves.  527,  note.     The  duke's  equity  561  ;  Barnard  <i.  Lee,  97  Mass.  92 ;   but 

seems  to  have  been  of  (according  to  mod-  not  if  the  plaintiff  hare  enforced  the  peu- 

ern  notions)    a  very  doubtful   character;  alty,  Saiiitcr  v.  Ferguson,  1   Mac.  &  G. 

amounting  in  substance  to  his  having  sold  286.     As  to  the  jurisdiction  of  a  court  of 

the  estates  at  an   under  value,  by  way  of  equity  to  restrain  a  breach  of  an  agree- 

bribe  to  the  chancellor  before  whom  causes,  ment  secured  by  a  bond,  see  Clarkson  v. 

in  which  the  duke  was    interested,  were  Edge,  33  Bear.  227  ;    Fox   o.    Scard,   33 

depending.     See  the  account  of  the  trans-  Beav.  327,  328. 

action  from  Roger  North,  cited  1  Sugden  (p)  Fox  v.  Scard,  33  Beav.  327,  328. 

V.  &  P.  219.  (q)  Squire  v.  Whitton,  1  H.  L.  Gas.  333. 

(m)  Howard  v.  Hopkyns,  2  Atk.  371  ;  (r)  See  Whitmel  v.  Farrel,  1  Ves.  256, 

Coles  V.  Sims,  5  De  G.,  W.  &  G.  1  ;  I'arks  258. 

V,  Wilson,  10  Mod.  515 ;  Bclchior  v.  Key-  (s)  1  Sugden  V.  &  P.  220,  and  see  cases 

nolds,  2  Ld.  Ken.  2d  part,  87  ;  Sainter  v.  there  referred  to.     On  the  other  hand,  the 

Ferguson,   1  Mac.   &  G.  286  ;  Gordon  v.  fact  of  damages  being  recoverable  at  law, 

Brown,  4  Ircd.  Eq.  399  ;  Gillis  u.  Hall,   2  is  inconclusive  as  to  the  right  in  equity. 

Brewst.  342  ;  <nilc,  1320,  1321.  A  court   of  equity   frequently   decrees   a 

(n)  Darby  v.  Whitaker,  4  Drew.  134.  specific  performance  where  the  action  at 

(o)  Hobson  V.  Trevor,  2  P.  Wms.  191  ;  law  has  been  lost  by  the   default  of  the 

Logan   V.  Wieuholt,   1  CI.   &    Fin.   611  ;  party  seeking  the  specific  performance,  if 

Butler  V.  Powis,   2  Coll.   156;  Ewing  r.  it   be   conscientious   that  that  agreement 


purchaser's  defence,  want  of  title,  nuisance.       1483 

[And  equity  will  not  decree  specific  performance  of  Contract  in 
part  of  a  contract,  if  unable  to  enforce  specific  perform-  com%V* 
ance  of  all  its  material  terms.  (<)  performance. 

As  to  the  third  of  the  above  heads.       Upon  defects  in  the  estate 
itself,  we   may  refer  to  former  observations   respecting   3,1.  Matters 
misdescriptions  and  compensation  ;  (m)  we  may  also  re-    ■'•^'"''"S  to 
mark  that,  although  either  the  orio-inal  non-existence  of,    '"^'  defects 

,  „  ...  in  how  far  a 

or  the  want  ot  a  sufhcienc  title  to,  a  material  part  of  the  defence. 
property,  or  that  part  of  it  which  may  have  formed  the  inducement 
to  the  pui-chaser,  is  a  sufficient  defence  to  a  bill  for  specific  perform- 
ance, yet  mere  non-existence  does  not,  universally,  as  a  ground 
of  defence,  stand  so  high  as  want  of  title  ;  for  it  may,  obviously, 
be  often  a  very  different  matter  to  a  purchaser  whether  he  be  sim- 
ply unable  to  get  a  particular  part  of  what  lie  contracted  for,  or 
whether  such  part  will  be  liable  to  be  held  by  another  person,  and 
converted  into  a  nuisance,  (v) 

It  was  considered,  in  one  case,  that  the  existence  of  a  public  nui- 
sance, in  the  immediate  neighborhood  of  a  house  agreed   puWicnui- 
to  be  taken  as  a  residence,  and  rendering  it  unfit  for  that    ^^'"='^- 
purpose  (its  existence,  however,  being  unknown  to  either  party,  al- 

should  be  performed,  as  in  cases  where  the  v.  Hays,  2  Watts,  148 ;  Gould  v.  Womack, 
terms  of  the  agreement  liave  not  been  2  Ala.  83;  Ellis  (..Burden,  1  Ala.  458; 
strictly  performed  on  the  part  of  the  per-  Sears  w.  Boston,  16  Pick.  357;  Faine  i/. 
son  seeking  specific  performance.  See  Brown,  2  Ves.  307 ;  Weilj^'wood  y.  Adams, 
White  V,  Butcher,  6. Jones  Eq.  231  ;  Ewing  6  Beav.  600.  Nor  will  equity  interpose,  il 
V.  Gordon,  49  N.  H.  444 ;  Viele  u.  Troy  the  party  who  is  called  upon  to  do  the  act 
&  Boston  Railroad,  21  Barb.  389;  Bar-  is  not  lawfully  competent  to  do  it ;  for  that, 
nard  v.  Lee,  97  Mass.  92  ;  Pennock  v.  amongst  other  inconveniences,  would  ex- 
Ela,  41  N.  H.  191  ;  and  to  sustain  an  action  pose  him  to  a  new  action  for  damages, 
at  law,  performance  must  he  averred  ac-  Harnett  v.  Yielding,  2  Sch.  &  Lef.  554 ; 
Cording  to  the  very  terms  of  the  contract.  EUard  v.  Lord  Llandaff,  1  Bal.  &  B.  241  ; 
Nothing  but  specific  execution  of  the  con-  Peacock  v.  Penson,  1 1  Beav.  355.  Equity 
tract,  so  far  as  it  can  be  executed,  will  do  will  not  help  a  party  in  performance  of  an 
justice  in  such  a  case.  Davis  u.  Home,  agreement  made  on  purpose  to  defraud 
2  Dow,  546  ;  2  Sch.  &  Lef  341,  748  ;  Len-  creditors.  St.  John  v.  Benedict,  6  John, 
non  V.  Napper,  lb.  684;  1  Sugden  V.  &  Ch.  Ill  ;  Herrick  ...  Grew,  5  Wend.  579; 
P.  (8th  Am.  ed.)  212,  213.  But  although  Gano  d.  Renshaw,  2  Barr,  34. 
damages  may  be  recovered  at  law,  yet  (t)  J.j?(c,  1467,  note  (()■ 
eqliity  is  not  thereby  obliged  to  decree  a  (u)  Ante,  1477.  As  to  how  far  the  pur- 
specific  performance  ;  Pope  «.  Harris,  Lofft,  chasers  of  several  lots  are  connected,  see 
791;  White's  case,  3  Swan.  108,  note;  post,  1492,  1494;  and  see  judgment  in 
Martin  v.  Mitchell,  2  J.  &  W.  420 ;  Bart-  Knatchbull  v.  Grueber,  1  Madd.  167. 
lett  V.  Salmon,  6  DeG.,  M.  &  G.  33  ;  Hig-  (v)  See  Knatchbull  v.  Grueber,  1  Madd. 
gins  V.  Samels,  2  J.  &  H.  460  ;  Henderson  153,  165. 
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[tliongli  easily  ascertainable  by  tlie  vendor),  is  no  defence  to  bis  suit 
for  specific  performance,  altboiigh  it  will  induce  tlie  court  to  try  the 
case  strictly.  (iv~) 

So,  in  a  recent  case,  where,  pending  a  suit  for  specific  pcrform- 
Publicincon-  ance,  the  defendants,  a  railway  company,  prosecuted  their 
venience.  works  in  a  manner  contrary  to  the  terms  of  the  contract, 
and  opened  the  line,  it  was  held  that  the  inconvenience  which 
would  be  caused  to  the  public  by  interfering  with  the  traffic,  was  not 
Mil  available  defence,  (.c) 

The  accidental  destruction  or  deterioration  of  the  estate  subse- 
Destruction  quently  to  the  contract,  is  no  defence  to  the  vendor's  bill 
a purchaser''s  ^'^'"  specific  performance.  The  purchaser  must  bear  any 
defence.  Jqcs  to  the  estate  which  occurs  without  the  fault  of  the 

vendor  ;  e.  g.  the  detei'ioration  of  the  ]5roperty  through  tlie  calami- 
Asincaseot  ties  of  the  times  ;  («/)  the  death  of  the  cestui  que  vie,  or 
ant 'friHife"'  the  purchase  of  an  estate  for  life,  or  a  life  annuity  ;  (z~) 
ov  oi  cestui      or  the  desti'uction  of  house  property  by  fire  ;  Ca)  or  an 

gue  vte,   or  i       l     ^    ^       .  ^  \    y 

tire.  earthquake  ;  (6)  and  as  res|)ects  fire  the  vendor,  unless 

he  agrees  that  the  property  shall  be  kept  insured,  (c)  or,  it  would 
Vendor  seem,  make  some  proposition  to  tlie  purchaser  grounded 

bomuUo  upon  the  fact  of  its  being  insured,  need  not  keep  up  the 
insure.  insurance  or  give    the    purchaser  notice  of   its  having 

dropped  ;  (d')  so,  if  tlie  vendor,  though  not  bound  to  insure,  efl^ects 
an    improper  insurance,  and   the  property  thereby  becomes  liable  to 

{w)  Lucas  V.  Jiuiics,  7  Hare,  410,  418.  son,  3  M.  &  W.  78  ;  Wells  v.  Calnan,  107 

[x)  Kapliacl  r.  Thames  Valley  Railway  Jlass.  514;  Robinson  i^.  Davison,  L.  R.  6 

Co.  L.  R.  2  Cli.  Aj).   147  ;  reversing  M.  Exch.  269.;  Taylor  v.  Caldwell,  3  B.  &  S. 

R.  L.  R.  2  Eq.  37.  826.     Aliter  if  the  vendors  have  .igreed  to 

((/)  Poole  V.  Shergold,  2  Bro.  C.  C.  118.  repair  or  alter  the  premises,  and  have  not 

(z)  1  Sugdeii  V.  &  P.  (8th  Am.  ed.)  291,  done  so  before  the  fire.     Coutcr  o.  Mac- 

292 ;  and  see  Paine  f.  Meller,  6  Ves.  3.52.  pherson,  5  Bro.  P.  C.  83.     See  Gibson  a. 

(a)  See  1    Sugden  X.  &  P.  (8th  Am.  Eller,  13  Ind.  124;  Wainscott  u.  Silvers 

ed.)  291,  and  notes  (i'),  (c),  and  {d} ;  Me-  13  Ind.  497. 

Keehnie  i).  Sterling,  48  Barb.  330 ;  Robb         {b}  Cass  v.  Rudele,  2   Vern.  280;  but 

V.    Mann,    11    Penn.    St.   300;    Reed    v.  see  1  Bro.  C.  C.  157,  note,  where  the  case 

Lukens,  44  Penn.  St.  200;  Hill  v.  Cumber-  is  said  to  be  misrcported.     But  a  loss  oc- 

land  Valley  Mut.  Protection  Co.  59  Penn.  curring  to  the  property,  before  the  vendor 

St.  474;    Thompson  v.   Gould,  20  Pick,  is  in  a  condition  to  convey  a  clear  unin- 

134 ;  Blew  u.  McClelland,  29  Missou.  304  ;  cumbered  title,  must  fall  on  him,  and  not 

Brewer  v.  Herbert,  30  Md.  301  ;  Paine  v.  on  the  purchaser.     Christian  v.  Cabell,  22 

Meller,  6  Ves.  349  ;  Harford  v.  Furrier,  1  Grattan,  82. 

Madd.  532,  539 ;  EcvclU-.  Hussey,  2  Bal.         (c)   Poole   v.   Adams,   12  W.   R.   683. 

&  B.  287 ;  and  see  Poole  v.  Adams,  12  W.  See  Palmer  o.  Goren,  25  L.  T.  N.  S.  841. 
R.  683,  V.  C.  W. ;  but  see  Bacon  v.  Simp-         (d)  Paine  v  Meller,  6  Ves.  353. 
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[forfeiture,  lie  cannot  enforce  the  contract,  (e)  The  purchaser  of 
liouse  property  must,  as  between  himself  and  the  vendor,  make 
good  any  injury  done  to  the  adjoining  premises  by  the  fkll  of  the 
buildings  subsequently  to  the  contract.  (/) 

» 

As  to  the  fourth  of  the  above  heads.    Want  of  title  to  the  estate  is 
51  defence  which  may  occasionally  be  available  as  well  to    ,„    „  ,, 

•'  4m.  Matters 

vendor  as  to  pui-chaser.  (^)     As  a  general  rule,  how-  relating  to 

1  Ml  I  11     n  1  •      .  title;  want 

ever,  a  vendor  will  be  compelled  to  convey  his  interest,  of  title,  con- 
if  an  imperfect  one,  in  the  estate,  if  the  purchaser  choose  vendor'*de- 
to  accept  i:  without  compensation  ;  (A)  so  he  will  be  ^^"'^''' 
compelled  to  make  good  the  contract  out  of  any  interest  he  has 
subsequently  acquired ;  (i)  or  procure  the  concurrence  of  parties 
who  are  bound  to  convey  at  his  request,  (/c)  e.  g.  trustees  of  the 
legal  estate  ;  (Z)  so,  a  vendor,  professing  to  sell  an  unincumbered 
estate,  but  having  in  fact  only  an  equity  of  redemption,  will  be 
compelled  to  redeem  the  mortgage,  and  obtain  a  conveyance  from 
the  .mortgagee,  (rn) 

But  equity  will   not  compel  a  vendor  to  procure    the   concur- 
rence of  parties  whose  concurrence  he  has  no  ricrht  to    ^ 

n    Cases  in 

require ;  e.  g.  a  husband  to  procure  the  concurrence  of  which  it  is 
his  wife,  (n)  or  son,  (0)  except,  perliaps,  where  he  has 

(e)  Dowson   v.    Soloman,   1    Drew.    &  J.650  ;  6,  De  G.,  M.  &  G.  6.38  ;   Seabourne 

Sma.  1  ;  8  W.  R.  123;  6  Jur.  N.  S.  33.  i'.  Poivel,  2  Vern.  11  ;  Jennings  v.  Blin- 

(/)  Robertson  v.  Skelton,  12  Beav.  260,  covne,  2  Vern.  609;  Jones  v.  Kearney,  1 

266.  Dru.  few.  159  ;  Carne  v.  Michell,  10  Jnr. 

(g)  Equity  will  not  decree  the  specific  910,  V.  S.  C. 

performance  of  a  contract  to  convey  real  (k)    See  Howel  v.  George,  1   Madd.  1, 

estate,  when  it  appears   that  the  vendor  11 ;  Costigan  k.  Hastier,  2  Sch.  &  Lef.  160, 

has  no  title  to  the  estate  agreed  to  be  con-  166. 

veyed.     Chartier  v.  Marshall,   51   N.   H.  (/)  See  1  Sugden  V.  &  P.  (8th  Am.  ed.) 

400;  Fitzpatrick  u.  Featherstone,  3  Ala.  349;  Crop  u.  Norton,  2  Ark.  74,75. 

40;  per  Shepley  J.  in  Hill  v.  Hobart,  16  (m)  Lord  Bolingbrokc's  case,  cited  1  Sch. 

Maine,  169.  &  Lef.  19,  note.     But  a,  decree,  requiring 

(h)  Harnett  v.  Yielding,  2  Seho.  &  Lef.  the  vendor  to  remove  certain  incumbrances 

554  ;  1   Sugden  V.  &   P.   (8th  Am.   ed.)  from  an  estate  he  had  agreed  to  convey 

218;  Bradley  v.  Munton,  15  Beav.  460;  free  of  them,  is  erroneous,  if  it  appears 

Barrett  v.  Ring,  2  Sm.  &  G.  43  ;  Jones  v.  that  he  had  no  control  over  the  parties 

Belt,   2  Gill,   106  ;  Laverty  v.  Moore,  33  from  whom   releases   must    be   obtained. 

N.  Y.  658;  Milligar,  v.  Cooke,  16  Ves.'l  ;  Jerome  v.  Scudder,  2  Rob.  (N.  Y.)  16  ' 

Lufikett  w.  Williamson,  31  Missou.  54.  (n)  Emery  v.  Wase,   8  Ves.  505,  514; 

(i)  Taylor  v.  Debar,  1  Ch.  Cas.  274  ;  2  Howel  v.  George,  1  Madd.  1,  6.     See  Jor- 

Ch.  Cas.  212  ;  Otter  v.  Lord  Vaux,  1  K.  &  dan  v.  Jones,  2  Phil.  110  ;  Ex  parte  Blake, 

(0)  Howel  V.  George,  1  Madd.  I,  6. 
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[expressly  agreed  to  procure  such  concurrence  ;  (p)  or  a  tenant  for 
life  to  procure  the  concurrence  of  trustees  for  sale  of  the  reversion, 
they  being  under  no  obligation  to  comply  with  his  request  ;  {q)  nor 
■will  it  compel  him  to  perfect  the  title  by  exercising  a  power  of  pur- 
chasing and  settlincr  another  estate  in  lieu  of  that  which  he  has  con- 
tracted  to  sell ;  (r)  or  by  making  himself  the  personal  representa- 
tive of  a  deceased  owner  ;  (s)  or  to  complete  a  contract  which  he 
has  entered  into  in  the  belief  that  he  is  absolute  owner,  whereas  he 
can  in  fact  only  sell  under  a  power  of  sale  and  exchange,  and  with 
a  liability  to  reinvest  the  purchase-money  ;  (t)  or  to  convey,  as 
mortgagee,  under  a  power  of  sale,  an  estate  which  he  claims  as  ab- 
solute owner  by  foreclosure  ;  and  thus  render  himself  liable  to  ac- 
count for  the_  purchase-money;  (u)  or,  in  the  case  of  a  fiduciary 
vendor,  to  carry  out  a  contract,  which  reasonably  expose  him  to 
liability  at  the  suit  of  his  cestuis  que  trust.  (?;) 

16  Beav.  471.  In  several  early  cases  it  Thorpe,  1  Halst.  Ch.  (N.  J.)  415;  Haw- 
was  held  that  where  a  husband  agrees  to  ralty  v.  Warren,  3  Green  Ch.  (N.  J.)  124; 
convey  his  wife's  estate  he  shall  be  com-     Clarke   c.  Reins,  12   Gratt.   98.     Specific 

performance  by  a  husband,  of  his  contract 
to  convey  his  wife's  land,  would  not,  if 
enforced,  give  title.  The  husband  could 
not  be  compelled  to  procure  a  conveyance 
from  his  wife,  nor  could  she,  in  any  other 
way,  be  compelled,  in  a,  suit  for  such  per- 
formance, to  execute  a  conveyance.  Welsh 
a.  Bayaud,  6  C.  E.  Green  (N.  J.),  186. 
But  if  the  husband  joins  in  an  executory 
contract  for  the  purchase  of  an  estate, 
though  the  deed  is  to  be  given  to  the 
wife,  and  the  payment  is  to  be  made  out  of 
her  property,  he  may  be  compelled  to  a 
specific  performance.  Johnston  v.  Jones, 
12  B.  Mon.  326. 

ip)  See  Emery  v.  Wase,  8  Ves.  505, 
where  the  earlier  cases  are  cited ;  but 
the  point  seems  very  doubtful.  See  1 
Sugden  V.  &  P.  (8th  Am.  ed.)  206  ;  Jones 
u.  Jackson,  16  Ves.  367. 

(cj)  Thomas  v.  Dering,  1  Keen,  729. 

()■)  Howel  V.  George,  1  Madd.  1. 

(s)   Williams  V.  Bland,  2  Coll.  575. 

{t)  Hood  ...  Oglander,  11  Jur.  N.  S. 
488  ;  sed  quare  ? 

[u]  Watson  v.  Marston,  4  De  G.,  M.  & 
G.  230. 

{v)  Sneesby  v.  Thorne,  1  Jur.  N.  S.  636, 
1058  ;  7  De  G.,  M.  &  G.  399.     For  other 


pelled  to  perform  the  agreement  specifi- 
cally, by  procuring  his  wife  to  join  in  the 
conveyance.  See  Hall  v.  Hardy,  3  P. 
Wms.  187  ;  Barrington  v.  Home,  2  Eq. 
Cas.  Abr.  17,  pi.  7  ;  Morris  v.  Stephenson, 

7  Ves.  474  ;  Winter  v.  Devreux,  3  P.  Wms. 
189,  note  (B);  Wheeler  v.  Newton,  Pre. 
C.  16;  Withers  u.  Pinchard,  7  Ves.  475,. 
cited  ;  Ortread  v.  Round,  4  Vin.  Abr.  303, 
pi.  4  ;  Emery  v.  Wase,  5  Ves.  846 ;  S.  C. 

8  Ves.  505;  Howel  v.  George,  1  JIadd.  1  ; 
Fry  Specif.  Perfm.  (2d  Am.  ed.)  392; 
Welsh  V.  Bayaud,  6  C.  E.  Green  (N.  J.), 
186.  But  the  authority  of  these  cases  has 
been  much  shaken  by  the  remarks  of  Lord 
Eldon,  in  the  case  of  Emery'  v.  Wase,  8 
Ves.  505,  and  of  Sir  Thomas  Plummer,  in 
Howel  V.  George,  1  Madd.  7,  and  in  Mar- 
tin V.  Mitchell,  2  J.  &  W.  425,  and  by 
those  of  Lord  Mansfield,  in  Davis  r.  Jones, 
1  New  Rep.  267  ;  and  this  jurisdiction  is 
to  be  very  sparingly  exercised,  and  equity 
will  seize  on  any  reasonable  ground  as  a 
bar  to  the  aid  of  the  court.  Ortread  u. 
Round,  4  Vin.  Abr.  203,  pi.  4  ;  Emery  v. 
Wase,  5  Ves.  846;  Daniel  v.  Adams,  Amb. 
495;  Davis  v.  Jones,  1  New  Rep.  267; 
Martin  v.  Mitchell,  2  J.  &  W.  425 ;  Ex 
parte  Blake,   16  Beav.   463;    Hulmes   v. 
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[Where  the  want  of  title  is  only  partial,  —  i.  e.  where  it  affects 
only  part  of  the  estate,  or  only  part  of  that   interest  in    „    , 
it  which  was  agreed   to  be   sold,  —  the  question  arises,   when  com- 

,      ,  ,  1  .         ,  1  ,        1    ■  pelled  to  con- 

whether  the  vendor  can  resist  the  purchasers  claim  to   veypartof 

*n  n  .  •-!  -  •  .1      estate,  with 

specific  pertormance  with  a  compensation,  or,  to  speak  an  abate- 
more  accurately,  an  abatement  of  the  purchase-money.  ""^°'' 
This  right  generally,  but  not  universally,  (w)  exists  in  each  class  of 
cases,  (x)  Thus,  want  of  title  to  the  entire  interest  contracted  for 
will  not,  it  seems,  be  available  as  a  defence  for  the  vendor,  if  the 
purchaser  elects  to  take  such  estate  as  the  vendor  can  convey ;  (y) 
or  to  dispense  with  the  concurrence  of  a  person  having  a  partial  in- 
terest in  the  property,  —  as,  e.  g.  a  wife  entitled  to  dower,  —  upon 
being  allowed  an  abatement  from  his  purchase-money,  (a)  So,  the 
want  of  title  to  even  a  considerable  part  of  the  estate  is  not  neces- 
sarily a  reason  why  the  vendor  should  not  convey  the  residue,  (a) 
But  cases  might  occur,  where,  on  the  ground  of  hardship,  equity 
would  refuse  to  assist  the  purchaser ;  as  in  the  case  put  by  Lord  St. 
Leonards,  (5)  of  a  vendor  showing  a  good  title  to  his  mansion- 
house  and  park,  but  having  no  title  to  a  "  large  adjoining  estate 
held  and  sold  with  it."  In  a  case  before  Sir  L.  Shadwell  V.  C. 
where,  upon  a  contract  to  sell  the  entirety  of  a  lace  manufactory, 
it  appeared  that  the  vendors  had  only  nine  sixteenths,  and  that  the 
remaining  shares  clearly  belonged  to  another  party,  who  had  also  a 
charge  on  the  vendors'  shares  for  a  sum  nearly  equal  to  the  pur- 
chase-money, the  court  refused  the  purchaser  specific  performance 
with  an  abatement ;  (c)  a  decision  which  Lord  St.  Leonards  sug- 
gests may  be  referred  to  the  nature  of  the  property,  ((^)  but  other- 
cases,  see  Mortlock  v.  Buller,  10  Ves.  292,  for  the  deficiency,  he  will  be  allowed  as 
316;  2  Bal.  &  B.  60;  Butler  v.  Powis,  2  damages  only  the  fair  value  qf  what  is 
CoU.  156;  Ellard  v.  Lord  Llandaef,  1  Bal.  not  conveyed.  Woodbury  v.  Luddy,  14 
&B.  241,  251.  Allen,  1. 

(w)  1  Ves.  &  Bea.  353.  {2)    "Wilson   v.  Williams,  3  Jur.  N.  S. 

(x)  Mortlock  V.  Buller,  10  Ves.  316;  810;  Davis  v.  Parker,  14  Allen,  94 ;  Park 
Western  w.. Russell,  3  Ves.  &  Bea.  192;  v.  Johnson,  4  Allen,  259;  Troutman  v. 
Wheatley  v.  Slade,  4  Sim.  127  ;  1  Ves.  &  Gowing,  16  Iowa,  415  ;  Presser  v.  Hilde- 
Bea.  353 ;  Hill  v.  Buckley,  17  Ves.  401  ;  1  brand,  23  Iowa,  483  ;  Corson  v.  Mulvany, 
Sugden  V.  &  P.  (8th  Am.  ed.)  305  et  seq.  49  Penn.  St.  88. 
316,  and  note  (?i).  (a)  Western  «.  Russell,  3  Ves.  &  Bea. 

(y)  Barrett  u.  Ring,  2  Sm.  &  G.  43  ;  1     187,  192. 
Sugden  V.  &  P.  (8th  Am.  ed.),  306,  and         (b)  1  Sugden  V.  &  P.  (8th  Am.  ed.)  316. 
cases  in  note  (r),  316,  and  note  (?i).     But         (c)  Wheatley  v.  Slade,  4  Sim.  126. 
if  the  purchaser  elects  to  take  such  title  as        (d)  And  see  Price  v.  Griffith,  1  De  G., 
the  Yendor  can  give,  with  compensation    M.  &  G.  80,  85. 
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[wise  disapproves  of;(e)  he  seems,  liowever,  to  consider  that  tlie 
decision  woukl  liave  been  correct,  liad  the  remaining  sliares  been 
held  by  the  vendors  under  a  defective  title. 

In  a  subsequent  case,  the  same  learned  vice  chancellor,  when 
the  vendors  had  agreed  to  sell  two  sixths  of  certain  leaseholds,  and 
then  found  that  they  had  only  four  twentieths,  decreed  specific  per- 
formance with  an  abatement ;  observing,  "  this  is  very  unlike  a 
case  where  parties  contract  to  sell  the  whole,  but  can  only  sell  a 
part ;  "  (/ )  from  which  remark,  as  in  the  case  before  the  court, 
there  was  no  question  as  to  leaving  part  of  the  property  in  the 
hands  of  the  ^'endors  with  a  bad  title,  it  may  be  inferred  that  his 
honor,  upon  general  principles,  approved  of  his  former  decision.  (^) 

In  another  case,  it  was  held,  that  a  condition  for  rescinding  a 
contract,  il'  counsel  should  be  of  opinion  that  a  marketable  title 
could  not  be  made,  enabled  the  vendor  to  rescind,  upon  counsel  re- 
jecting the  title  to  one  undivided  third  of  the  property  ;  (Ji)  so,  in 
the  converse  case,  where  the  purchaser  had  a  right  to  rescind  the 
contract,  in  case  his  objections  to  the  title  were  not  removed,  and 
he  gave  notice  to  vacate  the  purchase,  on  the  ground  of  the  vendor's 
want  of  title  to  a  small  portion  of  the  estate,  it  was  held  that  he 
was  not  compellable  to  complete  with  an  abatement,  (i) 

Of  course,  no  such  question  can  be  raised  by  a  vendor,  when, 
upon  a  purchase  of  several  lots,  by  the  same  purchaser,  the  title  to 
one  or  more  of  such  lots  is  found  to  be  defective.  (7c) 

As  a  general  but  not  universal  rule,  every  purchaser  has  a  right 

to  take  what  he  can  get,  with  compensation  for  what  he 
No  abate-  ,         ,  ,    • 

ment  for  cle-    cannot    get ;  (J)  but  he  cannot    clanu  a  conveyance  of 

an  interest  to  which  a  vendor  shows  a  doubtful  or  defec- 
tive title,  with  an  abatement  in  respect  of  the  imperfection  in 
title,  (j7i)  except,  perhaps,  where  the  defect  is  of  a  temporary  char- 
acter, or  is  otherwise  a  fit  subject  for  compensation.     Thus,  where 

(c)  1  Sugden  V.  &  P.  318.  {{)  Ashton  v.  Wood,  3  Jur.  N.  S.  1164. 

(/)  Jones  V.  Evans,  12  Jur.  604;  and  (7c)  See  White  o.  Dobson,  17  Grattan, 

see,  as  bearing  on  the  question,  a  conycrso,  262;    Stoddart   u.  Smith,  5  Binney,  355, 

Keynell  u.  Sprye,  8  Hfire,  222 ;  1  Do  G.,  363. 

M.  &  G.  660.  (I)    1   Siigdcn  V.  &  P.  (8th  Am.  ed.) 

(g)  See,  also.  Attorney  General  v.  Day,  305,  316,  and  note  (7') ;  Western  v.  Rus- 

1  Ves.   218,   224;  Maw   <-.  Topham,    19  6ell,3  Ves.  &  Bea.  187  ;  Whcatley  i>.  Slade, 

Beav.  576  ;  1  Story  Eq.  Jur.  §  778  ;  Reed  4  Sim.  120  ;  per  Turner  L.  J.  in  Hughes 

u.  Noe,  9  Yerger,  283  ;  Bates  v.  Delavan,  v.  Jones,  3  Do  G.,  E.  &  J.  307,  315  ;  Jacobs 

5  Paige,  300.  v.  Locke,  2  Iicd.  Eq.  286. 

(h)  Williams  v.  Edwards,  2  Sim.  78.  (m)  Williams  v.  Higdcn,  1  0.  P.  C.  500. 


PARTIAL  INTEREST,   ABATEMENT,   INDEMNITY.  1489 

[a  good  title  was  deduced,  but  the  vendor's  wife  refused  to  release 
her  dower,  specific  performance  was  decreed  at  the  purchaser's  suit 
with  a  compensation,  (ri)  Conduct  or  acquiescence  on  the  part  of 
the  purchaser,  which  amounts  to  an  acceptance  of  the  title,  may  yet 
be  insuflRcient  as  a  waiver  of  his  right  to  compensation,  (o) 

So,  in  general,  when  the  vendor's  interest  is  less  than  what  he 
professes  to  sell,  the  purchaser  may  take  what  he  can    yg^ij^,, 
have,  with   an  abatement ;  («)  as  in  the  case   put   by   when  com- 

,    „,  ,  „  '\r^  _  ^  I  J     pelled  to  con- 

Lord  Eldon,  (g)  of  a  man  contracting  to  sell  the   fee-   yey  partial 

.  11-  1  p  111  interest  in  es- 

simple,  and  having  only  a  term  tor  one  hundred  years  ;  tate,  witli 
so,  where  the  contract  was,  in  effect,  for  an  absolute  ^  atement. 
term  of  twenty-one  years,  and  it  was  found  that  the  actual  term 
might  determine  by  the  cesser  of  certain  lives,  specific  performance 
was  decreed,  with  an  abatement  in  respect  of  the  difference  between 
the  absolute  and  defeasible  interests,  (r)  There  vi'as  a  similar  de- 
cision where  A.  contracted  for  the  purchase  of  an  estate  from  B., 
who  represented  himself  to  be  the  owner  in  fee,  but  was  in  fact 
entitled  only  pur  autre  vie^  with  remainder  to  his  wife  in  fee,  spe- 
cific performance  was  decreed  at  the  suit  of  A.,  with  compensation 
in  respect  of  the  interest  of  B.'s  wife ;  (s)  so,  it  was  admitted  by 
Lord  Eldon  (the  case  before  him  being  that  of  a  contract  by  a 
tenant  for  life  for  sale  of  the  fee),  (t)  that  if  a  vendor  having  a 
partial  interest  in  an  estate,  enter  into  a  contract,  representing  and 
agreeing  to  sell  it  as  his  own,  the  purchaser  may  take  what  lie  can 
have  with  an  abatement,  (m) 

In  two  cases  above  referred  to,  (y)  where  the  vendor's  title  was 
only  contincrently  defective,  it  was  held  that  the  pur-   Indemnity 

■'  a         J  '        ^  ^  .  .      neitlier  given 

chaser  miglit  take  the  estate  with  an  indemnity ;  but  it   nor  taken 
has  been  settled  by  subsequent  decisions,  that  an  indem-    riiy. 

(n)  Wilson  p.  Williams,  3  Jur.  N.   S.  (u)  For  other  cases  illustrating  the  prin- 

810,  V.  C.  W. ;  Davis  v.  Parker,  14  Allen,  ciples  acted  on  in  compelling  conveyance 

94;  Park  i..  Johnson,  4  Allen,  259,  and  of  partial   interest,   with   abatement,   see 

cases  cited,  ante,  1487,  note  (z).  Milligan  v.  Cooke,  16  Tes.  11  ;  Hanbury 

(o)   Hughes  V.  Jones,  3  De  G.,  F.  &  J.  v.  Litchfield,  2  Myl.  &  K.  629  ;  Painter  v. 

307,316.  Newby,  11    Hare,  26 ;  Thomas  w.  Bering, 

(p)  Dyas  I).  Cruise,  2  J.  &  L.  460 ;  Wood-  1  Keen,  729  ;  Graham  v.  Oliver,  3  Beav. 

bury  V.  Luddy,  14  Allen,  94.  128  ;  Nelthorpe  v.  Holgate,  1  Coll.  203  ;  I 

(q)  Wood   0.   Griffith,  1  Will.  Ch.  Ca.  Sugden  V.  &  P.  308.    As  to  the  difficulty 

44;  1  Sugden  V.  &  P.  306.  of  fixing  the  amount  of  abatement,  being 

(r)  Dale  v.  Lister,  cited  16  Ves.  7.     See,  a  reason  for  refusing  relief,  see  White  v. 

also,  p.  11.  Cuddon,  8  CI.  &  Fin.  766,  792. 

(s)  Barnes  v.  Wood,  L.  R.  8  Eq.  424  ;  (v)  Dale  v.  Lister,  cited   16  Ves.  7,  and 

and  see  Wilson  v.  Williams,  supra.  Milligan  v.  Cooke,  16  Ves.  1. 

(t)  Mortlock  V.  Buller,  10  Ves.  315. 


1490  SPECIFIC   PERFOEMANCE. 

[nity  will  not  be  enforced  against  either  party,  (wy  unless  it  be 
provided  for  by  special  agreement,  (a;)  For  example,  in  a  recent 
case,  where  the  trustees  of  a  settled  estate,  which,  with  other 
properties,  was  subject  to  a  pecuniary  charge,  were  empowered  to 
sell  at  the  request,  and  by  the  direction  of  the  tenant  for  life,  a  con- 
tract entered  into  by  the  latter,  without  the  C07isent  of  the  trus- 
tees, was  enforced  after  his  death ;  but,  in  the  absence  of  any  spe- 
cial agreement,  without  any  indemnity  against  the  charge,  (y) 

And  matters  which  would  not  be  considered  fit  subjects  for  com- 
Vendor's  pensation  as  against  a  purchaser,  may  entitle  him  to  an 
and  purchas-   abatement  of  the  purchase-money,  if  he  elect  to  take 

er  s  rights  in  ^  ^ 

respect  of        the  estate  ;  Ts)  e.  a.  the  existence  of  mining  rights,  fa) 

abatement,-  .    ,  '  ^   ^        ^  ,  ^,n  ,  /. 

not  recipro-      Or  rights  ot  common  over  the  estate,  (0}  or  the  want  ot 

a  road  which  the  vendor  had  agreed,  but  was  unable,  to 

make,  (c) 

If,  however,  the  purchaser,  at  the  time  of  entering  into  the  con- 

Rieht  to         tract,  be  aware  of  the  existence  of  the  outstanding  inter- 

abatement       gg^  qj.  l\^^^^  t]^g  vendor  is  acfreeins  for  more  than  he  can 

lost,  by  con-        _  _  ... 

tractingfor      give,  or  if  he  proceed  in  the  matter  with  notice  of  the 

estate  with        ^i    /.  ...  ...  .  .  p 

notice  of  de-    detect    and  Without    insisting  on    it,   no   abatement   ot 
'  purchase-monev  will,  it  is  conceived,  be   allowed  ;  ((f) 

nor  will  any  be  allowed  in  respect  of  a  lease  granted  by  the  vendor, 
but  which  is  void  by  statute  ;  (e)  and  the  omission  of  the  purchaser 
to  make  proper  inquiries  before  accepting  the  title,  may  preclude 
him  from  claiming  compensation  for  some  defect  which,  with  a  lit- 
tle more  diligence,  he  would  have  discovered.  Thus,  where  the 
purchaser  at  the  date  of  the  contract  is  aware  that  the  property  is 
in  the  occupation  of  a  tenant,  and  makes  no  previous  inquiry  as  to 
the  nature  and  duration  of  the  tenant's  interest,  it  has  been  held 
that  he  is  not  entitled  to  specific  performance  with  an  abatement, 

{w)  Balmanno  v.  Lumley,  1  Ves.  &  Bea.  (2)  1   Sugden  V.   &  P.  (8th   Am.   ed.) 

224  ;   Paton   o.  Brebnor,   1  Bligh,  42,  6C;  316,  and  note  (gi). 

Aylett  V.  Ashton,  1  Myl.  &  Cr.  105;  Nou-  (a)  Seaman  v.  Vawdrey,  16  Ves.  390; 

aille  0.  Flight,  7  Beav.   521;   Eidgway  v.  Martin  v.  Cotter,  3  J.  &  L.  496,  509. 

Gray,  1  Mac.  &  G.  109,  111.     See  Paul  w.  (6)    1   Sugden  V.   &  P.   (8th  Am.   ed.) 

Young,  2  Stockt.  Ch.  401,  414.  312. 

(x)  Walker   i..   Barnes,  3  Madd.   247;  (c)  Peacock  u.  Penson,  11  Eeav.  355. 

Aylett  u.  Ashton,  1  Myl.  &  Cr.  105;  Pa-  [d]  See  Lawrenson  i;.  Butler,  1   Sch.  & 

terson  v.  Long,  6  Beav.  598.  Lef.  13,  19 ;  Harnett  v.  Yielding,  2  Sch.  & 

{y)   Bainbridge  v.  Kiiinard,   32   Beav.  Lef.   549,   560 ;    Nelthorpe   i-.   Holgate,  1 

346.  -Coll.  203,  215. 

(e)  Morris  v.  Preston,  7  Ves.  557. 


DEFENCE,   PURCHASER  DECLINING  ABATEMENT.  1491 

[on    the   ground   that  the   property  is    subject   to   an  undisclosed 
lease.  (/) 

•It  may  occasionally  happen  that  the  vendor's  interest  is  found  to 
exceed  that  which  he  contracted  to  sell ;  in  which  case 
he  must,  as  a  general  rule,  make  good  the  latter  to  the    far  bound  to 
best  of  his  abihty  ;  for  instance,  where  a  vendor,  in  fact   i^terelscon- 
seised  in  fee,  contracted  to  sell  the  estate  as  copyhold,    trac'edfor, 

'  _  _        ^■'  '     out  of  his 

Statins  it  to  be  equal  in  value  to  freehold,  it  was  held   pwn  higher 

in.t6r6st- 

that  he  ought  (but  for  other  grounds  of  defence)  to 
have  conveyed  the  freehold.  (^)  It  has,  however,  been  held,  that 
on  an  agreement  to  assign  a  lease,  equity  cannot  decree  an  under- 
lease, although  the  assignment  would  induce  a  forfeiture  ;  since  the 
vendor's  motive  to  the  assignment  may  have  been  to  escape  the 
rent  and  covenants  ;  (Ji)  but  the  defence,  as  Lord  St.  Leonards  re- 
marks, is  one  which  could  seldom  be  set  up  by  a  vendor,  (i) 

If  the  purchaser  be  unwilling  to  complete  with  an  abatement,  he 
may  resist  specific    performance  (k")  on  the   ground  of  -want  of 
the  tenure  of  the  property,  or  of  a  material  part  of  it,    aeft'Dle'^fOT  * 
varying  from  that  to  which  he  is  entitled  under  the  con-   §"f|^*^g 
tract ;  e.  g.  he  will  not   be  compelled  to  take  a    term   abatement. 
(even  for  four  thousand  years),  (T)  or  a  copyhold  (w)    ig of'^different 
for  a  freehold,  or  mere  sheep-walks  for  a  freehold,  (n)       tenure; 

So,  also,  the  purchaser  may  resist  specific  performance  on  the 
ground  of  the  property  being  held  in  a  manner  different   ^^  ^^^^  .^ 
from  that  which  is  expressed  or  implied  in  the  contract ;    different 

^  ,  .  p    manner; 

e.  g.  he  will  not  be  compelled  to  take  an  assignment  ot 

an  underlease,  instead  of  an  original  lease  ;  (o)  or  of  a  redeemable 

(/)  James  v.  Lichfield,  L.  R.  9  Eq.  51,  {I)    Drewe  v.  Corp,  9   Ves.   368;   and 

sed  qumre.     See,  also,   Edwards-Wood   v.  Fordyce  v.  Ford,  4  Bro.  C.  C.  494,  cited 

Marjoribanks,  3  De  G.  &  J.  329 ;  7  H.  L.  13  Ves.   78  ;    and  Wright  o.  Howard,   1 

Cas.  806 ;  Clermont  v.  Tasburgh,  1  Jac.  &  Sim.  &  Stu.  190. 

W.  112.  (m)  Twining  w.  Morrice,  2  Bro.   C.  C. 

(g)    Twining   u.  Morrice,  2  Bro.  C.   C.  331  ;  Hick  v.  Phillips,  Prec.  Ch.  575 ;  1 

331.  Sugden  V.  &  P.  303;    Ayles  v.  Cox,  16 

(A)  Anon.  1  Sugden,  V.  &  P.  301 ;  and  Bear.  23. 

see,  and  consider,  Bartlett  i;.  Salmon,  iJur.  (n)  Vancouver  v.  Bliss,  11    Ves.  458, 

N.  S.  277 ;  6  De  G.,  M.  &  G.  33.  466. 

(i)  1  Sugden  V.  &P.  301.  (o)  Madeley  v.  Booth,  2  De  G.  &  S. 

{h)  If  he  rely  on  want  of  title  as  a  de-  718  ;  1  Sugden  V.  &  P.  300.  See  Hayford 

fence  he  should  not  file  a  cross-bill  to  have  v.  Criddle,  22  Beav.  480. 
the  contract  rescinded.    Hilton  v.  Barrow, 
1  Ves.  jr.  284. 


1492  SPECIFIC  PEEFOEMANCE. 

[instead  of  an  absolute  interest ;  (p)  or,  on  the  ground  of  no  title 

,.,,         being  shown  to  that  extent  of   interest  which    he  Con- 
or no  litle  ^ 

shown  to  ex-    tracted  for  ;  e.  a.  he  cannot  be  compelled  to  take,  instead 

tent  of  inter-        ,  .  .  .  ,.„ 

est  contract-    ot  an  estate  ni  possession,  a  reversion  expectant  on  a  iite 
'^'  estate  ;  (c[)  nor,  having  contracted  for  the  entirety,  can 

he  be  compelled  to  take  undivided  parts  of  the  estate,  (?•)  even  al- 
though the  vendors  were  tenants  in  common  of  the  entirety  ;  («) 
and  the  same  decision  has  been  come  to,  where,  on  a  contract  for 
two  sevenths  of  an  estate,  a  title  could  only  be  made  to  one  sev- 
enth ;  (t)  nor  can  he,  on  the  purchase  of  a  leasehold  interest,  be 
compelled  to  accept  a  term  "  considerably  less  "  (m)  than  that  con- 
tracted for  ;  e.  ff.  a.  term  for  six  instead  of  sixteen  years  ;  (ii)  nor,  it 
would  seem,  a  term  falling  only  a  little  short  of  the  term  contracted 
for,  as  a  term  of  twenty  years  and  a  quarter  instead  of  twenty-one 
or  no  title  years,  (w)  Or  on  the  ground  of  no  title  being  shown  to 
matlriafpart  *  material  part  of  the  estate  :  such  materiality  consisting, 
of  estate;  either  in  the  proportion  which  such  part  bears  to  the  en- 
tirety, or  in  its  being  important  with  regard  to  the  enjoyment  ot 
the  residue,  or  as  possessing  an  adventitious  value  in  the  estimation 
of  the  purchaser  ;  (.-c)  e.  ff.  "  a  purchaser  cannot  be  compelled  to 
take  compensation  for  a  large  portion  of  the  estate  ;  "  («/)  as,  where 
the  property  was  stated  to  contain  753  square  yards  or  thereabouts, 
but  in  fact  containing  only  573  square  yards.  (2)  Nor,  having  en- 
tered   into  a    single  contract  for  two  estates,  could  he 

or  to  one  of  '^ 

two  estates       probably  be  compelled  to  take  one  without  the  other  ;  (a) 

included  in  a  .  ,  rrAA 

single  con-       SO,  where,  on  the  purchase  of  a  mansion  and  lUO  acres, 
the  title  to  12  acres  proved  defective,  such  12  acres  being 

(;))  CoTcrlcy  w.  Biirrell,  1  Siigden  V.  &  lock  u.  Bulle'r,   10   Vcs.  306;    Halsey  i'. 

P.  (8th  Am.  cd.)  299.    See,  also,  for  other  Grant,  13  Ves.  77,  78  ;  VignoUes  v.  Bowen, 

cabcs,    Stewart    c.  Alliston,    1    Meriv.  26  ;  12  Ir.  Eq.  194,  198. 

Langford  v.  Sclmcs,  3  K.  &  J.  220  ;  Smith  (v)  Long  v.  Fletcher,  2  Eq.  Cas.  Abr.  5. 

u.  Watis,  -1  Drew.  338.  (w)  Ferrer   o.  Nash,  35  Beav.   167,  sed 

[q)  Collier  V.  Jenkins,  You.  295  ;  Hughes  qiiwre. 

V.  Jones,  3  Do  G.,  F.  &  J.  301  ;  8  Jur.  N.  (x)   See  1  Madd.  167 ;  Halsey  v.  Grant, 

S.  399.    Sec,  also,   Lincham   v.  Cutter,  7  13  Vcs.  79  ;  Magennis  u.  Eallon,  2  Moll. 

Ir.  Eq.  170  ;  1  Sugdcn  V.  &  P.  304,  308.  588  ;  Stewart  v.  Marquis  of  Conyngham,  I 

(r)     Dalijy    r.  Pullcn,   3    Sim.   29;    af-  Ir.  Ch.  R.  534,  573. 

firmed,  1  Russ.  &  M.  296.      See  Price  v.  (y)  1  Sugden  V.  &  P.  316. 

Griffith,  1  De  G.,  M.  &  G.  80.  (z)  AYhittemore  v.  Whittemoro,  L.  B.  8 

(s)    Attorney   (kncral  c    Day,   1   Ves.  Eq  603. 

218,  224.  (a)  Sec  Prendergast  v.  Eyre,  2  Hag.  81, 

(()  Koffcy  V.  Shallcross,  4  Madd.  227,  94;    1    Sugden   V.    &  P.  313,    315,   sed 

cited  2  Myl.  &  K.  726.  quccre. 

(u)  1   Sugden  V.  &  P.  299.    See  Mort- 


MATTERS  INCREASING  PURCHASER'S   LIABILITY.  1493 

[opposite  the  park  gates  and  containing  brick  earth,  which  rendered 
it  probable  that  they  might  be  built  upon,  the  purchaser  was  held 
free ;  (6)  so,  also,  where,  on  the  purchase  of  a  wharf  and  jetty,  no 
title  could  be  made  to  the  jetty ;  (c)  so,  where  no  title  could  be 
made  to  a  strip  of  land  forming  the  frontage  to  the  highway,  (d) 
Or  on  the  ground  of  the  existence  of  incumbrances  or         , 

,  ,  ,  ,  .  or  where  in- 

liabilities  which  would  interfere  with  the  enjoyment  of  cumbrances 

,  ,.,.,..  .    ,  p       .    .  ,  or  liabilities 

the  estate  ;  e.  g.  liabinties  to  rights  ot  mining,  (e)  com-   exist  which 
mon,  (/)  or  water-way  with  power  of  entry  for  the  pur-    its  enjoy- 
pose  of  making,  opening,  or  cleansing  water-courses,  or  "'^"'■' 
to  rights  of  entry  for  making  reservoirs,  or  of  planting  ladders  for 
the  repair  of  adjoining  houses  ;    or  to  a  riglit  of  sporting,  (^)  or 
to  the  repairs  of  the  chancel  of  a  church,  (A)  or  to  quit-rents  or 
rent-charges,  if  of  a  large  amount,  (z)  or  to  keep  up  the  fences, 
water-courses,  &c.,  upon  the  land  itself,  (li)  have  been  held  to  be 
defects  which  do  not  admit  of  compensation.  (V) 

Upon  a  similar  principle  it  has  been  held,  at  law,  that  a  pur- 
chaser having  contracted  for  the  assignment  of  a  subsist-  or  matters 
ing  lease,  cannot  be  required  to  accept  a  new  lease  as  i'ncrease'"pro- 
original  lessee  ;  his  liability  being  greater  under  the  lease  P"^'^ ^  ''*'"'" 
than  it  would  be  under  the  assignment,  (m)  So,  where,  chaser; 
on  the  purchase  of  leaseholds,  the  lease  was  found  to  contain  cov- 
enants to  build  additional  houses,  and  to  deliver  them  up  at  the  end 
of  the  term,  and  the  houses  had  not  been  built,  but  the  covenant  to 
build  had  been  waived,  it  was  held  that  the  liability  under  the  cov- 

(6)  Knatchbullu.  Grueber,  1  Madd.  153;  (i)  Portman  v.  Mill,  1  Russ.  &  M.  696. 

SMeriv.  124, 141;  andsee2Myl.  &K.  728.  (k)  Larkin  «.  Lord  Eosse,   10  Ir.  Eq. 

(c)  Peers  y.  Lambert,  7  Beav.  546  ;  and  70;  See  Edwards-Wood  i'.  Marjoribanks, 
see  Halsey  D.  Grant,  13  Ves.  78;  Drewe  iGiflF.  384;  3  De  G.  &  J.  329  ;  7  H.  L. 
V.  Hanson,  6  Ves.  678  ;  1  Sugden  V,  &P.  Cas.  806. 

316.  [l]  Where  it  is  a  part  of  the  agreement 

(d)  Perkins  v.  Ede,  16  Beav.  193.  to  convey  a  house,  that  it  shall  be  cleared 

(e)  See  Seaman  v.  Vawdrey,  16  Ves.  of  a  tenant  by  a  certain  day,  the  same  on 
390;  Martina.  Cotter,  3  J. &L.;  496,  509;  which  the  purchase-money  was  agreed 
Hayford  u.  Griddle,  22  Beav.  480;  Earns-  to  be  paid,  if  the  tenant  unlawfully  con- 
den  u.  Hirst,  4  Jur.  N.  S.  200;  Kerr  v.  tinues  in  possession  after  that  day,  the 
Pawson,  25  Beav.  394 ;  Pretty  v.  Solly,  26  vendor  cannot  enforce  specific  performance. 
Beav.  606.  Howe  v.  Conley,  16  Gray,  552. 

(/)  See  Shackleton  v.  SutcliflFe,  1  L»e  G.  (m)  Mason  v.  Corder,  2  Marsh.  332.   See 

&S.  609.  1  Sugden   V.    &  P.   300;   Darlington    v. 

[g)  Sec  Burnell  o.  Brown,  1  Jac.  &  W.  Hamilton,  Kay,  558 ;  Bartlett  v.  Salmon, 

172  ;  1  Sugden  V.  &  P.  311.  1  Jur.  N.  S.  277  ;  6  De  G.,  M.  &  G.  33  ; 

(A)  Fortblow  v.  Shirley,  cited  2  Swanst.  Hayford  r.  Griddle,  22  Beav.  477. 
223. 
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[enant  to  deliver  up  at  the  end  of  the  term  was  a  sufficient  defence 
to  the  suit;  although  such  liability  might  have  been  escaped  by 
assigning  the  term  to  a  pauper  even  only  a  day  before  its  termina- 
tion, (w) 

Where  only  part  of  an  estate  is  affected  by  a  liability  which,  if 
affectine  the  entirety,  would  enable  the  purchaser  to  re- 

or  which  af-       .  °  •'  ,        •    i  ., 

feet  the  en-  sist  speciiic  perrormance,  the  purchaser  s  right  to  avoid 
material  part  the  contract  would  Seem  to  depend  upon  whether  the 
0  propeity.  ^^^^  ^^  affected  is  material  to  the  enjoyment  of  the  resi- 
due. Where  the  part  so  affected  is  not  material  to  such  enjoy- 
ment, and  is  not  the  purchaser's  principal  object  in  purchasing,  he 
may,  it  seems,  be  compelled  to  take  the  remainder  of  the  land  at  a 
proportionate  price  ;  but,  in  such  a  case,  there  will  be  a  reference 
to  chambers  to  inquire  as  to  the  materiality  of  the  part  to  which  a 
title  cannot  be  made,  (o) 

Where,  on  the  purchase  of  several  lots  by  the  same  person,  the 
„  ,      .  title  to  one  or  more  proves  defective,  this  may  or  may 

title  to  one  not,  according  to  circumstances,  be  a  ground  for  the 
lots,  how  far  purchaser's  resisting  specific  performance  in  respect  of 
respect  of  re-  the  remaining  lots.  An  express  agreement,  that  the  pur- 
maimng  lots,  gj^^ggj.  gjiall  not  take  any  unless  he  can  have  all,  will  be 
sufficient  to  blend  the  whole  into  one  contract ;  "  but  the  same 
complication  may  be  effected,  or  rather  evidenced,  without  any 
such  aoreement.  It  is  a  question  of  circumstances  ;  the  lots  may 
be  connected  from  their  nature  ;  it  may  be  shown  that  the  pur- 
chase of  the  one  was  made  with  reference  to  the  other.  A  mere 
suggestion  by  the  party,  a  mere  statement  of  his  inclination  or 
fancy,  will  not  be  sufficient ;  nor  may  the  proof  of  anything  of  a 
private  nature,  not  known  to  the  vendor,  suffice  ;  but  where,  upon 
matters  known  to  both  parties,  he  can  ground  his  proof  that  the 
one  transaction  was  dependent  on  the  other,  he  complicates  the 
two,  so  as  to  make  the  contract  one,  although  there  may  have  been 
no  expi'ess  statement  that  he  was  to  take  none  if  lie  might  not  have 
all."  (^) 

(n)  Nouaille  v.  Flight,  7  Beav.  521.  (p)  Per.Lord  Brougham,  Casa  Major  v. 

(o)    1    Sugdcn  V.  &  P.   (8th  Am.  cd.)  Strode,  3  Myl.  &  Cr.  725  ;  Poole  v.  Sher- 

315.    See  Buck  w.  M'Caughtvy,  5  Monroe,  gold,  2  Br.  C.  C.  118;  Lord  Eldon's  re- 

230 ;  Pratt  v.  Law,  9  Cranch,  458  ;  Simp-  marks,  in   Drewe  u.  Hanson,  6  Ves.  675, 

son  II.  Hawkins,  1  Dana,  305 ;  CoUard  v.  as  stated  1  Sugden  V.   &  P.  320 ;  Lewin 

Groom,  2  J.  J.  Marsh.  488.  v.  Guest,  1  Russ.  325. 
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[A  purchaser  will  lose  his  right  to  resist  specific  performance,  and 
his  right  to  compensation  or  abatement,  (g)  on  the  Benefit  of  de- 
ground  of  tlie  estate  being  of  a  different  tenure,  (r)  or  {^"^1'  ^^"^^ 
subject  to  a  liability  affecting  its  beneficial  enjoyment  chaser. 
(e.  g.  a  right  of  sporting),  (s)  or  of  there  being  no  title  to  a  mate- 
rial part  of  it,  (t)  or  of  a  variation  from  the  description  in  the  par- 
ticulars (u),  if,  at  the  time  of  entering  into  the  contract,  he  had,  or 
by  using  due  diligence  might  have  had,  knowledge  of  the  defect;  (d) 
or  if,  after  having  become  acquainted  with  it,  he,  without  insisting 
thereon,  proceed  in  the  treaty ;  (w)  or,  d  fortiori,  take  possession ;  (x) 
so  if,  although  insisting  on  the  objection,  he  take  possession  and  en- 
deavor to  prevent  the  vendor  from  removing  the  defect,  or  even 
proceed  in  the  treaty,  he  may  be  compelled  to  complete  with  an 
abatement ;  (y)  so,  where  a  railway  company  agreed  to  buy  from  a 
tenant  for  life  an  estate  not  within  their  special  act,  and  to  procure 
an  act  enabling  him  to  convey  the  fee,  which  they  failed  to  do,  they 
were  ordered  to  pay  the  entire  purchase-money  into  court  upon  his 
conveying  his  life  estate.  (2/^) 


(?)  See  Horner  v.  Williams,  IJ.  &  C. 
274. 

(r)  Fordyce  v.  Ford,  4  Bro.  C.  C.  494. 

(s)  Burnell  v.  Brown,  1  Jac.  &  W.  168. 

{t)  See  Drewe  v.  Hanson,  6  Ves.  679  ; 
Martin  v.  Cotter,  3  J.  &  L.  508. 

(«)  Dyer  v.  Hargrave,  10  Ves.  505,  508. 

{v)  James  v.  Lichfield,  L.  R.  9  Eq.  51. 
There  may  be  specific  performance,  al- 
though the  description  of  the  property,  the 
subject  of  the  contract,  be  incorrect,  if  it 
appear  that  the  purchaser  knew  at  the 
time  of  the  purchase  that  the  representa- 
tion was  untrue,  or  inspected  the  prop- 
erty before  making  the  purchase,  and  so 
acted  upon  his  own  judgment  in  the  mat- 
ter ;  Dyer  «.  Hargrave,  10  Ves.  505 ; 
Grant  v.  Munt,  Coop.  177;  Lord  Brooke 
V.  Koundthwaite,  5  Hare,  306  ;  Haywood 
v.  Cope,  25  Beav.  140  ;  Clarke  v.  Mackin- 
tosh, 4  Giff'.  134 ;  Henderson  u.  Hudson, 
15  "W.  R.  860;  or  if  there  were  circum- 
stances in  the  case  which  demanded  further 
investigation,  for  which  the  vendor  afforded 
every  facility ;  Clarke  v.  Mackintosh,  4 
Giff.  134 ;  or  if  the  representations  which 
have  been  made  are  vague  in  their  terms, 


and  merely  amount  to  a  statement  of  value 
or  opinion.  Scott  0.  Hanson,  1  Russ.  & 
M.  128 ;  Johnson  v.  Smart,  2  Giff.  151. 

(u))  Fordyce  v.  Ford,  4  Bro.  C.  C.  498  ; 
Drewe  v.  Hanson,  6  Ves.  675,  679  ;  Dyer 
V.  Hargrave,  10  Ves.  508;  Kingsley  i>. 
Young,  17  Ves.  468;  18  Ves.  207;  Fare- 
brother  a.  Gibson,  1  De  G.  &  J.  602; 
Craddoek  v.  Shirley,  3  Marsh.  288 ;  Roach 
a.  Rutherford,  4  Desaus.  126. 

{x)  Burnell  v.  Brown,  1  Jac.  &  W. 
168. 

(y)  See  Calcraft  v.  Roebuck,  1  Ves.  jr. 
221 .  Where  a  purchaser  of  land  was  let 
into  possession,  and  paid  a  part  of  the  pur- 
chase-money under  the  contract,  but  being 
sued  by  the  vendor  for  the  balance  of  the 
purchase-money,  he  defended  on  the  ground 
that  the  contract  was  void  by  the  statute 
of  frauds,  and  so  defeated  the  action ;  it 
was  held  that  the  purchaser,  having  thus 
disaffirmed  and  abandoned  the  contract, 
was  not  entitled  to  a  specific  execution  of 
it.     Payne  v.  Graves,  5  Leigh,  561. 

(y)  Hawkes  v.  Eastern  Counties  Rail- 
way Co.  3  De  G.  &  S.  743  ;  1  De  G.,  M. 
&  G.  737  ;  5  H.  L.  Cas.  331. 
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title,  not 
available  as 
a  defence  to 
purchaser ; 

limited 

rights  of 
common; 

small  quit- 
rents  or  rent- 
charges. 


[And  a  purchaser  has  not  been  allowed  to  resist  specific  perform- 
Defects  in  ance,  on  the  ground  that  the  estate  having  been  sold 
with  what  was  represented  in  general  terms  as  an  un- 
limited right  of  common,  the  same  pi-oves  to  be  a  right 
of  common  only  for  sheep  ;  (s)  or  on  the  ground  of  the 
estate  being  subject  to  quit-rents  or  rent-charges  of  small 
amount ;  (a)  or,  of  a  slight  misdescription  of  the  ven- 
dor's interest  on  a  sale  of  leaseholds,  (6)  or  quit- 
rents,  (c)  or  of  a  want  of  title  to  immaterial  (cZ )  por- 
tions of  the  estate. 

So,  the  circumstance  of  the  estate  being  subject  to  a  foot-way 
over  and  round  it,  has  been  held  to  be  no  defence  to  a  suit  for 
specific  performance  ;  its  existence  being  patent,  and  the  purchaser 
Existence  of  having  made  no  inquiry  on  the  subject,  (e)  But  the 
foot-way.  decision  has  not  been  generally  approved  ;  and  the 
courts  would  probably,  upon  slight  grounds,  come  to  a  different  de- 
cision, in  any  case  where  an  estate  was  subject  to  a  right  of  way 
which  materially  affected  its  enjoyment,  (e^) 

A  purchaser  will  not  be  compelled  to  take  a  doubtful  title  ;  (/) 


{z)  Howland  v.  Norris,  1  Cox,  59. 

(a)  See  Esdaile  u.  Stephenson,  1  Sim. 
&  Stu.  122 ;  Portman  v.  Mill,  1  Russ.  &  M. 
696  ;  Wood  v.  Bernal,  19  Ves.  221  ;  Pren- 
dergast  v.  Eyre,  2  Hog.  81,  94  ;  1  Sugden 
V.  &  P.  (8th  Am.  ed.)  313 ;  Gans  v:  Ren- 
shaw,  2  Barr,  34  ;  Ten  Broeck  v.  Living- 
ston, 1  John.  Ch.  357  ;  Winne  v.  Rey- 
nolds, 6  Paige,  407. 

(6)   See  Ferrer  v.  Nash,  35  Beav.  167. 

(c)  Cuthbert  v.  Baker,  1  Sugden  V.  & 
P.  313. 

{d  )  M'Queen  v.  Farquhar,  11  Ves.  467  ; 
Bowyer  v.  Bright,  13  Price,  698,  704; 
Stewart  v.  Marquis  of  Conyngham,  1  Ir. 
Ch.  R.  573  ;  1  Sugden  V.  &  P.  (8th  Am. 
ed.)  315,  and  note  (h),  316,  and  notes  (q) 
and  (?!)- 

(e)  Oldfield  or  Bowles  v.  Round,  5  Ves. 
508  ;  and  see  Davies  v.  Sear,  L.  R.  7  Eq. 
429. 

(c')  See  1  Sugden  V.  &  P.  328;  but 
see  also,  contra,  Martin  v.  Cotter,  3  J.  &  L. 
506. 


(/)  Shapland  u.  Smith,  1  Bro.  C.  C. 
75  ;  Vancouver  v.  Bliss,  11  Ves.  458,  465  ; 
Sloper  V.  Fish,  2  Ves.  &  Bea.  145 ;  Jer- 
voise  V.  Duke  of  Northumberland,  1  Jac. 
&  W.  559,  569  ;  Earl  of  Lincoln  v.  Arce- 
deckne,  1  Coll.  98 ;  Bloss  v.  Lord  Clan- 
morris,  3  Bligh,  62  ;  Howarth  u.  Smith,  6 
Sim.  161 ;  Collier  v.  M'Bean,  L.  R.  1  Ch. 
Ap.  81 ;  CoUard  v.  Sampson,  4  De  G.,  M. 
&  G.  224  (Am.  ed.),  note  (1);  Smith  :;. 
Child,  W.  N.  (Dec.  17,  1870)  257,  V.  C. 
S.  ;  Richmond  v.  Gray,  3  Allen,  27  ;  Stur- 
tevant  v.  Jaques,  14  Allen,  523  ;  Park  v. 
Johnson,  7  Allen,  383  ;  Young  i/.  Rath- 
bone,  1  C.  E.  Greene,  224  ;  Sohier  v.  Wil- 
liams, 1  Curtis  C.  C.  479  ;  Swayne  v. 
Lyon,  67  Penn.  St.  436,  439 ;  Ludwick  v. 
Huntzinger,  5  Watts  &  S.  51 ;  Speakman 
f.  Forepaugh,  44  Penn.  St.  363  ;  Colwell 
V.  Hamilton,  10  Watts,  413;  Griffin  v. 
Cunningham,  19  Grattan,  571 ;  MuUins  v. 
Trinder,  L.  R.  10  Eq.  449  ;  1  Sugden  V. 
&F.  (8th  Am.  ed.),  386,  note  (d),  and  cases 
cited,  405,  and  cases  stated  in  note  (1). 
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[or  a  merely  equitable  title,  (^)  unless  the  sale  be  under  a  decree  of 
tbe  court ;  (K)  although  he  may  have  consented  to  go   Purchaser 
before  the  master  upon  a  reference  as  to    the  title   to   clpfd"ubtfui 
the  estate  directed  in  an  administration  suit ;  (z)  nor   e'^^tabl'j 
will  he  be  compelled  to  take  an  equitable  title  which   '■"''! 
his  vendor,  who  purchased  from  the  court,  was  himself  obliged  to 
accept ;  (A)  nor,  without  his  consent,  would  a  case  have 

,  (>        1  •    •  (■  f  1  or  consent  to 

been  sent  for  the  opmion  or  a  court  of  law  ;  (Z)  nor  will  a  case  being 
an  inquiry  be  directed  as  to  a  doubtful  matter  of  fact ;  (m) 
for  in  neither  case  would  adverse  claimants  be  bound  by  the  re- 
sult ;  (n)  and  if  upon  the  return  of  a  certificate  from  a  court  of  law 
in  favor  of  the  title,  the  court  liad  any  doubt  upon  the  point,  a  case 
would  have  been  directed  to  another  court  of  law,  (o)  and  notwith- 
standing such  certificate,  the  court  of  chancery  will  entertain  any 
equitable  objection  to  the  title,  (^p)  and  may  refuse  to  enforce  spe- 
cific performance,  (^q) 

The  doubt,  whether  upon  law  or  fact,  must,  in  order  to  be  a 
ground  for  rejecting  the  title,  be  a  "  grave  and  reason-  _  . 
able  doubt ;  "  (r)  and,  as  respects  a  question  of  law,  be  a  reason- 
must  be  founded  on  the  present  state  of  the  author- 
ities, (s)  According  to  Lord  Hardwicke,  "  the  court,  in  carrying 
agreements  into  execution,  must  govern  itself  by  a  moral  certainty, 
for  it  is  impossible  in  the  nature  of  things  that  there  should  be  a 
mathematical  certainty  of  a  good  title  ;  there  are  often  suggestions 
of  old  entails,  and  even  doubts  of  what  issue  persons  have  left, 
whether  more  or  fewer,  and  yet  these  were  never  allowed  to  be 
objections   of  that  force  as  to  overturn  a  title  to  an  estate,"  (t)  and 

(jr)  Howarth    u.    Smith,    6    Sim.    161;  (?)  Roade  y.  Kidd,  5  Ves.  647. 

Abel  B.  Heathcote,   2  Ves.  jr.  100;  Law  (m)  See  Pyrkei-'.Waddingham,  10  Hare, 

V.  Urlwin,  1  Sim.  377  ;  Littlefield  v.  Tins-  11. 

ley,  26  Texas,  353;   Jones  v.  Taylor,  7  (n)  SeePyrke  w.  Waddingham,  10  Hare, 

Texas,  240;    "Waggener  v.  Waggener,  3  11. 

Monroe,   556;  Eagan  d.  Gaither,  11    Gill  (o)  See     Trent    o.   Hanning,    10   Ves. 

&  J.  472;   Freeland  v.  Pearson,  L.  E.  7  500 ;  1    Sugden   V.  &   P.   (8th  Am.  ed.) 

Eq.  246.  386. 

{h)  See  Else  v.  Else,  L.  R.  13  Eq.  196,  {p)  Sheffield  v.  Lord  Mulgrave,  2  Ves. 

as  to  a  sale  under  decree  of  court  not  en-  jr.  526. 

forced  on  accoiint  of  defect  in  title.     See  (q)  Morrison  v.  Barrow,  1  De  G.,  F.  & 

Christian  v.  Cabell,  22  Grattan,  97.  J.  633. 

(i)  Cann  v.  Cann,  1  Sim.  &  Stu.  284.  (r)  See  1  Coll.  102. 

(k)  Lord  Waltham's  ease,  1  Sugden  V.  (s)  See  Eno  v.  Eno,  6  Hare,  177. 

&  P.  (8th  Am.  ed.)  397.  W  Lyddal  v.  Weston,  2  Atk.  20. 
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[the  above  remarks  are  cited  with  approbation  by  Sir  W.  Grant,  (u) 
However,  in  a  case  before  Mr.  Baron  Alderson,  upon  the  above 
dicta  as  to  moral  and  mathematical  c&rtainties  being  cited,  the  court 
observed,  "  that  only  means  that  you  cannot  prove  a  title  by  means 
of  reasoning,  but  only  with  the  help  of  evidence  ;  those  sort  of 
apothegms  get  a  great  deal  more  reputation  than  they  deserve."  (y~) 
As  to  doubts  depending  on  a  point  of  law,  Lord  St.  Leonards 
suggests,  that  a  judge  "  may  feel  himself  more  at  liberty 

Questions  of  ,      .  ,  i         •       "   n  i  i  i  i 

law  more  to  decide  a  general  pouit  ot  Jaw  between  vendor  and 

cided  against  purchaser  than  a  question  of  construction  of  an  informal 

than'oues-  instrument,  which  can  afford   no  precedent,  and  upon 

tions  of  con-  winch  men  may  generally  differ  :  "  Cw)  and  even  an  ab- 

struction.  .  J   ir>        ^        j  ./^  •  i  i     i 

stract  point  of  law  will  not,  if  considered  doubtful,  be 
decided  against  a  purchaser  even  by  the  House  of  Lords  ;  (x)  and 
where  the  purchaser  objected  to  the  title  upon  the  authority  of  a  de- 
cision of  a  court  of  law  in  a  similar  case,  the  court  of  chancery,  al- 
though entertaining  a  strong  opinion  against  the  correctness  of  such 
decision,  would  not  have  overruled  it,  without  first  directing  a 
case.  (^)  So,  the  test  as  to  whether  a  title  is  doubtful  or  not,  as 
between  vendor  and  purchaser,  has  been  held  to  be  the  certain  con- 
viction of  the  court  in  deciding  the  point  that  no  other  judge  would 
take  a  different  view,  (s)  In  one  case  the  master  of  the  rolls  stated 
it  to  be  his  opinion,  that  where  the  title  depends  upon  a  question  of 
law,  it  is  the  duty  of  the  court  to  decide  it ;  anfl  that  it  is  a  reproach 
to  the  law  for  the  court  to  declare  itself  unable  to  decide  it.  (a) 
Decision  of  If  there  be  an  appeal,  the  fact  of  the  title  having  been 

if  reverted^'    ^^^^  ^^^  i"  ^^^  courts  below  will  not  be  a  reason  for  the 
on  appeal,       judge   of  the   appellate   court  considering  the  title  too 

does  not  ren-    *^       &  r  i  ^  ^     & 

der  title  doubtful  to  force  on  a  purchaser,  if  he  himself  entertain  a 

doubtful.  ,  .    .        .      .      „  .,^ 

clear  opinion  in  its  favor.  (6) 


(h)  Hillary  v.  Waller,  12  Ves.  252;  1 
Sugden  V.  &  P.  392. 

(v)  Hutchinson  u.  Morritt,  3  You.  & 
Col.  .554. 

(w)  1  Sugden  V.  &  P.  {Sth  Am.  ed.) 
387  ;  Pyrke  v.  Waddingham,  10  Hare,  1  ; 
but  see,  also,Minet  v.  Leman,  1  Jur.  N.  S. 
411  ;  20  Beav.  269  ;  7  De  G.,  M.  &  G.  340. 

(x)  Blosse  V.  Lord  Clanmorris,  3  Bligh, 
62,  71. 

(y)  Peppercorn  v.  Peacock,  4  Jur.  1122  ; 
Burke  v,  Annis,  11  Bare,  232,  237. 


(s)  Rogers  v.  Waterhouse,  4  Drew.  329  i 
but  see  now,  Beioley  v.  Carter,  L.  R.  4  Ch. 
Ap.  230. 

(a)  Minet  v.  Leman,  1  Jur.  N.  S.  411 ; 
20  Beav.  269 ;  7  De  G.,  M.  &  G.  340  ;  but 
see  PyrKe  v.  Waddingham,  10  Hare,  11. 

(6)  Beioley  v.  Carter,  L.  R.  4  Ch.  Ap. 
230;  1  Sugden  V.  &  P.  (Sth  Am.  ed.) 
386,  and  note  (e)  ;  MuUins  v.  Trinder,  18 
W.  R.  1186;  L.  R.  10  Eq.  449;  39  L.  J. 
Ch.  833.  See  Biscoe  v.  Wilks,  3  Meriv. 
456 ;  Collier  v.  McBean,  L.  R.  1  Ch.  Ap. 
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[The  fact  that  one  of  the  conveyancing  counsel  of  the  court  has 
expressed  an  opinion  adverse  to  the  title,  is  vk  fortiori  not  sufficient 
to  make  it  doubtful  in  the  judgment  of  the  court,  (c) 

In  a  case  where  it  appeared  that,  upon  a  previous  purchase,  a 
tenant  for  life  had,  after  the  contract,  exercised  a  power    As  to  doubts 
of  appointment  in  favor  of  one  of  his  sons  ;  and  that  the   facte.''  '°^ 
father,  mother,  and  son,  had  thereupon  conveyed  to  the   ^Jiered''™"' 
purchaser,  the  money  being  expressed  to  be  paid  to  the   lioubtful  on 

r  ^  J  &         r  r  mere  suspi- 

three  conveying  parties.  Lord  Eldon  held  that  the  mere  cion  of  fraud, 
possibility  of  the  appointment  having  been  founded  on  a  corrupt 
agreement  between  the  father  and  the  son  was  not  a  valid  objection 
to  the  title,  (cf)  So,  where  there  was  a  clear  intention  to  exercise 
the  power,  but  the  instrument  exercising  it  contained  only  an  in- 
direct reference  to  the  instrument  creating  the  power,  and  there 
had  been  previous  fraudulent  executions,  the  title  was  forced  on  the 
purchaser,  (e)  Where  the  vendor  claimed  by  purchase  from  his 
son,  the  consideration  being  an  annuity  and  the  release  of  a  debt, 
the  purchaser  was  held  entitled  to  evidence  not  only  of  the  debt 
being  due,  but  of  the  fairness  of  the  transaction.  (/) 

Even  the  mere  fact  that  a  suit  is  pending,  in  which  part  of  the 
lands  is  claimed  adversely  to  the  vendor,  is  not,  in  itself,  pendency  of 
an  absolute  objection  to  the  title  ;  and  in  such  a  case,  no^|J'oun"* 
upon   a  reference  under  the  old  practice,   the    master   forcertify- 

^  .,  ^  ^  mg  against 

should  have  stated  the  point  in  question  in  the  adverse   title, 
suit,  and  his  opinion  thereon.  (^)     The  court,  however,  it  is  con- 
ceived, wotild  not,  unless  the  point  were  ])erfectly  clear,  or,  perhaps, 
in  any  case,  compel  the  purchaser  to  complete  until  the  adverse 
claim  had  been  decided  on.  (Ji) 

In  a  modern  case,  (i)  where  the  vendor's  title  depended  upon 

81 ;  per  Lord  St.  Leonards  in  Sheppard  v.  Green  v.  Palsford,  2  Beav.  75  ;  Grove  v. 

Doolan,  3   D.   &  "War.  8;   Alexander  v.  Bastard,  2  Phil.  619;  S.  C.  1  De  G.,  M.  & 

Mills,  L.  R.  6  Ch.  Ap.  1-32.  G.  19  ;  McCuUoeh  «.  Gregory,  2  Jur.  N. 

(c)  Hamilton  v.  Buekmaster,  L.  E.  3  S.  1134;  3  K.  &  J.  12 ;  1  Sugden  V.  &  P. 
Eq.  323  ;  Dalzell  u.  Crawford,  1  Parsons  (8th  Am.  ed.)  393;  Lyddal  v.  Weston,  2 
Eq.  57.  Atk.  19  ;  Flower  v.  Hartopp,  6  Bear.  476  ; 

(d)  M'Queen  v.  Farquhar,  11  Ves.  467.      Martin  v.  Cotter,  3  J.  &  L.  509;    Stewart 
(«)  Carver  u.  Richards,  27  Beav.  488  ;  3     o.  Marquis  of  Conyngham,  1  Jr.  Ch.  Eep. 

De  G.,  F.  &  J.  548.  434  ;  Ramsden  v.  Hirst,  4  Jur.  N.  S.  200. 

(/)  Boswell  V.  Mendham,  6  Mad.  373.  {i)  Pyrke  v.  Waddingham,  10  Hare,  1 ; 

ig)  Osbaldeston  v.  Askew,  1  Russ.  160.  and  see  Freer  v.  Hesse,  4  De  G.,  M.  &  G. 

See  Devy  f.  Thornton,  9  Hare,  229.  495.    See,  also,  Minet  v.  Leman,  20  Beav. 

(h)  See  Bentley  V.Craven,  17  Beav.  204;  269;  7  De   G.,  M.   &   G.  340 ;  Rogers  v. 
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the  construction   of  limitations  in  a  will,  the  court,  although  ex- 
pressing; its  opinion  in   favor  of  the  title,  refused  to  en- 
Remarks  oa      *  "    _ 
doubtful         force  specific  jierformance.     After  recognizing  the  right 

t).  Wadding-     of  every  purchaser  to    require  a  marketable  title,  that 
*"'  is  to  say,  a  title  which,  so  far  as  its  antecedents  are  con- 

cerned, may  at  all  times  and  under  all  circumstances  be  forced  on 
an  unwilling  purchaser,  the  court  observed,  that  in  those  cases  it  is 
its  duty  not  to  have  regard  to  its  own  opinion  only,  but  to  take  into 
account  what  the  opinion  of  other  competent  persons  may  be  ;  that 
this  is  the  true  rule  to  be  applied  in  such  cases,  is  the  more  apparent 
from  the  repeated  decisions,  that  the  court  will  not  compel  a 
purchaser  to  take  a  title  which  will  expose  him  to  litigation  or 
hazard,  (fc)  If  doubts  arise  upon  a  question  connected  with  the 
general  law,  the  court  is  to  judge  whether  the  general  law  upon 
the  point  is  or  is  not  settled  ;  enforcing  performance  in  the  one  case, 
and  refusing  to  enforce  it  in  the  other.  (Z)  If  the  doubt  arise 
upon  the  construction  of  particular  instruments,  and  the  court  is 
itself  doubtful  upon  the  points,  specific  performance  must  of  course 
be  refased  ;  and  even  though  the  court  may  lean  in  favor  of  the 
title,  its  duty  is,  either  to  consider  whether  it  would  trust  its  own 
money  upon  it,  or  at  least  to  weigh  whether  the  doubt  is  so  reason- 
able and  fair,  that  thq  property  would  be  left  in  the  purchaser's 
hands  not  marketable.  If  the  doubts  which  arise  may  be  affected 
bv  extrinsic  circumstances,  which  neither  the  purchaser  nor  the 
court  has  the  means  of  satisfactorily  investigating,  specific  perform- 
ance is  to  be  refused,  (to)  In  the  cases  of  Rushton  v.  Craven,  (n) 
Chorlton  v.  Cravan,  (o)  and  Clermont  v.  Whitaker,  (p)  where  the 
court  enforced  specific  performance,  its  own  opinion  had  been  forti- 
fied by  the  opinion  of  a  court  of  law ;  and  it  could  not  be  univer- 

Waterhouse,  i  Drew.  329  ;  but   see  now  386  ;  Collard  v.  Sampson,  4  De  G.,  M.  & 

Beioley  v.  Carter,  L.  R.  4  Ch.  Ap.  230  ;  .  G.  224  ;   Radford  v.  Willis,  L.  R.  7   Ch. 

Alexander  v.  Mills,  L.  R.  6  Ch.  Ap.  132.  Ap.  7. 

(/c)  Sturtevant  u.  Jaques,  14  Allen,  523,  (m)  Although  in  many  cases  a  purchaser 

526;    Richmond  i'.    Gray,  3  Allen,    25;  with  notice  mjiy  safely  purchiise  from  one 

GrifBn  u.  Cunningham,  19  Grattan,  571  ;  who  bought  without  notice,  yet  the  title 

Speakmanu.Forepaugh,  44Penn.  St.  363  ;  would  not  be  forced  on  the  second  pur- 

Colwell  V.  Hamilton,  10  Watts,  413.    The  chaser,  as  he  would  have  to  incur  the  risk 

purchaser  is  entitled  to  a  marketable  title,  of  notice  being  proved.     Freer  v.  Hesse,  4 

A  title  which  exposes  him  to  litigation  is  De  G.,  M.  &  G.  495. 

not  so.    Swayne  v.  Lyon,  67  Pcnn.  St.  436.  (n)  12  Price,  599.    See  Sugden,  392 

See  Christian  r.  Cabell,  22  Grattan,  104.  (o)   12  Price,  619. 

(/)  1   Sugden  V.  &  P.  (8th  Am.    ed.)  (p)  2  Jarman  Wills  (3d  Eng.  ed.)  435. 
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[sally  held  that,  because  the  court  is  of  opinion  in  favor  of  the  title, 
a  purchaser  is  to  be  compelled  to  accept  it ;  each  must  depend  upon 
the  nature  of  the  objection,  and  the  weight  which  the  court  may  be 
disposed  to  attach  to  it ;  and,  in  determining  whether  specific  per- 
formance is  to  be  enforced  or  not,  it  must  not  be  lost  sight  of,  that 
the  exercise  by  tlie  court  of  its  jurisdiction  in  cases  of  specific  per- 
formance is  discretionary,  and  that  it  has  no  means  of  binding  the 
question  as  against  adverse  claimants,  or  of  indemnifying  the  pur- 
chaser if  its  own  opinion  should  ultimately  turn  out  not  to  be  well 
founded.  And  after  stating  that  its  own  opinion  was  much  in  favor 
of  the  title,  the  court  went  on  to  remark,  that  it  was  unable  to  base 
that  opinion  upon  any  general  rule  of  law,  or  upon  any  reasoning 
so  conclusive  as  fully  to  satisfy  it  that  other  competent  persons 
■  might  not  entertain  a  different  opinion  ;  or  that  the  purchaser,  if 
compelled  to  take  the  title,  might  not  be  exposed  to  substantial  and 
not  merely  idle  litigation,  or  even  that  he  would  be  free  from  all 
possible  hazard.  Upon  these  grounds,  therefore,  it  was  of  opinion 
that  specific  pei-formance  ought  not  to  be  decreed.  And  it  refused 
to  direct  a  case  for  a  court  of  law,  observing  the  rule  of  the  court 
to  be,  that  it  will  not  against  a  purchaser  send  a  case  upon  a  doubt- 
ful question  of  law  any  more  than  it  will  direct  an  inquiry  upon  a 
doubtful  question  of  fact,  and  for  the  same  reason,  viz.'  that  adverse 
claimants  would  not  be  bound  by  the  result.  Qq) 

As  to  the  fifth  of  the  above  heads.      The  amount  of  the  consid- 
eration to  be  paid  may  be  a  ground  of  defence  by  either   sth.  Matters 
party ;  and  its  inadequacy,  or  excess,  will,  of  course,  be   congiil-a- 
determined  with  reference  to  matters  as  existing  at  the   t'"°- 
date  of  the  contract,  irrespectively  of  subsequent  events,  (r)     In- 
adequacy of   consideration  is  not,  however,   a  defence    inadequacy 
available  to  the  vendor   of  an  estate  in  possession,  (s)    °*'ndor's  ^ 
unless  it  can  be  shown  to  have  originated  in  fraud,  sur-    defence, 
prise,  or  misrepresentation  (whether  wilful  or  not),  {f)  or  improper 

(q)  In  MuUins  v.  Trinder,  L.  E.  10  Eq.  273,  and  note  (k),  275,  and  note  (a) ;  Poole 

449,  the  principles  laid  down   in  Pyrke  v.  v.  Shergold,  2  Bro.  C.  C.  118, 119;  Coles 

Waddingliain,10  Hare,  1,  were  approved  of,  v.  Trecothick,  9  Ves.  246;  Ambrouse  v. 

but  the  decision  was  not  followed  under  Keller,  22  Grattan,  769.    • 
precisely  similar  circumstances.     For  col-        (s)  Coles   v.    Trecothick,  9    Ves.  246 ; 

lections  of  cases  in  which  titles  have  been  Burrowes  u.  Lock,  10  Ves.  470  ;  Lowther 

held  good,  bad,  or  doubtful,  see  1  Sugden  v.  Lowther,  13  Ves.  103 ;  Borell  v.  Dana, 

V.  &  P.  (8th  Am.  ed.)  389,  note  (1),  405,  2  Hare,  450. 
tiote  (1).  («)  Wall  V.  Stubbs,  1  Madd.  81  ;    Brea- 

(r)  See  1  Sugden  V.  &  P.  {8th  Am.  ed.)  ley  v.  ColUns,  Tou.  317 ;  Park  v.  Johnson, 
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[concealment  on  the  part  of  the  purchaser,  (m)  or  in  advantage 
taken  of  the  distress  of  the  vendor ;  ( v')  or,  according  to  Lord 
Eldon,  "  unless  the  inadequacy  of  price  is  such  as  shocks  the  con- 
science, and  amounts  in  itself  to  conclusive  and  decisive  evidence  of 
fraud  in  the  transaction  ;  "  (w)  but  this  dictum  would  probably  at 
the  present  day  be  hardly  sustained  in  its  full  extent ;  (x)  or  unless 
the  vendor  be  a  trustee  for  sale  ;  (y^  but  even  in  the  case  of  a 
trustee  the  court  will  enforce  against  him  an  agreement  to  sell  at  a 
fair  specified  price,  although  a  much  larger  sum  may  have  been 
subsequently  offered  and  accepted,  (a) 

The  distinction  which  for  a  long  time  existed  between  the  pur- 
„  chase  of  an  estate  in  possession,  and  of  a  reversionary 

reversionary  interest,  as  respects  mere  inadequacy  of  price  being  an 
available  defence  for  the  vendor,  has  been  removed  in 
England  by  a  recent  statute,  which  provides  that  no  purchase,  made 
bond  fide,  and  without  fraud  or  unfair  dealing,  of  any  reversionary 
interest  in  real  or  personal  estate,  is  for  the  future  to  be  opened  or 
set  aside,  merely  on  the  ground  of  undervalue,  (a)  But  as  in  the 
case  of  an  interest  in  possession,  so  a  fortiori  in  the  case  of  a  re- 
versionary interest,  if  the  value  is  capable  of  estimation,  and  the 
price  paid  is  so  grossly  inadequate  as  to  be  in  itself  evidence  of 
fraud,  this  may  be  a  sufficient  defence  to  the  purchaser's  suit  for 
specific  performance.  And  a  degree  of  inadequacy,  which  would 
be  insufficient  to  induce  the  court  to  interfere  and  set  aside  an  ex- 
ecuted contract,  may  be  a  valid  defence  in  a  suit  for  specific  per- 

4  Allen,  259,  266,  267  ;  Talley  v.  Robinson,  Drew,  651,  where  the  court  refused  specific 

22  Grattan,  888  ;  Callaghan  v.  Callaghan,  performance  of  a  contract  to  sell  articles 

8  CI  &  Pin.  374,  note  (3);  Robinson  u.  Rob-  of  vertu,  on  the  ground  that  the  purchaser 

inson,  4  Md.  Ch.  182, 183  ;  Powers  v.  Hale,  was  well  acquainted  with  their  value,  while 

25   N.  H.  145;    Seymour  a.  Delancy,   6  the  vendor  was  wholly  ignorant  of  it.   See 

John.  Ch.  222  ;  but  see  Powers   u.  Mayo,  Davis  v.  Parker,  14  Allen,  94. 

97  Mass.  180.  (v)  See  Martin  v.  Mitchell,  2  Jac.  &W. 

(m)  See  cases  cited  in  note  (s)  above ;  413,  423. 

also  White  v.  Damon,  7  Ves.  30 ;  Western  (w)  Coles  v.  Trecothick,  9  Ves.  246. 

V.  Russell,  3   Ves.  &  Bca.  187  ;  Deane  v.  {x)  See  1  Sugden  V.  &  P.  {8th  Am.  ed.) 

Eastron,  1  Anst.  64;  Cadman   o.  Horner,  273,  and  note  (&),  275;  Vigers  v.  Pike,  8 

18  Ves.  10;  Turner  u.  Harvey,  Jac.  169  ;  CI.  &  Fin.  645. 

Wall  u.   Stubbs, ,  1   Madd.  80 ;    Lukey  v.  (y)  Goodwin  v.  Fielding,  4  De  G.,  M.  & 

O'Donnel,  2  Sch.  &  Lef.  471  ;  1   Sugden  G.  90. 

V.  &  P.  (8th  Am.  ed.)  273,  and  note  (k),  (z)   Goodwin  v.  Fielding,  4  De  G.,  M.  & 

275,  and  note  (a)  ;  Eastman  v.  Plumer,  46  G.  90. 

N.  H.  478,  479  ;  Lee  v.  Klrby,  104  Mass.  (a)  31  Vict.  c.  4  ;  1   Sugden  V.  &  P. 

420,  428.     See,  too,  Falcke  v.  Gray,   4  (8th  Am.  ed.),  277,  note  (y). 
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[formance  ;  (5)  especially  if  the  contract  has  not  been  acted  on  or 
attempted  to  be  enforced,  until  the  reversion  has  fallen  into  posses- 
sion. ((?) 

The  fact  of  the  sale  being  by  auction,  although  not  absolutely 
conclusive,  (d}  much  increases  the  difficulty  of  showing   g^,^  ^ ,  ^J^_ 
fraudulent  inadequacy,  (e)  and  the  fact  of  neither  party   «»"; 
being  aware  of  the  value  of  the  estate  at  the  time  of  the  coriti-act, 
seems  to  render  such  a  defence  impracticable  ;  as  in  a 

1  1  1      n  1  ,  ,  sale  of  ascer- 

case  where  a  person  sold,  for  what  proved  to  be  one   tained  inter- 
tenth  only  of  its  real  value,  the  allotment  to  which  he    ^^'' 
might  be  entitled  under  an  expected  inclosure  award.  (/) 

Where  the  estate  is  sold  for  a  contingent  consideration.  Failure  of 
e.  g.  a  life  annuity,  the  occurrence  of  the  contingency  eonsiS-' 
which  determines  the  consideration,  is,  in  general,  no  de-   *'™> '"  f™" 

'       '        &  '  eral  no  de- 

fence to  the  purchaser  s  suit  for  specific  performance.  (^)    fence. 

So,  on  the  other  hand,  it  has  been  held  that  the  mere  exces- 
sive (A)  amount  of  the  purchase-money  (even  although   Excess  of 
not  attributable  to  fraud,  misrepresentation,  or  conceal-   money,  when 
ment  on  the  part  of  the  vendor),  (i)  is  a  defence  avail-   de?encer 


(b)  See  Eyle  v.  Swindells,  M'CIel.  519  ; 
Playford  v.  Playford,  4  Hare,  546 ;  Vigers 
V.  Pike,  8  CI.  &  Fin.  645  ;  1  Sugden  V.  & 
P.  (8th  Am.  ed.)  276,  and  cases  in  note  (I) ; 

1  Story  Eq.  Jur.  §  336  ;  Edwards  v.  Burt, 

2  De  G.,  M.  &  G.  (Am.  ed.),  55,  note  (1) ; 
Osgood  V.  Franklin,  2  John.  Ch.  1. 

(c)  Playford  v.  Playford,  4  Hare,  546. 
{d)  Collet  u.  Woollaston,  3  Bro.  C.  C. 

228. 

(c)  White  V.  Damon,  7  Ves.  30,  35  ;  Ex 
parte  Latham,  7  Ves.  35,  note ;  Ord  v. 
Noel,  5  Madd.  440 ;  Borell  v.  Dann,  2 
Hare,  450. 

(/)  Anon,  cited  6  Ves.  24 ;  and  see 
Knight  u.  Marjoribanks,  1 1  Beav.  322 ; 
affirmed,  2  Mac.  &  G.  10.  Whether 
the  question  of  inadequacy  is  excluded 
when  the  consideration  is  uncertain  in 
amount,  see  1  Sugden  V.  &  P.  (8th  Am. 
ed.)  273;  Pope  u.  Roots,  7  Bros.  P.  C. 
184 ;  Mortimer  v.  Capper,  1  Bro.  C.  C. 
156  ;  Jackson  v.  Lever,  3  Bro.  C.  C.  605  ; 
Bower  v.  Cooper,  2  Hare,  408  ;  Kenney 
V.  Wenham,  6  Madd.  355  ;  Coles  v.  Tre- 
cothick,  9  Ves.  246;  per  Lord  Cottenham, 


in  Davies  v.  Cooper,  5  Myl.  &  Cr.  279  ; 
Strickland  v.  Turner,  7  Exch.  208 ;  Hastie 
V.  Couturier,  9  Exch.  109. 

(g)  See  Mortimer  v.  Capper,  1  Bro.  C. 
C.  156  ;  Baldwin  i\  Boulter,  cited  Coles  v. 
Trecothick,  9  Ves.  234,  246  ;  1  Sugden  V. 
&  P.  (8th  Am.  ed.)  295  ;  Davies  v.  Cooper, 
5  Myl.  &  Cr.  270 ;  Jackson  u.  Lever,  3 
Bro.  C.  C.  605. 

(A)  At  the  date  of  the  contract,  see  Poole 
V.  Shergold,  2  Bro.  C.  C.  119. 

(i)  Which,  if  proved,  would  of  course 
be  a  bar  to  specific  performance ;  Buxton 
o.  Lister,  3  Atk.  386  ;  Shirley  v.  Stratton, 
1  Bro.  C.  C.  440.  Suppressio  veri,  as  well 
as  suggestio  falsi,  is  a  ground  to  rescind  an 
agreement,  or  at  least  not  to  carry  it  into 
execution  ;  Buxton  u.  Lister,  3  Atk.  383  ; 
Howard  v.  Hopkins,  2  Atk.  371  ;  Young 
V.  Clerk,  Prec.  C.  138;  1  Bal.  &  B.  241  ; 
Dolman  v.  Nokes,  22  Beav.  402 ;  Living- 
ston V.  Peru  Iron  Co.  2  Paige,  390 ;  War- 
ner V.  Daniels,  1  Wood.  &  M.  90,  108 ; 
Conover  v.  Wardell,  7  C.  E.  Green,  498  ; 
and  even  an  industrious  concealment,  dur- 
ing a  treaty,  of  the  necessary  repair  of  a 
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[able  to  a  purchaser ;  (A)  and  Lord  St.  Leonards  remarks,  that 
"  few  contracts  can  be  enforced  in  equity  where  the  price  is 
unreasonable,  because  contracts  are  not  often  strictly  observed  by 
either  party ;  and  if  an  unreasonable  contract  be  not  performed  by 
the  vendor,  according  to  the  letter  in  every  respect,  equity  will  not 
compel  a  performance  in  specie.  (T) 

Where  the  subject-matter  of  the  contract  is  property  of  a  spec- 
Where  the  ulative  description,  as,  e.  g.  a  mine,  which  may  or  may 
property  is      not  turn  out  profitable,  the  excessive  amount  of  the  ijur- 

01  uncertain  '  -i    i  i        i 

value,  as,  e.  chase-money  can  seldom  be  an  available  defence  to  the 
purchaser  ;  (m)  and  it  may  be  doubted  whether  the  court 
ought  in  any  case,  on  the  mere  ground  of  the  hardship  of  the  bar- 
gain, to  withhold  relief  from  the  vendor,  if  the  circumstances, 
which  are  relied  on  as  constituting  the  hardship,  may  be  supposed 
to  have  been  present  to  the  mind  of  the  defendant,  at  the  time  of 
his  entering  into  the  contract.  (  n) 

Where  a  contract  for  purchase  is  complicated  with,  and  forms  a 
subordinate  part  of  an  agreement  for,  a  loan  to  the  pur- 
connected       chaser,  the  latter   has    evidently  a  ground  of  defence 

with  loan.  i  •   ,     i  •       ■  t 

which  does  not  exist  in  ordinary  cases,  (o) 

Where  the  consideration  moving  from  one  party  to  the  contract, 
Future  con-  consists  of  Something  to  be  done  at  a  future  time,  and 
which'cannot  'W'hich  the  court  could  not  enforce,  it  will  not  decree  spe- 
be  enforced.     (,jf](,  performance  against  the  other  party.  (j>) 

When  the  price  is  to  be  fixed  by  valuation  or  arbitration,  (jj) 
-_.,        .        the  decision  of  the  valuer,  arbitrators,  or  umpire,  is  gen- 

When  price  '  '  . 

fixed  by  val-   erally  conclusive  on  the  question  of  value  ;  Cr)  and,  in 
the  absence  of  fraud  or  mistake,  the  court  will  not  inter- 

wall,  to  protect  the  estate  from  a  river,  (n)    See    "Webb   v.  London    &    Ports- 

wbich  was  a  considerable  out-going,   has  mouth  Railway  Co.  9  Hare,  140;  reversed, 

been  deemed  a  sufficient  ground  to  with-  1  De  G.,  M.  &  G.  251  ;  Hawkes  v.  Eastern 

hold    the   aid  of   equity   from   a   vendor.  Co.  Railway  Co.  1  De  G.,  M.  &  G.  754  ;  5 

Shirley  v.   Stratton,  1    Bro.    C.   C.   410  ;  H.  L.  Cas.  331  ;  Ridgway  v.  Sneyd,  Kay, 

Small  v.  Attwood,  6  CI.  &  Fin.  232.  635. 

(k)  Day  v.  Newman,  cited  10  Ves.  300  ;  (o)  Cockell  v.  Taylor,  15  Bcav.  103. 

Squire  v.  Baker,  5  Vin.  Abr.  549  ;  Abbott  (p)  Waring  u.  Manchester  &c.  Railway 

1).  Sworder,  4  De  G.  &  S.  448.  Co.  7   Hare,  492  ;  Gervais  v.  Edwards,  2 

(I)  1    Sugden  V.   &  P.    (8th  Am.  ed.)  Dru.   &  War.  80.      See  Hills  u.  Croll,  2 

273  ;  Powers  v.  Hale,  25  N.  H.  145  ;  Gar-  Phil.  60;  Blackett  </.  Bates,  L.  R.  1   Oh. 

nett   u.  Macon,  6    Call,  308;    Turner   a.  Ap.  117. 

Clay,  3  Bibb,  52;   Ramsay  v.  Brailsford,  [q)  l  Sugden  V.  &P.  (8th  Am.  ed.)  287 

2  Desaus.  582.  et  seq. 

(m)  SeeHoywood!;.  Cope,  25Beav,  140;  ()•)  Bclchier  w.  Reynolds,  2  Lord  Ken. 

Eidgway  v.  Sneyd,  Kay,  627.  pt.  2,  87,  91 ;   Emery  v.  Wase,  5  Ves. 
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[pose  on  the  mere  ground  that  the  price  awarded  is  exorbitant ;  (s_) 
but  the  misbehavior,  or  mere  neghgence,  of  the  valuers,  may  afford 
grounds  for  the  court's  refusal  to  enforce  a  contract  (f)  which  is 
not  regarded  with  much  favor,  (u) 

As  to  the  sixth  of  the   above  heads,  comprising  those 

1-1  .         n  ,  6*-  Conduct 

grounds  or  defence  which  consist  of  matters  relating  to  of  plaintiff 
the  conduct  of  the  plaintiff  subsequent  to  the  contract,  tract,  when 
these  may  be  conveniently  treated  of  with  reference  to  —   ""^^  ™''*' 

1st.    Cases,  where  the    defence  is,  that  the  plaintiff  Release  of, 
(whether  vendor  or  purchaser)  has  released,  expressly   ^ei'^  to  e'n- 
waived,    or   improperly  delayed  to   enforce,  his   rights   g^^f^act^ 
under  the  contract. 

2d.  Cases,  where  the  defence  is,  that  the  plaintiff  has,  by  his 
conduct,  in  respect  of  the  estate,  or  towards  the  other    conduct  of 
party,  forfeited  his  rights  under  the  contract.  plaintiff. 

3d.  Cases  where  the  defence  is,  that  the  plaintiff  (whether  ven- 
dor  or   purchaser)    has    already   chosen    his    remedy.    Election  of 
and  obtained  satisfaction  for  the  alleged  breach  of  con-   for  breach'o^ 

tract.  contract. 

As  to  the  first  class  of  cases :  An  actual  release  by  deed,  or  a 
mere  written  waiver  of  the  contract,  will,  of  course,  be    jj^j 
a  good  defence  in  equity ;  so  will  a  mere  parol  waiver ;  (v)    waiver  of,  or 

T  ,  ^    n  1  ,  1-  1      1       .  1      1  delay  to  en- 

"  but  such  a  defence  must  be  established  with  the  great-  force  the 
est  clearness  and  precision  ;  and  the  circumstances  of 
waiver  and  abandonment  must  amount  to  a  total  dissolution  of  the 
contract,  placing  the  parties  in  the  same  situation  in  which  they 
stood  before  the  agreement  was  entered  into ;  "  (w)  and  Lord  St. 
Leonards  remarks,  that  "  the  court  will  look  at  the  evidence  with 
great  jealousy  ;  "  (a;)  and  has  held,  judicially,  that  there  must  be  as 

346 ;  8  Ves.  505,  507  ;  1  Sugden  V.  &  P.  411 ;  Chambers  v.  Betty,  Beat.  488;  Clif- 

(8th  Am.  ed.)  287.  ford  v.  Kelly,  7  Ir.  Ch.  Eep.  333  ;  Chubb 

(s)  Collier  v.  Mason,    25   Beav.    200;  v.  Fuller,  4  Jur.  N.   S.   153;  Cartan  u. 

1  Sugden,  287.  Bury,  10  Ir.   Ch.  Eep.  400;   Homan   o. 

(<)    Collier  v.   Mason,   25   Bear.  200;  Skelton,  11   Ir.  Ch.  Eep.  97;  Boston  & 

Eads  V.  Williams,  4  De  G.,  M.  &  G.  674 ;  In  Maine  Eailroad  v.  Bartlett,  10  Gray,  384, 

re  Hawley,  2  De  G.  &  S.  33 ;  Hopcroft  c/.  386  ;  Dawson   v.  Yates,  1   Beav.  301  ;    1 

Hickman,  2  Sim.  &  Stu.  130;  Anderson  Sugden  V.  &  P.  167,  168. 
V.  Wallace,  3  CI.  &  Fin.  26.  (w)  Per  Lord  Lyndhurst,  in  Eobinson 

(m)  Emery  b.  Wase,  5  Ves.  849.  v.  Page,  3   Euss.  114,  119;   and  Price  w. 

(o)  See  Pitcairn  v.   Ogbourne,  2   Ves.  Dyer,  17  Ves.  364. 
sen.  376;    Morris  v.  Timmins,  1  Bear.        (x)  1  Sugden  V.  &  P.  {8th  Am.  ed.)  168. 
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[clear  evidence  of  the  waiver  as  of  the  existence  of  a  contract ;  (y) 
and  the  abandonment  of  the  contract  by  one  of  several  purchasers 
is  no  defence  to  a  suit  by  his  co-purchasers.  (2)  Whether  a  parol 
vi^aiver  of  a  written  contract  was  a  sufficient  defence  at  law,  was  at 
one  time  considered  doubtful ;  but  now  mere  equitable  defences  may 
be  availed  of  at  law.  (a) 

We  have  already  considered  (6)  how  far  time  is  in  equity  of  the 
Whatdeiay  essence  of  the  contract;  even,  however,  where  a  clear 
Wifa  d^-^  right  has  once  existed  to  enforce  the  contract,  such  right 
fence.  ^^j  ]-,g  j^g^  ^,y  delay  in  resorting  to  the  court ;  e.  g.  an 

imexplained  delay  of  seven  years,  (c)  in  another  of  six  years, (ci) 
in  another  of  four  years  and  eight  months,  (e)  and  in  another 
of  three  years,  (/)  in  filing  the  bill,  has  in  itself  been  considered  a 
sufficient  answer  to  the  suit ;  (^)  where  the  bill  was  filed  within 
fourteen  months  after  a  correspondence  upon  objections  to  the  title 
had  ceased,  by  the  defendants  returning  no  answer  to  the  last  letter 
which  called  for  a  distinct  answer,  and  threatened  to  file  a  bill,  spe- 
cific performance  was  decreed ;  the  court  observing,  that  one  could 
easily  imagine  that  circumstances  might  have  happened  which 
would  have  made  it  peevish  to  file  the  bill  immediately.  (K) 

Less  time,  however,  will  in  general  be  allowed  when  the  defend- 
ant has  expressly  refused,  than  when  he  merely  tacitly  neglects  to 

(y)  Carolan  v.Brabazon,  3  J.  &  L.  200.  M.  (1st  Am.  ed.)  303  et  seq.  ;  2  Watson 

{z)   Hood  V.  Pimm,  1  C.  P.  C.  N.  R.  280.  Corap.  Eq.  1032,  1033  ;  Laird  v.  Smith,  4i 

(a)  As  to  the  effect  at  law  of  a  parol  N.  Y.  618;  Peters  v.  Delaplaine,  49  N.  Y. 

variation  of  a  written  contract,  see  Noble  362;  Rogers  u.  Saunders,  16  Maine,  92; 

V.  Ward,  L.  R.  1  Exch.  117  ;  L.  R.  2  Exch.  Benedict  v.  Lynch,  1  John.  Ch.  375  ;  Gar- 

135.  nett  v.  Macon,  6  Coll.  308  ;  Reed  v.  Cham- 

(6)  Ante,  433,  434  ;   Quinn  v.  Roath,  37  hers,  6  Gill   &  J.  490  ;  Merritt  v.  Brown, 

Conn.  16  ;  Pritchard  v.   Todd,  38  Conn.  6  C.  E.  Green,  401  ;  Johns  v.  Norris,  7  C. 

413.  E.   Green,  102  ;  Taylor  v.  Longworth,  14 

(c)  Milward  l.  Earl  of  Thanet,  5  Ves.  Peters,  172  ;  1  Sugden  V.  &  P.  (8th  Am. 
720,  note;  and  see  South.  E.  R.  Co.  c...  ed.)  261-263,  and  notes;  Hull  ii.  Noble,  40 
Knott,  10  Hare,  122.  Maine,  473,  474! 

(d)  Harrington  K.  Wheeler,  4  Ves.  686.  (A)  Marquis    of    Hertford   u.  Boore,   5 

(e)  Alley  u.  Deschamps,  13  Ves.  225.         Ves.  719.     Where  time  has  not  been  made 
(/)  Firth  D.  Greenwood,  1  Jur.  N.   S.     of  the  essence  of  the  contract  by  its  terms, 

866,  V.  C.  W. ;  Finch  v.  Parker,  49  N.  Y.  although  there  may  not  be  performance 
1 ;  Delevan  v.  Duncan,  49  N.  Y.  485.  upon  the  day,  if  the  delay  is  excused  and 
(g)  See  Eastman  r.  Plumer,  46  N.  H.  thesituationof  the  parties  and  the  property 
479 ;  De  Cordova  o.  Smith,  9  Texas,  129  ;  unchanged,  and  the  party  reasonably  vigi- 
Schmidt  v.  Livingston,  3  Edw.  Ch.  213;  lant,  the  court  will  relieve  from  the  con- 
Mann  c.  Dunn,  2  Ohio  N.  S.  187  ;  Smith  sequences  of  the  delay.  Hubbell  v.  Von 
u.  Clay,  cited  3  Bro.  C.  C.  639 ;  Kerr  F.  &  Schoening,  49  N.  Y.  326. 
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[perform  the  agreement ;  (i)  in  cases  of  the  former  description, 
periods  of  delay,  varying  from  two  years  and  a  half  (A)  ^^33  4;^^  ^,. 
to  twelve  months,  (l)   have  been  held  sufficient  to  bar   l?^*"*.  ^''^'"^ 

^  ^  there  is  a  re- 

the  relief,  (to)     It  does  not,  however,  appear  that  time   ^"sai  to  per- 

•II  •      i     1         1    •      ■«.         1  1  •  n   form  the  con- 

will  run  agamst  the  plamtiii  so  long  as  the  question  of  tract. 

completion  remains  under  discussion ;  (w)  or  while  he  is  substan- 
tially in  possession  of  the  benefit  contracted  for ;  (0)  as  e.  g.  where 
under  a  contract  for  a  lease,  possession  was  taken,  and  rent  paid 
for  several  years,  (p) 

The  modern  tendency  of  the  court,  however,  has  been  to  require 
the  plaintiff  to  be  prompt  in  seeking  his  equitable  Tendency  of 
remedy  ;  (q)  and  relief  will  be  more  readily  refused  on   ™°.<i'^™  ■!«- 

■'   '  ^^''  J  cisions  as  to 

the  ground  of  delay  if  the  contract  were  originally,  (r)    ^^'^y- 

or  have  by  subsequent  events  become  (s)  a  hard  one  ;   or  if  he  have 

entered  vexatiously ;  (f)  or  have  entered  into  the  contract  without 


(t)  See  Haywood  u.  Cope,  25  Beav. 
140,  150. 

(h)  Stewart  v.  Smith,  6  Hare,  222, 
note ;  and  see  Eads  v.  Williams,  4  De  G., 
M.  &  G.  674. 

[1)  Watson  V.  Reid,  1  Kuss.  &   M.  236. 

(m)  See  Heaphy  w.  Hill,  1  Sim.  &  Stu. 
29,  about  two  years'  delay  ;  Walker  v. 
Jeffreys,!  Hare,  341,  two  years;  South- 
comb  u.  Bishop  of  Exeter,  6  Hare,  213, 
nineteen  months  ;  Moore  v.  Marrabee,  L. 
E.  1  Ch.  Ap.  217,  five  years;  Finch  v. 
Parker,  49  N.  Y.  1,  three  years  and  up- 
ward. Where,  by  laches,  the  remedy  at 
law  is  barred,  and  the  right  to  a  specific 
performance  forfeited,  there  can  be  no  re- 
covery of  what  has  been  paid  upon  the 
contract.    Finch  v.  Parker,  49  N.  Y.  1 . 

(n)  See  Southcomb  v.  Bishop  of  Exeter, 
6  Hare,  213  ;  M'Murray  v.  Spicer,  L.  K.  5 
Eq.  527;  and  Moxhay  v.  Inderwick,  11 
Jur.  837,  where  a  correspondence  upon  the 
shape  of  the  conveyance  was  carried  on 
at  considerable  intervals  for  nearly  four 
years ;  and  see  Gee  v,  Pearse,  2  De  G.  & 
S.  325,  346,  where  V.  C.  K.  B.  remarked, 
that  a  purchaser  not  ready  with  the  price 
according  to  the  contract,  ought  to  show  a 
very  special  care  for  the  interference  of  the 
court  against  the  vendor.  See,  too,  Colby 
V.  Gadsden,  34  Beav.  416. 


(0)  Clarke  v.  Moore,  1  J.  L.  723 ;  and 
see  Hersey  v.  Giblett,  18  Beav.  174. 

(p)  Sharp  V.  Milligan,  22  Beav.  606. 

(q)  Southcomb  v.  Bishop  of  Exeter,  6 
Hare,  213.  See  Nunn  v.  Truscott,  3  De  G. 
&  S.  304;  and  Parkin  v.  Thorold,  16 
Beav.  59,  62  ;  Delavan  v.  Duncan,  49  N. 
Y.  485 ;  Graham  v.  Birkenhead  &c.  Rail- 
way Co.  2  Mac.  &  G.  146,  note  (2) ;  Al- 
loway  V.  Braine,  26  Beav.  575  ;  Sharp  v. 
Wright,  28  Beav  150 ;  Van  Zandt  v.  New 
York,  8  Bosw.  375 ;  Conway  v.  Kinswor- 
thy,  21  Ark.  9  ;  Du  Bois  w.Baum,  46  Penn. 
St.  537 ;  Stretch  v.  Schenk,  23  Ind.  77  ; 
Taylor  v.  Longworth,  14  Peters,  172; 
Laverty  v.  Hall,  19  Iowa,  526  ;  Clegg  v. 
Edmondson,  8  De  G.,  M.  &  G.  787  ;  Leh- 
mann  0.  McArthur,  L.  E.  3  Ch.  Ap.  496 ; 
Moore  v.  Blake,  1  Bal.  &  Bea.  69  ;  Fuller 
V.  Hovey,  2  Allen,  324  ;  Finch  u.  Parker, 
49  N.  Y.  1 .  In  cases  seeking  a  specific 
performance,  laches  is  equally  as  strong 
against  a  plaintiff  in  not  proceeding  in  a 
suit,  as  in  not  commencing  one.  Moore  v. 
Blake,  1  Bal.  &  Bea.  69.  See,  however,  Fos- 
ter V.  M'Mahon,  11  Ir.  Eq.  R.  287. 

()■)  Ante,  1470  etseq. 
(s)    See  Alley  v.  Deschamps,  13  Ves. 
25,  230. 

(()  See  Spurrier  v.  Hancock,  4  Ves. 
667 ;  Pope  v.  Simpson,  5  Ves.  145. 
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[present  means  of  performing  it ;  (m)  or  where  the  matter  has  not 
merely  slept,  but  the  defendant  has  actually  refused  to  complete  ;  (ij) 
or  where  the  plaintiff  has  acted  in  reference  to  the  estate  in  a  man- 
ner inconsistent  with  the  existence  of  the  contract ;  (w)  or  where 
the  property  is  of  fluctuating  value,  (x)  In  the  case  of  an  agree- 
ment for  a  lease,  it  could  be  only  under  very  special  circumstances, 
if  at  all,  that  the  court  would  enforce  specific  performance  after  the 
stipulated  term  had  expired.  («/) 

As  to  the  second  class  of  cases.     Any  act  of  the  vendor,  which 

prevents  his  giving  to  the  purchaser  that  which  was, 

estate,  when    substantially,   the   subject  matter  of  the  contract,  e.  g. 

the  fall  of  ornamental  timber,  will  be  a  defence  to  his 

suit  for  specific  performance,  (a) 

So,  the  circumstance  of  the  vendor  having  turned  the  purchaser 
or  ejectment  out  of  possession  (whicli  he  was  entitled  to  under  the 
righWuMy^^n  Contract,  and  had  been  allowed  to  take),  has  been  held  a 
possession,       sufficient  defence  to  the  vendor's  suit,  (a) 

In  the  case  just  cited  the  purchaser  had  stipulated  for  immediate 
possession,  which  was  not  to  be  deemed  an  acceptance  of  the  title  ; 
and  the  decision  has  been  held  not  to  apply  to  a  case  where  a 
purchaser  is,  under  the  common  condition,  let  into  possession  on 
the  day  fixed  for  completion,  but  pays  no  portion  of  his  purchase- 
money,  nor  any  interest  upon  it ;  under  such  circumstances  a  vendor 
may  resume  possession,  as,  e.  g.  by  giving  the  tenants  notice  not 
to  pay  rent  to  the  purchaser,  without  showing  an  intention  to 
abandon  his  contract,  or  forfeiting  his  right  to  enforce  it.  (6) 

So,  if  the  plaintifi^'  refuse  or  be  unable  to  perform  a  material  stip- 
or  inability     ulation  under  the  contract ;  (c)  as  if  it  had  been  agreed 

of  vendor  to  i  ,        i  i  ,  n    ,  n 

perform  a       that  the  vendor  should  become  tenant  ot  the  estate  tor  a 

(u)  See  Gee  v.  Pearse,  2  Do  G.  &  S.  Walters  v.  Northern  Coal  Co.  2  Jur.  N. 

346.  S.  1 ;  5  De  G.,  M.  &  G.  629  ;  De  Brassac  v. 

(v)  Guest!).  Homfray,  5  Ves.  818.  Martyn,  11  N.  R.  1020. 

(to)  See  Chambers  v.  Betty,  Beat.  488.  (2)    White   u.   Nutt,    1   P.    Wms.   61  ; 

(x)  Pollard  v.  Clayton,  1  Kay  &  J.  462  ;  Spurrier   v.    Hancock,  4  Ves.  667,  674  ; 

Lloyd  V.    Wilkes,  2  Eq.  R.   1081;  Mac-  Magennis  u.  Fallon,  2  Moll.  591. 

bryde  v.  Weekes,  22  Beav.  533  ;  Haywood  (a)    KnatchbuU   u.   Grueber,   3   Meriv. 

y.  Cope,  25  Beav.  140  ;  Alloway  v.  Braine,  144. 

26  Beav.  575  ;  1  Sugden  V.  &P.  (8th  Am.  (6)  Colby  w.  Gadsden,  34  Beav.  416  ;  11 

ed.)  261, note  (e),  268,  note  (e);  Goldsmith  Jur.  N.  S.  760. 

V.  Guild,  10  Allen,  239  ;  Barnard  v.  Lee,  (c)  See  Hunter  i/.  Daniel,  4  Hare,  433  ; 

97  Mass.  94.  Counter  t.  Macpherson,  5  Moo.  83.    And 

(y)  See  Nesbitt  i>.  Myer,  1  Swanst.223  ;  see,  as  to  the  rule  that  "  he  who  comes  for 
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[term  of  fourteen  years  at  a  specified  rent,  and  he  be-  material stip- 
came  insolvent;  (c?)  or  that  he  should  procui'c  the  un-  derthecon- 
ciualified  withdrawal  of  a  restrictive  covenant  and  he  ''^'^'' 
fail  to  do  so  ;  (e)  this  may  be  a  reason  for  refusing  specific  perform- 
ance against  the  purchaser  ;  but  this  defence  was  overruled  when 
the  agreement  was  for  merely  a  yearly  tenancy,  and  especially  as 
the  vendor's  embarrassments  were  known  to  the  purchaser.  (/) 
So,  where  a  party  in  possession  under  an  agreement  for  a  lease 

has  done  acts  which  would,  had  the  lease  been  actually 

11  11  -1111  ••  r  "^  act  offor- 

granted,  have  clearly  entitled  the  lessor  to  reenter  tor  a  feiture  by 
forfeiture,  specific  performance  at  the  suit  of  the  former 
will  be  refused,  (jg)  And  where  there  is  a  conflict  of  evidence  as 
to  whether  there  has  been  such  a  breach  as  will  create  a  forfeiture, 
or  as  to  whether  it  has  been  waived  by  receipt  of  subsequent  rent, 
or  otherwise,  the  court  in  decreeing  specific  performance,  will  direct 
the  lease  to  be  on  date  prior  to  the  alleged  breach,  so  as  to  give  the 
lessor  the  opportunity  of  proceeding  by  ejectment  or  action  of  cov- 
enant, the  lessee  being  put  ujion  an  undertaking  to  admit,  in  any 
such  action,  that  the  lease  was  executed  on  the  day  it  bears  date.  (A) 

As  to  the  third  class  of  cases.     If  the  plaintiff  has    Action 
brought  an  action  at  law,  and  has  recovered  damages  for    Jami^es  re- 
breach  of  contract,  he  «ill  be  held  to  have  elected  his    covered, 
remedy,  (i) 

equity  must  do  equity,"  Harrison  v.  Keat-  Poyntz  v.  Fortune,  27  Beav.  393  ;  Morley 

ing,  4  Hare,   1  ;    Gibson  v.   Goldsmid,   1  i/.  Clavering,  29  Beav.  87  ;  Parker  v.  Tas- 

Jur.  N.  S.  I  ;  5  De  G.,  M.  &  G.  757.  well,  2  De  G.  &  J.   573  ;  Noonan  v.  Or- 

{d}  See  Lord  D.  Stephens,  1  You.  c&  Coll.  ton,    21  Wis.   283.     Specific  performance 

228  ;  Neal  v.  Mackenzie,  1  Keen,  473.  will  not  bo  decreed  of  an  agreement  to  re- 

(e)  Reeves  v.  Greenwich  Tanning  Co.  2  new  a  lease  which  provided  that  the  de- 

H.  &  M.  54.  mised  premises  shall  be  used  "  strictly  as 

(/)  Lord  V.  Stephens,   1   You.  &   Col.  a  private  dwelling,  and  not  for  any  public 

222,  228  ;  sed  qucere,  whether  the  length  of  or  objectionable  purpose,"  if  the  assignee 

the  tenancy  is  material.     Seel  Sugden  V.  of  the  lease  has  allowed  the  premises  to  be 

&  P.  (8th  Am.  ed.)  297.  used  as   a    boarding-house,  although  the 

ig)  Gregory   v.   Wilson,  9   Hare,  683 ;  lessor  has  consented  to  his  using  them  for 

Nunn   V.   Truscott,  3  De  G.   &  S.  304 ;  sleeping  rooms  in  connection  with  a  girls' 

Lewis   V.   Bond,    18   Beav.    85;  and   see,  school.      Gannett   v.  Albree,    103    Mass. 

Rogers  v.  Tudor,  6  Jur.  N.   S.   692,   and  372. 

cases  there  cited.  (')   See   Sainter  u.  Ferguson,  1  Mac.  & 

(A)  Pain  v.  Coombs,  3  Sm.  &  G.  449;  1  G.  286;  Orme  v.  Broughton,  10  Bing.  533, 

De  G.  &  J.  34 ;  Lillie  v.  Legh,  3  De  G.  &  538,  540  ;    Stuyvesant   v.  New  York,    1 1 

J.  204 ;  Rankin  v.  Lay,  2  De  G.,  F.  &  J.  Paige,  414 ;  Shepley  J.  in  Hill  v.  Hobart, 

65  ;  Rogers  v.  Tudor,  6  Jur.  N.  S.   692  ;  16  Maine,  169  ;  Hopkins  v.  Lee,  6  Wheat. 
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109  ;  Buckm.aster  v.  Grundy,  3  Gilm.  626. 
But  see  Pritcharcl  v.  Todd,  38  Conn.  413. 
[The  preceding  sections  relating  to  cov- 
enants annexed  to  estates  in  land,  to  as- 
signments of  contracts  by  marriage,  by 
death,   and    by    bunlsruptcy,    have    been 


adapted  to  this  worlc  from  the  last  Eng- 
Ush  edition  (1867)  of  Leake  on  Contracts  ; 
and  the  chapter  on  Specific  Performance, 
from  the  last  English  edition  (1871)  of 
Dart  on  Vendors  and  Purchasers.] 
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ABATEMENT, 

coverture  of  plaintiff  must  be  pleaded  in,  226. 

plea  in,  discliai-ge  of  co-debtor  by  statute  of  limitations  a  good  an- 
swer to,  1238. 

action  pending,  when  a  good  plea  in,  1169,  1170,  and  ns.  (t)  and  (v) 
"  ABOUT,"  ^-^ 

meaning  of,  1059,  n.  (fi). 
ABSTRACT  OF  TITLE, 

contract  for  delivery  of,  not  performed  by  handing  title-deeds  to  pur- 
chaser for  perusal,  424,  n.  (n). 
ACCEPTANCE, 

may  be  a  satisfaction  without  delivery,  1126. 
ACCEPTANCE;  ACCEPTOR.     See  Bill  of  Exchange. 
ACCEPTANCE  AND  RECEIPT  OF  GOODS, 

what  sufficient  to  satisfy  the  statute  of  frauds,  5.)4-5G4 
ACCIDENT, 

no  excuse  for  non-performance  of  absolute    eng;i<fement  to    deliver 

goods,  G20. 
no  excuse  for  loss  of,  or  injury  to  goods  in  the  case  of  carriers,  689 

690. 
unless  where  such  accident   arises  from  the  act  of*  God  or  of  the 
queen's  enemies,  689. 

meaning  of  expression  "  Act  of  God,"  689, 
n.  (a),  1074,  n.  {x). 
when  an  excuse  for  delai/  in  the  case  of  carriers,  689,  n.  (a),  690. 
liability  of  carriers  of  passengers  for,  726,  and  n.  (/i'),  728. 
death  by,  remedy  for  executor  in  case  of,  734. 
accidental  fire  destroying  materials,  &c.,  does  not,  in  general,  deprive 

workmen  of  claim  for  work  done,  832,  833, 
performance  of  contract  not  excused  by  (recurrence  of,  1074. 
covenant  to  work  pit,  unless  prevented  "  by  unavoidable  accident," 
effect  of,  &c.,  1075. 
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ACCORD  AND  SATISFACTION, 

promise  by  creditor  to  accept  less  than  demand  void,  unless  on  new 

consideration,  62,  63,  and  n.  (e^). 
1.  What  sufficient,  1122. 

accord  without  satisfaction  no  bar,  1122. 

meaning  of  rule,  that  accord  must  be  executed,  1122. 

accord  with  mutual  promises  to  perform,  is  a  good  bar  without 

performance,  1122,  and  n.  (o'). 
if  accepted  in  satisfaction,  1123. 
but  the  accord  must  be  binding,  1123. 
promise  of  one  party  may  be  accepted  in  satisfaction,  1124,  and 

n.  (0. 
eiFect  of  new  agreement  suspending  remedy,  1124,  n.   if),  1125. 
assignment  of  property  as  collateral  security  does  not,  iper  se, 

suspend  remedy,  1126. 
not  complete  by  delivery  merely  without  acceptance,  1126,  and 

n.  («). 
there    may  be    an    acceptance  in  satisfaction  without  delivery, 

1126. 
meaning  of  rule  that  satisfaction  should  be  advantageous,  1127, 
and  n.  (d). 

agreement  to  accept  part  of  a  demand  in- 
stead of  the  whole,  1101,  and  n.  (y), 
1127,  u.  (d). 
cases  where  this  rule  does  not  apply,  1127,  1128. 
unliquidated  damages,  1127,  1128. 
disputed  claim,  1128,  n.  (e). 
uncertain  claim,  1129,  n.  (i). 

gift  of  a  thing  of  uncertain  value,  1127,  1128,  and  n.  (/), 
1131,  n.  (s^). 
payment  by  defendant  of  a  smaller  sum,  with  an  agreement  to 

abandon  his  defence  and  pay  costs,  1  i  29. 
agreement  to  refer  to  arbitration  all  matters  in  difference,  1129. 
acceptance  of  liability  of  one  of  two  joint  debtors  for  joint  ha- 

bility  of  both,  1129. 
when  court  will  inquire  into  reasonableness  of  satisfaction,  1129. 

2.  What  is  not  a  sufficient  satisfaction,  1129. 

instances  of  this,  1130,  1131. 
cannot  be  pleaded  to  a  deed  before  breach,  1131. 
but  may  to  claim  for  damages  under  deed,  1131. 
accord  and  satisfaction  no  plea,  where  it  has  been  rendered  in- 
operative by  act  of  defendant,  1131. 

3.  Accord,  &c.,  with  or  by  one  of  several  parties,  1132,  1133. 

4.  By  a  stranger,  1 133. 
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ACCOUNT  STATED, 

form  of  the  count,  961. 

not  sufficient  consideration  for  a  promise  to  pay  at  a  future  day. 

71,  72. 
can  lunatic  sue  on  an  account  stated  with,  him  ?  187,  n.  (/c). 
infant  not  liable  on,  even  for  necessaries,  205. 
interest  is  payable  on,  for  money  lent,  955. 
1.  Account  must  be  stated  with  reference  to  existing  debt,  9 ('12. 
cannot  be  stated  as  to  debt  payable  on  a  contingency,  962. 
where  there  are  cross  demands,  not   necessary  that  items  should 

consist  of  debts  due  in  presenti  or  of  legal  debts,  962. 
there  need  not  be  cross  demands,  962. 
with  whom  account  to  be  stated,  903. 
accounting  with  agent  or  wife,  sufficient,  963. 
but  not  with  a  stranger,  963. 
at  what  time,  963. 

nature  of,  and  what  it  admits,  962,  n.  (p-). 
,  2.  Nature  of  evidence  required  to  support  count,  963. 
I  O  U  IS  pi-imd  facie  evidence  of,  963. 
I  0  U  given  by  principal  and  surety  after  money  advanced  to 

principal,  963. 
admission  in  bankrupt's  examination,  963. 
bill  or  note  as  between  immediate  parties,  963. 
promise  by  drawer  of  over-due  bill  to  pay  liolder,  964. 
nature  of  admission  required  in  such  a  case,  904. 
an  award  not  evidence  of  an  account  stated,  964. 
accounting  with  party  in  particular  character,  964. 
with  executor,  as  such,  964. 
with  assignees  of  a  bankrupt,  964,  965. 
there  must  be  an  admission  of  a  debt  of  a  certain  or  specific 

amount,  965. 
mere  conjecture  as  to  amount  due  not  sufficient,  965. 
or  offer  to  pay,  without  admission  of  debt  due,  965. 
admission  must  be  unqualified,  &c.,  965. 
court  to  decide  what  sufficient,  965,  n.  {V). 
husband  cannot  be  sued  alone,  on  account  stated  by  him  as  to 

debt  from  wife  before  marriage,  966. 
party  may  recover  on  an  account  stated,  though  not  on  original 

claim,  966. 
when  partner  may  sue  copartner  ou,  342,  and  n.  (6),  966. 
when  cestui  que  trust  may  sue  trustee,  967. 

when   party  may  recover   on   account    stated,  though    original 
claim  not  recoverable,  9  67. 
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ACCOUNT  STATED  —  Continued. 

cases  under  statute  of  frauds,  967. 

claim  arising  under  written  agreement  not  produced,  967,  968. 

rule  where  original  claim  void,  968. 

instances  of  this,  968. 

attorney    who    has    not    delivered   signed    bill    cannot   recover 

amount  thereof  on  account  stated,  'Jli8. 
account  stated   will  not  lie  for  admitted  balance  of  money  se- 
cured by  deed,  968. 
y.   Where  account  stated  admits  title  of  plaintiff,  969. 
4.  Statement  of  account  only  presumptive  evidence,  969. 
effect  of  bill  being  given  for  goods,  969. 
rule  where  parties  who  have  cross  demands  balance  accouDts, 

970. 
particulars  of  demand  on  account  stated,  referring  to  unstamped 

memorandum,  968. 
I  0  U,  when  it  may  be  given  in  evidence  to  prove  an  account 
stated  as  to  a  note  which  has  been  altered,  968,  n.  (•»). 
ACKNOWLEDG.^IENT, 

of  payment  of  consideration  in  a  deed  of   conveyance,  not  conclu- 
sive, 8,  n.  («'),  1119,  n.  (y). 
of  debt,  etc.,  does  not  require  an  agreement  stamp,  169. 
by  tenant,  of  title  of  lieir  or  devisee,  does  not  require  stamp,  171. 
what  suflicient  to  take  a  case  out  of  the  statute  of  limitations,  1228! 
l-28r,,  and  n.  (m'),  12.38,  and  n.  (p),  li':;9-12.-)l. 
qualified  acknowledgment,  1241,  and  n.  (a). 
of  some  ili'bt  due  is  sulRcieut,  1240,  and  n.  (u). 
cases  of  insufficient,  1242-1 24"i. 
must  be  before  action,  1 24.5. 
conditional,  1246,  and  ns.  (a)  and  (b). 
by  whom  may  be  made,  1247. 
in  case  of  joint  contractors,  12  IS,  and  n.  (P). 
in  case  of  executors,  &c.,  125.S,  n.  (ii}). 
to  whom  acknowledgment  may  be  made,  1249,  and  a.  {p'),  1250, 

12.51. 
to  administrator,  1252,  n.  (i/). 
ACTION  l^ENDIXG, 

a  good  plea  in  abatement,  1169,  1170. 

provisions  of  2.'!  and  24  Vict.  c.  126,  ss.  19,  21,  1169,  n.  (q). 
causes  of  action  must  be  identical,  1170. 
action  must  be  against  the  same  party,  1170,  and  n.  (t). 
no  defence,  if  action  pending  in  a  foreign  or  infer. ur  court,  1170, 
and  n.  (y). 
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ACTS  OF  PARLIAMENT, 

in  coTistruction  of,  all  the  clauses  to  be  read  together,  118,  n.  (z). 
ACTS  OF  PARTIES, 

contract  implied  from,  80,  and  n.  (s^). 

when  parol  evidence  of,  admissible  to  explain  written  contract,  152. 
ADEQUACY  OF  CONSIDERATION, 

as  regards  the  promisor,  29,  30. 

as  regards  the  promisee,  31,  35. 

when  material  at  law  is  a  question  for  the  court,  29,  u.  (d). 
ADMINISTRATOR.     See  Executor. 
ADMISSION, 

effect  of,  in  simple  contracts  as  an  estoppel,  7,  8. 

of  correctness  of  account  does  not  require,  a  stamp,  169. 

when  evidence  in  support  of  count  on  accounts  stated,  963-965. 
ADULTERY, 

of  wife,  effect  of,  as  to  liusband's  liability  on  her  contracts,  234,  248. 
ADVERTISEMENT, 

when  action  lies  for  recovery  of  reward  promised  by,  11,  n.  («i),  799, 
n.  (n). 
AFFREIGHTMENT,  CONTRACT  OF, 

by  what  law  questions  arising  under,  to  be  determined,  131. 
AGENT,     ^e  Principal  and  Agent. 

employed  generally,  bound  to  follow  known  usage  of  trade,  83. 

signature  of  agreement  by,  to  satisfy  the  statute  of  frauds,  98. 

when  his  authority  to  sign  must  be  in  writing,  90. 

power  of,  to  pledge  goods  under  5  &  6  Vict.  c.  oil,  299. 

remuneration  of,  by  share  of  profits,  not  to  make  him  a  partner,  334. 

agent  cannot  buy  estate  he  has  to  sell,  402. 

power  of,  to  give  notice  to  quit,  478. 

when  agent  of  consignor  may  sue  carrier  for  loss  of,  or  injury  to 
goods,  723,  724. 

agent's  right  to  commission,  how  regulated,  803,  804. 

del  credere  agent,  what  is,  274,  804. 

engagement  of,  need  not  be  in  writing,  275,  and  n.  (jii). 

loss  to  principal  by  negligence  of  agent,  disentitles  him  to  commis- 
sion, 804. 

liable  to  principal  for  injuries  caused  by  want  of  skill,  &c.,  806,  and 
n.  (si). 

right  to  indemnity  from  princijsal,  806. 

entitled  to  commission  if  principal  derive  benefit  from  act  of,  805. 

cannot  i-ecover  commission  upon  illegal  transaction,  805. 

action  by  principal  against,  when  it  lies,  916-919. 

for  injuries   caused  by  want  of  skill  or  diligence,  806, 
and  n.  (s'). 
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AGENT  —  Continued. 

not  for  injuries  caused  by  mistake,  when,  806. 
when  entitled  to  set  oflf,  917. 

when  entitled  to  reimbursement  of  expenses,  806. 
action  does  not  lie  against,  for  not  accounting,  until  after  demand  of 
account,  317,  n.  (s),  917,  107.'k 
AGENT,  GOVERNMENT, 
contrai'ts  with,  Pi.SG-.'iSS. 
AGISTER, 

duty  of,  with  regard    to  cattle    intrusted  to  him,  663,  n.  (p  ),   (w .'!. 

and  n.  {Ii"),  674. 
has  no  lien  on  cattle  except  by  express  agreement,  801,  n.  (;<). 
AGREEMENT.     See  Contract. 
meaning  of  term,  2. 

meaniiig  of  terra,  as  used  in  statute  of  frauds,  761. 
includes  tlie  consideration  for  the  promise    as  well  as  the  promise 

itself,  761. 
what  agreements  require  a  stamp,  161  et  seq. 
AGREEMENT    FOR    A   LEASE.      See   Landlord  and  Tenant: 
Lease. 

of  lands  not  exceeding  thirty-five  years,  subject  to  same  stamp  as 

lease,  1  61,  n.  (p). 
lease  void  as  such,  for  not  being  by  deed,  may  still  be  good  as,  -447. 
ALE, 

no  action  lies  for  money  due  in  respect  of,  consumed  after  the  31st 
December,  l.'SG7,  on  the  premises  where  it  was  supplied,  594. 
ALIENS, 

capacity  of  wife  to  contract  where  husband  an  alien,  253. 
contract  with  alien  ami  valid  at  common  law,  258. 

in  the  United  States,  258,  n.  (c). 

one  may  sue  another  on  contract  made  abroad, 

25S,  n.  (ci). 
may  have  benefit  of  insolvent  laws,  258,  n.  (c). 
courts  of  United  States  have  no  jurisdiction 
when  both  parties  are  aliens,  258,  n.  (c). 
contract  with  alien  enony  void,  258,  251),  n.  (/). 

in  the  United  States,  258,  u.  [d). 
dissolution  of  contract  with  alien  on  war  breaking  out  between  this 

country  and  his,  250. 
when  right  of  action  on  contract  with  alien  only  suspended,  25'.),  and 
n.{h). 

statute  of  limitations  suspended  in  favor  of  aliens 
during  war,  259,  n.  (A). 
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ALIENS  —  Continued. 

efFect  of  "The  Naturalization  Act,  1870,"  259. 

Englishmen  domiciled  in  a  country  at  war  with  England,  cannot  sue 
in  her  courts,  260. 

in  a  friendly  state,  260. 

foreigner,  prisoner  of  war,  may  sue  on  contract,  260. 

Englishman,  prisoner  of  war,  260. 

lease  to  alien,, 258,  n.  (c).  * 

forfeiture  to  crown,  259,  n.  (e). 

liability  of  alien's  wife  resident  in  this  country,  253. 

alien  is  competent  to  act  as  agent,'  278. 

how  far  empowered  to  take  or  hold  lands,  400,  and  n.  (g). 
ALIMONY, 

liability  of  husband  on  wife's  contract  after  separation  and  payment 
of,  242,  243. 
ALLOTTEE  OF  SHARES  IN  A  JOINT  STOCK  COMPANY, 

when  he  may  sue  for  his  deposits,  926,  927,  1140. 
ALTERATION  OF  AGREEMENT, 

written  agreement  cannot  be  altered  by  parol  evidence  of  what  took 
place  at  or  before  the  time  of  its  making,  140,  141,  153. 

alteration  of  waiver  by  parol  of  written  agreement  after  execution 
and  before  breach,  154. 

when  new  stamp  rendered  necessary  by,  180. 

by  party  thereto,  avoids  it,  whether  the  alteration  be  material  or  im- 
material, 1161,  1162. 

material  alteration  by  a  stranger  avoids  it,  1161,  1162. 

of  a  bill  of  exchange,  1138,  11G2,  n,  {t),  1163,  n.  (c),  1167. 

as  between  creditor  and  principal  when  it  discharges  surety,  776,  777. 

alteration  of  terms  of  guaranty,  when  it  discharges  surety,  778,  1162, 
n._(0. 

altering  policy  of  insurance,  1162,  u.  {t). 
ALTERNATIVE  CONTRACT, 

how  to  be  performed;  election  as  to  performance,  1061. 
AMBIGUITAS  CONTRA  STIPULATOREM  EST,  138,  n.  (/t). 
AMBIGUITY, 

parol  evidence,  when  admissible  to  explain,  148-153. 
AMBIGUOUS  TERMS, 

how  construed,  127. 
AMI  ALIEN, 

contracts  with,  valid  at  common  law,  258. 

how  far  empowered  to  take  and  hold  land,  258,  n.  (c),  400,  401. 
ANCHORS, 

sale  of,  unlawful,  unless  they  have  been  previously  tested  and  stamped, 
588. 
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ANIMALS.     See  Cattle  ;  Horse. 

how  far  railway  companies  liable  for  injuries  to,  when   carried  for 

hire,  G89,  n.  (a), 
limitation  of  liability  of  railway  and  canal  companies  as  carriers  of 

by  Stat.  17  &  18  Vict.  c.  31,  721. 
ANNUITY, 

contract  for  the  sale  of,  &c.,  to  be  in  writing  &c.,  90. 

covenant  to  pay  to  third  person,  and  indemnify  plaintiiF,  construction 

of  124. 
joint  and  several,  granted  by  infant  and  adult  void  as  to  infant,  but 

good  as  against  adult,  223. 
widow  or  child  of  deceased  partner  of  trader  receiving  portion  of 

such  trader's  profits  by  way  of,  not  thereby  made  a  partner,  335. 
action  for  use  and  occupation,  by  grantee  of,  515. 
money  had  and  received,  when  it  will  lie  to  recover  back  purchase- 
money,  on  annuity  being  set  aside,  92.5. 
charge  on  benefice  to  secure  annuity  illegal,  1021. 
hut  the  grant  of  the  annuity  and  the  covenant  to  pay  it,  may  still  be 

goo'd,  1021. 
APOTllECAEIES, 

provisions  of  "  The  Medical  Act,"  807.     See  Registration  under 

Medical  Act. 
qualification  required  under,  807. 
"  Sale  of  Poisons  and  Pharmacy  Act  Amendment  Act  "  (31  &  32 

Vict.  c.  121),  807,  n.  (r). 
when  they  may  charge  for  attendances,  807. 
liability  for  carelessness,  &c.,  808,  and  n.  (c^). 
whether  unskilfulness  an  answer  to  claim  for  fees,  808,  and  n.  (/). 
APP0RTI0N31ENT, 

of  composition  of  titlies,  when  incumbent  dies  during  the  year,  661. 
in  general  there  can  be  no  apportionment  of  entire  contract,  1081. 
exception  where  party  accepts  partial  benefit,  &c.,  617,  826,  1081. 
rule  as  to  servant's  wages,  if  turned  away,  &c.,  848. 
rule  as  to  rent,  on  eviction,  512,  1081. 
or  surrender  in  middle  of  quarter,  512. 
■•  APPORTIONMENT  ACT,  1870  "  (33  &  34  Vict.  c.  35), 

by  virtue  of  action  for  use  and  occupation  may  be  maintained  after 

eviction,  512. 
APPRAISEMENT  BY  BROKER, 
must  be  in  writing,  162,  n.  {t). 
but  broker  may  be  called  to   prove  value  without  his  appraisement, 

162,  n.  (0- 
APPRAISER, 

cannot  recover  commission,  if  not  licensed,  806. 
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APPRENTICE, 

person  seducing  away  and  harboring,  impliedly  liable  to  master  for 
work  of,  8'). 

infant  not  liable  for  premium  paid  for  liim  in  order  to  learn  trade, 
198,  199. 

infant  apprentice  cannot  be  sued  on  his  covenant  to  serve,  199. 

excepting,  perliaps,  by  the  custom  of  London,  199. 

when  bound  in  the  usual  form  cannot  be  discharged  for  misconduct, 
843,  n.  (d). 

master  bound  to  provide  medical  attendance  for,  8.17. 
APPROPRIATIOX, 

of  payments,  rules  as  to,  1110-1118. 

of  payment  to  one  of  two  debts,  in  order  to  take   it  out  of  the  stat- 
ute of  limitations,  1252,  1253. 
APPROVAL,  SALE  ON, 

effect  of,  19,  and  n.  (p),  540,  618. 
ARBITRAMENT  AND  AWARD, 

what  is,  1179,  n.  {I). 

submission  by  one  partner  does  not  bind  the  firm,  351. 

liability  of  executor  upon  an  award,  375. 

1.  When  a  good  plea  in  bar,  1179,  and  u.  {I),  1180,  and  n.  (§■). 

2.  When  not,  1181. 

when  performance  of  award  must  be  pleaded,  1182,  1183. 
mere  agreement  to  refer  dispute,  no  del'cnce  to  action,  1183. 
when  a  ground  for  stuf  of  [iroceedings,  1183,  n.  (z). 
pendencj''  of  arbitration  no  bar,  1183. 

award  may  be  a  condition  precedent  to  riglit  to  bring  action, 
1183,  1184. 
ARBITRATION, 

mutual  promises  of  parties  to  a  submission  to,  when  a  good  consider- 
ation, 4G,  47. 
infant  not  bound  by  agreement  to  refer  dispute  to,  203. 
submission  to,  by  one  partner  does  not  bind  the  lii'm,  351. 
agreement  to  refer  all  matters  in  difference  to,  when  a  satisfiction, 
1129. 
ARBITRATORS, 

cannot  buy  the  land  in  dispute,  402. 
their  claim  to  remuneration,  809,  and  n.  («'),  810. 
in  the  case  of  barristers,  810. 

not  liable  to  third  party  for  money  received  by  them  as  such,  911. 
action  for  money  had  and  received  will  lie  to  recover  excessive  fees 
paid  to,  941. 
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ARCHITECT, 

when  certificate  of,  essential  to  recovery  for  work  done  on  contract, 

K;!.-),  834,  1087,  n.  (s). 
usual  mode  of  charging  by,  87.'j. 
ARMY, 

contract  to  procure  commission  for  unfit  person  in,  991,  n.  (a). 
ARRANGE:;\rENT,  LIQUIDATION  BY, 

under  .'la  &  3;;  Vict.  c.  71,  1.505. 
ARRANGEIMENT,  DEED  OF    (UNDER  THE    BANKRUPTCY 
ACT,  1801), 
release  Ijy,  130.5. 

must  have  been  made  prior  to  operation  of  32  &  33  Vict.  c.  71,  l-'>05. 
must  be  for  the  benefit  of  all  the  creditors,  1306. 
invalid  if  it  excludes  from  its  benefits  non-executing  creditors,  1M0(). 
or  creditors  who  do  not  execute  within  a  given  time,  1306. 
expressed  to  be  made  between  debtor  and  "  all  his  creditors,"  good, 

1306. 
will  not  bind  non-assenting  creditors  if  it  contain  unreasonable  cove- 
nants, 130G,  1307. 
must  be  made  hond  fide,  1307. 
must  contain  release,  1307. 
or  covenant  to  release,  1307. 

general  covenant  by  creditors  not  to  sue  debtor  doesnot  vitiate,  1308. 
mere  letter  of  license  not  wltldn  the  statute,  1308. 
need  not  contain  covenant  by  debtor  to  pay  composition,  1308. 
assent  of  creditor  to,  may  be  given  before  it  is  executed  or  prepared, 

1308. 
what  assent  sufficient,  1308. 
eflfect  of  valid  deed,  1308. 

bars  claims  of  all  jsersons  who  could  have  proved  against  debtor's  es- 
tate in  bankruptcy,  1308. 
but  not  action  brought  by  non-assenting  creditor  to  recover  unliq- 
uidated damages,  1308. 
nor  action  against  a  joint  debtor  by  a  non-assenting  creditor,  1308. 
ARREST, 

defendant  may   be  arrested  in   this   country,  though  debt  incurred 

abroad  where  arrest  not  allowed,  134. 
of  woman  during  coverture,  226,  n.  (o). 

money  had  and  received  lies  to  recover  back  money  paid  in  order  to 
be  released  from  illegal,  947,  and  n.  (c). 
ARTIFICER, 

who' is,  within  meaning  of  truck  act,  837,  n.  (a). 
ASSENT, 

presumed,  when  contract  implied  from,  86. 
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ASSENT  OF  PARTIES  TO  AGREEMENT.     See  Contract,  11- 

•23. 
ASSIGNEES  OF  A  BANKRUPT, 

rights  of,  on  contracts  of  bankrupt  until  order  of  discharge,  265,266. 
on  contracts  between  the  bankrupt  and  the  assignees,  268. 
personal  liability  of,  on  their  contracts,  365. 
not  responsible  for  fraud  of  agent  appointed  with  due   care,  365, 

n.  (d). 
assignees  cannot  be  sued  as  such,  366. 
cannot  be  sued  for  dividends,  366. 
right  to  sue  as,  for  money  lent,  366.* 
semhle,  that  they  cannot  lend  money,  366. 
cannot  declare  as  such,  and  in  their  own  right,  366,  n.  (y). 
one  cannot  bind  the  other,  366. 
might  elect  to  accept  or  decline  lease,  &c.,  held  by  bankrupt  under 

24  &  25  Vict.  c.  134,  367. 
might  elect  to  take  leases,  &c.,  for  a  limited  period,  367. 
term,  &c.,  did  not  vest  in,  until  acceptance,  368. 
■what  amounted  to  an  acceptance,  369. 
what  did  not,  370. 

must  elect  within  a  reasonable  time,  370. 
assignee  cannot  buy  bankrupt's  estate,  402. 
when  action  for  money  had  and  received  will  lie  at  suit  of,  909. 
may  recover  from  sheriff,  ip  action  for  money  had  and  received,  pro- 
ceeds of  goods  sold  under  execution  after  notice  of  act  of  bank- 
ruptcy, 950. 
may  recover  interest  accruing  subsequently  to  the  bankruptcy,  though 

not  expressly  reserved,  959. 
account  stated  with,  when  action  maintainable  thereon,  965. 
payment  of  debt  to  one  assignee  only,  effect  of,  1100. 
ASSIGNMENT  OF  DEBT,  LEASE,  CONTRACT,  &c. 

assignment  of  debt  is  a  sufiBcient  consideration  for  a  promise,  45. 

assignee  may  sue  in  his  own  name  on  express 

promise  of  debtor  to  him,  45,  n.  {d.) 
assignee  generally  takes  subject  to  all  the  equi- 
ties of  the  assignor,  45,  n.  (e. ) 
assignmeiit  of  lease,  promise    to   procure  landlord's  consent  to,   is 

binding,  67. 
assignment  of  copyright  to  be  in  writing,  90. 
assignment  of  lease,  how  to  be  effected,  458,  459. 
liability  of  assignee  to  indemnify  lessee  against  rent,  744. 
assignment  of  debt,  substitution  of  debtor,  money  had  and  received 
in  case  of,  9 1 2. 


1522  INDEX. 

ASSIGNMENT  OF  DEBT,  LEASE,  &c.— Continued. 
when  it  amounts  to  a  payment,  912,  913. 
assignment  of  joerao«a/  contract  by  promisee  discharges  contract  as  to 

promisor,  1U88. 
choses  in  action  not  assignable  at  law,  1357. 
assignable  in  equity,  1358. 
action  at  law,  in  name  of  assignor,  1359. 
unle-ss  debtor  lias  promised  assignee  to  pay  him,  1359. 
absignee  may  sue  in  equity  in  his  own  name,  when,  1360. 

when  not,  1360. 
specific  performance  in  favor  of  assignee,  1360,  1361. 
what  may  be  absigueil  in  equity,  1361. 

contingent  debts,  1362. 
what  may  not  be  assigned,  1362. 
a  mere  license,  l.'JGS. 
apprenticeship  contract,  1363. 
half  pay  and  commissions,  1363. 
shares  of  seamen  in  prizes,  1364. 
bale  riglit  to  file  a  bill  in  equity,  1364. 
nicjc  right  of  action  for  tort,  1364. 

distinction,  1304. 
property  in  litigation,  1365. 
mode  of  making  assignments,  1365,  1366. 
order,  diaft,  or  bill,  13G5,  n.  (?!.) 
written    contract   for  sale  of  real  estate  may  be  assigned    by 

parol,  13GG. 
defences  to  which  assignee  is  liable,  1366-1369,  and  notes, 
contracts  assignable  at  law,  1369-1371. 
bills  of  exchange,  1369. 
pi'omi.-Noi'v  notes,  1369. 
bills  of  lading,  1370. 
indorsee  not  affected  by  equities,  1370. 
assignment  of  contracts  by  marriage,  1400.     See  Marriage. 
assignment  of  contracts  by  death,  1405.     See  Dkatii. 
assignment  of  contracts  by  bankruptcy,  1413.     See  Bankruptcy. 
ASSIGNMENTS    TO    TRUSTEES    FOR    THE    BENEFIT    OF 
CREDITORS, 

when  \alid,  .")76,  677. 

when  void  under  the  statute  of  Elizabeth,  577. 
ASSOCIATIONS.     See  CourANiES. 
ATTAINl'ED  PERSON, 
contracts  with,  261. 
is  competent  to  act  as  agent,  278. 
cannot  hold  land,  400,  401. 
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ATTORNEY, 

proof  of  authority,  812,  n.  (J'). 

liability  of  husband  to  pay  costs  of,  employed  by  wife  to  obtain  pro- 
tection or  divorce,  247. 

when  personally  liable  on  agreement  by  him,  though  made  as  attor- 
ney, 311. 
when  not  so  liable,  312. 

member  of  trading  company  cannot  sue  other  members  for  costs  of, 
defending  actions  brought  against  them,  344. 

cannot  bind  partner  in  his  business  of  attorney  by  note  in  the  name 
of  the  firm,  349. 

although  such  note  be  given  for  joint  debt,  349. 

or  by  giving  post-dated  check,  349. 

or  by  undertaking  out  of  the  usual  course  of  the  business  of  attor- 
neys, 349. 

to  corporation  must  in  general  be  appointed  under  common  seal, 
379. 

may  sue  company  for  costs  of  obtaining  act,  379. 

but  plaintiff  must  show  that  defendants  have  funds  sufficient,  390. 

retainer  of,  by  one  churchwarden  or  overseer,  395. 

acting  as  such,  cannot  purchase  client's  land,  402. 

his  liability  in  case  of  loss  of  moneys  of  his  client  intrusted  to  him, 
674. 

if  trustee  or  executor  cannot  charge  for  trouble  or  loss  of  time,  799. 

is  bound  to  attend  personally  to  his  client's  business,  810. 

costs  of,  may,  by  judge's  order,  be  made  a  charge  on  property  recov- 
ered, 810,  n.  (o). 

right  of,  and   of   all  lawyers    to   recover  for  their    services  in  the 
United  States,  810,  n.  (o). 

as  to  the  delivery  of  a  signed  bill  under  the  statute,  810,  n.  (o). 

provisions  of  33  &  34  Vict.  c.  28,  as  to  attorney's  costs,  810,  n.  (o). 

attorney  may  agree  in  writing  as  to  the  amount  and  manner  of  pay- 
ment, 810,  n.  (o). 

he  is  not  bound  to  deliver  a  signed  bill  for  amount  due  under  such 
•  agreement,  810,  n.  (o). 

effect  of  his  agreement  to  charge  only  money  out  of  pocket,  or  a 
specific  sum,  810,  n.  (o). 

may  sue  petitioning  creditor,  though  no  assets,  810,  n.  (o). 

not  entitled  to  costs  if  client  suing  in  forma  pauperis,  810,  n.  (o). 

may  sue  two,  who  jointly  retained  him,  though  not  jointly  interested, 
810,  n.  (o). 

his  claim  on  another  attorney  who  requested  him  to  transact  the 
business  for  third  person,  810,  n.  (o). 
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ATTORNEY  —  Continued. 

recovery  of  compensation  by,  in  United  States,  810,  n.  (o). 

when  services  performed  under  a  contract,  810,  n.  (o). 
compensation  dependent  on  success,  810,  n.  (o). 
what  must  he  proved,  810,  n.  (o). 
how  affected  by  want  of  proper  quahfication,  811. 
right  of,  to  costs  for  business  in  county  courts,  812. 
when  negligence  of,  will  afford  an  answer  to  an  action  for  his  bill, 

813,  and  n.  (c). 
cases  on  this  subject,  813-815. 

mere  want  of  success  is  no  answer  to  action   for  fees, 
&c.,  813,  II.  {d}). 
in  action  by  attorney  jury  must  retain  or  reject  entire  items,  815. 
remedy  of  client  against,  in  case  of  useless  work,  815. 
when  liable  for  negligence,  815,  816,  and  n.  {p''),  820,  n.  (h). 
only  liable  for  gross  negligence,  817. 
what  amounts  to,  816,  n.  {p^),  817-820. 
bound  to  use  all  process  necessary  to  collect  a  debt,  816,  n.  {p^). 

to  obey  lawful  instructions  of  client,  816,  n.  {p^). 
taking  note  to  himself  for  debt  due  to  his  client,  816,  n.  {p^). 
losing  client's  debt  by  mistake  in  writ,  816,  n.  {p^)- 
liable  for  money  collected  on  demand,  816,  n.  (jo^). 
client  may  recover  costs  which  he  has  been  compelled  to  pay  in  con- 
sequence, 819. 
loss  of  deed  intrusted  to  him  prima  facie  evidence  of  negligence, 

819. 
bound  to  deliver  up  client's  papers  in  good  order,  819. 
liable  for  negligence  of  town  agent,  820. 
how  far  bound  to  continue  the  prosecution  or  defence  of  a  suit  once 

commenced,  816,  n.  {p^),  820,  821,  and  n.  {s). 
rights  of,  when  he  withdraws  from  a  case,  821,  n.  (t). 
lien  of,  821,  n.  {t). 

to  what  limited,  821,  n.  (<). 
sheriff  cannot  sue  plaintiffs  attorney  for  his  fees,  871,  but  see  870,  n. 

bailiff  who  executes  process  must  sue  attorney  and  not  client,  870,  n. 
(y),  ?,r2. 

where  he  has  not  delivered  bill  cannot  recover  amount  thereof  on 
account  stated,  968. 

attorney  not  liable  for  expenses  of  witnesses  subpcenaed  by  him,  with- 
out express  contract,  874. 

receiving  money  for  client,  when  not  liable  for  same  to  third  person, 
910. 
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ATTORNEY  —  Continued. 

when  not  liable  to  third  party  for  money  received  from  client  to  pay 

to,  915,  n.  (n). 
action  for  money  had  and  received  against,  to  obtain  back  money  re- 
covered by  him  in  an  action  brought  without  authority,  938. 
or  money  paid  to  get   possession  of  deeds  withheld  on  unfounded 

claim  of  lien,  941,  942. 
payment  to  him,  when  binding  on  client,  1097. 
payment  to  client  in  fraud  of  attorney,  1097,  n.  (m). 
tender  to  him,  when  binding  on  client,  1187. 

when  the  statute  of  limitations  begins  to  run  against  his  bill,  1 230. 
when  action  against,  for  negligence,  barred  by  the  statute  of  limita- 
tions, 1234. 
may  set  off  the  amount  of  his  bill,  although  not  delivered  pursuant 
to  the  statute,  1275,  127n. 
ATTORNMENT.     See  Landlord  and  Tknant. 

mere  attornment,  without  new  terms,  does  not  require  stamp,  171. 
aliter  if  it  operates  as  a  new  agreement  to  become  tenant,  171. 
use  and  occupation  lies  without,  515. 
when  it  does  not  estop  tenant  from  disputing  title,  464. 
AUCTION  AND  AUCTIONEER, 

evidence  of  verbal  representations  of,  at  auction,  when  admissible,  154. 
auctioneer  may  sue,  when,  3 1 6. 

sale  of  lands  by  auction  is  within  the  statute  of  frauds,  413. 
sales  under  decree  of  chancei'y,  413,  n.  (z). 

otherwise  under  authority  of  law,  413,  n.  (z). 
auctioneer  is  generally  liable  only  for  deposit  on  contract  going  off, 

426,  and  n.  (a), 
when  liable  for  interest  and  expenses,  438. 
effect  of  mistake  in  describing  premises  sold  by  auction,  404. 
auctioneer  cannot  buy  estate  he  has  to  sell,  402. 
sale  of  separate  lots  of  land  by  auction,  what  title  required  on,  406. 
puffers  at  an  auction,  employment  of,  406,  407,  and  n.  (m). 
to  prevent  sacrifice,  407,  n.  (m). 
when  fraudulent,  407,  n.  {m). 
'  duty  of  purchaser  on  discovering  fraud,  407,  n. 
{m). 
effect  of  secret  arrangement  by  vendor  with  a  bidder  at  auction,  407. 

n.  (m). 
arrangements  among  bidders  at,  407,  n.  (m). 
entitles  purchaser  to  recover  deposit  from  auctioneer,  93><. 
liability  of  auctioneer  selling  property  without  disclosing  principal, 
and  upon  condition  that  sale  shdl  be  without  reserve,  410. 

VOL.    II.  i^ 


1526  INDEX. 

AUCTION  AND  AJJCTIO'N'EE'R— Continued. 

when  property  is  changed  by  ^ale  of  goods  by,  532,  533. 

what  an  acceptance  of  goods  sold  by  auction,  to  satisfy  the  statute  of 

frauds,  559. 
rule  where  goods  are  sold  by  auction  in  separate  lots,  573. 
agency  of  auctioneer,  552,  and  ns.  (h)  and  (_;'). 

auctioneer  may  be  an  agent  to  sign  under  the  statute  of  frauds,  552. 
when  he  is  not,  553. 
his  clerk  may  be  such  agent^  553. 
if  guilty  of  negligence,  so  that  sale  becomes  nugatory,  cannot  sue  for 

commission,  804,  805. 
deposit  paid  to,  as  stakeholder  until  title  made,  may  be  recovered  by 

vendee  on  vendor  failing  to  make  such  title,  920. 
A  UTRE  A  GTION  PENDANT, 
plea  of,  1169,  1170. 

no  defence  if  action  pending  in  a  foreign  or  inferior  court,  1170. 
AUTHOR, 

action  lies  against,  for  not  supplying  MS.,  although  the  parties  were 

to  share  the  profits,  339,  n.  (_/'). 
not  entitled  to  remuneration  if  work  illegal,  822. 
claim  for  writing  part  of  treatise  for  periodical   work,   when  good, 

822. 
AUTHORITY, 

to  agent  to  sign  agreement  under  the  statute  of  frauds,  when  it  must 

be  in  writing,  99. 
to  pay  money  need  not  be  stamped  as  an  agreement.  171. 
bare  authority  to  agent  revocable,  278,  279. 

what  interest  sufficient  to  render  authority  irrevocable,  280,  and  n.  (i). 
subsequent  assent  equal  to  prior  authority,  290-292. 
of  wife,  to  render  husband  liable  on  her  contracts,  231  et  seq. 
excess  of,  in  contract  by  directors  of  joint  stock  company,  when  a  de- 
fence to  action  on  such  contract,  385. 
to  an  agent  to  pay  third  party,  when  not  revocable,  915. 
AWARD, 

liability  of  executor  upon,  375. 
when  money  payable  under,  carries  interest,  956. 
not  evidence  of  an  account  stated,  964. 
when  performance  of,  must  be  pleaded,  1182,  1183. 
may  be  condition  precedent  to  a  right  to  bring  an  action,  1183. 
AWAY-GOING  CROPS, 

where  lea>e  contains  express  provisions  as  to,  custom  of  the  country 

is  excluded,  144,  145. 
tenant's  right  to,  505,  506. 
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how  created,  506. 

action  by  incoming  tenant  for,  506,  n.  (/). 

right  to  emblements,  505. 

right  to  compensation  for  tillage,  507,  508. 

or  drainage,  508. 

to  carry  away  straw,  508. 

or  manure,  508,  509,  and  n.  (o). 

when  excluded  by  agreement,  510. 
BAGGAGE.     See  Luggage. 
BAIL, 

implied  promise  of  indemnity  to,  745. 

cannot  maintain  action  for  trouble  or  loss  of  time,  799. 

action  for  money  paid  and  expenses  incurred  by,  890. 
BAILEE.     See  Bailjiekts. 

general  rules  as  to  liability  of,  662. 

duty  of  warehouseman  as,  673. 
BAILIFF, 

high  bailiff  has  no  remedy  at  common  law  for  expenses  of  election,  869 . 

sheriff's  bailiff  or  officer  may  sue  attorney  in  the  cause  for  fees,  870, 
n.  (y),  872. 

no  remedy  for  his  fees  against  the  client,  871.     But  see  870,  n.  (y). 
BAILMENTS, 

different  sorts  of  bailments,  661,  662. 

general  extent  of  bailee's  responsibility,  662. 

when  bailee  is  excused  from  redelivering  the  thing  bailed,  662. 

different  degrees  of  negligence,  662,  663,  and  n.  (i). 

effect  on  bailee's  liability  of  fraud,  or  special  contract,  663. 

rule  in  case  of  loss  by  violence,  or  private  stealth,  663. 

or  act  of  God,  663. 

liability  of  bailee  to  third  persons  for  injury  to   them  by  property 
bailed;  as  animals,  663,  n.  (jo). 

extent  of  bailee's  responsibility  in  the  following  cases,  — 

1.  Depositum,  664. 

bailee  liable  only  for  gross  neglect,  664,  and  n.  (9). 
what  amounts  to  gross  negligence,  664,  and  n.  {q). 
exceptions  to  this  rule,  664. 

2.  Mandatum,  665. 

bailee  liable  only  for  gross  neglect,  665. 

gratuitous  bailee  not  liable  for  nonfeasance,  665. 

aliter,  when   he   enters   on   the  work,  665,   and  n.  (y),  666, 

and  n.  (J), 
rule  where  profession  of  bailee  implies  skill,  667,  and  n.  (e). 
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what  amounts  to  gross  negligence  in,  667. 

no  liability  for  not  returning  until  demand,  665,  n.  (u). 

3.  Commodatum,  668. 

Kability  of  borrower,  668,  and  ns.  (A)  and  (j). 
liability  of  lender,  669. 

4.  Pignuri  acceptiim,  669,  and  n.  (P)    , 

rights  and  liabilities  of  pawnee,  669,  and  ns.  (m)  and  (»), 

pawnee  not  liable  for  loss  of  pawn  by  forcible  robbery,  670. 

or  by  fire  without  his  negligence  or  default,  671. 

liable  for  loss  of  pawn  by  simple  stealing,  unless  he  can 
show  due  care,  670. 

rule  where  one  of  several  things  pledged  is  lost,  670. 

where  debt  is  tendered  to,  and  refused  by  pawnee,  he  is  lia- 
ble for  subsequent  loss  of  goods,  670. 

remedies  by  pawnee  if  debt  not  paid,  670. 

he  may  sell  the  pledge  although  there  be  no  express  agree- 
ment to  that  effect,  670,  67 1 . 

or  may  sue  pawnor  for  debt  retaining  the'pawn  as  security. 
670,  and  n.  (s). 

in  what  case  demand  or  notice  requisite  before  sale,  670, 
and  n.  (r). 

where  time  for  payment  has  not  been  agreed  upon,  670,  671. 

or  where  having  been  agreed  upon,  it  has  been  extended 
indefinitely,  670. 

damages  recoverable  by  pawnor  where  pawnee  sells  pledge 
before  the  proper  time,  671,  u.  {li). 

effect  of  pledge  by  the  pawnee  on  rights  of  original 
pawnor,  670,  071. 

when  pawnee  may  use  the  pledge,  671,  and  n.  {v). 

pawnee  may  sue  for  money  lent  without  returning  pledge 
if  no  agreement  to  the  contrary,  670. 

pawnbrokers,  671. 

5.  Locatum,  or  hiring,  671. 

1.  Locatio  operis  faciendi,  671.  and  n.  (J'), 
workman,  671,  n.  (i'),  67"2. 
duties  of  such  bailee,  672,  673. 
for  what  losses  liable,  672,  and  n.  (i'). 
wharfinger,  667,  n.  (g).  673. 
warehouseman,  667,  n.  ((/),  673. 

agister  of  cattle,  663,  n.  (p),  673,  and  ii.  {h^),  674,  and  n.  (0- 
liability  of  agister  for  daraiige  done  by  animale 
in  liis  care,  to  third  persons,  663,  n.  (jo). 
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attorney,  674. 
factor,  674. 
innkeeper,  when  liable  at  common  law  on  custom  of  the 

realm,  for  loss  of  guest's  goods,  674,  ns.  (w),  and  (o),  675, 

n.  («),  676,  and  n.  {t). 
who  is  a  guest. within  this  rule,  674,  and  n.  (o). 
what  is  an  inn,  674,  n.  («). 
effect  of  notice  limiting  liability,  676. 
or  receiving  goods  otherwise  than  as  innkeeper,  675,  n.  {q), 

677,  and  n.  (li). 
innkeeper's  liability  as   modified  by  stat.  26  &  27  Vict.  c. 

41,  677. 
duty  of,  as  to  entertaining  guests,  678,  and  ns.  (e)  and  (A). 
lien  of,  678,  n.  (1). 

2.  Locatio  rei,  679. 

liability  of  hirer  of  goods,   679,  and  ns.  (i)   and   {k),  680, 
and  n.  (m). 

of  the  lender,  679,  n.  (A'),  680,  n.  (n). 
how  bailment  for  hire  determined,  680. 

hiring   horse  for   agreed   distance   and  going 
beyond,  680,  n.  (s). 
right   of  bailee  to  sue  for  injury  to  property  in   his  pos- 
session, 681,  n.  (/). 

3.  Locatio  oper is  merciumvehendarum.    See  Caeuiers,  681-735. 
BANK  NOTES, 

payment  of  debt  in  forged  notes,  1106. 

if  payment  made  in,  holder  bound  within  reasonable  time  to  circu- 
late them  or  to  present  them  for  payment,  1137. 

if  he  does  not  and  bank  breaks  he  must  bear  the  loss,  1137. 

tender  of  debt  in  bank  notes,  1 196,  and  n.  (b),  1197,  and  n.  (e'). 
BANKER, 

implied  promise  to  honor  customer's  check  or  bill,  80. 

clerk  to,  what  acts  within  duty  of,  765,  n.  (jo). 

money  deposited  with,  in  the  ordinary  way,  is  money  lent,  878. 

paying  check,  &c.,  improperly  altered  by  holder,  cannot  charge  cus- 
tomer for  any  amount  beyond  original  sum,  887,  888. 

effect  of  banker  by  mistake  giving  credit  for  moneys  supposed  to  be 
received  by  him,  904. 

when  bound  by  order  of  customer  to  pay  his  debtor,  &c.,  914,  915. 

paying  forged  check,  must  bear  the  loss,  932. 

unless  forgery  facilitated  by  some  negligence  of  customer,  932. 

money  deposited  with,  does  not  generally  carry  interest,  954. 
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claim  of,  to  compound  interest,  958. 

payment  by,  to  one  of  two  trustees  depositing  money,  not  sufficient. 
1099. 

effect  of  payment  by,  to  holder  of  bill  under  forged  indorsement,  1100. 

rule  in  case  of  draft,  payable  to  order  on  demand,  1100,  n.  {q). 

stamp  on  receipts  for  money  deposited  with,  1 1 20.  ' 

money  deposited  with,  —  right  to  may  be  barred  by  statute  of  lim- 
itations, 1216. 
BANKING  COMPANIES, 

joint  stock,  contracts  by,  .384. 

set-off  in  actions  by  and  against,  1276. 
BANKRUPT, 

infant  cannot  be,  20.5. 

infant  might  be,  under  12  &  13  Vict.  c.  106,  s.  233,  20.5,  n.  (x). 

assignees  of  bankrupt  under  24  &  25  Vict.  c.  134,  366-370. 

1.  Of  bankrupt's  promise  to  pay  debt   barred  by  order  of  dis- 
charge, 263,  and  n.  (c),  264. 

whether  action  grounded  on  new  promise  on  old  demand,  263, 

n.  («). 
as  to  the  effect  of  conditional  promise  by  bankrupt,  263,  n.  (c). 
writing,  when  necessary,  263,  n.  (f). 

mere  recognition  or  acknowledgment,  not  enough,  264,  n.  (c^). 
nor  is  part  payment  of  the  principal  debt,  nor  the  payment 

of  interest,  264,  n.  (c^). 
nor  a  promise  to  give  a  new  note,  264,  n.  (c^). 
the  promise  must  be  express,  264,  n.  {(?■'). 
law  on  this  subject  before  the  24  &  2.')  Vict,  c.  134,  263,  264. 
such  a  promise  was  made  invalid  by  that  act,  264. 
bond  within  meaning  of  the  act,  265. 
quare,  as   to  bill  of  exchange  in   hands  of  lond  fide  holder 

for  value,  265. 
effect  of  ;!2  &  33  Vict.  c.  71,  265. 
senible,  such  a  promise  is  now  valid,  265. 

2.  Of  the  contract  of  a  bankrupt  made  before  discliarge,  265-269. 

rights  of  assignees  or  trustee  thereon,  265. 
bankrupt  may  sue,  if  they  do  not  interpose,  267. 
their  rights   on   contracts  for  the  personal  skill   and  labor  of 
the  bankrupt,  267-269. 

3.  Contracts  of  the  assignees  or  trustees,  3('5-371. 

account  stated  with  afsignees,  964,  965. 

4.  Set-off  in  bankruptcy,  1283. 

what    contracts   with  a  bankrupt  are    fraudulent  and    void 
against  the  creditors  at  large,  1050-1055. 
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money  had  and  received,  to  recover  money  paid  by  way  of 

frandulent  preference,  938. 
contracts  in  consideration  of  not  opposing  discharge,  1021. 
plea  of  discharge,  1304. 
replication  and  evidence,  &c.,  1304,  1305. 
release  by  deed  of  arrangement,  1305. 
BAJSTKRUPT'S  LAST  EXAMINATION, 

contract  in  consideration  of  not  opposing,  good,  1021,  n.  ( j>). 
BANKRUPT'S  ORDER  OF  DISCHARGE, 

contract  in  consideration  of  not  opposing,  void,  1021. 
exception   in   case  of  negotiable  instrument  in    liands  of  bond  fide 
holder  for  value  without  notice,  1021. 
BANKRUPTCY, 

does  not  in  general  rescind  a  contract,  1089,  n.  (m.) 

1.  General  rule  as  to  the  effect  of  order  of  discharge,  1294. 

under  the  24  &  25  Vict.  c.  134,  s.  161,  1294. 
under  the  32  &  33  Vict.  c.  71,  s.  49,  1294. 
does  not  release  collateral  remedies,  1295. 
nor  joint  contractor,  1295. 
releases  from  consequential  damages,  1295. 
and  costs,  1295. 

2.  What  debts  are  provable,  1296. 

debts  provable  before  the  32  &  33  Vict.  c.  71,  1296. 

debts  contracted  after  an  act  of  bankruptcy,  1296. 

debts  not  yet  payable,  1296. 

proof  by  surety,  1297. 

debts  payable  on  a  contingency,  1297. 

liability  arising  on  a  contingency,  1298. 

payments  falling  due  at  stated  periods,  1298. 

debts  payable  by  instalments,  1299. 

liability  to  unliquidated  damages  on  a  contract,  1299. 

liability  on  a  contract  to  pay  premiums,  &c.,  1299- 

or  to  indemnify  against  such  payments,  1299. 

debts  provable  under  the  32  &  33  Vict.  c.  71,  1300,  1301. 

effect  of  order  of  discharge  on  debts,  &c.,  contracted  abroad, 

1301. 
effect   of  foreign  certificate  or  discharge,  1302,  and  ns.  (/) 

and  (g). 

3.  Of  plaintiff, 

when  pleadable,  1303. 
how  pleaded,  1303. 
replication,  &c.,  1303. 
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4.  Of  defendant, 

how  pleaded  in  general,  1304. 

how  pleaded  where  discharge  obtained  after  action,  1.304. 

replication,  1304. 

proof  of,  1304. 

non-joinder  of  bankrupt  co-contractor,  1305. 

5.  Liquidation  by  arrangement,  1305. 

or  composition,  i;i05. 

provisions  of  32  &  33  Vict.  c.  71,  ss.  125,  120,  as  to,  1305. 

invalid  when  debt  incurred  by  fraud,  1305. 

6.  Deed  of  arrangement, 

release  by,  1305. 

must  include  all  the  creditors,  130G. 

must  not  contain  unreasonable  covenants,  1306,  1307. 

illustrations  of  this  rule.  1307,  n.  (i). 

even  where  it  can  be   shown,   aliunde,  that  they  could  not 

prejudice  the  plaintiff,  1307,  n.  {j). 
not  the  dutj^  of  court  to  judge  merely  of  the  reasonableness 

of  the  bargain  between  the  debtor  and  his  creditors,  1307. 
must  be  made  bona  fide,  1307. 
must  contain  release  or  covenant  to  release,  1307. 
or  not  to  sue,  1308. 

need  not  contain  covenant  by  debtor  to  pay  composition,  1308. 
what  assent  to  the  deed  is  sufficient,  1308. 
effect  of  valid  deed,  1308. 
cannot  be  pleaded  in  bar  by  a  joint  debtor  to  an  action  by  a 

non-assenting  creditor,  1308. 

7.  Assignment  of  contracts  by,  1413. 

assignees  entitled  to  rights  of  contract  of  bankrupt,  1413. 
to  rights  of  action,  1414. 

except  those  for  personal  damage,  1415. 
executory  contracts  of  bankrupt,  1415. 

assignees    may  complete   and   recpver 

upon,  1415,  141G. 
or   may    refuse    such  contracts,  1415, 

1416. 
contracts    involving   personal  skill   or 
qualities  of  bankrupt,  1417. 
contracts  of  bankrupt  as  trustee,  1417. 

debts   assigned   by  him   before   bank- 
ruptcy, 1417,  1418. 
debts    in    the  oider  and  disposition  of  the 
bankrupt,  1418. 
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contracts  made  after  bankruptcy,  1419. 

right  of  uncertificated  bankrupt,  1419. 
BANKRUPTCY  ACT.  THE,  1869  (32  &  33  Vict.  c.  71), 

provisions  of,  as  to  disclaimer  of  onerous  property  by  trustee,  370. 
as  to  illegality  of  contracts  made  in  consideration  of  not  opposing 

the  discharge  of  a  bankrupt,  1021,  n.  (o). 
effect  of  order  of  discharge  under,  1294. 
debts  provable  under,  1300. 
BARGAIN, 

consideration  essential  to,  24,  n.  (i). 
BARGAIN  AND  SALE, 

conveyance  by,  requires  pecuniary  consideration,  6,  n.  (5). 
BARNS, 

fixed  in  the  ground,  unremovable  fixtures,  497. 
■  set  on  blocks,  &c.,  removable,  498. 
BARRISTER, 

cannot  recover  remuneration  as  arbitrator  except  there  be  an  actual 

contract,  810. 
cannot  recover  fees,  8.'i4.  835. 
not  liable  for  neglect,  835. 

special  pleader  or  certificated  conveyancer  may  recover  fees,  835. 
action  does  not  lie  against,  for  words  in  his  s;)eeoh  pertinent  to  the 
issue,  835.  n.  {g). 
'  BASTARD, 

promise  by  reputed  father  of,  to  pay  a  sum  of  money  to  mother, 

when  binding,  62,  979. 
father  of.  when  liable  for  necessaries  supplied  to,  212. 
action  for  money  had  and  received,  to  recover  money  paid  to  the 

parish,  contrary  to  the  statute,  for  the  support  of.  927. 
contract  by  parish  officers  with  putative  father  to  take  sum  certain 
for  future  maintenance  of,  illegal,  998. 
BEER, 

brewer  may  recover  price  of,  when  supplied  to  unlicensed  ilealer,  586. 
no  action  lies  for  money  due  in  respect  of,  consumed  after  the  31st 

December,  1867,  on  the  premises  where  it  was  supplied,  594. 
implied  warranty  of  quality  of,  on  agreement  by  brewer  to  supply 
publican,  635. 
BENEFICES, 

illegal  charges  on,  1019-1021. 

what  transactions  are  void  as  amounting  to,  1020,  1021. 
BENEFIT.     See  Consfdekation. 
BET.     See  Wagers,  735-738. 

party  paying  illegal  bet  for  another,  remedy  of,  896. 
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consideration  for,  rules  as  to,  25,  26. 

burden,  in  case  of  attempt  to  impeach,  26,  and  n.  {p). 
when  it  may  l)c  inquired  into,  26. 

parol  evidence  admissible  to  impeach  consideration,  160,  16L 
but  not  to  show  a  different  consideration  from  that  expressed  on  the 

bill,  IGl. 
promise  to  pay,  after  discharge  for  want  of  notice  of  dishonor,  bind- 
ing. 54,  and  n.  (J). 
promise  to  pay  lost  bill  not  binding,  G.'i. 

implied  promise  of  banker  to  pay  bill  accepted  by  customer,  80. 
bill  must  be  in  writing,  91. 
omission  of  word  "  pounds"  in,  how  aided,  107. 

promise  to  guaranty  by  indorsing  bills,  means,  if  required  in  reason- 
able time,  lOS. 
bill  jiaijtihle  abroad,  though  made  in  England,  is  a  foreign  bill,  and 

subject  to  the  foreign  lex  loci,  130,  131. 
rule  of  construction  where  bill,  or  note  is  ambiguous,  137. 
or  payable  to  fictitious  person,  107. 
cannot  be  varied  hy  parol,  1  i-j. 

patent  ambiguity  in,  cannot  be  explained  by  parol,  149. 
general  receipt  on,  may  be  explained  by  parol,  150. 
memorandum  acknowledging  deposit  of  bills,  &c.,  does  not  require  a 

stamp,  170. 
when  an  order  to  jsay  money  must  be  stamped  as,  171,  n.  (r). 
where    given    for  preexisting  debt,  and    unstamped,  action   lies  for 

debt  without  reference  to  bill,  179. 
bill  by  infant  for  necessaries  ;  infant  not  liable  thereon,  205. 
indorsee  of  bill  accepted  b}'  infant,  may  sue  subsequent  party  thereto, 

22;i. 
bill  made  to  wife  before  marriage,  husband  alone  cannot  sue  thereon. 

22  4,  n.  (--). 
nor  can  his  assignees,  224,  n.  (z). 
payment  of  interest  to'  husband  on  bill  made  to  wife  dum  sola,  not 

sutricient  evidence  of  reduction  of  bill  into  possession,  225. 
payable  to  married  woman  passes  by  indorsement  of  husband  alone. 

228. 
husband  may  rec.-over  on,  when  made  payable  to  wife  during  mai'- 

riage,  22S. 
indorsement,  &c.,  of  bills  by  wife  as  husband's  agent  duruig  marriage, 

232,  n.  (m). 
husband  not  liable  on  note  made  by  wife  in  his  name  without  his  au- 
thority, 236. 
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note  payable  to  married  woman,  who  may  sue  thereon,  228,  and  n 
_  (z),  257. 

bill  drawn  by  British  subject  prisoner  of  war  indorsed  to  alien  en- 
emy, 261. 

when  general  authority  to  agent  to  indorse  bills  may  be  presumed, 
283,  n.  (n). 

liability  of  firm  on   bill  drawn  or  accepted   by  one   partner,  345 

335. 
or  discounted  for  one  partner,  357. 
or  made  after  dissolution  of  firm,  363. 
liability  of  executor  on  bill  made  or  indorsed  by  him,  375. 
bill  by  corporation,  how  made,  381. 
bill  given  in  payment  for  spirits  sold  contrary  to  "  Tippling  Act " 

void,  594,  n.  (r). 
outstanding  bill  bars  lien,  597. 
but  not  right  of  stoppage  in  transitu,  609. 

action  for  not  delivering  bill  for  price  of  goods,  615,  and   n.  (r). 
if  bill  given  for  warranted  goods,  vendee  cannot  set  up  breach  of 

warranty,  unless  they  be  of  no  value,  652. 
in  general,  where  bill  given,  party  cannot  insist  on  failure  of  consid- 
eration, so  as  to  raise  a  question  of  unliquidated  damages,  679. 
implied  promise  of  indemnity  to  accommodation  acceptor,  745. 
bill   as  guaranty  for  past  debt  void,  if  no  other  consideration  for, 

741. 
party  giving  note  as  surety,  on  faith  that  other  sureties  would  join, 

discharged  by  their  refusal  to  join,  773. 
taking  bill  from  principal,  when  it  discharges  surety,  783. 
discharge  of  parties  to  bill  by  giving  time  to  other  parties  thereto, 

784,  785. 
if  bill  given  for  work,  acceptor  cannot  set  up  bad  quality  or  partial 

insufficiency  thereof  in  an  action  against  him  on  the  bill,  825. 
bill  or  note,  when  evidence  of  money  lent,  879. 
action  for  money  paid  by  accommodation  acceptor  or  indorser,  890. 
right  of  accommodation  acceptor  or  indorser,  to  be  indemnified  against 

costs,  480,  747,  890,  and  n.  (d). 
interest  recoverable  upon,  954. 
bill  or  note  when  evidence  of  account  stated,  963. 
party  whose  title  to  bill  is  defeasible  on  ground  of  fraud  may  confer 

title  thereto  on  innocent  third  party,  1035. 
bill  to  secure  gaming  debts  good  in  hands  of  bond  fide  holder  without 

notice,  1007. 
bill  given  to  induce  creditor  to  forbear  opposing  bankrupt's  order  of 
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discharge  good  in  hands  of  bona  fide  holder  for  value  without  no 
tice,  1021,  and  ns.  (»),  (/)). 
notice  by  holder  of  bill,  to  drawer  or  iiidorser,  of  non-payment  by 

acceptor  or  maker  required  by  law-merchant,  1071. 
acceptor  or  maker  liable  without  presentment,  1058,  1071. 
bills  payable  after  notice  or  demand,  1072,  n.  (//). 
payment  by  banker  to  holder  under  forged  indorsement,  1100,  and 

n.  (9). 
w.here  payment  by  drawer  to  holder  discharges  acceptor,  1100. 
effect  of  vendor  receiving  dishonored   bill  accepted  by  him  in  pay- 
ment for  goods  ordered  for  ready  moiiei/,  1104. 
effect  of  general  receipt  indorsed  on,  1 10'). 
as  against  acceptor,  possession  of,  no  evidence  of  payment,  unless  bill 

shown  to  have  been  in  circulation,  llO.'). 
receipt  indorsed  on,  must  be  bj^  party  entitled  to  demand  payment, 

110;'). 
satisfaction  of  bill  as  between  drawer  and  indorsee  does  not  discharge 

acceptor  from  liability,  1133. 
defence,  that  a  bill  has  been  taken  on  account  of  debt,  1133,  1134 
form  of  ]il('a,  ll.j.'). 

during  currency  of  bill  or  renewed  bill,  claim  suspended,  1134. 
but  original  remedy  revived  on  dishonor,  &c.,  1134. 
when  taking  a  bill,  &c.,  oiierates  as  payment^  1135,  and  u.  (x). 
when  it  will  be  no  defence,  1 13G. 

when  laches  as  to  the  bill  discharges  original  debt,  1137. 
effect  of  loss  of  bill,  113S. 

provisions  of  17  &  IS  Vict.  c.  12.5.  s.  87,  :is  to,  113S,  n.  (/*). 
effect  of  altering  bill,  113S,  11G2,  n.  {f),  lir.7,  1108. 
effect  of  taking  agent's  bill,  as  regards  principal's  liability,  1139. 
or  taking  bill  of  one  of  several  partners,  or  from  new  firm,  1139,  and 

n.  (0- 
when  the  consideration  for  the  bill  may  be  inquired  into,  1140. 

bill    or    note  given    for    goods  warranted,  damages 
may  be  reduced  by  proof  of  breach  of  warranty, 
when  and  where,  1141,  u.  (f/). 
where  bill  presumed  to  have  been  given  for  debt,  1142,  and  n.  (i). 
how  to  declare  in  those  cases,  1142. 

remed}-,  if  bill  not  given  for  debt  according  to  ngreomeut,  1142. 
pleading  and  evidence,  1142,  1143,  and  n.  (o). 
when  creditor  suing  on  original  demand  must  show  dishonor  of  bill, 

&c.,  1143,  1144. 
liability  on,  may  be  discharged  at  any  time  by  parol,  1149. 
when  tender  of  amount  of  bill  is  good,  1190,  1191. 
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statute  of  limitations  as  to  bills,  1232. 
in  case  of  foreign  bills,  1232. 
effect  of  giving  bill  in  part  payment  of  debt  to  take  it  out  of  statute 

of  limitations,  125;"),  125G. 
jury  not  bound  to  give  damages  in  action  on,  1 323. 
reference  to  master  to  compute  what  is  due  on,  1334,  1335. 
BILL  OF  LADING, 

not  conclusive  evidence  of  shipment,  7,  n.  (e). 

unless  where  signed  by  ship-owner,  7,  n.  (e). 

when  it  creates  privity  of  contract  between  consignor  and  carrier, 

723. 
indorsee  of,  can  sue  thereon  in  his  own  name,  724. 
indorsement  of,  transfers  contract,  724. 
BILL  OF  SALE  OR  OF  PARCELS, 
parol  evidence  to  explain,  150,  n.(e). 
description  of  goods  in,  effect  of  as  warranty,  641,  n.  {p). 
BOARD  OF  HEALTH, 

contracts  of,  require  no  stamp,  184. 
BOARDING-HOUSE, 

is  not  an  inn,  674,  n.  (n). 

liability  of  keeper  of,  with  regard  to  guests'  baggage,  674,  n.  (n). 
BOND, 

condition  may  be  read  to  explain  obligatory  part  of,  107,  118. 
parol  evidence  inadmissible  to  vary  terms  of  condition,  146. 
infant  not  liable  on,  206. 
for  payment  of  money  carries  interest  from  time  of  obligor's  default' 

957,  and  n.  (/). 
bond  given  for  payment  of  racing  debt  and  to  prevent  "  posting  "  of 

the  obligor,  valid,  1009. 
set-off  in  action  on,  1270. 
effect  of  clause  in,  that  interest  should  run  from  date  of  bill  by  way 

of  penalty,  1319,  n.  (o). 
that  defendant  executed  bond  as  surety  and  was  ready  and  willing  to 
pay  all  that  was  equitably  due,  on  receiving  an  assignment  of  secu- 
rities, not  a  good  plea  to  action  on,  1310,  1311. 
BOOKING-OFFICE  KEEPER, 

contract  with,  when  it  binds  carrier,  685,  n.  («'). 
BOUGHT  AND  SOLD  NOTES, 

when  parol  evidence  admissible  to  explain,  152,  157,  158. 
effect  of,  where  no  entry  in  broker's  book,  551. 

memorandum  in  broker's  book  signed  by  him,  is  sufficient  to  satisfy 
the  statute  of  frauds,  although  there  may  be  no  bought  or  sold 
note,  551. 
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effect  of  discrepancy  between  bought  and  sold  note,  551. 

where  such  discrepancy  exists,  memorandum  in  broker's  book  signed 
by  him  sufficient  to  satisfy  statute  of  frauds,  552. 
BOUNDARIES, 

settlement  of,  good  consideration,  46. 
BREACH  OF  DUTY  BY  PUBLIC  OFFICER, 

contract  inducing,  void,  998. 
BREACH  OF  PROMISE  OF  MARRIAGE.     See  Marriage. 

infant  may  sue  adult  for,  though  cannot  be  sued,  222. 

in    action    for,  new  trial    on    ground    of  excessive   damages,  when 
granted,  1336,  n.  (x). 
BREACH  OF  THE  PEACE, 

contract  tending  to  create,  void,  998. 
BREWER, 

vendor  cannot  recover  for  illegal  sale  of  drugs  to,  586. 

may  recover  price  of  beer  supplied  to  unlicensed  dealer,  586,  587. 

implied  warranty  of  quality  on    agreement  by,  to    supply  publican 
with  beer,  635. 
BRICKS, 

made  under  statutable  size,  when  price  of  not  recoverable,  587. 
BROKER.     Sec  Bought  and  Sold  Notes  ;  Principal  and  Agent. 

is  agent  of  both  buyer  and  seller,  99,  5.30. 

his    signature   of   contract  binds    both    parties  under  the  statute  of 
frauds,  99,  550. 

how  he  differs  from  a  factor,  274. 

can  only  charge  cost  price  of  goods  bought,  and  commission,  803, 
n.(e)._ 

commission  of,  in  particular  cases,  803,  and  n.  (e). 

effect  of  negligence  on  his  claim  to  commission,  804. 

effect  of  illegality  of  service,  on  claim  to  commission,  805. 

sworn  broker  in  London,  acting  without  being  qualified,  could  not 
recover  commission,  805. 

but  he  might  recover  his  advances,  806. 

and  the  rule  still  applies  to  London  brokers  admitted  under  the  pro- 
visions of  33  &  34  Vict.  c.  60,  s.  5,  806. 

appraisement  by,  162,  n.  {t). 

money  had  and  received  lies  to  recover  overcharges  by,  on  levying 
distress,  940,  941. 
BROKER'S  BOOK, 

entry  of  contract  in,  when  sufficient  to  satisfy  statute  of  frauds,  551. 
BUBBLE  ACT  (6  Geo.  1,  c.  18),  lOll. 

what  sections  of  repealed  by  6  Geo.  4,  c.  91,  1011,  1012. 

effect  of  this  act,  1012. 
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eflPect  of  25  &  26  Vict.  c.  89,  and  30  &  31  Vict.  c.  131,  1012,  1013. 
contract  for  purchase  of  shares  in  illegal  company,  void,  1013. 
BUILDERS  AND  CARPENTERS, 

in  action  for  extra  work,  must  produce  original    contract  stamped, 

168,  824,  n.  (a), 
voluntary  services,  824,  n.  (b). 
contract  for  work,  when  to  be  in  writing,  822. 
who  is  the  proper  party  to  sue  thereon,  823. 
right  to  charge  for  extras,  823,  and  n.  (2^). 
in  case  of  specific  contract,  where  original  agreement  can  be  traced, 

823,  824. 
how  far  party  bound  by  assenting  to  extra  work,  824. 
effect  of  provision  in  contract  that  extras  are  to  be  ordered  in  writ- 
ing, 825. 
when  the  claim  may  be  reduced  by  showing  badness  of  work  or  ma- 
terials, 825,  and  n.  (/). 
this  is  no  ground  for  reducing  amount  of  bill  of  exchange  given  for 

work,  825. 
when  party  may  recover  on  quantum  meruit  for  work  done  under 

special  contract,  826,  and  n.  (i). 
measure  of  damages  in  such  case,  827,  and  n.  (/c). 
remedy  where  special  agreement  to  do  work,  828-831,  and  ns.  (I), 

(m),  and  («). 
rule  where  work   to  be  completed  before  anything  is   to  be  paid, 

831,  and  n.  (n). 
effect  of  accidental  destruction  of  work  by  fire,  832,  833,  and  ns. 

(p)  and  (g). 
party-wall  act,  833. 

contract  in  contravention  of  metropolitan  building  act,  void,  833. 
rule  in  case  of  conditional  contract  to  pay,  on  production  of  archi- 
tect's or  engineer's  certificate,  833,  and  n.  (x). 
liability  of  registered  owner  of  ship  for  repairs,  834. 
how  to  declare  for  work  and  materials,  &c.,  834. 
BURDEN  OF  PROOF, 

relative  to  the  consideration  of  a  bill  or  note,  25,  26,  and  n.  (p). 
BURIAL,  EXPENSES  OF, 

of  husband,  wife,  or  child,  infant  liable  for,  197. 
liability  of  executors  of,  81,  375,  888,  889. 
of  a  wife,  liability  of  a  husband  for,  on  implied  request,  81,  888. 
BUTTER, 

price  of,  not  recoverable,  where  it  is  packed  and  sold  in  unmarked 

vessels,  588. 
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CABLES,  CHAIN, 

sale  of,  unlawful  unless  they  have  been  previously  tested  and  stamped, 
688. 
CADET.SIIIP  IN  EAST  INDIA  COMPANY'S    SERVICE, 

sale  of,  illegal,  1016. 
CALLS, 

action  for,  infont's  liability  in,  202. 

implied   promise   by    transferee,  of  shares    to    indemnify  transferer 
against  calls  subsequent  to  transfer  but  before  registration,  74.5. 
S'Jl. 
action  for,  by  railway  company,  is  within  3  &  4  Will.  4,  c.  42,  s.  3, 
1227,  n.  (a). 
CANAL, 

statutes   restricting    liability  of  carriers   by,  718,  719,  n.  (w),  720, 
721. 
CANCELLATION, 

effect  of  cancellation  of  contract  by  mistake  or  accident,  1169. 
CAPACITY  TO  CONTRACT, 

.assent  of  parties  pre-supposes,  185. 
necessary  to  valid  contract,  185,  180. 
general  rules  as  to,  185,  186. 
presumption  of,  186. 

want  of,  must  be  proved  by  party  setting  it  up,  186. 
nature  of  incapacity  and  its  effect  upon  the  contract,  186. 
weakness  of  mind  short  of  insanity  does  not  incapacitate  from  enter- 
ing into  contract,  186. 
nor  immaturity  of  reason  in  person  of  mature  age,  18G. 
nor  absence   of   skill   upon    the  subject  of  the  particular  contract, 

180. 
capacity  to  buy  land,  400-402. 
CARELESSNESS, 

medical  man  liable  for,  808,  and  n.  (/). 
CARPENTER.     See  Builders  and  Caiu'enters. 
CARRIAGE, 

liability  of  innkeeper  for  loss,  &c.,  of,  not  affected  by  26  &  27  Vict.f. 
41,  G77. 

hirer  of,  when  not  liable  for  injury,  caused  by  negligence  of  driver, 
680. 
CARRIER, 

1.  Who  is  a  common   carrier,  081,  and  ns.  («')  and  (/i^),  682,  and  n. 
("),  683,  and  n.  (;y). 
who  is  not,  683,  and  n.  (i),  G81,  and  n.  (c). 
rules  as  to  his  obligation  to  carry,  684,  685. 
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not  bound  to  carry  goods,  specially  dangerous  within  the  mean- 
ing of  29  &  30  Vict.  c.  69,  685. 

he  ought  to  carry  in  the  usual  course,  685. 

delivery  to  carrier  necessary  in  order  to  charge  him,  685,  and 
n.  (0. 

such  delivery  must  be  in  conformity  with  the  known  course  of 
the  carrier's  business,  685,  and  n.  («),  686. 

carrier's  receipt  for  goods  not  liable  to  stamp  because  the  'goods 
are  above  the  value  of  20Z.,  164,  and  n.  (Z),  685,  n.  (i). 

delivery  of  passengers'  luggage  to  railway  company,  what  suffi- 
cient, 686,  687,  and  n.  (to),  691,  n..  (A). 

as  to  his  hire,  687. 

charge  need  not  be  uniform  to  all,  687. 

exception  in  case  of  railway  company  incorporated  by  statute, 
687,  n.  (o). 

right  to  be  prepaid,  688. 

his  lien  at  common  law,  688. 

lien  of  railway  companies  under  8  Vict.  c.  20,  s.  97,  688. 

carrier  an  insurer  of  goods  intrusted  to  him  against  loss  or  in- 
jury, 688. 

when  excused  for  loss  or  injury,  689,  and  n.  (a). 

liable  for  loss  by  robbery,  690. 

or  for  loss  by  fire,  690,  and  n.  (c). 

unless  caused  by  lightning,  690,  n.  (c). 

or  for  wrongful  seizure  by  third  parties,  690. 

carrier  not   responsible  for  delay  in  delivery  of  goods,  689,  n. 
(a),  690. 

unless  such  delay  is  occasioned  by  causes  within   his  control, 
689,  n.  (a),  690. 

may  limit  his  liability  as  insurer  by  special  contract,  660,  and 

liable  for  misconduct  and  negligence,  notwithstanding  limitation 
by  notice  on  special  agreement,  690,  n.  (/). 

limitation  of  liability  by  one  carrier,  does  not  inure  to  the  ben- 
efit of  connecting  carrier,  690,  n.  (/). 

contracts  limiting  liability  by  railway  and  canal  companies,  691. 

must  be  just  and  reasonable,  692. 

by  whom  to  be  signed,  691,  and  n.  {g). 

whether  contract  just  and  reasonable  is  a  question  for  the  court, 
692. 

what  conditions  or  contracts  just  and  reasonable,  692,  693,  694. 

liability  under,  692-695. 
VOL.  II.  48 
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how  far  exemption  protects  carrier  from  losses  by  his  own  negli- 
gence, 690,  n.  (/),  694. 

loss  by  felony  of  servants,  694,  695. 

railway  or  canal  company  cannot  limit  their  liability  by  notice, 
695. 

except  such  notice  as  is  given  under  11  Geo.  4  &  1  "Will.  4,  c. 
68,  695. 

or  under  31  &  32  Vict.  c.  119,  s.  14,   695,  and  n.  (x). 

effect  of  by-law  of  railway  company,  695. 

doubtful  whether  railway  company  liable  as  common  carriers 
in  respect  of  passengers'  luggage,  695. 

proof  of  special  contract  in  ordinary  cases,  696,  and  ns.  (c)  and 

(rf). 

mere  concealment  without  fraud,  not  sufficient  to  relieve  carrier, 
696,  697,  and  n.  {g). 

aliter,  if  there  be  fraud,  697,  and  n.  ((/). 

carrier  not  liable  for  loss  of  merchandise  packed  up  with  passen- 
ger's personal  luggage,  698,  and  n.  (A). 
See   Luggage. 

carrier  cannot  alwaj's  insist  on  disclosure  of  contents  of  pack- 
ages intrusted  to  him,  699. 

but  ouglit  to  be  informed  if  contents  dangerous,  699. 

not  liable  for  loss  by  owner's  neglect,  700. 

or  where  there  is  a  private  bargain  with  servant  of  carrier,  700, 
and  n.  (y/). 

how  far  carrier  relieved  by  passenger  having  the  opportunity 
of  observing  his  luggage,  700,  and  n.  (cj),  701. 

not  liable  where  there  is  an  inlierent  defect,  701. 

when  liability  of  carrier  ceases,  702,  and  n.  (2),  703,  n.  (A). 

rule  as  to  luggage  of  passenger  by  railway,  702,  and  n.  (s). 

rule  where  parcel  is  to  pass  through  the  hands  of  several  car- 
riers, 703,  and  n.  (a). 

where  entire  contract  for  whole  journey,  703,  704,  and  n.  (d). 

how  far  liable  for  goods  after  forwarded  upon  connecting  lines 
of  travel,  704,  n.  {d),  706,  n.  (e). 

carrier  bound  to  deliver,  707. 

where  and  to  whom,  707,  708,  n.  {k). 

whether  bound  to  deliver  at  consignee's  residence,  707,  708,  n. 

distinction  when  goods  are  carried  by  rail- 
way, 708,  n.  (/.•). 

effect  of  usage,  course  of  business,  aud  prac- 
tice of  the  carrier,  708,  n.  [k). 
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what  may  constitute  delivery,  707,  708,  and  n.  Qc),  709,  n.  (Z). 
he  must  at  least  notify  arrival,  708,  n.  {k),  711. 
consignor  may  change  destination  of  goods  during  transit,  711. 
liability  of  carrier  after  refusal  of  goods  by  consignee,  708,  n. 

{h),  712. 
when  carrier  liable  as  warehouseman,  708,  n.  (/c),  712,  and  n.  («). 
waiver  of  rights  respecting  delivery  by  contract,  708,  n.  {k). 
goods   received  by  owner  at  place  short  of  their  destination, 

708,  n.  {k.) 
delivery  excused  where  goods  thrown  overboard  from  necessity, 
708,  n.  (k). 

so  where  right  of  stoppage  in  transitu  is  ex- 
ercised, 708,  n.  (7c). 
so  where  goods  perish  from  inherent  defect, 
708,  n.  (Ic). 
burden  of  proof  on  earlier  to  discharge  himseli  on  failure  to  de- 
liver, 708,  n.  {k). 
2.  Of  carrier's  liability  under  11  Geo.  4  &  1  Will.  4,  c.  68,  715,  et  seq. 
effect  of  notice  independently  of  11   Geo.  4  &  1  Will.  4,  c.  68, 

712,  713,  and  n.  {u). 
at  common  law  might  limit  responsibility  hy  notice,  713,  and 

n.  {u). 
if  two  notices,  he  is  bound  by  that  least  beneficial  to  himself,  137. 
provisions  of  the  carriers'  act  (11   Geo.  4  &   1  Will.  4,  c.  68), 
715-719. 

1.  carrier  not  liable  for  certain  goods  above  value  of  lOZ., 

unless   delivered   as    such,   and   increased   charge   ac- 
cepted, 716. 

2.  increased  charge  may  be  demanded  ;  notice  thereof  to  be 

exhibited  in  office,  717. 

3.  carrier  to  give  receipt,  and  if  he  neglects  not  entitled  to 

benefit  of  act,  717. 
such  receipt  does  not  require  stamp,  164,  n.  (Z),  685,  n. 
(i),  717. 

4.  public  notice  does  not  limit  liability  of  carrier  in  respect 

of  other  goods  conveyed,  718. 

6.  provisions  of  act  do  not  affect  special  contracts  for  con- 

veyance of  goods,  718. 

7.  parties   entitled  to   damages  for  loss   may  also   recovei' 

extra  charges,  718. 

8.  provisions  of  act  do  not  protect  carrier  from  liability  for 

felonious  acts  of  his  servants,  718. 
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9.  carrier  liable  only  for  damages  proved,  not  exceeding 
declared  value,  with  increased  charges,  718,  719. 
general  effect  of,  and  decisions  on  the  above  act,  719-721. 

3.  Carriage  of  animals  under  17  &  18  Vict.  c.   31,  by  railway  and 

canal  companies,  689,  n.  (a),  721. 

damages  recoverable  limited,  except  in  case  of  special  contract, 
721. 

burden  of  proof  of  injury  and  value  to  be  on  claimant,  721,  722. 

the  statute  applies  to  cases  where  the  loss,  &c.,  has  happened 
while  the  animal  was  being  delivered  for  the  purpose  of  car- 
riage, 722. 

the  value  must,  therefore,  be  declared  before  the  act  of  delivery 
begins,  722. 

declaration  of  value  must  convey  distinct  intimation  to  company 
that  sender  intends  to  hold  them  liable  for  higher  sum,  722. 

effect  of  declaration  that  animal  is  of  less  value  than  sums  men- 
tioned in  statute,  722. 

4.  Who  is  to  sue  the  carrier,  722. 

consignee,  when,  722,  724,  n.  (c^). 

consignor,  when,  723. 

agent  or  servant,  723. 

who  may  sue  on  bUl  of  lading,  724. 

rights  of  indorsee  of  bill  of  lading,  724. 

5.  Who  is  liable  to  the  carrier  for  his  freight,  725. 

the  consignor  prima,  facie  liable,  725. 

delivery  by  carrier  to  consignee,  so  that  the  carrier's  lien  is  lost, 
does  not  of  itself  raise  an  implied  promise  by  consignor  to 
pay,  725. 

but  a  bill  of  lading  making  goods  deliverable  to  consignee  pay- 
ing freight,  is  evidence  from  which  jury  may  infer  contract 
to  pay  by  consignee,  725. 

what  acts  of  carrier  will  be  defence  against  his  claim  for  freight, 
723,  n.  {y). 

6.  Damages  in  action  against  carrier  for  non-delivery,  726. 

ordinary  measure  of  such  damages,  725. 
when  special  damages  recoverable,  725. 

for  default  in  sending  messages,  by  telegraph  companies,  725, 
n.  ii). 
liability  of  carriers  of  passengers,  726. 
wagoner,  occasionally  carrying  passengers  on  his  wagon,  or  a 

railroad  company,  on  a  freight  train,  726,  n.  {h). 
proprietors  of  steamboats,  729,  n.  (F). 
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who  is  a  passenger,  727,  728. 

rights  of  persons  taking  places  by  coach,  726,  n.  {I). 
carrier  of  passengers  liable  only  for  negligence,  726,  n.  {¥),  728. 
what  acts  of  negligence  will  charge  him,  726,  n.  {k"^),  730,  and 
n.  (n). 

rule  as  to  carriers  of  passengers  by  railway,  726,  n.  (B) 
729,  n.  (P). 
not  liable  for  accident  arising  from  latent  defects  in  carriage, 

730,  and  n.  (re), 
duty  of  carrier  of  passengers  to  take  all  who  offer,  729. 
exceptions,  729,  and  n.  (F). 
to  provide  safe  coaches,  &c.,  careful  drivers,  conductors, 

&c.,  729,  and  n.  {¥),  730,  731. 
to  go  over  the  whole  route,  and  stop  at  the  usual  places, 

730. 
to  keep  track  in  order,  in  case  of  railway  company,  729,  n. 
(P),  731. 

and  bridges,  729,  n.  (F). 
to   adopt  improvements   for  the  protection  of  passengers, 
730,  n.  (re), 
implied  undertaking  by  railway  company  that  another  company's 
line  over  which  it  carries  passengers  is  in  a  proper  condi- 
tion, 731. 
proprietor  of  mail-coach  liable  for  misconduct  of  driver,  728,  n.  {k). 
his  duty  as  to   providing  a  proper  conveyance,  &c.,  729,  and  n. 
(¥),  730,  731. 

to  warn  passengers  of  danger,  731. 
to  adopt  safe  course,  731. 
evidence  of  negligence,  732,  and  n.  (u). 
when  excused  by  passenger's  negligence,  733. 
of  that  of  a  third  party,  733. 
action  by  executor  under  9  &  10  Vict.  c.  93,  and  27  &  28  Vict. 

c.  95,  734. 
how  damages  are  to  be  calculated  under  this  statute,  734,  n.  (g). 
against  railway  company  for  not   carrying    according    to  time 

bills,  734. 
as  to  damages  recoverable  in  such  case,  735,  n.  (h). 
action  for  money  had  and  received  will  lie  against,  to  recover  exces- 
sive charges  paid  to,  to  get  possession  of  goods,  941. 
CATTLE, 

illegal  sales  and  purchases  of,  by  salesmen  in  London,  595. 
limitation  of  liability  of  railway  and  canal  companies  as  carriers  of, 
by  Stat.  17  &  18  Vict.  c.  31,  721. 
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price  of,  not  recoverable  under  count  for  goods  sold,  616. 

duty  of  agister  towards,  67.>,  and  n.  {h}).     See  Agister. 

agister  has  no  lien  on,  without  express  agreement,  801,  n.  (m). 
GA  VEAT  EMPTOR,  630,  634,  639,  1089. 
CERTAINTY, 

what  required,  to  render  contract  good,  92,  1477. 

instances  of,  93. 

although  particular    expression  uncertain,  court  may  give   effect  to 
clause  in  which  it  occurs,  93. 
CERTIFICATE, 

of  architect,  when  essential  to  recovery  for  work  done  on  contract, 
833,  1087.  n.  (s). 

money  paid  by  bankrupt  to  creditor  to  induce  him  to  sign  may  be 
recovered  back,  939. 
CERTIFICATED  CONVEYANCER, 

may  have  an  action  for  fees,  835. 

but  not  if  he  profess  to  be  an  attorney,  835,  n.  (Ji). 

has  no  lien  for  his  charges  on  deeds  delivered  to  him,  801,  n.  (u). 
CESTUI  QUE  TRUST."  See  Trustees. 
CHAIN  CABLES, 

sale    of,   unlawful,  unless    they    have   been    previously    tested    and 
stamped,  688. 
CHAJMPERTY, 

illegal,  906. 

what  constitutes,  996,  997. 
CHARGES  ON  P.ENEFICES. 

when  illegal,  1019-1021. 
CHARTER-PARTY, 

in  contracts  of,  same  person  may  act  as  principal  and  agent,  307. 

cases  on  contracts  of,  1082,  n.  (e). 

performance  of  stipulation  in,  not  excused  by  occurrence  of  accident, 
1075. 

when  performance  of  condition  precedent  necessary  to  recovery  on 
covenant  in,  1087,  n.  (s). 
CHATTELS, 

gift  of,  what  n(_'cessary  to  render  it  binding,  60. 
CHECK  ON  BANKER, 

implied  promise  of  banker  to  honor  customer's  check,  80,  878. 

drawn  by  A.  in  favor  of  B.  not  evidence  of  money  lent  by  A.  to  B., 
879. 

banker  paying  forged  check  must  bear  the  loss,  932. 

unless  forgery  facilitated  by  customer's  negligence,  932. 
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when  payment  of,  must  be  proved,  1105,  n.  (r). 

where  drawn  payable  to  order  on  demand,  banker  may  pay  it  if  it 

purport  to  be  indorsed  by  payee,  1100,  n.  (q). 
when  evidence  of  payment,  1105. 

operates  as  payment  until  it  has  been  presented  and  refused,  1105. 
effect  of  laches  in  presenting,  1105,  n.  (t). 
effect  of  taking  check  instead  of  money  from  agent  of  debtor,  1107 

n.  (c). 
tender  by  check,  when  valid,  1196. 
money  lent  by,  effect  of  statute  of  limitations  on,  1232. 
CHEMIST  AND  DRUGGIST, 

qualification  and  claim  of,  for  services,  807. 
CHILD, 

of  deceased  partner  of  trader  receiving  by  way  of  annuity  portion  of 
such  trader's  profits  not  thereby  made  a  partner,  335. 
CHIMNEY-GLASSES  AND  BACKS, 

removable  fixtures,  498. 
CHIMNEY-PIECES, 

in  general  not  removable,  497. 
ornamental,  removable,  498. 
OffOSH  IN  A  GTION.     See  Assignment. 
assignment  of,  a  sufficient  consideration,  45. 

does  not  give  assignee  right  to  sue  in  his  own  name,  45. 
need  not  be  by  deed,  45,  n.  (d). 

may  be  pleaded  by  way  of  equitable  defence  at  law,  45,  n.  (e). 
assignee  of,  takes  subject  to  all  equities  of  assignor,  45,  n.  (e). 
of  wife,  what  a  sufficient  reduction  into  possession  of  by  husband, 

225. 
consequence  of  husband  not  reducing  wife's  chose  in  action  into  pos- 
session during  her  lifetime,  224. 
CHURCHWARDENS, 
liability  of,  395. 
their  successors  bound  in  equity  to  complete  reasonable  agreement 

by  parish,  395. 
money  lent  to  one,  395. 
one  employing  surveyor,  395. 
retainer  of  attorney  by  one,  395. 

repairing  church  may  make  rate  to  reimburse  themselves,  396. 
suit  by  successors  against  predecessors,  396. 
how  far  a  corporation,  397. 

may  hold  real  property  if  for  the  benefit  of  the  parish,  400. 
when  money  had  and  received  lies  against,  910. 
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CIDER, 

no  action  lies  for  money  due  in  respect  of,  consumed  after  31st  De- 
cember, 1867,  on  the  premises  where  it  was  supplied,  594. 
CIRCUITY  OF  ACTION, 

defence  allowed  in  order  to  avoid,  1086. 
GIVILITER  MORTUUS, 

liability  of  wife  if  husband  be,  252. 
CLAUSULA  mOONSUETJE  SEMPER   INDUOUNT  SUSPI- 

GIONEM,  571. 
CLERGY, 

what  charges  on  benefices  by,  are  illegal,  1019-1021. 
CLUB, 

rule  as  to  liability  of  members  of,  for  goods  supplied  to,  339,  n.  {d). 

liability  for  goods  supplied  on  order  of  house  steward  of,  612,  n.  (c). 
COALS, 

if  proper  ticket  not  delivered  on  sale  of,  price  not  recoverable,  587. 

when  breach  of  contract  to  get,  not  excused  through  expense  of  rais- 
ing from  pit  greater  than  value  of  coals  raised,  1075,  1076. 
COFFEE-HOUSE, 

in  London  where  beds  provided,  is  an  inn,  674,  n.  (n). 

aliter,  where  it  is  a  mere  coffee-house,  674,  n.  (n). 
COGNOVIT, 

stamp  on  when  necessary,  169. 

given  by  an  infant  is  void,  206. 

when  for  part  of  debt  a  bar  to  second  action,  1171,  n.  (a). 
COHABITATION, 

liability  of  a  person  on  contract  of  his  kept-mistress,  240,  241. 

contract  inducing  illicit  cohabitation  void,  979. 

or  in  consideration  of  past  cohabitation,  unless  under  seal,  979. 

past,  will  not  render  void  specialty  founded  thereon,  980. 
COLONIAL  COURT, 

decree  of,  action  lies  on,  88. 
COMMISSION.     See  Principal  and  Agent. 

agent's  right  to,  803,  804. 

secret  agreement  to  pay,  for   recommending  customers,  said   to   be 
illegal,  1056. 
COMMISSIONER  TO  EXAMINE  WITNESSES, 

may  sue  for  fees,  872. 
COMMISSIONERS  OF  INCLOSURE, 

incapacity  of,  to  buy  the  land,  403. 
COMMISSIONERS  OF  ROADS,  &c., 

treasurer  of,  cannot  sue,  316,  n.  (c/). 

liability  of,  on  contracts,  388. 

in  general  are  personally  liable,  388. 
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effect  of  Stat.  10  Vict.  c.  16,  388,  389. 

rule  where  rates,  &c.,  are  alone  liable,  389. 

remedy  against  commissioners  in  such  a  case,  389,  n.  {f). 

liability  of  corporation  of  borough,  under  5  &  6  Will.  4,  c.  76,  s.  92, 
389. 

liability  of  justices  of  peace  contracting  under  act  of  parliament,  389. 

liability  of  clerk  of  county  court  for  work  done  by  his  order  to  court- 
house, 389. 

rule  where  commissioners  may  be  sued  in  name  of  their  clerk,  390. 

liability  of  clerk  of  local  board  of  health  under  11  &  12  Vict.  c.  63, 
390. 

on  what  contracts  commissioners  can  sue,  390. 
COMMODATUM,  668. 

liability  of  borrower,  668,  and  ns.  (h)  and  {j). 

liability  of  lender,  669. 
COMMON  CARRIER,  681-712,  and  notes. 

who  is,  681,  and  ns.  {t^),  (f),  682,  n.  (u),  683,  ns.  (y)  and  (J). 

who  is  not,  684,  and  n.  (c). 

rules  as  to  his  obligation  to  carry,  684  et  seq. 
COMMON  COUNT.     See  Goods,  Moneys. 

cannot  be  used  in  actions  on  specialties,  10. 
COMMON,  TENANT  IN, 

holding  over,  does  not  bind  his  companion,  452. 

money  had  and  received  does  not  lie  by,  against  his  co-tenant  for  re- 
ceiving more  than  his  share  of  the  profits,  907. 
COMPANY,  BANKING, 

contracts  by,  how  to  be  made,  384. 

set-off  in  actions  by  and  against,  1276. 
COMPANY,  JOINT  STOCK, 

when  a  subscriber  to  becomes  a  partner,  324,  325. 

when  liable  to  the  world  as  such,  where  company  unincorporated,  337. 

where  company  incorporated  under  25  &  26  Vict.  c.  89,  s.  6,  339. 

power  of  directors  of  incorporated  company  to  affix  seal,  378,  n.  (s). 

action  by  director  against  company  for  remuneration,  378,  n.  («),  799. 

right  of  incorporated  company  to  sue  on  contract  not  under  seal,  384. 

contracts  by,  383,  384. 

contracts  ultra  vires,  385. 

money  had  and  received  by  allottee  of  shares,  to  recover  back  sub- 
scription to,  926,  1049. 

illegal  companies  and  associations,  sale  of  shares  in,  1011-1013. 

provisions  of  the  25  &  26  Vict.  c.  89,  and  30  &  31  Vict.  c.  131,  as  to, 
339,  384,  1012,  1013. 

set-off  by  contributory  in  action  to  recover  money  due  to,  1289. 
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COMPOSITION  DEED.     See  Arrangement,  Deed  of. 

a  good  consideration,  for  promise  by  creditor  to  accept  less  than  de- 
mand, (V2,  Go. 
coustruction  of,  how  affected  by  recital,  that  only  debts  put  opposite 

names  to  be  released,  121. 
when  creditor  signing,  discharges  surety,  775,  and  n.  {u). 
money  privately  paid  to  creditor  to  induce  him  to  concur  in,  how  it 

may  be  recovered  back,  i)39,  940. 
ill  case  of  composition  deed,  private  agreement  between  one  creditor 

and  debtor  for  further  payment  void,  lOfiO,  1055. 
signature  of,  ^ov  part,  binds  for  the  whole  debt,  1052,  1158. 
creditor  who  signs  bound  to  the  amount  of  his  debt,  although  it  is  not 

set  opposite  to  his  name,  105;i. 
creditor  signing  and  afterwards  suing  debtor,  contrary  to  terms  of, 

guilty  of  fraud,  1051. 
when  creditor  may  sue  on  collateral  securities,  1054. 
effect  of  subsequently  receiving  further  jiayment,  1053. 
as  to  recovering  money  paid  to  induce  creditor  to  sign,  1053,  n.  {r). 
debtor  must  tender  bills  agreed  to  be  taken  for  composition,  1057, 

1058. 
payment  and  acceptance  of  composition  operates  as  a  release  in  toto, 

1157,  1158. 
effect  of  creditor  being  prevented  from  signing  deed,  1157,  n.  («). 
effect  of  clause  that  all  creditors  should  sign,  1158. 
when  tender  dispensed  with  in  such  a  case,  1158,  1159. 
when    mere  agreement  for,   not  carried  into   effect,  binds  creditor, 

1150. 
effect  of,' on  securities  held  by  creditor,  1159. 
effect  of  non-payment  of  composition,  1159. 
effect  of  proviso  in,  that  all  the  trustees  should  sign,  1160. 
tender  of  composition  money  to  a  non-assenting  creditor,  pleadable 

in  bar  to  an  action  by  him,  1308. 
COxMl'OSITION  IN  LIEU  OF  TITHES, 
contract  for,  need  not  be  in  writing,  659. 
remedy  thereon,  659. 
admits  title  of  plaintiff,  660. 

remedy  where  value  does  not  exceed  10/.  j'early,  660. 
how  contract  determined,  660. 
apportionment  under,  661. 
(COMPOUND  INTEREST, 

when  allowed,  957,  and  n.  (h),  958. 

in  case  of  mercantile  accounts  current,  958. 

when  customer  bound  by  banker's  practice  to  charge,  958. 
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contract  for,  illegal,  991. 

so  also  is  :i  contract  for  compounding  a  misdemeanor  of  a  public  na- 
ture, 991. 
COMPROIMISE  OF  CLAIM, 

when  a  good  consideration  for  a  promise,  29,  and  n.  (e),  46,  and  n.  {m}). 
CONCEALMENT.     See  Fkaud  ;  Insurance. 

fraudulent,  contract  founded  on,  not  enforced  in  equity,  1473,  and  n. 

(P)- 
CONCESSI, 

this  word  formerly  held  to  mate  an  implied  covenant,  79,  n.  (m). 

not  so  now,  79,  n.  (?n). 
CONCURRENT  CONSIDERATION, 

what,  7.'j. 

plaintiff  must  aver  readiness,  and  willingness  to  perform,  73,  1084- 
1086. 
CONDITION, 

contract  may  be  inferred  from,  126. 
CONDITION  PRECEDENT, 

rules  as  to  performance  of,  1083,  1084. 

may  be  divisible,  1084. 

right  to  rescind  contract  on  non-pcrformauce  of,  1090. 

award  may  be,  to  right  to  bring  an  actioiij  1183. 
CONDITION  SUBSEQUENT, 

release  may  be  avoided  by,  1147. 
CONDITIONAL  PROMISE, 

to  pay  debt  contracted  during  infancy,  -20,  and  n.  (e^). 

how  to  declare  on,  220. 

effect  of,  under  statute  of  limitations,  1246. 

how  to  declare  on,  1261. 
CONDITIONAL  TENDER, 

when  bad,  1194. 

what  amounts  to,  1195. 
CONDUCT  MONEY, 

when  action  lies  against  witness  to  recover,  927. 
CONFIRMATION, 

of  contract  made  during  infancy,  215-221. 

by  one  ignorant  that  he  was  not  liable,  215,  n.  (s). 
CONSENT, 

by  defendant  to  judges'  order  does  not  require  stamp,  169. 
CONSEQUENTIAL  DAMAGES, 

when  recoverable,  652,  1324-1329. 

released  by  deed  of  arrangement  of  a  bankrupt,  1295. 
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CONSIDERATION, 

not  necessary  in  contract  of  record,  3. 

or  by  deed,  6. 

qualifications  of  this  proposition,  6,  n.  (6),  7,  n.  (c). 

not  necessary  to  release,  if  under  seal,  1145,  1146. 

essential,  if  contract  not  under  seal,  6,  11,  24,  and  n.  (i). 

no  exception,  though  contract  in  writing,  24,  25. 

or  in  case  of  mercantile  contract,  25. 

rule  as  to  bills  and  promissory  notes,  25. 

ffood  and  valuable  consideration,  distinction  between,  27. 

distinction  between  ffood  and  valuable  consideration  in  case  of  deeds, 

27. 
consideration  if  not  expressed  in  deed  may  be  proved  by  parol,  24, 

n.  (i),  27,  149,  n.  (r). 
where  nominal    consideration    expressed   in    deed   evidence  may  be 

given  aliunde  of  real  consideration,  24,  n.  (i),  149,  n.  (r). 
effect  of  acknowledgment  of  payment  of,  in  a  deed,  8,  ns.  (e^),  and  (h).  ' 
presumption  as  to,  in  bill  or  note,  26,  n.  (jo). 
consideration  for  simple  contract  must  be  valuable,  27. 
what  considerations  are  valuable,  28. 
general  rule  as  to  sufficiency  of  consideration,  28,  and  n.  (a),  31,  n. 

('")■ 
(juestion  of  adequacy's  for  the  court,  29,  n.  (d). 
■inadequacy  of,  equity  will  not  set  aside  sale  of  estate  on  account  of, 

30,  403. 
rule  as  to  adequacy  of,  with  respect  to  benefit  conferred  o«  promisor,  • 

29,  30. 
inadequacy  of,  not,  per  se,  proof  of  fraud,  1049,  1050. 
with  respect  to  charge  imposed  on  prornisee,  31,  and  n.  (m^),  32-35. 
illustrations  of  this  rule,  31-35. 

promise  to  pay  disputed  claim,  if  claimant  will  swear  to 

its  correctness,  32,  u.  (q). 
waiver  of  a  legal  I'ight,  32,  n.  (?•). 
incurring  a  liability,  32,  n.  (r). 
gratuitous   subscriptions  on  ground   of   which  liabilities 

are  assumed  32,  n.  (r),  50,  n.  (d). 
subsisting  obligation  to  do  a  thing,  32,  u.  (r). 
forbearance  to  enforce  a  Ji.  fa.  against  goods  of  third  person  a  good 

consideration,  34. 
request  to  sheriff  not  to  execute  a  Ji.  fa.  a  good  consideration,  35, 

n.  (c). 
promise  to  endeavor  to  do  a  thing,  34,  and  n.  (6). 
forbearance  to  sue,  &c.,  when  a  good  consideration,  35-41,  and  notes, 
372. 


INDEX.  1553 

CONSIDERATION  —  Continued. 

intrusting  another  with  property,  when  a  good  consideration,  41-44. 

assignment  of  a  chose  in  action  or  right  a  sufficient  consideration,  45. 
assignee  may  sue  on  express  promise  by  debtor, 
45,  n.  {d). 

promise  to  assign  an  expectancy  a  sufficient  consideration,  46. 

release  of  equitable  claim,  46. 

no  consideration  where  promisee  had  no  interest,  46. 

prevention  of  litigation  a  good  consideration,  46. 

or  giving  up  doubtful  claim,  46,  n.  (m),  48. 

or  doubtful  estate  at  will,  50. 

compromise  of  a  claim,  29,  n.  (e),  46,  and  n.  {m^). 

ground  on  which  compromise  is  a  good  consideration, 
46,  n.  {m}). 

promise  for  a  promise  sufficient  consideration,  50,  and  n.  («?). 

promises  to  contribute  to  a  common  pbject,  50,  n.  (d). 

moral  obligation  not  a  sufficient  consideration,  52,  53,  and  n.  {k.) 

examination  of  cases  with  reference  to  this  rule,  54. 

promise  to  pay  debt  barred  by  time  is  binding  on  promisor,  54. 

or  to  pay  bill  liability  to  which  is  discharged  for  want  of  notice  of 
dishonor,  54,  and  n.  (f). 

or  by  infant   on  coming  of  age,  to  pay  debt   contracted  during  in- 
fancy, 55. 

or  to  pay  money  lent  on  usurious  terms,  55. 

promise  by  widow  to  pay  debt  incurred  during  coverture  not  bind- 
ing, 55,  56,  and  n.  (c). 

unless  she  had  separate  estate  which  was  bound  by  such  debt,  54. 

past  seduction  not  a  good  consideration,  57. 

promise  by  child  to  repay  father-in-law  for  maintenance,  when  good, 
57. 

promise  to  refund  money  recovered  after  it  had  been  previously  paid, 
52,  n.  Qi). 

promise  to  pay  a  debt  voluntarily  released,  58,  n.  (h). 

promise  to  pay  debt  discharged  under  insolvent  or  bankrupt   law, 
58,  n.  {k). 

gratuitous  promises,  24,  25,  58. 

services  performed  gratuitously,  34,  n.  (J). 

gratuitous  license,  34,  n.  (b). 

part  payment  of  sum  due  no  consideration  for  forbearance  to  collect 
balance,  34,  n.  (5),  61,  n.  {x). 

promise  founded  on  payment  of  a  debt,  61,  n.  (x). 

gratitude  and  kindness  not  a  sufficient  consideration,  58,  59. 

natural  love  and  affection,  &c.,  27,  59. 

education  of  child  where  no  contract  by  parent,  insufficient,  59. 
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a  gifl,  not  by  deed  or  delivery,  insufficient,  60. 

or  promise  founded  on  performance  of  duty  imposed  by  law,  60. 

as  by  master  of  ship  to  pay  extra  wages  for  extraordinary  exertions, 

60,  Gl,  a  idn.  (m1). 
or  compensation  to  witnesses  for  loss  of  time,  61,  and  n.  (z). 
promise  by  the  father   of  a  bastard  to   pay  the  mother    a   sum    of 

money  if  she  support  the  child,  good,  62,  979,  980. 
promise  to  pay  debt  of  third  person  already  incurred,'  void,  62,  and 

n.  (rf),  69. 
unless  credit  originally  given  at  promisor's  request,  62. 
promise  to  accept  less  than  whole  debt,  void,  unless  on  new  consider- 
ation, 02,  63,  ns.  (e^),  and  (/). 
or  to  pay  lost  bill,  63. 
or  to  revive  a  void  security,  63. 

or  to  pay  compensation  for  .wrongful  act  or  omission  of  promisor,  63. 
promise  by  husband  to  pay  debt  contracted  by  wife  before  marriage, 

void,  64. 
promise  by  executor  to  pay  debt,  64,  and  n.  (J),  374,  37.5. 
difference,  where  an  act  is  done  on  the  faith  of  a  gratuitous  promise,  64. 
impossible  considerations  insuflicient,  64-67,  1076,  1077. 
■naturally  impossible,  64,  65,  67,  n.  (y). 
legally  impossible,  65,  1076,  n.  {f). 
where  consideration  becomes  impossible,  66. 
diffioi  ly  of,  no   excuse  for  not  performing  promise,  66,  67,  n.  (j/), 

1073,  n.  (y),  1074,  n.  (m). 
inevitable  accident  or  unforeseen  contingency,  effect  of,  in  case  of  ex- 
press contract,  67,  n.  {y)._ 
engagement  that  third  person  shall  perform  an  act,  binding,  67. 
consideration  void  in  part,  effect  of,  67,  68,  and  n.  {g),  595,  u.  (r). 
or  illegal  in  pari,  67,  505,  n.  (?•). 
of  the  consideration  as  to  time,  69. 

1.  Past  or  executed,  good,  if  moved  by  prior  request,  69,  and 
n.  0-). 

but  not  otherwise,  69. 

when  request  must  be  averred  in  declaration,  70. 
when  it  need  not,  70. 
request  when  implied,  70,  and  n.  (s). 

acceptance  of    beneficial  services    performed  without  pre- 
vious request,  71,  n.  (i),  80,  n.  (s^). 
what  express  promise  an  executed  consideration  will  sup- 
port, 71. 
consideration  insufficient  to  raise  implied  promise  but  siifli- 
cient  to  support  express  promise,  72. 
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2.  Executory,  72. 

performance  of,  must  be  averred  in  declaration  and  proved, 
73,  1083. 

3.  Concurrent,  50,  n.  (rf),  73,  and  n.  (_/'). 

what  averment  sufficient  to  maiutiiin  action  on,  73,   1284, 
1285. 

4.  Continuing,  73. 

action  cannot  be  maintained  by  one  who  is  a  stranger  to  the  consid- 
eration, 74,  75,  and  ns.  (r)  and  {x),  76,  77. 

examination  of  this  doctrine  and  the  results,  75,  n.  (x). 

rule  where  consideration  moves  from  several,  77,  and  n.  (z). 

action  for  money  had  and  received,  77,  and  n.  (a). 

rule  as  to  deeds,  77,  and  n.  (i). 

rule  as  to  covenants  which  run  with  the  land,  78. 
or  with  the  reversion,  78. 

when  parties  not  named  in  the  deed  may  take  benefit  of  the  cov- 
enants by  statute,  78. 

when  the  heir  may  sue,  78. 

policy  of  marine  insurance,  who  may  sue  upon,  77,  n.  (V). 

who  may  sue  in  actions  by  statute,  78. 

under  statute  of  frauds,  consideration  must  appear  on  face  of  writ- 
ing, 9J,  and  n.  (a). 

otherwise,  in  some  states,  91,  a.  (a). 

and  at  common  law,  cannot  be  supplied  by  parol  evidence  if  omitted 
in  written  contract,  91,  92,  148. 

aliter  in  the  case  of  omission  of  consideration  in  a  deed,  149,  n.  (r). 

consideration  for  guaranties  given  since  29th  July,  1856,  need  not 
appear  in  the  writing,  91,  762. 

nor  by  necessary  inference  from  the  document,  762. 

illegal  consideration  avoids  contract,  27,  973,  and  ns.  {g)  and  (h). 

failure  of  consideration,  money  had  and  received,  to  recover  money 
paid  on,  920,  921. 
CONSTRUCTION  OF  CONTRACTS.     See  Contracts. 

what  it  is,  103,  n.  (A^). 

according  to  law  at  time  contract  was  made,  135,  n.  (z). 

when  contract  in   writing  is  for  the   court,    103,   and  ns.  (A^)  and 

aliter,  when  not  wholly  in  writing,  103,  and  ns.  {¥)  a'hd  (Jc). 
of  contents  of  lost  document  is  for  court,  104. 
general  rules  for,  same  at  law  and  equity,  1 04. 
same  in  cases  of  simple  contracts  and  specialties,  104. 
object  of,  is  to  ascertain  intention,  104. 
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rules  of  construction, 

1.  The  construction  to  be  according  to  the  intent  of  the  parties,  105, 

and  n.  («),  111,  n.  (s). 

illustrations  of  this  rule,  105-109. 

qualifications  of  this  rule,  105. 

not  sufficient  to  make  out  a  merely  possible  intention,  105. 

if  intent  apparent,  violence  may  be  done  to  the  words,  105,  106. 

party  is  presumed  to  understand  and  consent  to  terms  of  con- 
tract in  writing,  105,  n.  {q). 

2.  The  construction  to  be  reasonable,  106,  107,  ns.  (c)  and  (d). 

3.  The  construction  to  be  liberal,  110,  and  ns.  (o)  and  {p). 
illustrations  of  this  rule,  110. 

mercantile  contracts,  110,  111,  116. 

4.  The  construction  to  he:  favorable,  111,  and  n.  (s). 

if  possible,  contract  to  be  supported.  111,  and  u.  («). 

no  presumption  of  illegality,  112. 

frivolous  construction  to  be  avoided,  112. 

so  of  construction  that  would  render  contract  ineffectual,  112. 

meaning  of  words  "  from,"  "  until,"  "  on,"  "  upon,"  "  to,"  "  directly," 

"forthwith,"  112,  113,  114,  116,  118. 
effect  to  be  given  to  every  part  of  contract.  111,  n.  (,?). 
equivocal  expressions,  111,  n.  (s). 

5.  The  popular  meaning  of  words  to  be  adopted,  113. 
instances  of  the  application  of  this  rule,  113,  114. 
exception  to  this  rule,  116. 

instances  oi  mercantile  words  and  jjhrases,  115,  and  n.  (m). 

rule  as  to  mercantile  contracts,  116. 

technical  terms  to  have  their  technical  meaning,  113,  n.  (A). 

parol  evidence  to  show,  152,  n.  {p). 

new  words,  question  of  fact,  113,  n.  (h). 

"  net  cash,"  "  say,"  "  seaworthy,"  "  safely  get,"  "  sailing  with  con- 
voy," "  port,"  "  to  saU  in  the  month  of,"  &c.,  "  privilege  "  of  an 
East  Indiaman,  "  scarlet  cuttings,"  &c.,  115,  n.  (m). 

"  good"  and  "fine,"  barley,  116,  n.  (m). 

usage  and  custom,  116,  n.  (u). 

6.  The  whole  contract  is  to  be  considered,  117,  and  n.  (y),  118-128. 
the  most  important  of  all  the  rules  of  construction,  117,  n.  (y). 
general  words  following  others  of  more  particular  meaning,  117, 

same  rule  applies  to  construing  acts  of  parliament,  118,  n.  (z). 
transposition  of  words,  when  allowed,  119. 
grammatical  construction  may  be  disregarded,  120. 
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contract  partly  written  and  partly  printed,  120,  n.  (k). 

eflFect  of  exceptions,  120. 

general  words,  how  construed,  120. 

when  recitals  may  be  regarded,  120. 

when  not,  121. 

in  construing  releases,  121,  n.  {q). 

general  words,  when  restrained  by  special  provisions,  117,  n.  (y), 

121. 
Falsa  demonstratio,  rule  as  to,  122,  and  n.  (z). 
eifect  of  general  words  depends  on  evident  intention,  122-124. 
contract  may  be  inferred  from  recital,  125. 
words  of  exception  may  amount  to  a  contract,  125. 
or  words  of  proviso,  125. 
or  condition,  126. 

when  the  court  will  look  dehors  the  instrument,  126. 
or  at  alterations  in  the  instrument,  126. 

effect  of  separate  instruments,  where  one  transaction,  126,  and  n.  (t). 
ambiguous  terms,  how  construed,  127. 
inconsistent  or  repugnant  clauses,  how  construed.  111,  n.  (s),  128. 

and  n.  (a), 
situation  and  true  intent  of  all  parties,  and  the  subject  matter,  106, 

n.  (a),  107,n.  (c),  117,  n.  (y). 
motives  that  led  to  contract,  and  object  to  be  effected,  117,  ns.  (x) 

and  (y). 

7.  Lex  loci :  construction  to  be  according  to  the  lex  loci  contractus, 

128,  and  n.  (J),  133,  n.  (m). 
exception  to  this  rule,  130. 

where  contract  made  in  one  country  to  be  performed  in  another, 

129,  n.  (c'),  130,  131. 
contracts  of  affreightment,  131. 

reference  to  local  meaning  of  terms  or  phrases  to  explain  contract, 

131. 
meaning  of  these  is  for  the  jury,  113,  n.  (A),  132,  and  n.  (Z). 
proceedings  to  enforce  foreign  contract,  regulated  by  our  law,  132. 
our  statutes  of  frauds  and  limitations  apply,  132-134. 
effect  of  foreign  stamp-law,  134. 

assignee  of  Irish  judgment  may  sue  on  it  in  England,  134. 
when  our  courts  will  not  enforce  a  contract  made  abroad,  135. 
mode  of  payment  in  case  of  foreign  contract,  135. 

8.  Construction  to  be  against  promisor,  136,  and  n.  (2^),  and  (a),  138, 

n.  («^). 
limitations  of  this  rule,  137. 
vol/.  II.  49 
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words  of  exception  and  reservation,  137,  n.  (d). 
it  is  only  adopted  in  last  resort,  137,  138. 
does  not  apply  in  cases  of  penalties  or  forfeitures,  138. 

or  of  harsh  construction,  138,  and  n.  (w^). 
9.  Implied  attributes  of  agreements  must  he  kept  in  view  in  construing 
a  contract,  138,  139,  n.  (x). 
personal  representatives  impliedly  bound,  138. 
aliter  as  to  the  heir,  139. 

contracts,  when  to  be  held  joint  or  several,  139,  and  n.  (u). 
where  a  right  to  enter  on  land  is  implied,  139,  140,  n.  (6). 
rule  as  to  construction  of  contracts  between  principal  and  agent, 
140. 
10.    Of  parol  evidence  to  contradict,  vary,  or  explain  written  contract, 
140-161. 
CONSULAR  COURT, 

judgment  recovered  in,  when  a  good  bar  to  same  cause  of  action, 
1174. 
CONTINGENCY, 

contract  depending  for  performance  on,  not  within  statute  of  frauds, 
as  a  contract  not  to  be  performed  in  a  year,  101,  and  n.  (y). 
CONTINUANCE  OF  INTENTION  TO  CONTRACT, 

when  presumed,  17. 
CONTINUING  CONSIDERATION, 

what,  73. 
CONTINUING  CONTRACT, 

when  it  may  be  rescinded,  1091. 
CONTINUING  GUARANTY, 

what  amounts  to,  769-772. 
GONTRA  NGN  VALENTEM  AGERE,  NULLA  GURRIT PRM- 

SGRIPTIO,  1229,  n.  {g). 
CONTRACT, 

meaning  of  the  term,  1,  2,  11,  n.  (m). 

definition  and  requisites  of,  in  the  code  civU,  11,  n.  (m). 

distinction  between  contract  and  promise  according  to  Pothier,  12,  n. 

the  different  hinds  of,  2-10. 
1.  Of  record, — 

of  what  it  consists,  3. 

formerly  bound  the  land,  3. 

but  if  entered  up  since  27  &  28  Vict.  c.  112,  does  not  bind  the 

land  until  land  actually  delivered  in  execution,  3,  n.  (/). 
existence  of,  how  tried,  3. 
requires  no  consideration,  3. 
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how  impeached,  3. 

when  obtained  by  irregularity  or  fraud,  may  be  set  aside,  3. 
third  parties  affected  by,  may  impeach  or  treat  as  void,  3. 
may  be  discharged  by  release  under  seal,  1148. 

2.  Specialties  :  contracts  under  seal,  4-10. 
privileges  of  deeds,  6-10. 

3.  Simple  contracts,  5. 
definition  of  the  term  simple  contract,  10. 

nature  and  properties  of,  as  distinguished  from  contracts  under  seal,  6. 

at  law  aS&ct  personal  property  only,  9. 

how  far  real  estate  affected  by,  in  equity,  9. 

remedies  upon,  as  distinguished  from  those  on  deeds,  9,  10. 

requisites  of,  at  common  law,  10. 

1.  Assent  of  the  parties,  11. 

2.  Consideration,  11. 

3.  Subject-matter,  11. 

1.  Of  the  assent  of  the  parties,  11,  12,  and  n.  {v). 

what  constitutes,  11,  12,  and  n.  (v). 

mere  overture  or  offer  unaccepted,  insufficient,  1 1-14,  and  n.  (d). 

public  offer,  by  advertisement,  of  reward,  11,  n.  (m^). 

assent  must  be  to  same  subject-matter  in  same  sense,  12,  n.  (v). 

jury  to  judge  whether  conversation  is  a  mere  loose  talk  or 
serious,  and  amounts  to  an  agreement,  —  the  minds  of  the  par- 
ties assenting,  12,  n.  (v). 

offer  leaving  something  to  future  arrangement,  15,  n.  {f^). 

mere  compliance  with  offer  or  proposal,  effect  of,  16,  n.  (k). 

where  assent  to  be  in  a  particular  manner,  15. 

or  within  a  particular  time,  15,  n.  (e). 
no  time  fixed,  reasonable  time,  15,  n.  (e). 
offer  by  letter,  answer  to,  must  be  simple  acceptance,  15, 
and  n.  {/'). 

right  of  either  party  to  retract  unaccepted  offer,  11,  n.  (m^),  16, 
and  n.  {h). 

presumption  of  continued  intention  to  contract,  17. 

verbal  rejection  of  offer  made  by  letter,  its  effect,  19. 

sale  on  approval,  when  party  may  retract  in  case  of,  1 9,  and 
n.  {p). 

assent  must  be  mutual,  20. 

meaning  of  this  rule,  20,  21. 

instances  of  assent  on  one  side  only,  21,  22. 

exceptions  to  this  rule,  infants,  23. 

or  sale  on  Sunday,  23. 

in  case  of  fraud,  23. 


1560  INDEX. 

CONTRACT  —  Gontinued. 

one  party  signing  under  statute  of  frauds,  23. 
agent  acting  as  such  without  authority,  subsequent  assent  of 
principal,  23. 

2.  Of  the  consideration,  24-78. 

3.  Subject-matter  of,  400-970.     See  Analysis  op  Chap.  III. 
Implied  contracts,  — 

distinction  between  express  contracts  and,  79. 

instances  of,  79. 

how  proved,  79. 

in  pleading,  no  difference  between  express  and  implied  contracts, 

80. 
cases  in  which  contract  implied  from  acts  of  parties,  80,  and 

u.  (S^).    _ 

when  implied  from  custom  or  usage  of  trade,  &c.,  83. 
when  not,  84. 

when  implied  from  prior  similar  dealings,  84. 
from  tortious  acts,  84. 
from  silence  or  presumed  assent,  86. 

promise  implied  from  existence  of  prior  legal  obligation,  87. 
when  implied  from  words  of  recital,  88. 

when  implied  from  circumstances  connected  with  the  contract,  89. 
promise  not  implied  from  moral  obligation,  59. 
implied  contract  not  always  incidental  to  express  contract,  89. 
express  contract  extinguishes  implied  contract,  89. 
contracts  implied  by  party  who  agrees  to  grant  a  lease,  445. 
Form  of  contracts  — 

1.   Writing  not  necessary  to  simple  contract  except  by  statute,  90. 
when  writing  required  by  statute  of  frauds,  90-95. 
necessary  in  assigning  ship,  or  annuitj',  or  copyright,  90. 
or  promised  to  pay  debt  barred    by  statute   of   limitations,  or 

contracted  during  infancy,  90,  91,  and  n.  («). 
bills  and  notes  to  be  in  writing,  91. 
pencil  writing  sufficient,  91. 
contents  of  simple  contract  in  writing,  91. 
certainty  required  in  terms  of  agreement,  92. 
should  show  who  the  parties  are,  93,  n.  (c). 
statement  of  price  or  consideration,  91,  and  n.  (a). 

''  value  received,"  91,  n.  (a). 

"  promise"  or  '•  agreement"  in  statute,  91,  n.  (a). 
when  the  court  will  give  eifect  to  uncertain  expressions  in,  93. 
no  particular  form  of  words  necessary  in,  93. 
may  be  inferred  from  words  of  recital,  exception,  proviso,  or 
condition,  125. 
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2.  How  form  affected  by  the  statute  of  frauds,  94. 

provisions  of,  95. 

writing  required  to  afford  more  certain  proof  of  previously  com- 
pleted agreement,  94,  and  n.  {m}). 

contract  and  memorandum  of  it  are  distinct  things,  94, 
n.  (rnP). 

not  necessary  that  writing  should  be  drawn  up  on  purpose  to 
authenticate  the  agreement,  95,  n.  {p), 

writing  need    contain  only   substance   of  the   agreement,  95, 
n.  {p). 

several  writings  referring  to  each  other,  96,  and  n.  (u). 

contents  of  memorandum  required  thereby,  95. 

proposal  signed  by  party  to  be  charged  and  accepted  verbally  by 
other  party  sufficient,  96. 

what  a  sufficient  signature  under,  97,  and  n.  (a). 

printed  signature,  98. 

by  agent,  98. 

how  authorized,  98,  n.  (e*). 

provisions  of  statute  as  to  signature  do  not  apply  to  deeds,  99. 

3.  Implied  attributes  of  agreements,  138. 

personal  representatives  bound  although  not  named  therein,  138. 

aliter  as  to  heir,  189. 

rule  in  construing  contract  by  several,  139,  and  n.  (u). 

when  right  to  enter  on  land  is  implied,  139. 

medium  powers  in  contracts  between  principal  and  agent,  140. 
stamping  agreements,  161-184. 
capacity  to  contract  in  general,  185. 

1 .  Persons  incompetent  to  contract,  — 

1.  In  general,  185. 

2.  Idiots  and  lunatics,  187-191. 

3.  Drunkards,  192. 

4.  Infants,  198-223. 

5.  Married  women,  223-258. 

6.  Aliens,  258-261. 

7.  Outlaws  and  felons,  261. 

8.  Bankrupts,  263-269. 

9.  Persons  under  duress,  269-273. 

2.  Persons  competent  to  contract,  — 

1.  Agents,  21Ar-m. 

2.  Partners,  318-365. 

3.  Trustees  or  assignees  of  bankrupt,  365-371. 

4.  Executors  and  administrators,  371-378. 
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5.  Corporations,  378-383. 

6.  Joint  stock  companies,  383-386. 

7.  Government  agents,  386-388. 

8.  Commissioners  of  roads,  388-390. 

9.  Trustees,  390-392. 

10.  Parish  officers,  392-398. 

contracts  respecting  real  property,  399-516. 

contracts  respecting  personal  property,  517-788. 

contract  to  marry,  789. 

contracts  respecting  services  and  works,  796-875. 

contracts  respecting  moneys,  876-970. 

illegal  contracts,  971-1021. 

defences  to  actions  on  contracts,  1057-1313. 

contract  not  under  seal  may  be  discharged  by  parol  before  breach, 
1147. 

but  not  after  breach,  1148. 

contract  under  seal  cannot  be  discharged  by  parol  either  before  or 
after  breach,  1148. 
CONTRACT  NOTE, 

for  sale  or  purchase  of  stock  or  shares,  stamp  duty  on,  161,  n.  (p). 
CONTRADICTION, 

of  written  contract  by  parol  evidence,  not  admissible,  140-147. 
CONTRIBUTION, 

rule  as  to,  between  wrong-doers,  748,  897. 

between  sureties  or  joint  debtors,  &c.,  786,  891-896. 

how  the  aliquot  share  of  each  surety  is  calculated  at  law,  786. 

in  equity,  786. 

right  of  contribution  as  to  costs,  894. 
CONTRIBUTORY, 

set-oiF  by,  in  action  for  debt  due  to  joint  stock  company,  1298. 
CONVEYANCE, 

tender  of,  by  vendor  to  vendee  not  generally  necessary,  424. 

exception,  424. 

incumbent  on  vendee  to  prepare,  where  agreement  silent  on  the  sub- 
ject, 424,  n.  («). 

generally,  in  United  States,  vendor  must  prepare  the  deed  of  convey- 
ance, 484,  n.  (t). 
CONVEYANCER, 

certificated,  may  have  an  action  for  fees,  835. 

but  not  if  he  profess  to  be  an  attorney,  835,  n.  (A). 

has  no  lien  for  his  charges  on  deeds  delivered  to  him,  801,  n.  (m). 
CONVICT, 

is  civiliter  mortuus,  261. 
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but  does  not  now  suffer  forfeiture,  261. 

cannot  contract  or  sue,  261,  262. 

property  acquired  by,  vests  in  administrator  under  33  &  34  Vict.  c. 
28,  s.  10,  262. 

right  of,  only  suspended,  262. 

may  be  sued,  262. 

wife  of,  her  right  to  contract,  252. 
COPYEIGHT, 

sale  or  assignment  of,  tO'  be  in  writing,  90. 

implied  warranty  of  title  on  sale  of,  629. 
COEN, 

when  sale  of,  by  hobbet,  illegal,  587,  and  n.  (e). 
CORPORATION, 

1.  In  general  corporations  can  contract  only  under  their  common 
seal,  378,  and  ns.  (r)  and  (s). 

2.  Exceptions  to  this  rule,  378,  and  n.  (r),  379,  n.  {t). 

1.  When  contract  executed,  380. 

2.  When  acts  are  of  daily  necessity  to  corporation,  380. 

3.  When  corporation  has  head,  380. 

4.  When  acts  done  are  of  immediate  necessity,  380. 

5.  The  general  doctrine   exploded   in   the  United   States,  22, 

n.  («). 
power  oi  directors  of  a  company  to  affix  common  seal,  378,  n.  (s). 
attorney  to,  must  be  appointed  under  common  seal,  379. 
agent  to,  must  generally  be  appointed  under  common  seal,  276. 

otherwise,  generally,  in  the  United  States, 
276,  n.  (r). 
unless  he  is  appointed  for  general  purposes  not  affecting  the  interest 

or  title  of  the  corporation,  378,  379.     See  276,  n.  (r). 
when  attorney  may  sue  company  for  costs  of  obtaining  act,  379. 
appointment  of  bailiff  by,  must  be  under  common  seal,  380. 
power  of,  to  sue  on  executed  contract  not  under  seal,  381. 
liability  of,  to  be  sued  on  such  an  executed  contract,  382. 
effect  of  corporation  adopting  work,  &c.,  done  for  them,  where  no 

contract  under  seal,  382,  and  ns.  (s)  and  (t). 
effect  of  receipt  of  rent  by,  under  invalid  demise,  382,  383. 
effect  of  corporation  suing  on  contract  not  under  seal,  383. 
foreign  corporation  may  sue  under  corporate  name,  383,  and  n.  (y). 

as  to  suit  against  a  foreign  corporation,  383,  n.  {y). 
joint  stock  companies,  383. 
companies  completely  registered,  384. 
liability  of,  on  contract  not  under  seal,  if  connected  with  object  of 

incorporation,  384. 
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or  where  company  have  received  and  used  goods,  384. 

proof  of  agent's  authority  to  order  such  goods,  384. 

banking  companies,  384. 

contracts  ultra  vires,  385,  and  n.  (/"). 

ynunicipal,  liability  of,  under  5  &  6  Will.  4,  c.  76,  s.  92,  389. 

guardians  of  the  poor  vifhen  a  corporation,  394. 

how  far  churchwardens  and  overseers  of  poor  are  a  corporation,  394- 
398. 

power  of  corporations  to  purchase  land,  397,  400,  401. 

steward  of,  sufficient  agent  to  give  notice  to  quit,  478. 

how  tolls  wrongfully  taken  by,  may  be  recovered  by  the  proprietor, 
912. 
CORPORATION  SOLE, 

personal  contract  of,  though  made  for  benefit  of  himself  and  his  suc- 
cessors, passes  to  his  executor,  377. 
COSTS, 

i 

liability  of  executor  to,  377,  n.  Q). 

when  indemnity  extends  to,  747. 

of  issue  raised  by  plea  of  tender,  1200,  1201. 

are  payable  by  infant  defendant,  1292. 
COUNSEL,  834,  835. 

fees  of,  not  recoverable  as  damages,  when,  1329. 
COUNTRY,  CUSTOM  OF.     See  Custom  of  Country. 
COUNTY  COURT, 

action  will  not  lie  on  judgment  obtained  in,  87,  n.  (w). 

right  of  attorney  to  recover  for  business  done  in,  812. 

judgment  recovered  in,  good   plea  in   bar  to  same  cause  of  action, 
1172. 

abandonment  of  part  of  claim  in,  effect  of,  as  an  estoppel,  1172. 
COUNTY  COURTS  ACT,  1846  (9  &  10  Vict.  c.  95), 

as  to  attorney's  costs,  812. 
COURSE  OF  DEALING, 

contract  implied  from,  84. 
COVENANT.     See  Contract  ;  Implied  Covenant  ;  Specialtt. 

to  pay   money,  &c.,  "immediately,"  or  "upon   demand,"  how  con- 
strued, 116. 

dependent  and  independent,  1082,  n.  (e). 
COVENANT  FOR  QUIET  ENJOYMENT, 

implied  from  the  word  "  demise,"  79,  89,  90. 

but  only  extends   to  the  period  of  the  lessor's   own   interest,  79, 
n.  (m). 

express,  restrains  such  implied  covenant,  89. 
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restricted  by  other  covenants  in  the  demise,  124. 
damages  recoverable  for  breach  of,  445. 
COVENANT  NOT  TO  SUE, 
for  a  limited  time,  1147. 
when  pleadable,  1146,  1147. 
when  not,  1147. 

does  not  operate  to  discharge  a  stranger,  1156. 
release  when  held  to  be  equivalent  to,  1155. 
COVENANT  RUNNING  WITH  THE  LAND, 
when  a  covenant  runs  with  land,  78. 
the  assignee  of  the  reversion  may  sue,  78. 
covenants  real,  1382. 
annexed  to  the  realty,  1382. 
incident  only,  1382. 

covenants  made  with  owner  of  estate,  1383. 
benefit  of,  1382. 
burden  of,  1382. 

assignee  of  land  with  notice  of  covenant,  1384. 
covenants  between  lessor  and  lessee,  1385. 

run  with  the  term  at  common  law,  1385. 

annexed  to  reversion  by  statute,  1 385. 

distinction    between  privity  of  estate  and  privity  of  contract, 
1386. 
covenants  not  made  -s^^ith  reversioner,  1386. 
what  covenants  may  be  annexed  to  land,  1387. 

covenants  collateral  to  the  land,  1387. 

covenants  for  title,  1388,  and  n.  (e). 

covenants  in  leases,  1389-1391. 
to  what  estates  covenants  may  be  annexed,  1391. 

incorporeal  hereditaments,  1392. 

equitable  estates,  1392. 

reversion  by  estoppel,  1392,  1393. 

covenants  cannot  be  annexed  to  goods,  1393. 
■who  may  be  entitled  or  liajsle  as  assignees,  1394. 

grantee,  devisee,  heir,  or  executor,  1394. 

assignee  must  take  sum  estate,  1394. 

under  lessee,  1394. 

remainder-man  on  lease  under  power,  1395. 

mortgagee,  1^95. 

assignee  of  part  of  reversion,  1396. 

assignee  of  part  of  the  term,  1397. 

assignee  not  liable  after  assignment  by  him,  1397. 
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liability  of  lessee  after  assignment,  1399. 
right  of  lessor  after  assignment,  1399. 
assignment  of  upon  death,  1399. 
COVENANT  TO  REPAIE, 

what  words  sufficient  to  create,  470,  n.  (c). 

if  absolute,  lessee  not  discharged  from,  by  destruction  of  premises  by 

fire,  &c.,  1074. 
eviction  by  landlord,  no  defence  to  action  on,  1081,  n.  (y). 
COVENANT  TO  STAND  SEISED, 

requires  a  good  consideration,  6,  n.  (5). 
COVERTUEE, 

1.  Of  plaintiff  must  be  pleaded  in  abatement,  226. 

of  plaintiff  or   defendant,  pending   suit,  does  not  cause   it   to 
abate,  1293. 

2.  Of  defendant  must   be  pleaded  in  person   and  not  by  attorney, 

1293. 
having  executed  deeds  or  maintained  actions  as  feme  sole  no  es- 
toppel to  defence  of,  1293. 
plea  of,  1293. 
evidence  under,  1293. 
CREDIT.     See  Sale  op  Goods. 
CEEDITOES, 

consulted  as  to  mode  of  selling  bankrupt's  estate,  cannot  purchase, 

402. 
deeds  of  arrangement  with,  under  the  bankruptcy  act,  1861,  1305- 
1308. 
CEEDITOES,  ASSIGNMENT  FOE  BENEFIT  OF, 

when  valid  under  stat.  of  Eliz:,  576. 
CROPS, 

stamp  on  contract  for  sale  of,  when  not  necessary,  182,  183. 
sale  of,  when  within  statute  of  frauds,  414-417. 
CROPS,  AWAY-GOING, 

where  lease  contains  express  provisions  as  to,  custom  of  the  country 

excluded,  144,  145. 
tenant's  right  to,  505,  506. 
how  created,  506. 

action  by  incoming  tenant  for,  506,  n.  (/). 
right  to  emblements,  305. 
right  to  compensation  for  tillage,  507,  508. 
•  or  draining,  508. 

to  carry  away  straw,  508. 

or  manure,  508,  509,  and  n.  (o). 
when  excluded  by  agreement,  510. 
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not  bound  by  sale  in  market  overt,  535. 
grants  by,  construed  in  favor  of,  136,  n.  («). 
CUSTOM  OF  COUNTRY, 

regulates  terms  of  lessee's  holding  where  lease  silent,  144. 

overridden  by  express  terms  of  lease,  89,  90,  144, 145. 

parol  evidence  of,  when  admissible  in  construing  written   contract, 

144,  156. 
lessee  bound  to  cultivate  according  to,  471. 

unless  lease  contains  express  stipulations  as  to  mode  of  cultiva- 
tion, 472. 
customs  as  to  away-going  crops,  tillages,  manure,  &c.,  when  appli- 
cable, 505-510. 
CUSTOM  OF  LONDON, 

infant  said  to  be  liable  on  his  covenant  to  serve  as  apprentice  by, 
199. 
CUSTOM  OF  MERCHANTS.     See  Custom  of  Trade. 
CUSTOM  OF  THE  REALM, 

as  to  liability  of  innkeeper  for  loss  of  property  of  his  guests,  674. 
modification  of  this  liability  introduced  by  26  &  27  Vict.  c.  41,  677. 
as  to  duty  of  innkeeper  in  entertaining  guests,  678. 
as  to  carriers,  681-688. 
CUSTOM  OF  TRADE, 

when  contract  implied  from,  83. 

when  not,  84. 

cannot  be  set  up,  where  inconsistent  with  written  agreement,  142, 

143. 
when  parol  evidence  of,  admissible  to  explain  written  contract,  151, 

152. 

when  parol  evidence  of,  admissible  to  annex  incidents  to  written  con- 
tract, 157,  i58. 

parol  evidence  of,  admissible  to  explain  difierence  between  bought 
and  sold  note,  152. 

DAMAGE  FEASANT, 

money  had  and  received  does  not  lie  to  recover  a  sum  paid  to  release 
cattle  taken,  943. 
DAMAGES.     See  Liquidated  Damages;  Measure  of  Damages. 
unliquidated,  when  and  how  provable  under  bankruptcy,  1299. 
what  recoverable,  in  action  by  vendor  against  vendee  of  estate,  426, 

and  n.  (x). 
what  recoverable,  in  action  by  vendee  against  vendor  of  estate,  434, 

435. 


1568  INDEX. 

DAMAGES  — Continued. 

what  recoverable  for  breach  of  covenant  for  quiet  enjoyment  in  lease, 

445. 
or  for  breach  of  agreement  to  repair,  469. 
recoverable  by  assignee  of  reversion,  470. 
by  lessee  against  under-lessee,  470. 
recoverable  against  tenant  holding  over  after  expiration  of  notice  to 

quit,  487. 
recoverable  by  pawnor  where  pawnee  sells  pledge  before  the  proper 

time,  671,  n.  (m). 
recoverable  on  contracts  of  sale  of  goods,  1330. 

for  not  paying  price,  1330. 
interest,  where  goods  to  be  paid  for  by  bill  and  bill  not  given,  1331. 
measure  of,  in  action  by  vendee  against  vendor  for  non-delivery  of 

goods  sold,  621,  and  n.  (c),  622,  and  n.  (/). 
measure  of  damages  in  action  for  breach  of  warranty,  657,  and  n. 

(/),  658,  659. 
evidence  in  reduction  of,  when  admissible,  652,  825, 1331. 

not  of  special  damages  caused  by  breach  of 
warranty,  1331. 
recoverable  from  carrier  for  non-delivery  of  goods,  725. 
recoverable  by  executor  of  passenger  killed  by  negligence  of  carrier, 

734,  n.  ig). 
recoverable  from  railway  company  for  not  carrying  according  to  time 

bills,  735,  n.  (h). 
to  what  damages  surety  is  liable,  768,  769. 
when  interest  recoverable  as,  at  common  law,  960,  1330. 

by  statute,  960. 
when  evidence  of  partial  failure  of  consideration  may  be  given  in  re- 
duction of,  1093,  1094. 
in  action  on  deed,  when  accord  and  satisfaction  may  be  pleaded  to 

claim  for,  1131. 
no  set-off  against  claim  for  unliquidated  damages,  1268. 
meaning  of  terms  penalty  and  liquidated  damages,  1314. 
rules  as  to  what  is  a  penalty,  1314-1317. 
what  are  liquidated  damages,  1317,  and  n.  (c^). 
rule  as  to  proceeding  for  a  penalty  or  more,  1321. 

specific  performance  of  contract  with  a  penalty,  1320,  1321. 
nominal  damages  for  breach  of  contract,  plaintiff  entitled  to,  though 
no  actual  damage  be  sustained,  1322,  and  n.  (z). 

meaning  of  nominal  damages,  1322,  n.  (z). 

when  party  accepting  payment  after  action 

began  may  continue  to  prosecute  it  for 

nominal  damages  and  costs,  1322,  n.  {z). 
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rule  as  to  measure  of  damages  where  action  is  for  a  fixed  sum,  1322, 

n.  («),  1323,  and  n.  (J), 
rule  in  case  of  extravagant  or  absurd  contract,  30,  n.  {g),  1323,  n.  (J), 
rule  where  the  claim  is  for  unliquidated  damages,  1324. 
consequential  damage,  when  recoverable,  652,  1324,   1325,  n.  {h), 

32   6-1329. 
damages  for  probable  future  loss,  1329,  and  n.  (o'),  1330,  and  n.  (p). 
interest,  960,  1330,  1331. 

damages  in  action  for  not  accepting  or  delivering  goods,  &c.,  1331, 
1332. 
'        under  counts  for  goods  sold  and  delivered,  and  for  goods  sold,  the 
same,  614,  n.  (n),  1330. 
for  work  done,  under  contract  at  stipulated  price,  not  completed,  827, 

and  n.  (k). 
damages  where  defendant  a  wrong-doer,  1333. 
evidence  in  reduction  of,  1333. 

tatement  of  damages  in  the  declaration,  &c.,  1333,  1334. 
special  damage,  1333. 
damages,  how  assessed,  1334. 
by  jury,  1334. 
by  officer  of  court,  1334. 
under  writ  of  inquiry,  1334,  n.  {I). 
provisions  as  to  dispensing  with  writ  of  inquiry  (15  &  16  Vict.  c.  76, 

s.  94),  1335. 
rule  as  to  assessing,  where  several  counts,  1335. 
where  several  causes  of  action  in  one  count,  1336. 
excessive,  or  too  small  damages,  verdict  for,  how  corrected,  1336,  and 

n.  (a:), 
error  for  excessive,  1338. 
how  cured,  1338. 
DATE, 

not  essential  in  a  deed,  4. 

parol  evidence  admissible  to  show  that  contract  wrongly  dated,  153. 
when  omitted  in  contract,  parol  evidence  admissible  to  show,  153. 
of  forfeiture  to  crown  in  case  of  felony,  261,  n.  (s). 
distinction  between  date  and  time  of  execution  of  contract,  in  calcu- 
ating  time  for  performance,  1064. 
DAYS, 

where  party  allowed  so  many,  for  doing  an  act,  how  they  are  reck- 
oned, 1064. 
DEATH, 

does  not  in  general  put  an  end  to  contract,  1 38. 
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unless  contract  one  in  which  personal  skill  or  taste  is  required,  138. 
of  husband  revokes  wife's  power  to  bind  his  estate  by  contract,  233. 
of  landlord  or  tenant  does  not  put  an  end  to  yearly  tenancy,  475. 
of  incumbent,  determines  composition  for  tithes,  661. 
annuls  promise  of  marriage,  though  broken  in  party's  lifetime,  792. 
assignment  of  contracts  upon,  1405. 
right  of  executor  on  contracts  of  deceased,  1405. 
executors  jointly  entitled,  1406. 
non-joinder  of,  may  be  pleaded  in  abatement,  1406. 
liability  of  executor  on  contract  of  deceased,  1406. 

non-joinder  of  executor  who  has   proved  may   be   pleaded  in 
abatement,  1406. 
liability  of  heir  and  devisee  on  contracts  binding  the  heir,  1406. 

statute  giving  action  against  heir  and  devisee,  1407. 

plea  of  riens  per  descent  and  issue  thereon,  1407. 
real  estate  of  deceased  made  assets  for  payment  of  debts,  1408. 
covenants  running  with  the  land,  1408,  1409. 

pass  with  the  land  to  heir  or  devisee  of  deceased,  1408. 

or  to  executor,  if  estate  is  a  chattel  interest,  1408. 

rights  of  action  on  such  covenants  also  run  with  the  land,  1408. 

except  in  respect  of  damage  to  the  personal  estate,  for  which 
the  executor  may  sue,  1408,  1409. 

covenants  in  leases  running  with  land,  1409. 

contracts  concerning  the  realty,  not  running  with  the  land,  pass 
to  executor,  1409. 
contracts  for  sale  of  land  pass  to  executor  at  law,  1410. 

effect  of  in  equity,  1410. 
bills  of  exchange  and  promissory  notes,  1410. 

pass  to  executor,  1410. 

executor  entitled  to  indorse,  1410. 
joint  contracts,  1411. 

right  and  liability  pass  to  survivors,  1351,  1352,  1411. 
contracts  discharged  by  death  of  party,  138,  1411-1413. 

contract  of  marriage,  792,  1411. 

for  personal  services  and  skUl,  138,  1411,  1412. 

of  agency,  278,  1412. 

completion  of  contract  by  executor,  1412. 

right  of  action  for  breach  of   contract  in  respect  of  personal 
damage,  1413. 
DEATH  BY  ACCIDENT, 

remedy  by  executor  in  case  of,  734. 
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DEBT, 

assignment  of,  a  good  consideration  for  a  promise,  45. 

acknowledgment  of,  does  not  require  a  stamp,  169. 

account  must  be  stated  with  reference  to  existing,  963. 

cannot  be  stated  as  to  contingent,  962. 

what  is  provable  under  a  bankruptcy,  1296-1301. 
DECEIT, 

action  for,  439,  578,  579,  ns.  (^),  (z^),  580,  581. 
DECREE  IN  EQUITY, 

when  action  wiU  lie  on,  88. 

this  word  formerly  held  to  make  an  implied  covenant,  79,  n.  (m). 
not  so  now,  79,  n,  (m). 
DEED, 

date  not  essential  in,  4. 

at  common  law  signature  not  essential  to,  4. 

nor  is  it  rendered  essential  by  statute  of  frauds,  99. 

consideration  not  necessary,  6. 

qualifications  of  this  proposition,  6,  n.  (b). 

writing,  sealing,  and  delivery  essential  to,  4. 

how  delivery  may  be  eiFected,  4,  5. 

must  be  written  on  parchment  or  paper,  90,  n.  (q). 

when  recital  in,  operates  as  an  estoppel,  7,  n.  (d). 

action  on,  must  be  by  party  to,  77. 

except  where  covenant  runs  with  the  land,  78. 
or  with  the  reversion,  78. 

in  general  covenantee  may  sue  on,  although  he  has  not  executed  it, 
6,  n.  (J). 

party  sufficiently  designated  in,  although  not  named  therein,  may  sue 
on,  78. 

effect  of  exceptions  in,  120. 

when  recitals  may  be  regarded  in  construction  of,  120,  121. 

where  no  consideration  expressed  in,  parol  evidence  of  good  consid- 
eration may  be  given,  149,  n.  (»•). 

where  nominal  consideration  expressed  in,  evidence  may  be  given  of 
real  consideration,  149,  n.  (r). 

terms  of,  cannot  be  varied  or  dispensed  with  by  subsequent  agree- 
ment, not  under  seal,  154,  156. 

parol  evidence  of  fraud,  illegality,  or  duress,  admissible  to  defeat,  160. 

not  to  be  stamped  as  an  agreement,  162. 

liability  of  a  party  non  compos  upon,  191,  and  ns.  (t),  (x). 

infant  not  bpund  by  recital  in,  made  during  infancy,  203. 

authority  to  agent  to  execute  deed,  must  be  conferred  by  deed,  276. 
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executed  by  one  partner  not  binding  on  firm,  352. 

unless  in  presence  and  with  consent  of  other  partners,  362. 
or  unless  it  be  a  release,  353. 
in  England,  vendee  prepares  deed  of  conveyance,  424,  n.  (t)  ;  other- 
wise, generally  in  the  United  States,  424,  n.  {t). 
account  stated  will  not  lie  for  admitted  balance  of  money  secured  by, 

968. 
accord  and  satisfaction  cannot  be  pleaded  to,  before  breach,  1131. 
but  may  be  pleaded  to  claim  for  damages  under,  1131. 
limitation  of  actions  on  deeds,  1227-1229. 
of  arrangement  under  the  bankruptcy  act,  1861,  1305-1308. 

See,  further,  Y-Rxvn;    Specialty;   Voluntary  Conveyances. 
DEED  POLL, 

and  indenture,  distinction  between  construction  of,  136,  n.  (a). 
DEFEASIBLE  CONTRACT, 

though  defeasible   within  a  year,  within  statute  of  frauds,  100,  101, 
n.  {y),  102. 
DEFENCES  TO  ACTIONS  ON  CONTRACTS, 

1.  Performance,  1057-1095. 

2.  Payment,  1095-1122. 

3.  Accord  and  satisfaction,  1122-1133. 

4.  That  a  bill  of  exchange  or  other  negotiable  security  has  been  taken 

for  the  debt,  1133-1144. 

5.  Release,  1145-1169. 

6.  Another  action  pending  ;  judgment  recovered,  &c.,  1169-1179. 

7.  Arbitrament  and  award,  1179-1184. 

8.  Tender  of  money,  1184-1201. 

9.  Tender  of  specific  articles, 

10.  The  statute  of  limitations,  1214-1265. 

11.  Set-off,  1266-1291. 

12.  Infancy,  1291. 

13.  Coverture,  1292. 

14.  Bankruptcy,  1294-1308. 

15.  Equitable  defences,  1309-1313. 
DEFINITION, 

of  contract  or  agreement  not  under  seal,  11,  and  n.  (<). 
of  sale  of  goods,  517,  518,  and  n.  (A), 
of  exchange  of  goods,  517,  518,  and  n.  (h). 
DELAY, 

in  delivery  of  goods,  carrier  not  responsible  for,  where  it  is  occasioned 
by  causes  beyond  his  control,  689,  n.  (a),  690. 
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DEL  GREDERE  AGENT, 

what,  274. 

engagement  of,  need  not  be  in  writing,  275. 
DELEGATUS  NON  POTEST  DELEGARE,    296,  and  n.    {d), 

554 
DELIVERY, 

without  acceptance  not  a  complete  satisfaction,  1126. 
but  there  may  be  satisfaction  by  acceptance  without,  1126. 
DELIVERY  AND  ACCEPTANCE, 

under  statute  of  frauds,  what  sufficient,  555,  and  ns.  (m^),  {y),  564. 
DELIVERY  OF  DEED, 
necessary,  4. 
what  sufficient,  4. 
as  an  escrow,  4,  5. 
DELIVERY  OF  GOODS.     See  Sale  of  Goods. 
to  carrier,  what  sufficient,  685,  and  n.  (i). 
by  carrier,  what  sufficient,  707,  708,  and  n.  {k). 

carrier  not  responsible  for  delay  in,  where  occasioned  by  causes  be- 
yond his  control,  689,  n.  (a),  690. 
upon  a  sale,  as  against  subsequent  purchasers,  attaching  creditors, 
&c.,  536. 

must  be  actual,  536. 

when  two  purchasers  of  same  property,  536. 

formalities  of,  536. 

symbolical  or  constructive,  536. 

part  in  name  of  whole,  536,  537,  and  n.  (^),  556,  n.  (a). 

leaving  in  possession  of  third  party,  537. 

goods  put  under  control  of  vendee,  537,  and  n.  (jf). 

title  to  remain  in  vendor  until  payment,  538. 

payment  and  delivery  to  be  simultaneous,  538. 

delivery  of  part  under  agreement   that  delivery  of 
balance  and  payment  shall  be  simultaneous,  538. 
agreement  for   security   at   time  of    delivery   may   be 

waived,  539,  and  n.  (y"). 
delivery  upon  agreement  for  sale  or  return,  540. 
accommodates  itself  to  the  nature  of  the  property  sold,  556,  n.  (a). 
DEMAND, 

covenant  to  pay  money  upon,  how  construed,  116. 
of  performance,  when  necessary,  1071-1073. 
demand  to  defeat  tender,  1197,  1198. 
DEMISE.     See  Landlord  and  Tenant. 

parol  evidence  to  explain  custom  of  the  country  in  verbal  or  written 

but  not  sealed,  146. 
VOL.  11.  50 
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what  sufficient  evidence  of  existence  of  written  agreement  of,  to  ren- 
der its  production  necessary,  512,  n.  {d). 
operation  of  this  word  in  creating  implied  covenant  for  quiet  enjoy- 
ment, 79,  88,  90. 
DEMURRAGE, 

implied  contract  for,  captain  cannot  sue  on,  305,  n.  {g). 
DENOTING  STAMP, 

document  bearing,  cannot  be  objected  to  as  being  improperly  stamped, 
178. 
DEPOSIT, 

auctioneer  when  liable  for,  438. 

action  to  recover,  on  sale  of  realty,  439. 

liability  of  bailee  by,  664. 

of  goods,  with  innkeeper  expressly  for  safe  custody,  under  26  &  27 

Vict.  c.  41,  677. 
liability  of  stakeholder  in  action  for,  919,  920. 
of  bills,  &c.,  memorandum  acknowledging,  does  not  require  a  stamp, 

169. 
of  money  with  banker  treated  as  money  lent,  878. 
does  not  generally  carry  interest,  954. 
right  to  recover  may  be  barred  by  statute  of  limitations,  1216. 
DEPOSITUM,  664. 
DESCRIPTION, 

of  goods  in  a  bill  of  sale  or  of  parcels,  and  effect  as  warranty,  641, 
n.  ip). 
DESTRUCTION, 

of  premises,  does  not  discharge  lessee  from  absolute  covenant  to  re- 
pair or  pay  rent,  1074. 
of  written  agreement  by  accident,  does  not  discharge  it,  1169. 
DETRIMENT, 

to  promisee,  when  sufficient  consideration  for  promise,  31. 
DIFFERENCES, 

contract  for  sale  and  purchase  of  shares  with  intention  merely  to  pay, 
void  under  8  &  9  Vict.  c.  109,  s.  18,  1006,  1007. 
DIFFICULTY  OF  PERFORMANCE  OF  CONSIDERATION, 

does  not  avoid  contract,  66. 
DIRECTLY, 

meaning  of  this  word  in  contracts,  114,  1063. 
DIRECTORS  OF  COMPANY, 

when  personally  liable  on  agreement,  though  made  by  them  as  direc- 
tors, 311. 
power  of,  to  affix  seal  of  company,  378,  n.  («). 
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when  company  liable  for  contracts  uhra  vires,  made  by,  385. 

where  excess  of  authority  a  defence  to  an  action  on  such  a  contract, 

385. 
right  to  remuneration  for  services  to  company,  378,  n.  («). 
DISABILITIES, 

under  the  statute  of  limitations,  1221,  1222. 
concurrent,  1222,  n.  (b). 
successive,  1222,  n.  (b). 
DISCHARGE, 

of  contract  not  under  seal  may  be  by  parol  before  breach,  1047. 
but  not  after  breach,  1148. 

contract  under  seal  cannot  be  discharged  by  parol,  either  before  or 
after  breach,  1148. 
DISCHARGE  OF  BANKRUPT, 

contract  in  consideration  of  not  opposing,  void,  1021. 
but  negotiable  instrument  in  hands  of  bond  fide  holder  for  value, 
without  notice,  valid,  1021. 
DISCLAIMER  OF  LANDLORD'S  TITLE, 
what  amounts  to,  477. 
notice  to  quit  not  necessary  after,  477. 
DISTRESS, 

agent  authorized  to  receive  rents  not  thereby  authorized  to  distrain, 

283,  n.  {n). 
when  rent  may  be  recovered  by,  453,  n.  (n). 
guaranty  for  rent  in    consideration  of  landlord   delivering   up,  not 

within  the  statute  of  frauds,  757. 
when  money  paid  will  lie  against  tenant  to  recover  money  paid  by 
third  party  whose  goods  have  been  seized  under  distress  against 
tenant,  883,  884. 
when  not,  886. 

remedy  of  tenant  distrained  on  for  ground-rent  due  from  his  land- 
lord, 883. 
overcharges  by  broker  on  levying,  money  had  and  received  lies  to 

recover,  940,  941. 
money  had  and  received  does  not  lie  against  landlord,  to  recover 

overplus  arising  on  sale  after  distress,  943. 
or  money  paid  to  release  cattle  taken  damage  feasant,  943. 
DIVORCE, 

effect  of,  241. 
effect  of  foreign,  241. 
effect  of,  a  mensa,  et  thoro,  252. 

wife  might  employ  a  proctor  to  obtain,  247,  and  n.  («). 
DOLOSUS  VERSATUB  IN  GENERALIBUS,  571. 
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DOMICILE, 

an  Englishman  domiciled  in  an  enemy's  country  in  time  of  war  can- 
not sue  in  our  courts,  260. 
DONA  OLANDESTJNA  SUNT  SEMPER  S USPIO 10 S A,  571. 
DOUBTFUL  CLAIM, 

release  of,  a  good  consideration,  29,  48. 
DEAINING, 

tenant's  right  to  remuneration  for,  on  quitting,  508. 
DRUGGIST, 

qualification  and  claim  of,  for  services,  807. 
DRUNKARD, 

liability  of,  on  contract,  192,  and  n.  (d}),  193. 

in  the  United  States,  192,  n.  ((f). 
DUNG, 

tenant's  right  to  remuneration  for,  on  quitting,  508,  509,  and  n.  (o). 
DURESS, 

parol  evidence  of,  admissible  to  defeat  written  contract  obtained  by, 
160. 

general  rule  as  to  effect  of,  269. 

1.  In  what  it  may  consist,  269. 

actual  violence,  269. 

rule  where  the  contract  is  procured  by  the  abuse  of  process  of  a 

court  of  competent  jurisdiction,  270,  and  n.  (k). 
illegal  arrest,  270,  ns.  (k),  and  (P),  272,  n.  (s). 
promise  to  pay  just  debt  while  under  legal  arrest,  good,  270,  n.  (P). 
duress  joer  minas,  what  is,  271. 
menace  of  unlawful  imprisonment,  270,  n.  (k). 
duress  of  goods,  contract  obtained  by,  binding,  271,  and  n.  (q). 
but  money  paid   for    the    purpose    of  obtaining   possession   of 

goods  unlawfully  detained  may  be  recovered  back,  941. 

2.  By  whom  the  duress  must  be  suffered  to  avoid  the  contract,  272. 

3.  Court  of  equity  will  set  aside  agreement  obtained  by  undue  influ- 

ence, although  there  has  been  no  duress,  273. 

4.  Contract  made  under  duress  may  be  enforced  by  party  against 

whom  duress  used,  186,  273. 

effect  of  subsequent  recognition  of  contract,  273. 

no  third  person  can  take  advantage  of  duress  to  avoid  the  con- 
tract, 273,  n.  (d). 

must  be  pleaded  specially,  273. 

EARNEST, 

payment  of;  effect  of  as  to  vesting  property  in  .goods  in  vendee,  519. 

664. 
effect  of,  under  statute  of  frauds,  464,  465. 
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EASEMENT, 

grant  of,  must  be  by  deed,  418,  419. 

license  to  use  land,  how  granted,  418. 
EDUCATION  OF  CHILD.     See  Considekation. 

where  no  express  contract  by  parent  for,  an  insufficient  considera- 
tion, 59. 

semble,  that  father  not  under  legal  obligation  to  educate  his  child,  210. 
ELECTION, 

right  of,  as  to  performance,  in  case  of  alternative  contract,  1061. 
EMBLEMENTS, 

tenant's  right  to,  at  common  law,  505. 

alteration  of  that  right  effected  by  14  &  15  Vict.  c.  25,  505. 
ENEMY, 

trading  with,  258,  583,  1000. 
ENGAGEMENT, 

for  the  act  of  a  third  party,  a  sufficient  consideration  for  a  contract, 
67. 
ENGEOSSING, 

offence  of,  abolished,  582,  n.  (rf). 
ENTRY, 

a  mere  interesse  termini  created  previous  to,  447. 

by  lessee  not  necessary  to  entitle  lessor  to  sue  for  rent  in  general, 
447,n.  (z). 
EQUITABLE  DEFENCES, 

1.  Of  the  nature  of,  1309. 

under  17  &  18  Vict.  c.  125,  1309. 

form  of  plea  and  replication  thereto,  1309. 

2.  When  equitable  defences  will  be  allowed,  1309. 

3.  What  are,  within  the  act,  1310. 

cases  on  this  subject,  1310. 
•  not  allowed  where  equity  would  only  relieve  on  terms,  1310. 

nor  unless  its  effect  be  to  put  an  end  to  dispute  between  parties, 

1311. 
rule  as  to  pleading  mistake,  1311. 

4.  Equitable  replications,  1311. 

general  rule  as  to  allowance  of,  1311,  1312. 
object  of  giving  equitable  jurisdiction  to  common   law  courts, 
1312,  1313. 
EQUITABLE  INTEREST, 

release  of  a  good  consideration,  46. 
EQUITABLE  SET-OFF, 

defendant  in  action  by  trustee  may  set  off  debt  due  from  party  bene- 
ficially entitled  to  money  sought  to  be  recovered,  1288. 
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must  be  pleaded  as  an  equitable  defence,  1281. 

but  a  judgment  recovered  by  a  trustee  as  such   cannot  be  set  oiF 
against  one  obtained  against  him  individually,  1281. 

instances,  1280-1282. 

defendant  may  set  oiF  a  debt  due  from  the  plaintiff  to  defendant's 
trustee,  1282. 
EQUITY, 

decree  in,  when  action  will  lie  on,  88. 

general  rule  in,  as  to  parol  evidence  to  vary  or  contradict  a  written 
document,  141. 

will  set  aside  agreement  obtained  by  undue  influence,  although  there 
has  been  no  duress,  273. 

bill  in,  lies  to  discover  promise  of  marriage,  789,  n.  (z). 

when  it  will  interfere  to  restrain  release  general  in  its  terms,  1150. 
EQUITY  OF  EEDEMPTION, 

release  of,  a  good  consideration,  46. 

contract  for  the  sale  of,  must  be  in  writing,  412. 
ERROR  IN  PARTICULARS  OF  SALE, 

effect  of,  403-405. 
ESCROW, 

delivery  of  deed  as  an,  4,  5. 

parol    evidence   admissible    of   signing   of   written    instrument   as, 
159. 
ESTATE  AT  WILL, 

surrender  of,  when  a  good  consideration,  49,  50. 
ESTATE  "FOR  LIFE," 

grant  of,  means  for  life  of  grantee,  136. 
ESTATES.     See  Frauds,  Statute  of  ;   Landlord  and  Tenant  ; 

Vendors  and  Purchasers. 
ESTOPPEL, 

nature  and  application  of  the  doctrine,  7,  and  n.  (d). 

when  an  admission  in  a  simple  contract  operates  as,  7,  8. 

when  a  deed  operates  as,  7,  and  n.  {d). 

bill  of  lading  not  conclusive,  7,  n.  (e). 

unless  where  signed  by  ship-owner,  7,  n.  (e). 

nor  account  stated,  969. 

when  a  judgment  is  an  estoppel  in  defendant's  favor,  1175,  1176. 

verdict  against  defendant  upon  plea  of  set-off  is  an  estoppel,  1176. 

tenant  estopped  from  disputing  landlord's  title,  461-466. 
EVICTION, 

what  amounts  to,  512,  n.  {h). 

action  for  use  and  occupation  formerly  would  not  lie  after,  512. 
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but  may  be  maintained  under  the  apportionment  act,  1870  (33  &  34 

Vict.  c.  35,  ss.  2,  4),  512. 
eviction  from  part  of  premises  by  landlord,  effect  of,  1081. 
rule  as  to  apportionment  of  rent  on,  1081. 
no  defence  to  action  on  covenant  to  repair,  1081,  n.  (y). 
EVIDENCE, 

effect  of  foreign  stamp  law  on  foreign  receipts  tendered  in,  1 34. 
plaintiff  must  produce  original  contract  in  action  for  extras,  163, 

824,  n.  (a), 
what   sufficient,  of  existence  of  written  agreement  of  demise,  512, 

n.  {d). 
to  support  plea  of  tender,  1191,  1192. 
in  reduction  of  damages,  when  admissible,  652,  825. 
to  support  count  for  money  lent,  879. 
EVIDENCE,  PAROL, 

to  contradict  or  vary  a  written  agreement,  rule  as  to  receiving,  140, 
141,  and  n.  (e). 
parol  evidence  of  real  terms  of  contract  admissible  in  equity  in 
cases  of  mistake  or  surprise,  159. 
principle  of  admission,  148,  n.  (m'). 
inadmissible,  if  terms  unambiguous,  137,  138. 
illustrations  of  this  rule,  141-146. 

inadmissible  to  vary  unambiguous,  untechnical  terms  of  mercantile 
contract  by  parol  evidence  of  usage  of  trade,  142,  and  n.  (A),  143, 
and  n.  (i). 
to  vary  terms  of  policy  of  insurance,  143. 

as  to  custom  of  country,  excluded  by  express  stipulation  in  lease,  144. 
bills  and  notes  cannot  be  contradicted  or  varied  by,  145. 

admissible  to  show  relation  of  parties  to,  146,  n.  (a), 
that  one  maker  was  mere  surety  for  the  other. 
145,  n.  (a). 

one  indorser  was  a  co-surety  of  another, 
145,  n.  (a), 
when  terms  of  lease,  as  to  time  of  holding,  &c.,  may  be  explained  by, 

144,  145. 
rule  as  to  connecting  separate  writings  by,  126,  and  n.  (<),  146, 147. 
general  rule  as  to  explaining  written  instrument  by,  147. 
admissible  in  cases  of  latent  ambiguity,  149. 

to  ascertain  parties  and  subject-matter,  149,  n.  (y). 
not  admissible  to  show  consideration  for  simple  contract  in  writing, 
148,  149,  n.  (r). 

cases  conflicting,  24,  n.  {i). 
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aliter  in  the  case  of  a  deed,  149,  n.  {r). 

when  admissible  to  show  party  was  only  an  agent,  &c.,  149. 

to  explain  guaranties,  bought  and  sold  notes,  &c.,  151,  152. 

bills  of  sale,  bills  of  parcels,  bills  of  lading,  and 
receipts,  150,  n.  (c). 

prior  and  contemporaneous  acts  of  parties  to  explain  contract  when 
provable  by,  152,  and  n.  {p). 

admissible  to  prove  that  written  instrument  is  wrongly  dated,  153. 

of  date,  when  admissible  to  show  commencement  of  contract,  153. 

when  admissible  to  add  to  written  contract,  153. 

when  not,  153. 

as  to  evidence  of  what  passed  between  the  parties  previous  to  reduc- 
ing agreement  to  writing,  153,  and  n.  (m),  154. 

written  agreement  supposed  to  merge  previous  conversations  and  ne- 
gotiations, 153,  n.  (m). 

of  waiver  or  alteration  of  contract   before  breach  at  common  law, 
154. 

under  statute  of  frauds,  155,  and  n.  (d). 

in  case  of  deeds,  156. 

of  custom  of  trade,  &c.,  admissible  where  contract  silent  as  to  terms, 
156,  and  n.  (Z),  157,  and  n.  (r),  158. 

to  explain    terms  and  phrases,  152,  and   n.   {p),  157,  158,  n.  (y), 
159. 

instances,  158,  159,  and  n.  (J). 

limitation  of  rule  as  to  admissibility  of,  156. 
See  Usage  of  Tuade. 

of  statement  by  parties  that  they  did  not  intend  document  then  signed 
by  them  to  be  an  agreement,  159. 

to  show  that  the  written  instrument  does  not  contain  the  whole  con- 
tract, 159,  and  n.  (d). 

to  show  agreed  time  of  performance,  not  admissible,  when,  160,  ns. 
{h)  and  (/*!). 

of  signing  written  instrument  as  an  escrow,  159. 

admissible  to  annex  terms   in  order  to  avoid  uncertainty,  159,  160, 
and  ns.  (A)  and  (i). 

admissible  to  prove  fraud,  duress,  or  illegality,  160,  161,  974,  975. 
EX  ANTEOEDENTIBUS  ET  CONSEQUENTIBUS  FIT   OP- 
TIMA INTERPRETATION  117,  118. 
EXCEPTION, 

contract  may  be  inferred  from  words  of,  125. 

mode  of  construing  deeds  in  which  there  are  exceptions,  1 20. 

in  lease  to  be  construed  favorably  for  the  lessee,  137. 
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EXCHANGE, 

contract  for  the  exchange  of  goods,  what,  517,  518. 

subject  to  same  rules  of  law  as  contract  for   sale  of  goods,  517, 

518. 
no  implied  warranty  on  exchange  of  goods,  631. 
EXCISABLE  GOODS, 

sale  of,  without  permit,  illegal,  595. 
EXCISE  OFFICERS, 

duty  of,  in  taking  care  of  goods  in  their  hands,  664,  n.  {q). 
EXCUSE.     See  Accident  ;  Accord  ;  Performance. 
EXECUTED  CONSIDERATION, 

must  have  been  moved  by  previous  request  of  promisor  to  support 

promise  on,  56,  57. 
what  express  promise  it  will  support,  71. 
EXEGUTIO  JURIS  NON  HABET  INJURIAM,  270. 
EXECUTION, 

sale  with  intent  to  defeat,  not  void,  575. 
sale  not  affected  by  delivery  of  writ  of,  to  sheriff,  578. 
EXECUTORS  AND  ADMINISTRATORS, 

promise  by,  to  ^^y  personally,  what  sufficient,  64,  372. 

may  sue  and  be  sued  on  contract  without  being  named  therein,  138, 

139. 
executor  may  pay  infant  legacy  for  the  purpose  of  necessaries,  198, 

n.  (e). 
married  woman  may  be,  258. 
employment  of  agent  by,  296,  u.  (d). 
1.  Actions  against,  371. 

only  liable  in,  to  extent  of  assets,  371. 

when  liable  out  of  their  own  estate,  371,  372. 

promise  of,  must   be  in   writing   under  statute  of  frauds,  371, 

372. 
and  on  new  consideration,  372. 
what  is  a  sufficient  consideration,  372. 
when  liable  to   be  sued  for  legacy,  or  distributive   share,  372, 

373,  and  n.  (a), 
as  to  liability  of,  for  rent  accruing  on  lease  after  death  of  testator, 

374. 
promise  by,  to  pay,  •'  when  assets  received,"  meaning  of,  374. 
liability  of,  for  funeral  expenses,  375. 
on  bills,  375. 
on  awards,  375. 

liability  on  the  common  counts,  375. 
executor  de  son  tort,  376. 
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EXECUTORS  AND  ADMINISTRATORS  —  Cowfe"m««rf. 
2.  Actions  by,  376. 

may  sue  although  he  be  outlawed,  262. 

may  declare  in  action,  as  executor,  when  money  recovered  will 

be  assets,  376. 
instances,  376,  377. 
or  for  work  and  materials  if  he  continue  contract  after  death, 

376. 
or  for  goods  sold  on  continuing  testator's  business,  376. 
semble  may  sue  for  money  lent  by  him  out  of  testator's  assets, 

376,  878. 
when  right  of  action  by,  vests,  377,  378. 
declaration  on  promise  to,  377,  n.  (/). 
liability  as  to  costs,  377,  n.  (Z). 
notice  to  quit  served  on  attorney  of,  good,  481. 
to  recover  compensation  for  death   of  testator  occasioned   by 

wrongful  act,  &c.,  of  another,  734. 
for  money  had  and  received,  909. 
cannot  charge  for  their  trouble  or  loss  of  time,  799. 
account  stated  with,  as  such,  964. 
payment  of  a  debt  to  one  sufficient,  1099. 

payment  to  feme  covert  executrix,  before  probate,  good  as  against 
co-executor,  1099. 

although  husband  dissent  to  her  administering,  provided  debtor 
had  no  notice  of  such  dissent,  1099. 
release  by  creditor  making  debtor  his  executor,  1156. 
tender  to  executor  good,  even  before  he  has  proved  the  will,  1188. 
power  of,  to  revive  debt  barred  under  statute  of  limitations  by  ac- 
knowledgment or  part  payment,  1258,  n.  (ra^). 
set-off  in  actions  by  and  against,  rules  as  to,  1279. 
EXECUTORY  CONSIDERATION,  what,  69,  72. 
EX  NUDO  PAOTO  NON  ORITUR  ACTIO,  24. 
EXPECTANCY, 

assignment  of,  good  consideration  for  a  promise,  46. 
EXPENSES, 

of  witness,  873,  874. 
of  burial,  81,  375,  888. 
EXPIRATION, 

of  tenancy,  474-487. 
of  notice  to  quit,  481-484. 
EXPLANATION, 

of  written  contract  by  parol  evidence,  when  admissible,  147-153. 
in  cases  of  latent  ambiguity,  149.     See  Evidence,  Pakol. 
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EXPRESS  CONTRACT, 

how  distinguished  from  implied,  79. 

extinguishes  implied  contract,  89. 
EXPRESSUM  FAOIT  OESSABE  TAGITUM,  89,  145. 
EXTINGUISHMENT.     See  Death;  Merger;  Release. 
EXTORTION, 

action  for  money  had  and  received  to  recover  money  obtained  by, 
939,  942. 

remedy  against  sheriff  for,  869. 
EXTRA  WORK.     >S'ee  Builders  and  Carpenters. 

in  action  for,  contract  for  original  work  must  be  produced  in  evidence, 
168,  824,  n.  (a). 

right  of  workmen  to  charge  for,  824,  825. 

how  far  party  bound  by  assenting  to,  824. 

FACTOR.     See  Principal  and  Agent. 
may  be  either  home  or  foreign,  274. 
difference  between  factor  and  broker,  274. 
bound  to  keep  goods  intrusted  to  him  with  reasonable  care,  674. 
lien  of,  803,  n.  (/). 

making  advances,  stUl  bound  by  instructions,  how  far,  281,  n.  (i),804, 
n.  {k). 
FACTORS'  ACTS  (4  Geo.  4,  c.  83 ;  6  Geo.  4,  c.  94;  5  &  6  Vict.  c.  39), 
298. 

summary  of  law  under,  298-300. 
FAILURE  OF  CONSIDERATION, 

when  action  for  money  had  and  received  lies  to  recover  money  paid 
on,  920-928. 
FAIR, 

is  market  overt,  535. 
FALSA  DEMONSTRATIO  NON  NOGET,  122. 
FALSE  PRETENCES,  SALE  OF  GOODS  OBTAINED  BY, 

when  owner  of  goods  is  entitled  to  restitution,  567. 
FATHER.     See  Bastard;  Infant;  Parent  and  Child. 
FEES, 

extortionate,  may  be  recovered  back  in  an  action  for  money  had  and 

received,  940,  941. 
of  office  received  by  intruder,  how  they  may  be  recovered  back  by 

rightful  occupant,  948. 
contract  by  clerk  of  peace  with  corporation  to  receive  salary  and 

account  to  corporation  for  fees  of  office,  991. 
barrister  cannot  recover,  834,  835. 
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FEES  —  Co7itinued. 

special  pleader,  or  certificated  conveyancer  not  at  the  bar,  may  sue 

for,  835. 
commissioner  appointed  to  examine  witness  may  sue  for,  872. 
FELON.     See  Outlaw. 
contracts  by,  261    262. 

from  what  period  forfeiture  dated,  261,  n.  (s). 
FELONY, 

conviction  of,  does  not  cause  forfeiture,  26L 
agreement  for  compounding  prosecution  for,  void,  99L 
FEME  OOVERT  AND  FEME  SOLE, 

payment  to  feme  covert  executrix,  before  probate,  good  as  against  co- 
executor,  1099. 
although  husband  dissent  to  her  administering,  provided  debtor  had 
no  notice  of  such  dissent,  1099. 
FICTITIOUS  SUBSCRIPTIONS, 

to  influence  other  subscribers,  effect  of,  50,  n.  (d). 
FIDUCIARY  RELATION, 

contracts  by  parties  standing  in,  977. 
FIERI  FACIAS, 

intended  to   defeat  other  executions,  when    deemed  fraudulent  and 

void,  570,  n.  (x). 
sale,  with  intent  to  defeat,  valid,  575. 
does   not   affect  the  title  of  a  bond  fide  purchaser  for  value  before 

seizure,  578. 
unless  he  had  notice  of  the  delivery  of  the  writ,  578. 
money  had  and  received  does  not  lie  to  recover  money  levied  under 

irregular,  not  set  aside,  947. 
action   against    sheriff  for  proceeds  of  sale  of  goods    seized  under, 
when  maintainable,  949. 
FIGHT, 

agreement  to,  illegal,  998. 
FINE, 

levied  by  lunatic,  good,  187,  n.  (Ic). 
FIRE,  ACCIDENTAL, 

destruction  of  premises  by,  no  defence  to  action  for  use  and  occupa- 
tion, 513. 
destruction  of  materials  by,  does  not,  in  general,  deprive  workmen  of 

claim  for  work  done,  832. 
hirer  of  goods  not  answerable  for  loss  by,  679. 
FIXTURES, 

contract  for  sale  of,  requires  stamp,  183. 

transfer  of,  must  bear  ad  valorem  stamp  as  a  conveyance,  505,  n.  (z). 
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1.  In  general,  489. 

1.  Definition  of  the  term,  489. 

what  constitutes  a  fixture,  490,  and  n.  (6). 
right  to  remove  generally,  491. 

2.  Transfer  of  fixtures,  491. 

by  tenant,  494,  n.  (Jc). 
when  included  in  conveyance  of  lands,  &c.,  491-494,  and 
notes. 

instances  of  articles  which  pass  by  sale  or  mort- 
gage of  the  land,  491,  n.  (/). 
effect  of  statute  of  frauds  on  contracts  relating  to,  420,  494. 
reversionary  interest  in  trade  fixtures  will  pass  to  a  pur- 
chaser under  a  parol  agreement,  495. 
how  and  on  what  count  price  recoverable,  495,  616. 
must  bear  ad  valorem  stamp  as  a  conveyance,  505,  n.  («). 

2.  Between  landlord  and  tenant,  495. 

nature  of  tenancy  immaterial,  495. 
they  must  be  removed  during  the  term,  495,  and  n.  {p). 
mortgagee  of,  may  remove,  after  surrender  of  term,  496. 
license  to  remove,  after  the  term,  must  be  under  seal,  496. 

1.  Right  to  remove,  independently  of  contract,  496. 

cases  in  which  this  right  is  allowed,  497. 

1.  Alphabetical  list  of  things  not  removable,  497,  498. 

2.  Of  things  removable,  not  trade  fixtures,  498-500. 

3.  Alphabetical  list  oi  trade  fixtures,  500,  501. 

4.  Of  doubtful  articles,  601,  502. 

2.  Right  to  remove  by  express  contract,  502. 

effect  of  covenant  to  leave  or  repair  fixtures,  &c.,  502. 
when  the  right  to  remove  may  be  inferred,  503. 
fixtures  should  be  the  subject  of  express  agreement,  503. 
demise  of  fixtures  confers  right  to  use  them  only,  504. 

3.  As  between  outgoing  and  incoming  tenants,  504. 

in  general,  504. 

what  should  be  valued  to  incoming  tenant,  504. 
landlord  should  be  made  a  party  to  agreement  as  to  fixtures  be- 
tween outgoing  and  incoming  tenant,  505. 
consent  of  landlord  to  fixtures  remaining  on  premises  necessary. 

505. 
appraisement  of,  stamp  on,  505. 
FOOD, 

implied  warranty  by  dealer  on  sale  of,  that  it  is  wholesome,  635,  and 

n.  (6). 
no  such  warranty  by  person  not  being  a  professed  dealer,  636. 
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FORBEAEANCE.     See  Guaranty. 

when  a  good  consideration,  35-41,  372. 

there  must  be  a  bond  fide  claim  either  at  law  or  in  equity,  38. 

need  not  be  absolute,  40. 

nor  for  a  definite  time,  40. 

nor  need  it  be  any  benefit  to  the  party  promising,  41. 
FOREIGN  ATTACHMENT, 

payment  under,  a  good  defence,  1100. 
FOREIGN  BILL  OF  EXCHANGE, 

what  is,  130,  131.     See  Bill  of  Exchange. 
FOREIGN  CERTIFICATE, 

effect  of,  1301,  1302. 
FOREIGN  CONTRACT, 

construction   of,  to    be  according    to    lex  loci  contractus,   128,   and 
n.  (6). 

exception,  130,  131. 

remedy  on,  to  be  according  to  the  law  of  this  country,  132-134. 

statute  of  frauds  and  of  limitations  govern,  133,  134. 

revenue  law  oi  foreign  country  when  to  be  noticed,  134. 

effect  of  agreement  abroad  not  to  sue  here,  134,  135. 

mode  of  payment  of  money  due  on,  135. 

if  illegal,  cannot  be  enforced  here,  though  valid  in  country  where 
made,  128,  n.  {b),  972. 
FOREIGN  CORPORATION, 

semble,  may  sue  in  this  country  in  corporate  name,  383,  and  n.  (y). 
FOREIGN  DEBT, 

a  defendant  may  be  arrested  in  this  country  though  arrest  be  not  al- 
lowed where  the  debt  was  incurred,  134. 
FOREIGN  JUDGMENT, 

how  proved,  3,  n.  {g). 

action  lies  on,  3,  n.  {g),  87,  and  note  (y). 

when  pleadable  in  bar  to  action  in  this  country,  3,  n.  (i^),  1174. 

in  personam,  how  far  conclusive,  in  action  thereon  in   this  country. 
1177. 

in  rem,  how  far  conclusive,  1178. 
FOREIGN  LAW, 

evidence  of,  129,  and  ns.  (c')  and  (rf). 

experts,  129,  n.  (c^). 

to  be  proved  as  fact,  129,  n.  (c^). 

construction  of,  129,  n.  (c^). 

whether  for  court  or  jury,  129,  n.  (c'). 

presumption,  in  absence  of  evidence  of,  129,  n.  (c'). 

whether  court  may  read  and  construe  the,  129,  n.  (c^). 
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contract  to  be  performed  partly  in  one  country  and  partly  in  another, 

129,  n.  (ci). 
pleading,  129,  n.  (d). 

must  be  proved  by  party  setting  it  up,  134,  n.  (r). 
FOREIGN  STAMP  LAW, 

effect  of,  on  foreign  contract  sought  to  be  enforced  here,  134. 
on  foreign  receipts  tendered  as  evidence  here,  134. 
FOREIGN  STOCK, 

contract  for  sale  of,  not  within  statute  of  frauds,  541. 
wagering  policy  of  insurance  as  to,  void,  1009. 
FOREIGNER.     See  Aliens. 
FORESTALLING, 

offence  of,  abolished,  582,  n.  (d). 
FORFEITURE, 

to  crown,  of  debt  to  an  alien,  259,  n.  (e). 
in  case  of  felony,  dated  from  conviction,  261,  n.  (s). 
FORGED  BILL, 

when  a  banker  who  mistakenly  pays,  may  recover  amount  of,  in  ac- 
tion for  money  had  and  received,  932,  933. 
payment  of,  by  banker,  does  not  bind  customer,  1100. 
FORM  OF  AGREEMENT.     See  Certainty;  Construction;  Con- 
tract. 

no  particular  form  of  words  required,  93. 
"  FORTHWITH," 

meaning  of  this  word  in  contracts,  114,  1063. 
FRAUD, 

in  law  as  distinguished  from  fraud  in  fact,  571,  n.  (y^). 

possession  of  goods  by  vendor  after  sale,  how  far  evidence  of,  571, 

and  n.  (/),  572-575. 
possession  of  goods  by  mortgagor  after  mortgage,  not  evidence  of, 

573,  n.  {a"). 
parol  evidence  of,  always  admissible,  160. 
unstamped  instrument  may  be  read  to  establish,  178,  179. 
bailee  liable  in  case  of  actual,  whatever  may  be  the  nature  of  his 

trust,  663. 
and  even  though  the  contrary  be  stipulated,  663. 

1.   General  rules  as  to  effect  of  on  contracts,  1035,  and  n.  (d). 
in  case  of  deeds,  1035. 
in  case  of  bill  of  exchange,  1035. 
fraud  of  agent,  1036,  and  n.  (h). 

when  equity  will  rescind  contract  on  the  ground  of,  1036, 
1037. 
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who  may  take  advantage  of  fraud,  1037. 

guilty  party  cannot,  1037. 

party  defrauded  may  maintain  action  on  contract,  186. 

obligor  of  bond  cannot,  at  law,  take  advantage  of  fraud  of 

obligee  on  person  not  a  party  thereto,  1038. 
when  fraud  maj'  be  taken  advantage  of  by  one  not  a  party 

to  the  contract,  1038. 
action  for  deceit  will  lie  for,  irrespective  of  contract,  1038. 

2.  In  what  fraud  may  consist,  1038. 

misrepresentation  or  concealment  of  material  fact,  1038. 

rule  as  to  misrepresentation  of  legal  effect  of  contract,  1041. 

no  answer  to  claim  to  be  relieved  from  contract,  on  ground  of 
fraudulent  misrepresentation,  that  person  defrauded  might 
have  discovered  the  truth  by  inquiry,  1041,  and  n.  (c). 

where  purchaser  has  means  of  knowing  the  truth,  1039,  and  ri. 
{z),  1040,  and  n.  (a). 

mere  intention  to  evade  the  contract  does  not  vitiate  it,  1042. 

to  have  this  effect  fraud  must  work  injury,  1042,  and  n.  (/^). 

damages  only  for   injury  attributable  to  the  fraud,  1042,  and 

what  amounts  to  a  material  fact,  1042. 

legal  without  moral  fraud,  does  not  in  general  vitiate  contract, 

1044,  and  n.  {n),  1045,  n.  {p). 
rule  in  equity,  1044. 
rule  where  representation  forms  part  of  the  contract,  1045,  and 

n.  ip). 
as  in  case  of  insurances,  1045,  and  n.  (p),  1046,  n.  {q). 
effect  of  allowing  a  party  to  contract  under  a  delusion  which 

might  have  been  removed,  1048,  1049,  and  ns.  (rr)  and  (x'). 
effect    of  mere  omission  to  communicate    fact,  without  fraud. 

1049,  n.  (a;i). 

inadequacy  of  consideration,  not,  per  se,  proof  of  fraud,  1049, 

1050,  and  n.  (a). 

weakness  of  intellect,  short  of  insanity,  will  not,  per  se,  invali- 
date contract,  1050,  and  n.  (i). 

3.  Fraud  on  third  persons  effect  of,  1050. 

fraud  on  creditors  of  insolvent  who  compounds  with  his  creditors 
by  privately  giving  to  one  creditor  an  advantage  over  the 
others,  1050. 

what  amounts  to  fraud  in  such  cases,  1050-1053. 

creditor  signing  composition  deed  cannot  sue  debtor  contrary  to 
terms  of  deed,  1051. 
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cannot  sign  composition  deed  for  part  only  of  demand,  1062. 
creditor  who  signs,  bound  to  the  amount  of  his  debt,  although 

be  not  set  opposite  his  name,  1053. 
if  private  arrangement  void  on  ground  of  fraud,  subsequent 

security  for  additional  payment  also  void,  1053. 
such  fraudulent  agreement  likewise  affects  debtor,  1053. 
gratuitous  payment  or  security  after  signing  deed  good,  if 

not  in  pursuance  of  previous  bargain,  1053. 
right  to  realize  securities,  after  receiving  composition,  1054. 
fraud  on  creditors  under  bankrupt  acts,  1055. 
4.  Fraud  on  parties  collaterally  interested  in  a  contract,  1055. 
instances  of,  1055,  1056. 
money  had  and  received  to  recover  money  obtained  by  fraud,  936- 

939. 
fraudulent  receipt  by  one  of  several  creditors,  effect  of,  1096. 
fraudulent  release  by  trustee,  court  will  set  aside,  1153,  1154. 
effect  of  fraud  in  preventing  operation  of  statute  of  limitations,  1235, 

andn.  (l). 
in  using  another's  trade-marks,  1043,  n.  (i). 
FRAUDS,  STATUTE  OF  (29  Car.  2,  c.  3), 
when  writing  in  general  required  by,  90,  95. 
memorandum  posterior  to  contract,  6,  n.  (a'),  94,  n.  (m^). 
object  of  the  statute  ;  by  whom,  drawn,  94,  and  n.  (Z). 
does  not  alter  nature  of  contract,  94. 
consideration  still  necessary,  94. 
consideration  must  appear  in  document  by  which  it  is  to  be  proved,  91 , 

and  n.  (a), 
in  some  states  not  necessary  that  consideration  should  appear  in  mem- 
orandum, 91,  n.  (a), 
as  to  statement  of  consideration  in  guaranty,  762. 
entire  contract  void  under  in  part,  is  void  altogether,  68,  420. 
aliter  if  contract  is  severable,  421. 

provisions  of,  as  to  contracts  for  the  creation  of  title  to  land,  95,  411, 
412. 

for  the  assignment  and  surrender  of  terms,  411. 
as  to  demises  of  realty  and  contracts  for  same,  95,  412. 
the  fourth  section  requires  contract  to  be  in  writing  — 

1.  To  charge  executor  personally,  95,  371,  372. 

2.  In  case  of  guaranty  for  debt  of  another,  96,  149. 

3.  Or  agreement  in  consideration  of  marriage,  95. 

4.  Or  contract  for  sale  of  land,  or  interest  therein,  95. 

VOL.    II.  51 
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contracts  as  to  crops,  trees,  underwood,  easements,  &c., 

whether  within,  415-419. 
provisions  of,  and  of  8  &  9  Vict.  c.  106,  as  to  demises,  446. 
as  to  assignments  and  surrenders  of  terms,  457. 
fixtures,  494. 

5.  Or  contract  not  to  be  performed  within  a  year,  95,  99,  100, 

101,  and  n.  (y),  102. 

6.  Contents  of  memorandum  required  by,  95-99. 

1.  Any  memorandum  containing  terms  of  agreement  made 
under  the  hand  of  party  before  action,  sufficient,  95, 
and  n.  (p). 

indorsement  on  draft,  lease,  or  acceptance,  or  recogni- 
tion by  separate  paper,  sufficient,  96. 

instances  of  exceptions  to  the  above,  96. 

separate  writings  cannot  be  connected  by  parol  evi- 
dence so  as  to  form  sufficient  memorandum,  96,  and 
n.  (m),  146,  147. 

proposal  in  writing  by  the  party  to  be  charged  ac- 
cepted verbally,  sufficient,  96. 

2.  What  is  a  sufficient  signature,  97. 

position  of  signature,  91,  n.  (a),  98. 
printing  sufficient,  98. 
signature  by  agent,  98. 

authority  to  sign,  when  must  be  in  writing,  99. 
provisions  of  statute  as  to  signature  do  not  apply  tn 
deeds,  99. 

7.  Agreements  not  to  be  performed  within  a  year,  99-102. 

what  are  within  the  statute,  99,  100,  n.  (o^). 

does  not  apply,  if  contingent  whether  it  is  to  be  performed 
in  a  year,  101,  and  n.  (y),  102. 

death  of  party  preventing  full  performance,  101,  n.  (y). 

death  of  party  leaving  agreement  fully  performed,  101,  n.  (y). 

agreement  to  marry  at  end  of  five  years,  101,  n.  (y). 

agreement  not  hereafter  to  carry  on  business  at  a  certain 
place,  101,  n.  (y). 

optional  with  one  of  the  parties  whether  to  complete  within 
year,  102,  n.  (d). 

whether  to  put  an  end  to,  within 
year,  100,  n.  (o'). 

rule  where  all  that  is  to  be  done  on  one  side  is  to  be  per- 
formed within  the  year,  102,  and  n.  (/). 

does  the  statute  apply  where  the  action  is  brought  upon  an 
executed  consideration?  102. 
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8.  Provisions  of  17th  section,  as  to  contracts  for  the  sale   of 
goods,  540. 

to  what  cases  they  apply,  541,  and  n.  (c^),  542-544. 
what  a  sufficient  memorandum  under,  644-554. 
what  a  sufficient  signature,  549-554. 
delivery  and  acceptance  under,  554-564. 
earnest  or  part  payment,  564,  565. 
where  party  may  recover  on  account  stated,  though  original  claim 

cannot  he  enforced  for  want  of  compliance  with,  968. 
party  may  sue  on  contract,  though  for  want  of  his   signature  it  be 

void  as  against  himself  under  the  statute,  5,  n.  (a). 
party  may  sometimes  recover  on  quantum  meruit,  although  contract 

void  under,  82. 
applies  to  contracts  made  ^broad  when  sought  to  be  enforced  in  the 

courts  here,  132,  133. 
can  contract  within,  be  waived    by  parol  before  breach  ?  154,  155, 

1148. 
such  a  contract  cannot  be  altered  by  parol,  154. 

money  paid  on  contract  which  cannot  be  enforced  against  the  payee, 
owing  to  non-compliance  with  the  statute  cannot  be  recovered  as 
on  a  failure  of  consideration,  928. 
expenses  incurred,  labor  performed,  &c.,  for  a  party  under  an  agree- 
ment within  avoided  by  him,  422,  n.  («'). 
FRAUDULENT  JUDGMENT, 

how  to  be  impeached,  3. 
FRAUDULENT  MISREPRESENTATION.     See  Guaranties  and 
Indemnities;    Money  had  and    received;  Title;    Warranty. 
FRAUDULENT  RECEIPT,  1096. 
FRAUDULENT  SALE.     See  Sale  of  Goods. 
property  does  not  pass  thereby,  465. 
innocent  purchaser  from  fraudulent  vendee,  566,  n.  (e). 
bond  fide  purchaser  ignorant  of  vendor's  fraudulent  purpose,  566, 

n.  {e). 
not  absolutely  void,  566,  567. 
what  amount  of  fraud  necessary  to  avoid,  567. 
remedies  of  vendor  in  case  of,  569. 
what  sales  are,  under  13  Eliz.  c.  5,  570-578. 
FREIGHT, 

commission  on,  when  broker  entitled  to,  803,  n.  (e). 
cannot  be  apportioned,  if  voyage  not  completed,  1080,  1081. 
FRENCH  LAW, 

as  to  the  effect  of  duress  upon  the  validity  of  a  contract,  273. 


1592  INDEX. 

FRENCH   l,AM  —  Continued. 

as  to  tenant's  liability  to  repair,  467,  n.  (e). 

warranty  of  title  as  implied  on  the  sale  of  goods  by,  626,  n.  (o). 

as  to  wagers,  735,  n.  (i). 

as  to  hiring  for  life,  839,  n.  (e). 

as  to  recovery  of  voluntary  payments,  933,  and  n.  (K). 

as  to  money  paid  by  mistake,  934,  n.  (n). 
FRIENDLY  SOCIETY, 

infant  may  be  member  of,  201. 

remedy  in  disputes  between  any  member  of,  and,  391,  n.  (s).     ' 
FRIVOLOUS  CONSTRUCTION  OF  CONTRACT, 

to  be  avoided,  112. 
"  FROM," 

meaning  of  this  word  in  contracts,  113,  118. 
FRUIT, 

growing,  contract  for  sale  of,  requires  a  stamp,  183. 
FUNERAL  EXPENSES, 

of  husband,  wife  or  child,  infant  liable  for,  197. 

liability  of  executors  for,  81,  375,  888. 

liability  of  husband  for  wife's,  on  implied  request,  81,  888,  889. 

GAME,  SALE  OF, 

provisions  of  1  &  2  Will.  4,  c.  32,  respecting,  592,  593. 
GAMING.     See  Hoese-racing. 

money  lent  for  illegal  gaming,  not  recoverable  in  action  for  money 
had  and  received,  945. 

contracts  by  way  of,  void,  735,  736,  738,  1006. 

colorable  contract  for  sale  of  shares,  the  intention  being  merely  to 
pay  "  differences,"  1006,  1007. 

price  of  goods  dependent  on  wager,  1007. 

rule  as  to  bills  or  notes  given  to  secure  gaming  debts,  1007. 

contributions  for  prizes,  &c.,  to  players  of  lawful  games,  1008. 

what  games  are  now  lawful,  1008,  1009,  and  in  notis. 

illegal  gaming,  when  a  defence  to  an  action  for  work,  money  lent,  &c., 
1008. 

money  lent  for  gambling,  where  gambling  lawful,  recoverable,  1009. 

illegal  insurances,  945,  1009. 
GENERAL  ISSUE.    See  Observations  in  Notes  to  the  differ- 
ent Defences,  and  Title  "  Defences." 
GENERAL  WORDS  IN  CONTRACT, 

how  construed,  120-124. 

how  controlled  by  preceding  words  of  confined  meaning,  120. 

when  controlled  by  recitals,  120. 
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when  restrained  by  special  provisions,  121. 

eifect  of,  must  depend  on  evident  intention  of  parties,  122. 
GIFT.     See  Consideration  ;  Gratuitous  Promise. 

of  chattels,  not  effective  if  not  by  deed  or  delivery,  60. 

even  where  they  are  in  the  possession  of  the  donee  at  the  time  of  the 
gift,  60. 

a  contract,  60,  n.  (q). 

presumption  that  money  advanced  by  parent  to  child  is  a  gift  and  not 
a  loan,  878. 
GLONOINE  OIL, 

carrier  not  bound  to  receive  or  carry,  685,  n.  (/). 
GOOD  CONSIDERATION, 

how  distinguished  from  valuable,  27. 

sufficient  in  the  case  of  deeds,  27.     • 

not  sufficient  to  support  a  simple  contract,  27. 
GOODS, 

gift  of,  what  necessary  to  render  it  binding,  60. 
GOODS  SOLD.     See  Sale  of  Goods. 

executor  continuing  testator's  business  may  sue  for,  376. 

remedies  for  vendor,  if  goods  obtained  by  fraud,  569. 

common  count  for,  when  it  lies,  614-618. 
GOOD-WILL, 

and  goods,  contract  for  sale  of,  requires  stamp,  182. 

receipt  of  portion  of  profits  in  consideration  of  sale  of  good-will  of 
business  not  to  render  seller  a  partner,  336. 

agreement  on  sale  of,  not  to  carry  on  business ;   when  good,  985- 
987. 

sale   of,   and    agreement    to   recommend   customers,   lawful,    1056, 
n.  (e). 
GOVERNMENT  AGENTS, 

liability  of,  on  their  contracts,  386-388. 

not  personally  liable,  if  contract  made  as  public  agent,  386,  387. 

liable  if  they  expressly  pledge  their  credit,  386. 

foreign  consul,  resident  in  England,  transacting  business  for  merchant 
as  officer  of  his  own  government,  cannot  maintain  action  for  ser- 
vices, 388. 
GRAMMATICAL  CONSTRUCTION, 

of  sentences  in  a  written  contract  may  be  disregarded,  119,  120. 
GRANT, 

of  annuity  by  clergyman  may  be  good,  although  a  void  charge  be 
comprised  in  the  deed,  1021. 
GRATITUDE.     See  Consideration. 
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not  legally  binding,  24,  58. 
Scotch  law  as  to,  25,  n.  (m). 
what  is  held  to  be,  58,  and  n.  (k),  60,  n.  (t). 
voluntary  undertaking  to  obtain  insurance,  60,  n.  (t). 
effect  of  an  act  being  done  on  the  faith  of,  64. 
contract  to  do  work  without  reward  not  binding,  797. 
GRATUITOUS    SUBSCRIPTIONS, 
when  binding,  82,  n.  (?■),  50,  n.  (d). 
GROSS  NEGLIGENCE, 

what,  662-664. 
GROWING  CROPS, 

stamp  on  contract  for  sale  of,  when  not  necessary,  182,  183. 

sale  of,  when  within  statute  of  frauds,  414-417. 

custom  of  country  as  to,  excluded  by  express  provisions  of  lease,  144, 

145. 
tenant's  right  to  emblements,  505. 
GROWING  FRUIT, 

contract  for  sale  of,  requires  a  stamp,  188. 
GUARANTY, 

how  construed,  where  words  capable  of  expressing  either  past  or  con- 
current consideration,  112,  740-742. 
to  be  construed  most  strongly  against  guarantor,  136,  137. 
when  parol  evidence  admissible  to  explain,  1 50. 
for  payment  for  goods  sold  to  third  person  exempt  from  stamp  duty, 

182. 
interest  not  necessarily  payable  on,  953. 
when  statute  of  limitations  begins  to  run  in  case  of,  1231. 
when  the  subject  of  a  set-off,  1270,  1271. 
rule  under  the  bankruptcy  act,  1869,  1283,  1284. 
under  the  bankrupt  acts,  793  et  seq. 
GUARANTIES  AND  INDEMNITIES, 

1.  Of  the  general  nature  of  the  contract  of  guaranty,  738. 
there  must  be  a  principal  liable,  738,  739,  and  n.  {iv'). 
guaranty  for  a  married  woman  or  infant,  &c.,  739,  and  n.  (re'), 
infant's  debt  for  necessaries,  remedy  of  surety  for 
on  payment,  739,  n.  {n'). 
there  must  be  an  express  consideration,  740,  and  n.  (w''). 

there  must  be  writing  as  well  as  consideration, 
740,  u.  {n"). 
past  consideration  insufficient,  62,  740. 

unless  such  past  consideration  was  moved  at  guarantor's  request, 
62,  740. 
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how  guaranty  construed   where  words   capable  of  expressing 

either  past  or  concurrent  consideration,  112,  741,  742. 
in  case  of  bill  or  note,  740,  741. 
guaranty  of  past  debt  in  consideration  of  future  advance,  good, 

741. 
or  of  past  and  future  advances,  741. 
consideration  need  not  be  direct,  742. 
party  receiving  guaranty  need  not  be  bound  in  the  first  instance, 

742. 
guaranty  must  be  accepted,  742,  and  n.  (¥). 
notice  of,  and  of  credit  on  faith  of,  742,  n.  (¥),  760,  n.  (a:), 
liability  under,  not  subject  of  set-off,  1270,  1271. 
Indemnities, 

when  promise  to  indemnify  implied  by  law,  743-746. 

by  landlord  to  tenant  against  ground-rent,  743,  744. 

by  assignee  of  lease  to  indemnify  lessee,  744. 

to  bail  or  surety,  &c.,  745. 

to  accommodation  acceptor,  745. 

by  owner  of  ship  where  goods  hypothecated,  745. 

between  principal  and  agent,  745. 

by  transferee  of  shares  in  joint  stock  company,  745. 

in  case  of  distress  for  rent,  or  charge  on  land,  746. 

when  indemnity  extends  to  costs,  746. 

indemnity  as  between  wrong-doers,  748. 

rule  where  the  act  is  apparently  lawful,  748. 

where  this  is  not  the  case,  748,  749. 

where  agent  acts  without  knowledge  of  principal,  749. 

between  sureties,  891. 

statute  of  limitations  when  it  begins  to  run  in  a  case  of,  1231. 

against  the  consequences  of  illegal  or  immoral  acts,  999,  and  ns. 

(t)  and  (u). 
to  an  officer,  for  neglecting  duty,  999,  n.  (u). 
2.  Guaranties,  how  affected  by  the  statute  of  frauds,  749. 
enactments  of  statute,  749,  750. 
1.  When  the  statute  applies,  749. 

only  to  collateral  engagement,  749. 

when  the  engagement  is  collateral  within  the  statute,  750, 

and  n.  (g). 
this  is  to  be  ascertained  from  contract  and  surrounding  cir- 
cumstances, 752. 
illustrations  of  this,  752-754. 

statute  applies,  if  third  party  is  at  all  trusted,  751, 
n.  (i). 
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case  may  be  within  the  statute,  although  promise  on  new 
consideration,  754. 

engagement  of  del  credere  agent,  not  within  the  statute,  275. 
2.  When  the  statute  does  not  apply,  l^i. 

where  promisor  originally  liable,  754. 

statute  does  not  apply  where  credit,  was  not  given  to  the 
third  party,  though  the  goods  were  delivered  to  him,  754. 

instances  of  original  credit  being  given  to  defendant,  755, 
756. 

where  defendant  liable  jointly  with  others,  statute  does  not 
apply,  755. 

rule  where  promise  is  on  new  consideration,  756,  and  n.  (e'), 
757. 

guaranty  for  rent  in  consideration  of  landlord  delivering  up 
distress,  not  within  statute,  757. 

statute  does  not  apply  where  original  liability  discharged, 
758,  and  n.  (F). 

instances  of  this,  758,  759. 

converting  separate  into  joint  debt,  758. 

discharge  of  defendant  out  of  execution,  758,  759. 

aliter  when  indulgence  only  is  given,  759. 

guaranty  for  infant  or  married  woman,  759. 

promise  on  good  consideration   to  pay  for  goods  supplied 
gratuitously,  759,  n.  («^). 

statute  applies  only  to  promises  to  a  party  to  whom  another 
already  is,  or  is  to  become  liable,  759,  and  n.  {u). 

promise  by  one  surety  to  indemnify  another  if  he  will  be- 
come surety  also,  760,  n.  (x). 

promise  to  indemnify  another  if  he  will  assist  a  third  party, 
760,  n.  (x). 

promise  to  indemnify  surety  is  not  within  the  statute,  760,' 
and  n.  {x). 
3.  Of  the  form  and  requisites  of  a  guaranty  under  statute  of 
frauds,  760-762. 

under  statute  of  frauds,  consideration  must  appear  in  mem- 
orandum, 760,  761. 

under  19  &  20  Vict.  c.  97,  consideration  need  not  now  ap- 
pear in  writing,  762. 

whole  promise  must  be  in  writing,  762. 

signature  of  memorandum,  what  sufficient,  762. 
3.    To  what  extent  surety  is  liable,  762. 

surety  for  person  in  office  of  limited  duration,  762,  and  n.  (g), 
763. 
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surety  for  particular  office  extends  only  to  things  included  in 

office  at  time  of  engagement,  765,  and  n.  (o). 
for  performance  of  particular  contract,  766. 
liability  where  principal  lost  money  by  robbery,  766. 
surety  to  or  for  a  person  does  not  extend  to  him  and  partner, 

766. 
surety  to  one,  how  construed,  766. 

addressed  to  one,  cannot  be  shown,  by  parol,  intended 

for  two,  741,  u.  {y). 
addressed  to  person  different  from  the  one  intended, 
741,  n.  (y). 
guaranty  to  or  for  a  _firm,  766. 
guaranty /oj-  several,  767. 
how  construed,  767. 

guaranty  by  one  partner  how  far  binding  on  firm,  349,  350. 
guaranty  to  several,  767. 

where  there  has  been  a  change  in  the  firm,  767. 
guaranty  by  two  or  more  persons,  how  construed,  768. 
to  what  damages  surety  liable,  768. 
rule  in  case  of  continuing  guaranty,  769,  and  n.  (w^). 
instances  of  the  application  of  this  rule,  769-772. 
credit  for  goods  sold  extended  beyond  limited  period  of  guaranty, 

769,  n.  (Z). 
warrant  of  attorney,  how  construed,  771,  n.  (m). 
general  rule  as  to  the  construction  of  guaranties,  772. 
surety's  liability  for  costs,  746,  747. 
4.  Surety,  how  discharged,  772. 

by  fraudulent  representation  or  concealment,  773,  and  n.  (j).      ] 

by  failure  of  intended  co-surety  to  execute  instrument,  773. 

creditor  conniving  at  principal's  default,  773. 

non-performance  of  conditions  by  creditor,  773. 

laches  of  creditor,  774. 

surety  discharged  by  discharging  principal,  774,  and  n.  (s). 

by  the  novation  of  the  debt,  774,  and  n.  (s). 

by  release,  or  agreement  to  release,  775. 

by  composition  deed  with  debtor,  775. 

unless  the  creditor's  remedies  against  the  surety  are  reserved, 

776,  and  n.  (v). 
or  by  covenant  not  to  sue,  776. 
unless  there  be  an  agreement  to  the  contrary,  776. 
or  by  altering  terms  of  original  contract,  776,  and  n.  (y). 
instances  of  this,  776-778. 
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or  by  altering  terms  of  guaranty,  778,  1162,  n.  (t). 

gratuitous  forbearance  will  not  discharge  surety,  779,  and  n.  (m'). 

nor  taking  further  security,  779,  780. 

binding  agreement  to  give  time  to  principal  will,  781,  and  n- 

(x),  782,  n.  (j/'). 
or  to  principal  and  one  of  several  co-sureties,  782,  783. 
unless  it  be  made  with  a  third  person  not  the  principal,  783. 
surety  on  bond,  discharged  by  parol  engagement  to  give  time. 

783. 
rule  in  case  of  bills  of  exchange,  783. 
surety  not  discharged  by  creditor  taking  cognovit  from  principal, 

784. 
when  surety  discharged  by  loss  of  collateral  securities,  784,  78.5. 
effect  of  agreement  by  creditor,  to  avail  himself  of  securities 

before  calling  on  surety,  784,  785,  786,  and  n.  (q). 
creditor  not  under  obligation  not  to  assign  debt  or  securities, 

784,  n.  (i). 
creditor  must  not  discharge  securities,  784,  n.  (Jc). 
where  guaranty  revocable  by  surety,  785. 
continuing  guaranty  not  revoked  by  death  of  surety,  785. 
5.  How  surety  indemnified,  785. 

what  he  may  recover  against  principal,  785,  786. 
may  recover  interest  on  sum  paid  by  him,  957. 
what  he  may  recover  against  the  co-surety,  786. 
rule  at  law,  786. 
rule  in  equity,  786. 

remedy  at  law  against  representative  of  deceased  surety,  787. 
right  of  surety  to  assignment  of  the  securities  held  by  the  cred- 
itor, 786,  n.  (q),  787. 
remedy  under  19  &  20  Vict.  c.  97,  s.  5,  787. 
when  surety  entitled  to  request  to  pay,  1073,  and  n.  (p). 
GUARDIANS  OF  THE  POOR, 
when  they  are  a  corporation,  394. 

within  what  time  actions  against  them  must  be  brought,  394. 
empowered  to  take  and  hold  land  for  the  benefit  of  union  or  par- 
ish, 400. 

HACKNEY-COACH   PROPRIETOR, 

when  liable  as  a  carrier,  683,  n.  (y). 
HAY  AND  STRAW, 

tenant's  right  to,  on  quitting,  508. 

custom  controlled  by  special  agreement,  508. 

rule  where  there  is  no  incoming  tenant,  510. 
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contracts  contrary  to  statute  passed  for  protection  of,  void,  586.  , 
HEIR, 

may  be  sued  on  specialty  in  which  he  is  bound,  eo  nomine,  10. 

promise  by  heir  to  pay  ancestor's  debt,  in  consideration  of  forbear- 
ance, when  binding,  39. 

not  bound  by  obligation  of  ancestor  unless  named  therein,  189. 

acknowledgment  by  tenant  of  title  of,  does  not  require  stamp,  171. 
HIRE  OF  GOODS, 

contract  for,  by  married  woman,  void,  252,  n.  (q). 

liability  of  hirer  of  goods  for  negligence,  679,  680. 
HIRER  OF  CARRIAGE, 

when  not  liable  for  injury  caused  by  negligence  of  driver,  680. 
HIRING  AND  SERVICE.     See  Master  and  Servant. 

infant's  liability  on  contract  of,  199,  200,  and  n.  (o). 
HOBBET, 

when  sale  of  corn  by,  illegal,  587,  and  n.  (e). 
HORSE. 

hirer  of,  impliedly  promises  to  feed  it,  81. 

when  infant  liable  for  price  or  hire  of,  as  necessaries,  197. 

warranty  on  sale  of,  infant  not  liable  on,  207. 

infant  hiring,  and  injuring  in  course  of  journey,  not  liable  in  action 
for  the  wrong,  207,  and  n.  (o),  208,  and  n.  (<'). 

owner  of,  sending  it  to  common  repository  for  sale,  bound  by  sale  of, 
although  without  his  authority,  277. 

liability  of  master  for  hire  of  horses  hired  in  his  name  by  his  coach- 
man, 277. 

warranty  of,  by  servant,  where  it  binds  master,  287,  294. 

loan  of,  to  a  person  to  ride  will  not  entitle  him  to  allow  his  servant 
to  ride  it,  668. 

warranty  of,  by  one  of  two  partners,  horse-dealers,  binds  the  other, 

345. 
horse  repository  not  in  city  of  London  not  market  overt,  535,  n.  (s). 
warranty  of  soundness  on  sale  of,  proof  of  breach  of,  654,  655. 
does  not  require  stamp,  181. 
liability  of  innkeeper  for  loss,  &c.,  of,  or  of  its  gear,  not  affected  by 

26  &  27  Vict.  c.  41,  677. 
innkeeper  not  bound  to  supply  post  horses,  678. 
hirer  of,  not  liable  for  ill-treatment  thereof  by  regular  farrier,  680. 
aliter,  if  he  prescribes  for  it  himself,  680. 
return  of,  with  broken  knees,  not  sufficient  proof  of  negligence  against 

hirer,  680. 
hirer  of,  bound  to  discontinue  use  of,  if  it  become  exhausted,  680. 
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.limitation  of  liability  of  railway  and  canal  companies  as  carriers  of 

horses  by  stat.  17  &  18  Vict.  c.  31,  721. 
sound  price  given  for,  does  not  raise  implied  warranty  of  soundness,  631. 
warranty  on  sale  of,  generally,  654,  655. 

what  constitutes  breach  of  warranty  of  soundness  of,  654,  655. 
question  of  soundness  or  unsoundness  of,  is  peculiarly  for  jury,  655. 
warranty  of,  usually  inserted  in  receipt  for  price,  656. 
receipt  in  such  case  does  not  require  agreement  stamp,  656,  1121,  n. 

damages  recoverable  in  action  for  breach  of  warranty  of,  1328,  1329, 

and  n.  (m). 
livery-stable  keeper,  has  no  lien  on,  for  keep  of,  801,  n.  (u). 
nor  for  money  paid  by  him  at   request  of  owner  for  attendance  of 

veterinary  surgeon,  801,  n.  (m). 
trainer  has  lien  on,  delivered  to  him  to  train,  801,  n.  (u). 
owner  of  stallion  has  lien  on  mare  for  use  of  stallion,  801,  n.  (u). 
party  entering  unqualified  horse  in  race  cannot  recover  back  his  sub- 
scription, 928. 
breach  of  warranty  of,  no  defence  to  action  on  bill  given  for  price  of, 
1140. 
HORSE  EACING, 

subscription  paid  for  unqualified  horse  not  recoverable  in  action  for 

money  had  and  received,  928. 
statutes  by  which  it  is  regulated,  1009,  1010. 
wlien  legal,  1010. 
HORSE  REPOSITORY, 

owner  of  horse  who  sends  it  to,  is  bound  by  sale,  although  without 

his  authority,  277. 
if  not  in  London  is  not  market  overt,  535,  n.  («). 
effect  of  public  notice  affixed  to  walls  of,  that  warranties  given  there 
are  subject  to  certain  conditions,  645. 
HUSBAND  AND  WIFE, 

promise  by  husband  to  pay  debt  contracted  by  wife  before  marriage 

void,  unless  on  new  consideration,  64. 
set-off  in  actions  by  or  against,  1280. 

1 .  Of  the  effect  of  marriage  upon  the  contract  of  a  feme  sole,  223-227. 
1.  Benefit  of,  vests  only  conditionally  in  husband,  and  survives 
to  her,  223,  226. 
judgment  recovered  by  wife  dum,  sola  is  a  chose  in  action 

within  this  rule,  223,  n.  (y). 
she  must  join  in  action  on,  223,  224. 

husband  ought  to  reduce  wife's  chose  in  action  into  posses- 
sion during  coverture,  224. 
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consequence  of  his  not  having  done  so  in  the  event  of  his 
surviving  his  wife,  224,  and  n.  (c). 

or  in  the  event  of  their  being  separated  by  a  judicial  decree, 
225. 

what  amounts  to  a  reduction  into  possession,  225,  and  n.  {Ic). 

rights  of  wife  who  survives  her  husband,  226. 

coverture  must  be  pleaded  in  abatement,  226. 
2.  Husband's  liability  upon  wife's  contract  dum  sola,  226. 

during  coverture  he  is  jointly  liable  with  her,  226. 

but  he  cannot  be  sued  alone,  226. 

on  her  death,  husband's  personal  liability  ceases,  226. 

but  he'may  be  liable  as  administrator  of  his  wife,  226,  227. 

she  is  liable  if  she  sm-vive,  227. 

but  not  for  her  debts  contracted  dum  sola,  227. 

effect  of  discharge  of  husband  under  bankrupt  acts,  227. 

wife's  separate  estate  liable  in  equity,  notwithstanding  bank- 
ruptcy of  husband,  227. 

husband  cannot  be  sued  alone  on  account  stated  by  him  as 
to  debt  from  wife  before  marriage,  966. 
2.  Of  the  contracts  of  a  married  woman  made  during  marriage,  227- 
250. 

1.  Of  the  husband's  rights  thereon,  at  common  law,  227,  228, 

and  n.  {z),  229. 
rights  of  the  wife  under  the  33  &  34  Vict.  c.  93,  230,  231. 
provisions  of  the  act,  230. 
recent  legislation  upon  the  relations  of  husband  and  wife  in 

many  American  states,  231,  n.  (P). 

2.  Of  his  LIABILITY  upon  such  contracts,  231. 

1.  In  general,  rests  on  wife's  agency,  231. 

whether  wife  is  or  is  not  husband's  agent,  a  question  for 

the  jury  in  each  particular  case,  231. 
when  authority  presumed,  231,  232,  ns.  {g),  (/'),  and 

not  liable  for  wife's  fraud,  232. 

when  wife's  contract /)n?na /acie,  binds  husband,  232 
her  contract  for  medicine  or  medical  advice,  233,  n.  {q). 
her  authority  is  revoked  by  husband's  death,  233. 
not  by  his  lunacy,  233,  and  n.  {q). 
when   a  wife's  statement  or  admission  binds  her  hus- 
band, 232,  n.  («■),  233,  n.  (w). 

2.  During  cohabitation,  234. 

presumption  of  husband's  authority  to  wife,  234,  ai:d 
n.  {x). 
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with  regard  to  necessaries  for  herself  and  her  husband's 

household,  234,  and  n.  (x). 
with  regard    to  goods  which  the  husband  permits  the 

wife  to  receive  at  his  house,  234. 
even  though  she  be  guilty  of  adultery,  235. 
husband  not  liable  for  goods  not  supplied  bond  fide,  or 

not  suitable   to   wife's   station,   234,  n.  (a;),  235,  and 

n.  (aO- 

question  for  jury,  234,  n.  (x). 
burden  on  plaintiff  to  show  facts  creating  hus- 
band's liability,  235,  n.  (a^),  250,  n.  (?). 
how  presumption  of  wife's  authority  may  be  rebutted, 

235. 
husband  not  liable  where  credit  given  to  wife  solely,  236. 
nor  for  goods  supplied  to  her  without  liis  authority,  236, 

237. 
what  is  sufficient  proof  of  husband's  authority,  237,  240, 

n.  (x^). 
effect  of  notice  to  tradesman  not  to  trust  wife,  238,  245, 

n.{d). 
difference  between  general  or  public  and  special  notice, 

238,  239. 
husband's  liability  if  she  trade,  239,  and  ns.  (o)  and  (p). 
wife  cannot  bind  husband  by  making  promissory  note, 

240. 
or  borrowing  money,  240. 
except  in  some  cases  for  necessaries,  240. 
promise  by  husband,  after  wife's  death,  to  pay  money 

borrowed  by  her  during  coverture,  240,  n.  (t). 
liability   of  man  where  there  is  no  marriage,  but  only 

cohabitation,  240. 
exists  only  during  cohabitation,  241. 
effect  of  divorce  declaring  marriage  void  ab  initio,  241. 
3.   During  separation  by  consent,  or  act  of  husband,  241. 
how  far  husband  liable  after,  242. 
principles  on  which  husband's  liability  depends,  243. 
burden    of   proof   of  wife's  authority,  in  action  against 

husband  on  wife's  contract,  is  on  plaintiff,  235,  n.  (a'), 

241,  242,  n.  (/). 
husband  not  liable  if  he  pay  allowance,  242,  and  n.  {g). 
allowance  must  be  adequate,  243. 
effect  of  non-payment  of  allowance  where  separation  is 

by  consent,  243. 
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liability  on  refusal  to  pay  alimony  after  divorce,  243. 

or  pending  suit  in  spiritual  court,  243,  244. 

effect  of  husband's  promise  to  pay  the  wife's  debt,  244. 

liable  if  he  adopts  her  contract,  244. 

not  liable,  where  wife  has  income  of  her  own,  244,  245. 

or  is  able  to  support  herself,  245. 

husband  liable  if  he  wrongfully  turn  her  away,  245. 

or  ill-use  her  so  that  she  is  obliged  to  leave  his  house, 

245,  and  n.  (/). 
or  wrongfully  deserts  her,  246,  and  n.  {k^). 
husband  liable  for  necessaries,  supplied  to  wife  during  sep- 
aration for  child  lawfully  in  her  custody,  247,  see  211, 
n.  {d). 
other  cases,  247. 

whether  town  may  recover  of  husband  for  supplies  fur- 
nished to  his  wife,  245,  n.  (/). 
liability  of  husband   to  pay  costs  of  attorney  or  proctor, 
employed  by  wife  to  obtain  protection  or  divorce,  247, 
and  n.  (w),  248. 
4.  Of  wife's  contracts  during  separation  by  her  act,  248. 

husband  not  generally  liable  if  wife  be  guilty  of  adultery, 

248,  249. 
return  of  wife  after  elopement,  250,  and  n.  (Ji). 
verdict  of  jury  in  suit  in  divorce  court  not,  per  se,  suffi- 
cient evidence  of  wife's  adultery,  248,  n.  (u). 
when  her  adultery  will  not  be  a  defence,  249. 
her  adultery  no   answer  to   action  on   his  covenant   in 

separation  deed,  249. 
not  liable  if  she  leave  him  without  his  consent,  249. 
if  she  returns  and  is  received,  liability  revives,  250. 
qu(Bre,iishe  returns  and  is  not  received,  250,  and  n.  (h). 
his  liability  if  she  be  in  prison,  250. 
his  liability  if  she  dies  while  living  separate  from  him  for 
reasonable  funeral  expenses,  250,  n.  (P). 
3.  When  a  feme  covert  may  be  considered  as  a  feme  sole,  as  to  her 
contracts  during  marriage,  251. 
in  general  she  cannot  sue  or  be  sued  with  her  husband,  251. 

or  alone,  251,  252. 
although  there  be  a  separation  by  deed,  251. 

or  a  divorce  a  mensd  et  thoro,  252. 
exceptions  to  this  rule,  252. 
judicial  separation,  252. 
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effect  of  20  &  21  Vict.  c.  85,  ss.  7  and  26,  and  21   &  22 

Vict.  c.  108,  s.  8,  252. 
husband  civiliter  mortuus,  252,  and  n.  (s). 
where  husband  is  an  alien  or  abroad,  253,  and  n.  (a), 
where  husband  has  absconded,  254. 
or  may  be  presumed  to  be  dead,  254. 

or  where  wife  deserted  by  husband,  and  she  gets  order  for 
protection  under  20  &  21  Vict.  c.  85,  s.  21,  and  21  &  22 
Vict.  c.  108,  s.  8,  255. 
wife  sole  trader  in  London,  255,  and  n.  (m). 
executor  of  such  trader  cannot  be  sued,  256. 
where  marriage  annulled  ■  ah  initio,  wife  responsible  as  a 

feme  sole,  256  ;  may  be  sued,  and  may  sue,  252,  n.  {r). 
wife   may  bind  her   separate   estate  in   equity  by  her  con- 
tracts, 256. 
right  of  wife  in   equity  to  contract   as  a  feme  sole  with  her 

husband,  256. 
and  to  sue  in  respect  of  separate  property  under  32  &  .SH 

Vict.  c.  93,  256. 
and  in  respect  of  debts  contracted  before  marriage  by  same 
act,  257. 
when  she  may  sue  with  husband,  as   meritorious  cause  of  action, 

257. 
form  of  declaration  in  such  cases,  257,  n.  (v). 
wife  entitled  by  survivorship  on  judgment  recovered  by  both. 

257. 
or  on  decree  in  chancery  in  a  suit  by  both,  257,  n.  (y). 
wife  may  be  executrix  or  administratrix,  258. 
and  sue  after  her  husband's  death,  258. 

may  not  sue  husband's  executor  after  his  death,  258,  u. 

.    ^"-^ 
but  as  devisee  in  trust  for  sale  could  not  contract  to  sell,  258. 

is  competent  to  act  as  agent,  278. 

power  oi  feme  covert  to  purchase  land,  401. 

plea  of  coverture  —  evidence  of,  &c.,  1293. 

feme  creditor  marrying  debtor  discharges  debt,  1157. 

liability  of  husband  for  funeral  expenses  of  wife,  incurred'in  his 

absence  and  without  his  linowledge,  81,  888. 
cannot  bind  themselves  to  each  other  by  contract,  251,  n.  (jo)- 
nor  make  gifts  or  conveyances  to  each  other,  251,  n.  (jo). 
under  statutes  in  Maine,  property  may  pass  from  husband  t» 

wife,  227,  n.  (m^),  251,  n.  (jo). 
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effect  of  certain  gifts  or  conveyances  to  her  where  she  surviveN 

her  husband,  251,  n.  (jo). 
married  woman  cannot  in  general  bind  herself  by  her  contracts, 
229,  n.  {d). 

cannot  enter  into  partnership,  229,  n.  {d). 
cannot  bind  herself  by  bill  or  note,  229,  n.  {d). 
cannot  convey  her  real  estate,  229,  n.  (d). 

IDIOT,  187.     See  Non  Compos. 
ILLEGAL  COMPANIES, 

"  Bubble  Act,"  6  Geo.  1,  c.  18,  1011. 
6  Geo.  4,  c.  91,  1012. 
effect  of  this  statute,  1012. 

effect  of  25  &  26  Vict.  c.  89,  and  30  &  31  Vict.  c.  131,  1012,  1013. 
19  &  20  Vict.  c.  47,  and  20  &  21  Vict.  c.  14,  1012,  n.  {d).   ■ 
contract  for  the  purchase  of  shares  in,  void,  1013. 
ILLEGAL  CONSIDERATION, 

avoids  contract,  27. 
ILLEGAL  CONTRACTS, 
1.  In  gp.neral. 

general  rule  as  to  the  eflPect  of  illegality,  970,  and  n.  (a), 
no  court  will  assist  to  give  effect  to  contract  forbidden  by  com- 
mon or  statute  law,  970,  and  n.  (a),  972. 
foreign  contract  if  illegal  here,  cannot  be  enforced  though  v,alid 

where  made,  128,  n.  (6),  972. 
test  of  illegality,  972. 

deed  or  bond  may  be  good  as  to  part,  but  void  as  to  the  rest,  973. 
effect  of  one  of  several  considerations  being  illegal,  973,  and  n.  (g). 
effect  of  one  of  several  promises  being  illegal,  where  the  consid- 
eration is  legal,  970,  and  n.  (Ji). 
no  distinction  between  mala  prohibita  and  mala  in  se,  974,  n.  (i). 
illegality  in  written  contract  may  be  established  by  parol  evi- 
dence, 160,  974,  675. 
it  may  be  taken  i  advantage  of  by  either  of  the  parties,  975,  and 
n.  (m'). 

law  in  such  cases  leaves  the  parties 
where  it  finds  them  ;  the  illegality 
is  not  Li  protection  to  the  defend- 
ant, but  a  disability  to  the  plain- 
tiff; 976,  n.  (o). 
relief  in  equity  where  parties  are  not  in  pari  delicto,  976,  and 

n.  (  p). 
vou  II.  52 
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where  parties  stand  in  fiduciary  relation,  977. 
presumption  is  that  contract  is  legal,  977,  978. 
and  not  fraudulent,  978. 
illegal  sales  of  goods,  .582-596. 

money  lent  for  express  purpose  of  accomplishing  illegal  object  can- 
not be  recovered,  878. 
money  paid  on  illegal  contract,  when  recoverable,  942-946. 
2.   Contracts  illegal  at  Comjion  Law. 

1.  Immoral  contracts,  979. 

contract  in  consideration  of  future  cohabitation  void,  979. 

so  also  is  contract  in  consideration  of  past  cohabitation  un- 
less under  seal,  979. 

or  of  past  seduction,  979. 

equity  will  not  enforce  contract  made  in  consideration  of 
cohabitation,  979. 

contract  by  reputed  father  to  pay  mother  an  annuity  in 
consideration  of  her  supporting  illegitimate  child,  valid^ 
979. 

past  cohabitation  or  seduction  will  not  invalidate  specialty 
founded  thereon,  980. 

action  against  prostitute  for  rent  of  lodging,  clothes,  wash- 
ing, &c.,  when  not  maintainable,  582,  980,  and  n.  {k),  981. 

action  for  price  of  libellous  or  immoral  pictures,  582,  981. 

2.  Contrary  to  public  policy,  982,  and  n.  {t). 

general  rule,  982. 

1.  Contracts  in  general  restraint  of  trade,  void,  982,  and  n. 
(m),983. 

to  be  good  the  restraint  must  be  only  partial,  983,  and 

n.  ly),  984. 
and  for  good  consideration,  984. 

but  the  court  will  not  enter  into  the  question  of 
the  adequacy  of  the  consideration,  984. 
and  not  unreasonable,  985. 
question  of  reasonableness  is  for  the  court,  985. 
cases  on  tliis  subject,  985,  986. 
such  contracts  are  divisible,  987. 
monopolies,  9'S7. 

2.  Contracts  prejudicially  affecting  the  revenue,  987. 

such  contracts  good  if  they  only  affect  revenue  of  for- 
eign country,  9S7. 

3.  Contracts  in  restraint  of  marriage,  void,  988. 

marriage  brocage  contracts,  void,  988. 
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what  separation  deeds  are  valid,  988. 

4.  Contracts    for    the   sale   of  offices  and  puhlic  appoint- 
ments, 990,  and  n.  (u). 

5.  Contracts  preventing  or  impeding  due  course  of  justice, 
99L 

compounding  felony  or  misdemeanor,  991,  and  n.  (e). 

rule  where  the  offence  involves  a  claim  to  damages  by 
the  injured  party,  992. 

party  may  compound  for  private  injury,  after  convic- 
tion for  public  offence,  992,  993. 

agreement  in  consideration  of  withdrawing  petition  to 
house  of  commons  against  the  return  of  a  member 
on  the  ground  of  bribery,  void,  993. 

agreement  by  a  shareholder  in  a  joint  stock  company 
compulsorily  winding-up,  that  he  would  endeavor  to 
postpone  a  call,  illegal,  993. 

or  support  a  creditor's  claim,  993. 

or  a  contract  to  withdraw  opposition  to  an  insolvent's 
discharge,  993,  994,  and  n.  (?■). 

agreement  between  a  petitioning  creditor  and  a  bank- 
rupt to  abandon  prosecution  of  bankruptcy  and  ac- 
cept a  bill  for  the  amount,  void,  994,  and  n.  (?•). 

security  given  by  insolvent  to  one  creditor  on  condi- 
tion that  his  claim  should  not  be  scheduled,  void, 
994. 

but  a  covenant  by  a  friend  of  bankrupt  to  pay  all  cred- 
itors in  full  if  they  would  not  proceed  in  the  bank- 
ruptcy, good,  994. 

agreement  to  withdraw  opposition  to  private  bill,  when 
valid,  995,  and  n.  (b). 

6.  Maintenance  of  suits,  996,  and  n.  (d). 

champerty,  996,  and  n.  (/),  997,  n.  (y'). 

7.  Other  cases  of  illegal  contracts,  998. 

agreement  to  fight,  void,  998. 

agreement  likely  to  cause  neglect  of  duty  by  public 

officer,  invalid,  998. 
illegal  contracts  with  parish  ofiicers,  as  to  bastards,  998. 
agreement  by  town  clerk,  to  recommend  attorney  to 

parties  who  had  prosecutions,  illegal,  998. 
contract  to  indemnify  sheriff,  when  void,  998,  n.  (p^), 

999,  and  ns.  (t)  and  (u). 
trading  with  enemy,  1000,  and  n.  (x). 
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agreement  to  work  railway  by  parties  otlier  than  the 

railway  company,  1000. 
agreement  to  evade  public  statute,  1000. 

3.  Contracts  voidable  for  mistake  or  fraud,  1022-1050. 

mistake,  1022.     See  Mistake. 
fraud,  1035.     See  Fraud. 

effect  of  in  general,  1035,  and  n.  (d). 

who  may  take  advantage  of  fraud,  1037,  and  notes. 

in  what  fraud  may  consist,  1038  et  seq.  and  notes. 

effect  of  fraud  on  third  persons,  1050. 

fraud  on  parties  collaterally  interested  in  ii  contract,  1055. 

4.  Contracts  illegal  by  statute. 

1.  In  (jeneral,  1001,  and  n.  (IS). 

rule  where  part  only  of  the  consideration  or  agreement  is 
illegal,  1001,  and  n.  (/,). 
,    no  distinction  between  contract  partly  void  by  statute,  and 
one  partly  void  by  common  law,  1001. 

cases  under  mortmain  act  — property  tax  act  —  registry  act. 
and  act  as  to  charges  on  benefices,  1002,  1003. 

dVcct  of  contract  being  partially  void  by  statute  of  frauds. 
1003,  and  n.  («). 

rule  where  matter  prohibited  under  a  penalty,  10(13. 

illustrations  of,  1004,  and  n.  (c),  1005,  lOOG. 

rule  where  penalty  imposed  merely  for  the  purpose  of  rev- 
enue, 1005. 

contract  not  illegal  by  relation,  lOOG. 

effect  of  alteration  in  the  law,  pending  an  action,  1006. 

2.  Gaming,  horse-racing,  1006-1009. 

3.  Stock-jobbing,  1011. 

4.  Illegal  companies,  or  associations,  1011-1013. 

5.  Sales  of  oflices,  1013-1017. 

6.  Contracts   made  on    Sundays,  588,  and  n.  (/"),  589,  n.  (i), 

591,  and  n.  (Z>),  592,  and  n.  (o),  1017,  and  ns.  (//)  and  («')• 

7.  Illegal  charges  on  benefices,  1019-1021. 

8.  Contracts  in  consideration  of  not  opposing  a  bankrupt's  dis- 

charge, 1021,  and  n.  (o). 
ILLEGALITY, 

not  to  be  presumed  in  construction  of  contract,  112. 

parol  evidence  of,  admissible  to  defeat  deed,  or  written  contract,  160. 

parol  evidence  admissible  to  rebut  charge  of,  in   a  written  contract, 

142,  n.  ig). 
unstamped  instrument  may  be  read  to  establish,  178,  179. 
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partial,  effect  of,  G7. 
IMMEDIATELY, 

covenant  to  do  act  immediately,  how  construed,  1 1 6. 
IMMORAL  BOOK, 

action  for  price  of  printing,  cannot  be  maintained,  836. 
IMMORAL  CONTRACTS, 

illegal  at  common  law,  979-981. 
instances,  979-981. 
IMPLIED  CONTRACT, 

how  distinguished  from  express,  79. 

cases  in  which  contracts  are  implied  from  acts  of  the  party,  80,  and 

n.  {«!),  81,  82. 
from  usage  of  trade,  83,  and  n.  («). 
from  previous  course  of  dealing,  84. 
from  tortious  acts,  84,  85,  n.  {n),  86,  and  n.  {p^). 
from  silence  or  presumed  assent,  86,  and  n.  (q). 
from  actual  or  constructive  notice,  87. 
from  existence  of  prior  legal  obligation,  87. 
from  words  of  recital,  88,  and  n.  {h). 
from  circumstances  connected  with  the  contract.  89. 
from  acceptance  of  deed  or  other  agreement,  in  which  something  is 

stipulated  to  be  done  by  grantee,  22,  n.  (y),  80,  n.  (s'),  SS,  n.  (A), 
when  incidental  to  express  contract,  89. 
to  pay  for  services  or  expenses,  performed  or  incurred,  on  the  faith 

of  an  agreement  voidable  under  the  statute  of  frauds,  and  avoided 

by  the  party  benefited,  81,  n.  (a). 
express  contract  extinguishes,  89,  and  n.  (in). 
exception  in  cases  of  fraud  and  imposition,  570,  n.  (s). 
to  pay  expenses  incurred,  and  for  labor  performed,  by  one  in  faith  of 

an  agreement  voidable  under  the  statute  of  frauds,  after  avoidance 

by  the  other  party,  422,  n.  (J}). 
IMPLIED  COVENANT, 

for  quiet  enjoyment  arising  from  use  of  word  "  demise  "  in  a  lease,  79, 

and  n.  (w),  89,  90. 
formerly  created  by  words  "  dedi  "  and  "  concessi,"  79,  n.  (m). 
not  so  now,  79,  n.  (m). 
lessor  impliedly  covenants  to  show  title,  445. 
to  give  possession,  445. 
for  quiet  enjoyment,  445. 
to  deliver  premises  in  reasonable  repair,  445. 
IMPLIED  PROMISE, 

of  indemnity  to  bail,  745. 
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when  an  excuse  for  non-performance  of  contract,  1073-1077. 
IMPOSSIBLE  CONSIDERATION, 

effect  of,  64-67. 
IMPRISONMENT.     See  Duress. 

contract  obtained  by,  when  it  may  be  avoided,  269,  270. 
INADEQUACY  OF  CONSIDERATION, 

no  ground  for  impeaching  a  contract  in  equity,  30,  403. 
INCAPACITY   TO  CIONTRACT, 

presumption  against,  186. 

must  be  proved  by  party  setting  it  up,  186. 

nature  of,  and  its  effect  upon  contracts,  IHG. 

weakness  of  mind  short  of  insanity  does  not  constitute,  186. 

nor  immaturity  of  reason  in  persons  of  mature  age,  186. 

nor  absence  of  skill  upon  the  subject  of  a  particular  contract,  186. 
INCIDENTAL  ACT, 

when  promise  to  do,  implied  from  promise  to  principal,  89. 
INCLOSURE,  COMMISSIONERS  OF, 

incapacity  of,  to  buy  the  land,  403. 
INCONSISTENT  CLAUSES, 

how  construed,  128. 
INCONVENIENCE.     See  Loss  oe  Inconvenience. 
INCORPORE AL  HEREDITA^IE  NT, 

action  for  use  and  occupation  lies  for  the  actual  use  of,  512. 

title  to,  cannot  be  tried  in  action  for  money  had  and  received,  907. 
INCUMBENT.     See  Tithes. 
INDEMNITIES.     See  Guaranties. 
INDENTURE, 

and  ilred  poll,  distinction  between  construction  of,  136,  n.  (a). 
INDORSEMENT, 

of  bill  of  lading,  effect  of,  724^  1370,  1371. 
INEQUALITY  OF  CONSIDERATION, 

of  itself,  does  not  form  any  objection  to  contract,  50. 
INFANCY', 

infant  must  appear  by  guardian,  1291. 

infant  plaintiff  must  sue  by  proc/tein  ami  or  guardian,  1291,  n.  (b). 

infancy  must  be  specially  pleaded,  1292. 

evidence  in  support  of  plea,  121)2. 

replication  to  plea  of,  that  goods  supplied  were  necessaries,  1292. 

evidence  in  support  of,  1292. 

replication  of  ratification  of  promise  after  full  age,  evidence  under, 
12'.I2. 

costs  payable  by  infant  defendant,  1292. 
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age,  how  computed,  193,  n.  (^). 

may  sue  on  contract,  though  he  cannot  be  sued,  23,  186,  222,  790. 

cannot  enforce  specific  performance,  1465. 

period  of  disability  to  contract,  193. 

general  rule  as  to  competency,  194. 

contract  of,  however  fair,  not  binding  on  him,  194,  and  n.  (I'l). 

unless  it  be  for  necessaries,  194. 

or  be  confirmed  by  him,  after  he  has  attained  full  age,  194. 

effect  of  fraudulent  representation  by  infant  that  he  is  of  full  age. 
195,  and  n.  (n). 

exception  as  to  contracts  for  necessaries,  195,  198,  n.  (A^). 

liable  on  note  or  other  contract  for  necessaries,  when  consideration 
open  to  inquiry,  198,  n.  (A^),  206,  n.  (e). 

as  to  his  liability  for  necessaries,  while  under  care  of  father  and  sup- 
ported by  him,  202,  n.  (g). 

how  far  the  question  of  necessaries  is  for  the  jury,  195,  196,  and  n. 

«• 

1.  What  are  necessaries,  196,  and  n.  (r). 

question  dependent  on  fortune  and  rank,  196. 
necessaries  for  infant's  wife  or  children,  197,  and  n.  (;:). 
funeral  of  wife,  child,  or  husband,  197. 
money  paid  for  him  by  a  third  party  for  necessaries,  198. 
when  liable  for  money   paid  to   relieve  him  from  custody, 

198. 
liability  to  pay  for  his  teaching,  198. 
not  for  collegiate  education,  202,  n.  (e^). 
who  liable  when  infant  placed  at  school  by  parent  or  guar- 
dian, 199. 
not  liable  for  premium  paid  for  him  in  order  to  learn  trade, 

199. 
nor  upon  contract  for  insurance,  198,  n.  (d). 
nor  for  fees  of  counsel,  198,  n.  (rf). 

contract  of  hiring  and  service,  how  far  binding  upon,  194. 
n.  (k),  199. 

may  avoid   special   agreement  for  services  and 
recover  reasonable  compensation  for  services 
performed  under  it,  194,  n.  (k),  200,  n.  (o). 
as  to  the  question  of  reduction  of  dam- 
ages in  consequence  of  infant's  failure 
to  perform  special  agreement,  200,  n. 

(0). 

leases,  &c.,  to  and  by,  201. 
other  acts  of  necessity,  201. 
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horses,  and  food  for  horses,  197,  and  n.  (y). 

may  be  member  of  friendly  society,  201. 

may  be  shai'eholder  in  joint  stooli  company,  201. 

liability  of,  for  calls  on  shares,  201. 

has  option  to  repudiate  or  ratify  transfer  of  shares,  202. 

it  seems  such  transfer  would  be  void  if  the  company  was, 
at  the  time  of  transfer,  winding  up,  202,  n.  (i). 

may  make  a  contract  for  a  marriage  settlement,  202,  and 
n.  (.). 

may  bind  himself  by  employing  solicitor  to  prepare  mar- 
riage settlement,  202. 

bound  by  acts  of  his  solicitor  in  a  cause,  202. 
2.  "What  are  not  necessaries,  202. 

general  rule,  202. 

infant  held,  until  lately,  not  liable  for  necessaries  with  which 
he  is  already  sufficiently  supplied,  202,  n.  ((/),  203. 

quare,  as    to    the  degree   of  knowledge    acquired   by    the 
tradesman  as  to  tlie  infant's  circumstances,  203. 

cases  in  which  infant  is  not  liable,  20."-2O0. 

not  liable  for  debts  contracted  in  trade,  204. 

cannot  recover  back  money  paid  by  him  though  for  articles 
not  necessaries,  204,  n.  (t). 

liability  of  infant  partner,  332. 

rule   of  liability  saaie,  though  infant  emancipated  by   his 
father,  204,  n.  (q^). 

infant  cannot  be  a  banki-upt,  205  ;  aliier  in  United  States, 
205,  n.  (r). 

formerly,  adjudication  of  bankruptcy  of  an  infant  was  bind- 
ing until  annulled,  205,  n.  (x). 

not  liable  as  innkeeper,  205. 

or  on  bill  of  exchange,  205. 

or  account  stated,  205. 

or  on  bond,  206. 

or  as  surety,  203,  n.  (]>). 

or  for  repairs  on  his  dwelling-house,  203,  and  n.  (n). 

when  liable  for  interest,  206,  n.  (</). 

coc/novit  or  warrant  of  attorney,  given  by,  void,  206. 

release  by,  voidable,  206. 

infant  may  execute  mere  power,  207. 

and  perhaps  power  coupled  with  an  interest,  207. 

cannot  appoint  an  attorney  under  seal,  20(;,  n.  (i). 

may  authorize  another  to  act  for  him,  in  certain  cases,  206, 
n.  (0. 
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confession  of  judgment  by,  206,  n.  (i). 

cannot  bind  liimself  by  contract  to  convey  estate  vested  in 

him  as  trustee,  207. 
warranty  of  horse,  207. 

warranty  of  goods,  207,  and.n.  (o),  208,  n.  (t^). 
not  liable  for  money  lent,  207. 

even  if  such  money  was  applied  by  him  in  paying  for  nec- 
essaries, 207. 
equity  will  relieve  in  some  cases,  207. 

hable  to  surety  for  money  paid  by  him  in    note  given  by 
him  with  infant  for  necessaries,  207,  n.  (q),  1231,  n.  (p). 
when  liable  for  money  had  and  received,  207. 
not  liable  civilly  for  his  negligent  misapplication  of  money 

intrusted  to  him,  207-209. 
aliter  where  he  wrongfully  embezzles  money,  207,  209,  n. 

(x). 
fraudulently  representing  himself  of  age,  when  procuring 

credit,  208,  n.  (t^). 
liable  for  tort  independent  of  contract,  20'^,  n.  (t^). 

for  fraudulently  obtaining  goods  upon  credit,  intend- 
ing not  to  pay  for  them,  208,  n.  (('). 
for  conversion  of  chattel  obtained   by  fraud,  208,  n. 

(t'),  209,  n.  (x). 
if  he  intentionally  and  wilfully  injure  property  hired 
by  him,  209,  n.  (x). 

if  he  sells  it,  209,  n.  (x). 
driving  a  horse  to  a  different   place   from    that    for 

which  hired,  209,  n.  (a;), 
driving   to  a  greater  distance  and    misusing  a  hired 
horse,  209,  n.  (x). 
rule  where  one  of  two  joint  contractors  is  an  infant,  210, 
and  n.  (y). 

3.  In  what  cases  parent  or  guardian  liable,  210,  and  n.  (b),  21S, 

A.  (k). 
parent  living  away  from  children,  211,  and  n.  (d). 
father  of  bastard,  when  liable,  212. 
father  deserting  child,  213. 
father-in-law,  214,  215. 

4.  Confirmation  of  contract  by,  after  attaining  full  age,  215,  and 

n.  (s). 
does  not  require  new  consideration,  215. 
must  be  voluntary,  215. 
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what  amounts  to,  215,  216,  and  ns.  {t)  and  {x),  218,  and 

ns.  {d")  and  {d''),  220,  n.  (ei). 
effect  of,  218,  and  n.  (d=). 
rule  as  to  continuing  contract,  216-218,  and  ns.  (y),  (a'), 

and  {d^). 
bond,  219. 

confirmation  may  be  conditional,  220,  and  n.  (e^). 
must  be  before  action,  220. 
money  paid  under  a  contract  during  minority,  when  it  may 

be  recovered,  204,  n.  (<),  221. 
new  promise  must  be  u-rltten  and  signed,  221,  and  h.  (P). 
writing  not  necessary,  generally,  in  the  United 
States,  221,  n.  {l^). 
signature  by  agent  not  sufficient,  221. 
what  ratification  sufficient  under  9  Geo.  4,  c.  14,  221. 
5.   Of  the  liability  of  the  other  party  to  the  infant,  222. 

only  infant  can  take  advantage  of  incapacity,  222,  and  n.  (o'). 
to  whom  privilege  extends  in  case  of  in- 
fant's death,  222,  n.  (o^). 
avoidance  of  contract  by  infant,  at  what  period,  194,  n.  Qc),  217,  n.(a'). 
what  acts  will  amount  to  avoidance,  194,  n.  (Ic),  218,  n.  {d^)- 
effects  of  avoidance,  and   consequent  rights  of  the  infant  and  the 

other  party  to  contract,  208,  n.  («'),  218,  and  n.  {d"). 
cannot  avoid  in  part,  218,  n.  {d'^). 
mode  of  taking  advantage  of  defence  of  infancy,  1291. 
not  bound  by  recital  in  deed  made  during  his  infancy,  203. 
competent  to  act  as  agent,  278. 
power  of,  to  purchase  land,  401. 
defendant,  costs  are  payable  by,  1292. 
INFLUENCE.     See  Undue  Influences. 
INJURY, 

to  goods,  not  excused  by  accident  in  the  case  of  carriers,  688,  689. 
INLAND  BILL, 

when  order  to  pay  money  must  be  stamped  as,  171,  n.  (r). 
INN, 

what,  674,  n.  (ra). 

who  are  to  be  considered  guests  at,  674,  n.  (o). 
INNKEEPER, 

infant  not  liable  as,  20.5. 

1.  Ilis  liability  at  common  law  on  the  custom  of  the  realm  for  loss  i>f. 
or  injury  to,  goods  of  guest,  074,  675. 
in  case  of  robbery  by  servants,  676. 
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negligence  of  guest,  676. 
receipt  of  goods  as  general  bailee,  677. 
2.  His  liability  as  modified  by  stat.  26  &  27  Vict.  c.  41,  677. 

not  to  be  liable  to  make  good  loss  to  a  greater  amount  than  30Z., 

677. 
excepting  in  case  of  live  animal,  gear  appertaining  thereto,  or 

carriage,  677. 
or  unless  loss  occasioned  by  his  wilful  act  or  neglect,  or  that  of 

his  servant,  677. 
or  unless  goods  lost  have  been  deposited  vpith  him,  expressly  for 
safe  custody,  677. 

where  goods  so  deposited  for  safe  custody  he  may  in- 
sist on  certain  conditions,  677. 
on  his  refusal  to  receive  such  deposit  for  safe  custody 

not  entitled  to  benefit  of  act,  678. 
he  must  cause  one  copy  of  first  section  of  act  to  be 

exhibited  in  entrance  to  inn,  678. 
otherwise  he  is  not  entitled  to  benefit  of  act,  678. 
dutv  of,  as  to  entertaining  guests,  678,  and  n.  (e). 
not  bound  to  svipply  post  horses,  678. 
his  lien,  678,  n.  (A). 
IN  PARI  DELICTO  POTIOR  EST  CONDITIO  DEFENDEN- 

TIS,  976. 
INSANITY,  186,  187.     See  Lunatic  ;  Non  Compos  ;  Weakness  op 

Intellect. 
INSOLVENCY, 

meaning  of,  600,  n.  (=^). 

in  regard  to  stoppage  in  transitu,  600,  and  n.  (z^). 
INSOLVENT  DEBTOR, 

in  case  of  composition  deed  with  iDSolvent,  what  a  fraud  on  the  other 
creditors,  &c.,  1050-1054. 
INSPECTORSHIP,  DEED  OF, 

liability  of  inspectors  acting  under,  313,  n.  {t). 
INSUFFICIENT  SATISFACTION, 
what  is,  1129.       . 

cannot  be  pleaded  to  a  deed  before  breach,  1131. 
but  may  be  to  a  claim  for  damages  under  deed,  1131. 
INSURANCE, 

marine,  policy  of,  who  may  sue  upon,  77,  n.  {h). 
parol  evidence  inadmissible  to  vary  terms  of,  143. 
money  had  and  received,  when  it  will   lie  to   recover  premiums  paid 
on  policy  of,  925. 


ll)l(3  INDEX. 

INSURANGE  —Continued. 

illegal,  premium  paid  on,  when  recoverable,  944. 

jury  may  give  damages  in  nature  of  interest  in  actions  on  policies  of 

insurance  made  after  14th  August,  183.3,  9fi0,  n.  (p). 
in  contracts  of,  concealment  of  material  fact,  though  without  fraud, 

invalidates  cm  tract,  104.5-1048,  104G,  n.  (y). 
policy  of,  by  way  of  wagering,  void,  1009. 
wagering  policy  as  to  foreign  stock,  1009. 
<'ovenant  to  insure,  how  to  be  performed.  1060. 
effect  of  clause  in  policy  to  procure  certificate  that  fire  was  accidental, 

&c.,  1087. 
power  of  policy  broker  to  receive  payment  of  loss  otherwise  than  in 

money,  1098,  n.  (c). 
cases  of  alteration  of  policy  of  insurance,  1102,  n.  (t). 
clause  in  fire  policy,  that  claim  to  compensation  should  be  settled  by 

arbitration,  when  a  bar  to  an  action  thereon,  1183,  1184. 
unliquidated  lo.sses  on  policy  of,  cannot  be  subject  of  set-off,  1270. 
INTENTION.     See  Constuuction  ;  Prksujiptiox. 
when  apparent,  violence  may  be  done  to  words,  10-'). 
when  court  will  look  deliors  the  instrument  to  discover,  1'2G. 
question  of,  in  contracts  by  one  of  several  partners,  is  for  jury,  353. 
INTERESSE  TERMINI, 
lessee  has,  until  rntri/,  447. 

effect  of,  in  case  of  parol  lease  for  less  than  three  yeai's,  448. 
INTEREST, 

wlien  recoverable  on  price  of  goods  sold,  614,  n.  (m). 

form  of  count  for  interest,  950. 

in  general,  contract  to  pay,  not  implied  at  common  law,  9.jO. 

when  claimable,  950,  n.  (x),  952,  n.  (c). 

when  not  claimable,  952. 

exceptions,  in  the  case  of  bills  of  exchange  and  notes,  954. 

banker's  clieck,  955.  ^ 

foreign  bill,  055. 

account  stated  for  money  lent,  955. 

when  payable  on  bill  contracted  to  be  given  in  payment  of  debt,  955, 

and  n.  (t/). 
on  money  due  under  an  award,  556. 
on  bonds,  957. 

beyond  the  penalty,  when,  957,  n.  (/). 
on  money  paid  by  surety,  957. 

compound  interest,  when  allowed,  957,  and  n.  (/;),  958. 
effect  of  agreement  or  course  of  dealing  as  to,  959. 
or  usage  of  trade,  950,  n.  {x),  958,  n.  (/t),  959,  and  n.  (m). 
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cases  and  grounds  for  allowance  of  interest  in  the  American  states, 
950,  n.  (x),  952,  n.  (e). 

for  goods  sold  and  services,  when,  950,  n.  {x). 
for  money  lent  or  expended  for  auother,  950,  n.  {x). 
money  wrongfully  obtained,  950,  n.  (x). 
over  draft,  950,  n.  (x). 
wrongfully  detained,  950,  n.  {x). 
in   action   for  money   had    and  received,  depends   on  circum- 
stances, 950,  n.  {x). 
merchants'  accounts,  950,  n.  {x). 
open  and  current  accounts,  950,  n.  {x). 
money  payable  on  demand,  950,  n.  (x). 
from  what  time,  952,  n.  (e). 

money  paid  at  request  of  another,  952,  n.  (e). 
agent,  952,  n.  (e). 
on  judgments,  953,  n.  {h). 

on  money  to  be  paid  on  a  day  certain,  955,  n.  (a),  960,  and 
n.  (0). 

rent,  960,  n.  (o). 
on  purchase-money  of  land  sold,  956,  n.  (5). 
on  money  defendant  is  restj-ained  from  paying  by  trustee  pro- 
cess, 956,  n.  (b). 
maybe  recovered  after  principal  debt  is  paid,  when,  959,  n.  {k^). 
recoverable,  when  payable,  before  principal  is  due,  959,  n.  (P). 
when  payable  to  assignees  or  trustee  of  bankrupt,  959. 
when  recoverable  as  damages  at  common  law,  960. 
rule  as  to,  in  India,  Scotland,  &c.,  953,  n.  (h). 
interest  in  actions  of  tort,  960,  n.  {p). 
when  recoverable  under  0   &  4  Will.  4,  c.  42,  s.  28,  614,  n.  (w), 

960. 
observations  thereon,  961. 
effect  of  17  &  18  Vict.  c.  90,  s.  3,  961. 
form  of  demand  of  interest  under  3  &  4  Will.  4,  c.  42,  s.  28,  961. 

n.  (.). 
effect  of  payment  of,  in  taking  debt  out  of  the  statute  of  limitations^ 

1254,  1255. 
effect  of  clause  in  bond  that  interest  should  run  from  date  of  bill  by 

way  of  penalty,  1319,  n.  (o). 
rule  for  computing  when  partial  payments  have  been  made,  959,  n. 

(«)■ 
INTEREST  IN  PROPERTY, 

release  of,  when  a  sufficient  consideration  for  a  promise,  46. 
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of  court  of  law,  action  does  not  lie  on,  88. 
INTRUSTING  WITH  PROPERTY, 

a  good  consideration  to. charge  the  promisor  for  misfeasance,  41. 

party  intrusted  liable  for  misfeasance,  but  not  for  nonfeasance,  42. 
10  U, 

need  not  be  stamped,  if  no  terms  of  agreement  in,  169. 

although  expressed  to  be  "  for  value  received,"  169. 

but  if  it  contain  the  words  "  to  be  paid  on  such  a  day,"  it  requires  a 
stamp,  169. 

not  evidence  of  money  lent,  879. 

•prima  facie  evidence  of  an  account  stated,  963. 

effect  of  joint  and  several,  given  by  principal  and  surety  after  money 
advanced  to  principal,  963. 

when  evidence  of  an  account  stated,  as  to  a  note  that  lias  been  al- 
tered, 968,  n.  (?2). 
IRELAND, 

statute  of  limitations  runs,  notwithstanding  residence  of  debtor  in, 
1224. 
IRISH  BANKRUPT  ACT, 

certificate  under,  binding  in  England,  1302,  1303. 
IRISH  JUDGMENT, 

action  lies  on,  87,  88. 

by  cognovit,  assignee  of,  may  sue  in  his  own  name,  134.  ; 

JAMAICA  JUDGMENT, 

action  lies  on,  88. 
JOINT  CONTRACTOR, 

where  infant  is,  action  should  be  brought  against  adult  only,  210. 

not  necessary,  in  some  states,  210, 

JOINT  OR  SEVERAL, 

contract  by  several,  when  to  be  construed  as,  139. 
JOINT  STOCK  BANK, 

contract  for  sale  of  shares  in,  not  within  statute  of  frauds,  541. 

otherwise  in  some  states,  541, 
n.  (.1). 
contract  for  sale  of  shares  in,  must  set  forth  resistered  numbers  of 

shares,  541,  n.  (2). 
or  if  there  be  no  such  numbers,  the  i)erson  in  whose  name  the  shares 
are  registered,  641,  n.  {z). 
JOINT  STOCK  COMPANIES, 

stamp  on  contract  note  for  the  sale  or  purchase  of  shares  in,  161,  n. 
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calls  on  shares  in,  infant's  liability  for,  201. 
liability  of  directors  of,  311. 
liability  of  members  of,  to  creditors,  336-339. 
member  of,  has  no  implied  authority  to  draw  or  accept  bills,  349. 
contracts  of,  how  regulated,  383,  384. 
contracts  of  company  registered  under  25  &  26  Vict.  c.  89,  regulated 

by  30  &  31  Vict.  c.  131,  s.  37,  384. 
what  contracts  are  binding  on,  384. 
contracts  connected  with  object  of  incorporation,  384. 
company  having  received  and  used  goods,  evidence  of  contract  by 

them,  384. 
contracts  of  joint  stock  banking  companies,  when  binding,  384. 
contracts  ultra  vires,  when  binding  on,  385. 
'    contracts  by  directors,  ultra  vires,  when  company  liable  on,  385. 
when  excess  of  authority  a  defence  to  action  on  such  contract,  385. 
promise  by  transferee  of  shares  in,  to  indemnify  transferor  against 

calls  after  transfer,  implied,  745. 
allottee  of  shares  in,  when  he  may  sue  for  his  deposits,  927. 
formation  of,  how  regulated,  1012. 
power  to  allot  shai-es,  1013. 
JOINT  TENANT, 

does  not  bind  his  companion  by  holding  over,  452. 
notice  to  quit  by  one,  479. 
notice  to  quit  served  on  one,  480. 
JU:',ES,  SIR  WILLIAM, 

his  classification  of  bailments,  661,  662. 
JUDGE'S  ORDER, 

undertaking  contained  fn,  action  will  not  lie  on,  47,  n.  {n). 
consent  by  defendant  to,  does  not  require  a  stamp,  169. 
JUDGMENT, 

is  a  contract  of  record,  3. 

binds  the  land,  if  entered  up  before  27  &  28  Vict.  c.  112,  3. 
if  entered  up  since  that  statute,  land  not  bound  until  it  has  been  act- 
ually delivered  in  execution,  3,  n.  (/). 
when  it  will  be  set  aside  for  fraud  or  irregularity,  3. 
Irish  judgment  not  a  record  here,  3,  n.  {g). 
on  a  specialty,  merges  it,  9. 
foreign  judgment,  action  lies  on,  3,  n.  {g),  87. 

pendency  of  appeal  in  the  foreign  court  no  bar  to  such  action,  1178. 
contract  to  pay,  implied  by  law  from  existence  of,  87. 
when  action  may  be  brought  upon,  87. 
assignee  of  Irish  judgment  may  sue  thereon  in  England,  134. 
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money  improperly  recovered  on,  cannot  be  recovererl  back,  946. 

"whole  debt  collected  by  law  after  payment  of  part,  946,  n.  {n). 

paid  on  judgment  afterwards  reversed,  946,  n.  (?>). 

paid  on  execution  issued  on  satisfied  judgment,  946,  n.  (v). 

as  to  interest  on  Scotch,  Irish,  foreign,  and  English  judgments,  95.3, 
n.  (/.). 

colonial  or  foreign,  when  a  bar  to  action  in  this  cpuntry,  1174. 

when  conclusive  in  an  action  thereon  in  this  country,  1177,  1178. 

wiit  of  inquiry  of  damages  in  action  on,  1135. 

limitation  of  action  on,  1227,  n.  (S). 

set-ofi'  of  judgment  debt,  1273. 
JUDGMENT  RECOVERED, 

by  wife,  dum  sola,  is  a  chose  in  action  to  which  husband  has  only  con- 
ditional right,  223,  n.  {y). 

a  good  plea  in  bar,  where  cause  of  action  identical,  1170,  1175,  n.  (cr). 

the  defence  should  be  pleaded  specially,  1171,  n.  (a). 

effect  of  judgment  in  county  court,  1171. 

efi'ect  of  abandoning  part  of  claim  in  order  to  sue  in  county  court, 
1172,  and  u.  (e'). 

for  part  of  an  entire  demand,  1172,  and  n.  (c'). 

it  is  a  good  an.sv/er  to  the  plea  that  the  court  that  issued  the  judg- 
ment had  no  jurisdiction,  1173. 

effect  of  judgment  against  one  of  two  joint  debtors,  1173,  and  n.  (e). 
against   one    of   two  joint    and   several    debtors, 
1173,  n.  (e),  1175. 

when  it  will  be  presumed  that  in  former  action  plaintiff  recovered 
•same  debt,  &c.,  1173. 

aUliough  no  evidence  was  offered,  1173. 

in  a  consular  court  a  good  bar,  1174. 

in  a  foreign  court,  by  assignee  of  debt,  if  such  assignee  may  there  sue 
in  his  own  name,  a  good  bar  in  this  country  to  action  for  same 
debt,  1174. 

when  judgment  recovered  in  colonial  or  foreign  court  is  no  bar,  1174. 

other  cases  in  which  judgment  recovered  is  no  bar,  1174,  1175. 

eftect  of  judgment  for  defendant  on  same  claim,  1175,  and  n.  (a:). 

or  verdict  against  defendant  on  plea  of  set-off,  1176. 

judgment  for  one  of  several  joint  debtors,  when  a  defence  to  a  sub- 
sequent action  against  the  others,  117ti. 

foreign  judgment  in  personam,  how  far  conclusive,  when  action 
brought  thereon  in  this  country,  1177,  and  n.  (i). 

in  one  state  of  the  United  States,  effect  of  in  other  states,  1177,  n. 
(i). 
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jurisdiction  of  court  in  foreign  or  other  state  judgments  always  open 

to  inquiry,  1177,  n.  (b). 
foreign  judgment  in  rem,  1178. 
sentence  or  judgment  of  foreign  court  of  admiralty  or  other  foreign 

court,  effect  of,  1178. 
when  examinable,  1178. 
JUDICIAL  SEPARATION, 

wife  considered  as  fe.me  sole  for  purpose  of  contract,  after,  252. 
and  husband  not  liable  on  her  contracts,  252. 
effect  of  reversal  of,  252. 
JURY, 

cannot  obviate  the  effect  of  an  agreement  to  pay  liquidated  damages 

by  their  verdict,  1320. 
when  the  amount  of  damages  is  a  question  for,  1324,  1334. 
when  the  amount  of  future  damages   may  be   assessed  by,    1320. 

1330. 
greater  latitude  allowed  to,  when  the  defendant  may  be  regarded  as 

a  wrong-doer,  1333. 
rule  as  to  assessing  damages  where  there  are  several  counts,  1335. 
cannot  give  larger  damages  than  are  laid  in  the  declaration,  1388. 
JUS  DTSPONENDl, 

effect  of  consignor  reserving,  527,  328. 
JUS  TERTII, 

when  agent  may  set  up,  in  action  by  principal,  918. 
JUSTICE, 

contracts  preventing  or  impeding  due  course  of,  void,  991-994. 

KINDNESS, 

not  a  sufficient  consideration  for  promise,  58,  59. 

LACHES, 

effect  of,  in  presenting  check  for  payment,  1105,  n.  (<). 
of  creditor,  when  surety  discharged  thereby,  774. 
LAND, 

contract  to  purchase,  400-440. 

contracts  of  record,  if  entered  up  before  27  &  28  Vict.  c.  112,  are  » 

charge  upon,  3. 
but  if  entered  up  since  that  statute,  land  not  bound  uotil  it  has  been 

actually  delivered  in  execution,  3,  n.  (/). 
when  simple  contracts  are  a  charge  on,  in  equity,  9. 
covenants  running  with,  78. 

right  to  enter  upon,  when  implied  from  contract,  139. 
VOL.  II.  53 
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contracts  conferring  interest  in,  must  be  stamped,  183. 
title  to,  cannot  be  tried  in  action  for  money  had  and  received,  907. 
LANDLORD    AND    TENANT.      See  Vendor   and    Purchaser; 
Lease. 

I.   To  take,  assign,  or  sitrrender  premises. 

L  When  an  instrument  is  an  immediate  demise,  or  is  merely  a 
contract  to  demise  in  faturo,  440-444. 

effect  of  levying  a  distress  in  latter  case,  440,  n.  (c). 

no  particular  form  of  words  necessary  to  create  immediate 

demise,  441. 
instrument  may  operate  as  a  demise,  although  it  contain  a 

clause  for  a  future  lease,  441,  444,  n.  (e^). 
words  of  present  demise  will  not  create  a  lease  against  in- 
tention of  parties,  442. 
inconvenience  likely  to  arise,  may  indicate  i«<enft'oM  of  par- 
ties, 443. 
when  instrument  will  not  operate  as  a  demise,  444,  and  n. 

2.  On  contract  to  demise,  there  is  an  implied  agreement  by  the 
lessor  that  he  has  a  good  title,  445. 

implied  promise  by  lessor  to  give  possession  to  lessee,  445. 
and  for  quiet  enjoyment,  445. 

and,  in  case  of  a  house,  to  deliver  it  in  reasonable  repair,  445. 
damages  recoverable  by  lessee  for  breach  of  covenant  for 
quiet  enjoyment,  445. 

3.  Of  the  statute  of  frauds  and  the  8  &  9  Vict.  c.  106,  as  to 
written  demises,  446. 

enactments  of,  446. 

their  eifect,  446. 

entry  and   payment  of  rent  on  parol  demise  will  create  a 

tenancy  from  year  to  year,  447. 
but  no  action  lies  in  such  a.  case  for  not  entering,  447. 

4.  Of  a  tenancy /rom  year  to  year,  448. 

how  created,  418. 

rule  not  applicable  to  strict  tenancies  at  will,  448. 

nor  to  lodgings,  448. 

tenancy  not  enlarged  by  permission  to  tenant  to  use  soil, 

&c.,  449. 
rule  where  lands  let  produce  crops  only  at  certain  periods, 

449. 
effect  of  a  demise  from  year  to  year,  &c.,  449. 
demise  in  the  alternative,  450. 
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when  tenancy  from  year  to  year  created  by  implication, 
450. 

1st.  By  remainder-man,  &o.,  receiving  rent,  450. 

by  entry  on  void  parol  letting,  450. 
2d.  By  lessee  holding  over,  and  receipt  of  rent  by 
lessor,  451. 

after  notice  to  quit,  or  pay  an  advanced  rent,  452. 
rule  in  case  of  joint  tenants,  452. 
presumption  arising  from  these  circumstances  may 
be  rebutted,  452. 
3d.  Effect  of  taking  possession  and  paying  rent  under 
agreement  for  lease,  452. 

when  rent  may  be  recovered  by  distress,  453, 
n.  («). 
4th.  Party  taking  possession  under  unexecuted  agree- 
ment for  a  lease,  453. 
5th.  Or  under  a  contract  of  purchase,  453. 

failure  of  contract  by  accident,  or  by 
fault  of  vendee,  453,  n.  (s). 
6th.  Effect  of  payment  of  rent  by  mortgagor,  454. 
7th.  Or  submitting  to  a  distress,  455. 
or  holding  under  void  lease,  455. 
effect  of  payment  of  rent  by,  and  receipt  thereof 

from  a  corporation,  455. 
effect  of  receipt  of  rent  by  a  corporation  under 
invalid  demise,  383. 
8th.  Payment  of  rent  does   not  admit  any  particular 
holding,  455. 

it  must  be  paid  by  the  party  as  tenant,  455. 
effect  of  payment  of  rent  to  lord  of  manor,  456. 
9th.  Effect  of  payment  of  rent  to  mortgagee,  456. 
effect  of  notice  of  mortgage  and  demand  of  rent, 

456. 
or  receipt  of  interest,  457. 
5.  Of  the  assignment  and  surrender  of  terms,  &c.,  557. 

provisions  of  the  statute  of  frauds,  and  8  &  9  Vict.  c.  106, 

457. 
how  an  assignment  must  now  be  made,  458. 
parol  license  by  landlord  to  quit  does  not,  per  se,  determine 

tei;ancy,  459. 
how  term  surrendered  by  operation  of  law,  459. 
parol  surrender,  or  license  to   quit,  or  informal^  notice  to 
quit,  unless  acted  upon  by  both  parties,  void,  459. 
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what  acts  sufficient  to  determine  tenancy,  459,  460. 
cancellation  of  lease  without  written  surrender  insufficient, 

461. 
effect  of  accepting  new  lease  during  former  term,  461. 
6.  Of  the  tenant  being  estopped  from  denying  landlord's  title, 

462,  and  n.  (t). 
general  rule,  462,  and  n.  (i). 
so  of  licensee,  463. 

lessee  cannot  dispute  title  of  lessor's  heir  or  assignee,  463. 
rule  does  not  apply  in  favor  of  party  who  did  not  let  tenant 

into  possession,  463. 
effect  of  payment  of  rent,  463. 
payment  of  rent  not  conclusive,  463. 
effect  where  paid  under  misrepresentation,  463,  464. 
effect  of  attornment,  464. 
how  it  may  be  destroyed,  464. 
tenant  may  show  eviction  by  title  paramount,  464. 

effect  of  expulsion  by  lessor,  464,  n.  (q). 
of  maltreatment  by  lessor,  464,  n. 

or  that  landlord's  title  has  been  forfeited,  465. 
or  possession  taken  by  mortgagee,  4G"i. 
tenant  may  show  that  landlord's  title  has  expired,  465,  and 
n.  (u). 

and  as  it  seems  without  renouncing  landlord's  title, 
or  fresh  holding  under  another  person,  465. 
or  payment  of  rent  to  ground  landlord,  or  grantee  of  rent- 
charge,  &c.,  466. 
II.  Of  the  tenant's  liability  to  repair,  466. 

covenant  to  leave  premises  in  repair  implied  from  condition  in 
lease,  125,  126. 

1.  Implied  liability  of  tenant  from  year  to  year,  to  what  it 
extends,  466. 

what  are  tenant's  repairs,  466,  n.  (c),  467,  n.  (e). 
in  French  law,  477,  n.  (e). 

tenant  cannot  deduct  expense  of  repairs  from  rent  un- 
less there   is  a   special  agreement  allowing  it,  466. 
n.  (.). 
promise  after  tenancy  commenced,  to   do   repairs  not 

required  by  law,  not  binding,  466,  n.  (c),  467. 
liability  of  tenant  to  repair,  under  void  lease,  468. 
liability  for  injury  done  to  third  parties  by  premises 
being  out  of  repair,  467,  n.  (d). 
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2.  Liability  under  agreement  to  keep  premises  in  repair, 
468. 

where  premises   are  destroyed   by  fire   or 
other  casualty,  468,  and  n.  (?»). 
damages  for  breach  of  agreement  to  keep  in  repair, 

469. 
remedy  where  reversion  has  been  assigned,  469. 
damages  recoverable  by  lessee  against  under-lessee  for 

not  repairing,  470. 
by  assignee  of  reversion,  470. 

3.  Liability  of  landlord  to  repair,  470,  471. 

tenant  cannot  quit  on  the  ground  that  premises  out  of 
repair,  471. 

that  premises  uninhabitable,  or  land  unsuited  for  culti- 
vation, no  answer  to  action  for  rent,  471. 

4.  Implied  liability  to    cultivate  according   to    custom   of 
country,  471,  and  n.  (i). 

not  considered,  if  express  agreement  as  to,  472. 

III.  Of  taxes  as  between  landlord  and  tenant,  472. 

where  there  is  no  contract,  472. 
where  tenant  becomes  liable  by  agreement,  472-474. 
construction  of  covenants  to  pay  taxes,  474. 
contract   by  tenant  to  pay  rent  without  deduction  for  property 

tax  is  Void,  472,  n.  (o). 
when  tenant  must  deduct  taxes  from  rent,  472,  n.  (o). 
if  tenant  pays  property  tax   and  does  not  deduct  it  from  rent, 

he  cannot  recover  it  by  action,  472,  n.  (o). 
tenant  may  set  off  payment  for  property  tax  in  action  for  next 

rent,  472,  n.  (o). 
if  tenant  pays  land  tax  and  does  not  deduct  it  from  rent,  it  is 

not  recoverable  by  action,  936. 

IV.  Of  notice  to  quit,  474,  and  n.  (c). 

1.  What  notice  necessary  on  yearly  tenancy,  474. 
when  necessary,  474. 
effect  of  death,  474,  475. 
notice  by  tenant  for  life,  infant,  mortgagee,  remainder-man, 

&c.,  475. 
when  not  necessary,  475,  477,  and  n.  (x). 
not  necessary  unless  there  be  relation  of  landlord  and  ten- 
ant, though  occupation  lawful,  475,  477. 
rule  in  case  of  vendee  in  possession,  and  other  cases,  476. 
where  tenancy  ends  at  certain  time,  476,  477. 
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in  cases  of  tenancy  at  will,  477,  n.  (x). 

tenant  disclaiming  landlord's  title  not  entitled  to,  477. 

what  will  amount  to  a  disclaimer,  477. 

2.  By  whom  it  should  be  given,  478. 

by  person  who  was  landlord  at  the  time,  478. 

by  person  who  takes  a  partner,  after  tenancy  created,  478. 

by  agent,  478. 

agent  must  have  authority  to  give  the  notice  at  the  time  it 
begins  to  operate,  479. 

subsequent  recognition  of  his  authority  will  not  render  no- 
tice valid,  479. 

fact  of  agency  need  not  appear  on  the  face  of  the  documeDt, 
479.       . 

by  steward  of  a  corporation,  478. 

or  receiver  under  court  of  chancery,  478,  479. 

but  a  mere  receiver  of  rents  has  not  sufficient  authority, 
479. 

by  one  of  two  joint  tenants,  479. 

by  one  of  two  partners,  480. 

by  agent  anthorized  by  one  of  several  joint  tenants,  480. 

notice  under  special  agreement,  480. 

by  churchwardens,  480. 

3.  To  whom  it  should  be  given,  480,  481. 

on  whom  served,  480,  481,  and  n.  (c). 
maybe  sent  by  post,  481. 
rule  where  there  are  several  tenants,  481. 
where  there  are  under-tenants,  481. 

4.  When  the  notice  should  expire,  481,  482. 

generally  notice    should   expire    at   period  when    tenancy 

began,  482. 
when  tenancy  presumed  to  begin,  482. 
rule  where  tenant  holds  over,  482. 
instances    of  special    takings    for    particular   periods,   and 

when  notice  should  expire  under,  482,  483. 
effect  of  rent  being  reserved  quarterly,  483. 
effect  of  agreement  to  enter  at  different  periods,  483. 
or  of  holding  under  agreement  for  lease,  484. 
or  under  a  void  lease,  484. 

effect  of  tenant  deceiving  landlord  as  to  time  of  entry,  484. 
or  assenting  to  notice,  484. 
notice  in  case  of  lodgings,  484. 
evidence  of  time  of  entry,  484,  485. 
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5.  Form  of  notice,  485. 

may  be  verbal  or  written,  unless  there  is  an  agreement  for 

written,  485. 
description  of  premises  in,  485. 
need  not  name  day  of  quitting,  485. 
must  he  reasonably  certain  as  to  time  of  quitting,  486. 
need  not  state  to  whom  possession  is  to  be  delivered,  486. 
giving  option  to  tenant  vitiates  notice,  486. 
notice  to  quit  part,  bad,  486. 

6.  Uffect  of  notice,  487. 

after  expiration  of,  landlord  may  enter,  487. 
quare,  whether  landlord  can  forcibly  expel  tenant,  487,  and 
n.  (k). 

tenant  holding <)ver  after,  damages  recoverable  against,  487. 
holding  over  after  notice  to  quit  or  pay  advanced  rent,  lia- 
ble for  advanced  rent,  85. 

7.  Waiver  of  notice,  488. 

by  landlord,  488,  and  n.  (P). 

receiving  rent  which  accrues  after  expiration  of  notice  to 

quit,  amounts  to,  488. 
demand  of  rent  simply  does  not  amount  to,  488. 
nor  does,  in  general,  a  second  notice  to  quit,  488. 
by  tenant,  488. 
effect  of  waiver,  489. 
V.  0£  fixtures,  489-505.     See  Fixtures. 
VI.  Of  away-going  crops,  tillages,  &c.,  505. 

emblements,  tenant's  right  to,  at  common  law,  505. 

14  &  15  Vict.  c.  25,  as  to,  505. 

away-going  crops,  tenant's  right  to,  505. 

how  created,  506. 

remuneration    for  tillages,  draining,  straw,  hay,  manure,  dung 

507-509. 
custom  controlled  by  express  agreement,  510. 
but  not  if  merely  as  to  terms  of  holding,  510. 
rule  where  there  is  no  incoming  tenant,  510. 
Vn.  Of  the  common  count  for  use  and  occupation,  510. 
when  it  lay  at  common  law,  510,  511,  n.  (x'). 

contract,  express  or  implied,  necessary,  511,  n.  (ar"), 
515. 
provisions  of  the  11  Geo.  2,  c.  19,  511. 
when  maintainable  under,  511,  512. 
it  lies  for  actual  occupation  of  incorporeal  hereditaments,  512. 
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rule  where  there  is  a  demise,  175,  .512. 
effect  of  eviction,  512. 

effect  of  "The  Apportionment  Act,  1870,"  512. 
where  implied  agreement  to  pay  for  occupation,  512. 
what  is  sufficient  evidence  of  existence  of  written  agreement  of 

demise,  512,  n.  (d). 
when  demise  not  necessary  to  support  action  for  use  and  occu- 
pation, 512,  513. 
what  a  sufficient  occupation,  513. 

action  lies,  though  premises  destroyed,  613,  and  n.  (o). 
unless  agreement  that  rent  depends  on  actual  occupation,  514. 
or  unfit  for  the  purpose  for  which  they  were  let,  514. 

no  warranty  implied  in  a  lease  that  building  is  safe, 
or  fit  for  any  particular  use,  514,  n.  (s'). 
actual  eiitr}'  necessary,  514. 
but  not  attornment,  515. 
action  will  not  lie  if  there  be  no  contract,  express  or  implied, 

515. 
therefore  not  against  a  mere  trespasser,  515. 
vendor  remaining  in  possession  after  sale,  515,  n.  (d). 
by  one  tenant  in  common  against   another  who    has   received 

more  than  his  share,  515,  n.  (d). 
action  will  lie  against  a  tenant  holding  over,  516. 
plaintiff  can  recover  only  according  to  contract,  516. 
semhJe,  this  action  will  not  lie  when  the  title  is  in  dispute,  516, 

and  n.  {g). 
when  promise  to  indemnify  tenant  against  ground  rent  is  im- 
plied, 743. 
statute  of  limitations  a  good  defence  to  action  by  landlord  for 
rent,  1233. 
LATENT  AMBIGUITY, 

parol  evidence  admissible  to  explain,  149-153. 
LEASE.     See  Landlord  and  Tenant. 

to  be  construed  most  strongly  against  lessor,  136,  and  n.  (z^). 
when  parol  evidence  of  custom,  &c.,  admissible  to  add  to,  144,  145. 
parol  evidence,  to  show  time  of  commencement  of  term,  &c.,  146. 
stamp  on  ugreemi^nt  for  where  term  does    not  exceed   seven  years, 

161,  n.  (jQ). 
when  several  demises  to  different  persons  in  same  instrument,  stamp 

required  to  each,  173. 
by  infant  rendering  j-eiit,  only  voidable,  217. 
cannot  be  avoided  if  he  accept  i-ent  at  full  age,  217.  , 
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lease  to  an  alien,  258,  n.  (c). 

authority  to  contract  for,  need  not  be  in  writing ;  but  authority  to  sign 
must,  276,  n.  (jo). 

assignees  of  banlcrupt  under  24  &  25  Vict.  c.  134,  might  elect  to  ac- 
cept or  decline  lease  held  by  bankrupt,  307. 

did  not  vest  in  such  assignees  until  acceptance,  368. 

what  amounted  to  such  acceptance,  369. 

what  did  not,  370. 

bound  to  elect  within  reasonable  time,  370. 

lease  by  and  to  churchwardens,  397,  398. 

provisions  of  statute  of  frauds  as  to  leases,  411. 

under  agreement  to  assign,  vendor  must  show  lessor's  title,  432. 

forfeiture  of,  for  breach  of  covenant,  good  objection  to  title,  though 
no  proceedings  taken  to  enforce,  433. 

when  an  instrument  amounts  to  a  lease  in  prcesenti,  or  only  to  a  con- 
tract to  demise  in  futuro,  440-445,  440,  n.  (a). 

when  a  lease  must  be  by  deed,  446. 

lease  void  as  such  for  not  being  by  deed  may  still  be  good   as  an 
agreement,  447. 

assignment  of,  how  to  be  made,  458. 

underlease  for  whole  term,  when  it  will  not  be  construed  to  operate 
as  an  assignment,  459. 

how  surrendered  by  operation  of  law,  459. 

costs  of  preparing,  when   they  may  be  recovered   by  lessor  against 
lessee,  884,  885. 
LEGACY, 

promise  by  executor  to  pay,  effect  of,  64. 

when  executor  may  pay  to  infant,  198,  n.  (e). 

when  action  at  law  will  lie  for,  372. 

effect  of  contract  to  do  work,  with  a  view  to  obtain  legacy,  798. 
LEGAL   OBLIGATION, 

contract  implied  from,  87,  88. 

promise  in  consideration  of  performance  of,  not  binding,  60. 
LESSOR, 

when  he  may  recover  costs  of  preparing  lease  from  lessee,  885. 
LETTER  OF  LICENSE, 

not  a  deed  within  the  meaning  of  the  bankruptcy  act,  1869,  1308. 
LETTERS, 

proof  of  assent  of  parties,  where  contract  sought  to  be  established  by, 
15,  17,  18,  and  n.  (m),  19. 

of  offer  delayed  by  fault  of  sender,  17. 

of  acceptance  delayed  without  fault  of  sender,  17,  18,  and  n.  {m). 
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telegrapliic  dispatches,  contract  made  by,  18,  n.  {in). 

same  rules  apply  to,  as  to  letters,  18,  u.  {in). 
effect  of  verbal  rejection  of  offer  made  by,  1 9. 
several  taken  together  may  constitute  an  agreement,  15,  96. 
consideration  for  guaranty  may  be  collected  from,  761,  762. 
LEX  LOCI  CONTRACTUS, 

to  be  observed  in  expounding  a  contract,  128,  and  n.  (b). 
exception  to  this  rule,  130,  LSI. 

See  Construction. 
LEX  LOCI  FORI, 

to  be  observed  in  enforcing  foreign  contract,  132-1.34. 
LIABILITY, 

acceptance  of,  of  one  of  two  joint  debtors  for  that  of  both,  when  a 

satisfaction,  1129. 
of  agent  who  exceeds  his  authority,  313,  and  n.  (a),  314,  and  n.  {d). 
of  attorney,  815,  819,  874,  915,  n.  {n). 
for  his  own  negligence,  815,  816. 
for  that  of  his  town  agent,  820. 

personally  for  agreement  made  by  him  as  attorney,  311. 
of  auctioneer,  312. 
of  a  stakeholder,  919,  920. 

partnerships  with  limited,  under  25  &  26  Vict.  c.  89,  339. 
LIBEL, 

contract  for  sale  of,  void,  582,  981. 

action  for  price  of  printing,  cannot  be  maintained,  836,  981. 
LIBERAL, 

construction  of  contract  shall  be,  110. 
LICENSE, 

mere  words  of,  do  not  constitute  an  agreement,  94. 

to  use  land,  &c.,  cannot  be  by  parol,  418. 

to  use  land,  how  far  within  statute  of  frauds,  418,  and  n.  {(f). 

parol,  may  excuse  a  trespass,  418,  and  n.  (s). 

easement  on   land  of  another  cannot  be  acquired  by  parol  license, 

418,  419,  and  n.  {t). 
to  enjoy  land  may  operate  as  a  present  demise,  441. 
to  tenant  to  enter  upon  premises  after  expiration  of  tenancy  to  re- 
move fixtures  must  be  by  deed,  496. 
parol,  by  landlord  to  tenant,  to  quit  does  not  per  se  determine  ten- 

;  rcy,     59. 
license  to  retake  goods  sold,  if  price  not  paid,  revoked  by  death  of 
vendee,  598,  599. 
LICENSEE  OF  LAND, 

cannot  dispute  title  of  party  who  let  him  into  possession,  463. 
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when  estopped  from  disputing  validity  of,  626,  n.  (o). 
LIEN, 

construction  of  notice  under  whicli  general  lien  claimed,  137. 

of  vendor  for  price  of  goods,  696. 

how  it  may  be  waived,  597. 

how  it  may  be  lost,  597,  598. 

of  carrier  against  vendee,  does  not  affect  vendor's  right  to  stop  in 

transitu,  603,  604. 
of  innkeeper,  678,  n.  (Ji). 
of  carrier,  688. 
of  railway  companies,  688. 
of  workman,  801,  803. 
of  certified  conveyancer,  801,  n.  (u). 
of  auctioneer,  801,  n.  (it), 
livery-stable-keeper,  801,  n.  (ii). 
agister  of  cattle,  801,  n.  (?(). 
trainer  of  a  horse,  801,  n.  (m). 
owner  of  a  stallion,  801,  n.  {ii). 
right  of,  does  not  convey  right  to  sell  chattel,  803. 
not  affected  by  statute  of  limitations,  1215. 

for  price  of  an  article  to  be  made  or  repaired  for  ready  money,  1271. 
LIFE  ASSURANCE.     ^S'ee  Insurance. 
LIFE,  ESTAIE  FOR, 

grant  of,  generally,  means  for  life  of  grantee,  136. 
LIMITATIONS,  STATUTE  OF   (21  Jac.  1,  c.  16), 
to  be  favored,  1215,  u.  (i). 

promise  to  pay  debt  barred  by,  must  be  in  writing,  90,  91. 
foreign  contract  sought  to  be  enforced  here,  affected  by,  133,  1216,  u. 

(«). 
1.  In  general,  1214. 

no  limitation  at  common  law,  1214. 

parties  may  by  their  contract  limit  the  time  for  bi  ing'ng  an 
action  upon  it,  1214,  n.  (y^),  1238,  n.  (p). 
presumption  at  common  law  against  old  claim,  1133,  1214,  and 

n.  (h). 
jrinciples  on  which  limitation  founded,  1214. 
1.  Enactments  of  statute  21  Jac.  1,  c.  16,  1215. 
its  effect,  1215. 

does  not  extincjuish  debt,  only  bars  remedy,  1215. 
does  not  destroy  lien  in  respect  of  debt,  1215. 
effect  of,  as  to  petitioning  creditor's  debt,  1215,  1216. 
to  what  actions,  &c.,  statute  applies,  1216. 
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2.  The  exception  as  to  merchants'  accounts  abolished,  1217,  and 

n.  (u^). 

to  what  accounts  tliis  exception  extends, 

1217,  n.  (m^). 
open  and  mutual  accounts  current,  1217, 
n.  (!('). 

3.  In  case  of  cross  accounts,  1219,  and  n.  (a;). 

effect  of  some  items  being  within  six  years,   1219,   and   n. 

(x),  1220,  andn.  (2). 
rule  where  all  the  items  under  one  contract,  1220,  andn.  (z). 

4.  Exception  in  case  of  judgment  reversed,  or  outlawry,  &c., 
1221. 

exception  in  case  of  witnessed  promissory  notes,  1217,  n. 

5.  In  case  of  plaintiffs  who  are  under  disabilities,  1221. 

what  oases  within  the  exception,  1222. 
action  for  unliquidated  damages,  1222. 
disability  must  exist  when  cause  of  action  arose,  1222,  and 

n.  (/). 

successive  disabilities,  1222,  n.  (b). 
concurrent,  1222.  n.  (b). 
case  of  several  claimants,  1223. 

being  beyond  seas,  or  in  prison,  not  now  a  disability,  1223. 
rule  in  case  of  a  foreigner,  1220. 

debt  contracted  in  a  foreign  country,  and  held  there  between 
parties  who  remain  until  action  barred,  1216,  n.  (u). 

remedy  is  governed  by  law  of  former,  and  limita- 
tion belongs  to  remedy,  1216,  n.  (u). 
demand  affected  onl}-  by  law  of  limitation  in  force  when 

remedy  sought,  1215,  n.  (P). 
demand  once  barred  no  subsequent  statute  can  revive  the 
remedy,  1215,  n.    (P).     Prentice  v.    Dehon,  10  Allen, 
363;    Ball  V.  AVyeth,  99  Mass.  338. 

6.  Case  of  defendant  ''beyond  seas,''  1221,  n.  {a}),  1223,  1224, 
n.  (F). 

by  19  &  20  Vict.  c.  97,  s.  12,  residence  in  Ireland,  Scotland, 
Guernsey,  &c.,  not  deemed  "beyond  seas,"  1224. 

cases  on  this  subject,  1224,  1225. 

meaning  of  "beyond  seas,"  1221,  n.  (a^). 

parties  absent  from  and  residing  out  of  the  state,  1224, 
n.  (F). 

if  debtor  return  though  unknown  to  creditor,  statute  runs, 
1225,  and  n.  (0). 
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party  dying  abroad,  statute  runs  from  date  of  probate,  1225. 
where  one  of  two  or  more  joint  debtors  absent,  1225. 

7.  Effect  of  the  death  of  either  party,  on  the  operation  of  the 

statute,  1226,  and  n.  (!<). 

8.  Limitation  of  actions  on  deeds,  &c.,  1227. 

provisions  of  statute  3  &  4  Will.  4,  c.  42,  as  to,  1227-1229. 
sect.  3,  as  to  limitation  of  action  on  specialties,  1227. 
action  for  calls  by  railway  company  is  within  this 

section,  1227,  n.  (a), 
limitation  in  action  or  scire  facias  on  judgment, 

1227,  n.  (5). 

sect.  4,  remedy  for  mia,nts,  femes  coverts,  &c.,  1228. 

being  "  beyond  seas  "  not  now  a  disability  in  plain- 
tiff, 1228,  n.  (c). 
if  defendant  "  beyond  seas "  when  statute  runs, 
1221,  n.  (a^),  1228. 
sect.  5,  effect  of  acknowledgment  in  writing  or  by  part 
payment,  1228. 

acknowledgment  in  answer  in  chancery  sufficient, 

1228,  n.  (d). 

effect  of  recital  in  deed,  1228,  n.  (d). 

effect  of  payment  of  interest  on  bond  by  tenant 

for  life,  1228,  n.  (e). 
bond    conditioned   for   replacement  of  stock  not 
within  this  section,  1228,  n.  (/). 
sect.  6,  limitation  after  judgment  or  outlawry  reversed, 
1229. 
2.  M'om  what  period  the  limitation  runs,  1229. 
1.  From  time  action  might  be  brought,  1229. 

unless    plaintiff  or    defendant    within    exceptions    in 

statute,  1229. 
mode  of  computing  the  time,  1229,  n.  (g). 
rule  in  case  of  contract  to  pay  money  infuturo,  1229, 

1230,  and  n.  Qi). 
in  action  to  recover  money  on  failure  of  consideration, 

1230. 
attorney's  bill,  1230,  and  n.  (m). 
action  against  factor,  1230. 
money  payable  by  instalments,  1231,  and  n.  (?t). 
principal,  surety,  and  co-sureties,  1231,  and  n.  (p). 
indemnity,  1231. 
work  done,  1231,  and  n.  (r). 
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sale  on  credit,  1231. 
money  lent  by  check,  1232. 
bills  and  notes,  1232. 

payable  at  a  particular  place,  1232,  n.  (x). 

payable  on  demand,  1232. 

payable  on  or  after  sight,  1232,  n.  (?«). 

payable  "  when  called  on  to  do  so,"   1232,  n. 

iy)- 

paid  by  a  surety,  1231,  (p).  n. 
interest  on,  payable  yearly,  1231^  n.  (n) 
foreign  bills,  1232. 
conditional  promise,  1233. 
action  for  rent,  1233. 
after  accord  unexecuted,  1233. 
2.  Rule  in  actions  of  special  assumpsit,  1233. 

statute  runs  from  time  of  contract  broken,  1233. 

instances,  1233,  1234. 

operation  of  statute,  how  affected  by  fraud,  1235,  and 

n.(0. 
bond  conditioned  for  the  performance  of  several  acts, 

1236. 
no  jurisdiction  in  equity  to  relieve  against  operation  of, 

on  legal  claims,  1230. 
does  not  apply  to  trusts,  &c.,  1230. 
effect  of  lapse  of  time  and  acquiescence  on  legal  claims, 

1236. 
devise  or  charge  of  real  estate  for  payment  of  debts, 

1236. 
legacy  by  creditor   to    his  debtor,  set-off  by  executor 
against  debt  barred  by,  1230. 
3.  Of  the  revival  of  the  remedy  by  a  new  promise,  &c.,  within 
six  years, 

1.  Provisions  of  Lord  Tenterden's  act  (9  Geo.  4,  c.   14), 
1236-1238. 
sect.  1,  no  acknowledgment  sufficient  to  bar  statute, 
unless  in  writing  or  by  part  |;ayment,  1237. 

proviso  for  the  case    of  joint  contractors, 
1237. 
sect.  2,  as  to  pleas  in  abatement,  1238. 
sect.  3,  as  to  indorsements  of  payment,  1238. 
sect.  4,  as  to  simple  contract  debts  alleged  by  way  of 
set-off,  1238. 
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intention  of  these  enactments,  1238. 
do  not  alter  character  of  acknowledgment,  but  only  mode 

of  proof  thereof,  1238,  and  n.  (p). 
whether  acknowledgment   creates  a  new  promise,  or  only 

revives  the  old,  1236,  n.  (m«),  1245,  n.  (y),  12fil,  n.  {p). 

2.  What  a  sufficient  acknowledgment,  1238,  n.  {p),  1239,  1242, 

it  must  be  consistent  with  a  promise  to  pay,  1239,  1240. 
promise  to  pay  will  be  inferred  from  admission,  though  in- 
dulgence requested,  1240. 
admission  of  debt  sufficient,  although  parties  differ   as  to 

amount,  1240. 
or  no  amount  specified,  1240,  and  n.  (»(). 
entry  in  bankrupt's  examination  of   sura  due,  a  sufficient 

acknowledgment  to  bar  statute,  1241. 
effect  of  qualified  acknowledgment,  1241,  and  n.  (n).  ^ 

effect  of  mortgage  given  to  secure  payment  of 
note  barred  by  the  statute,  1245,  n.  (p). 
admission  must  be  consistent  with  implication  of  promise, 

1241. 
cases  of -insufficient  acknowledgments,  1241,  n.  (a),  1242- 

1246. 
acknowledgment  must  be  before  action,  12  45,  and  n.  {y). 
when  it  is  conditional,  there  must  be  proof  of  performance, 

1246,  and  n.  (a). 
question  whether  acknowledgment   conditional   is  for   the 
court,  1246,  and  n.  {!>). 

unless  connected  with  other  evidence  which  affects  its 

construction,  1246. 
so  what  acts  and  declarations  amount  to  new  promise, 
1246,  n.  (6). 
date  of  acknowledgment  may  be  proved  by  parol,  1247. 
if  written  admission  lost,  evidence  of  contents  may  be  given, 
1247. 

3.  By  whom  the  acknowledgment  must  be  made,  1247. 

if  in  writing,  may  be  signed  by  agent  of  party  chargeable 

thereby,  1247. 
what  a  sufficient  signature,  1248. 
effect  of  admission  by  one  of  several  debtors,  1248,  and  n. 

{l"),  1249. 
by  one,  of  his  proportion  of  debt,  1249. 
by  infant,  1249. 
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by  person  under  guardianship  as  spendthrift,  1249,  n.  (p). 

4.  To  whom  the  acknowledgment  may  be  made,  1249,  and  n. 

may  be  to  stranger  in  plaintiff's  absence,  1249,  n.  {p^). 

promise  made  after  death  of  creditor  and  before  adminis- 
trator appointed,  1249,  n.  (jo^). 

acknowledgment  or  part  payment  to  an  administrator 
1252,  n-ig). 

effect  of  acknowledgment  to  a  prior  party  to  a  bill  or  note. 
1249,  n.  {p"-),  1251. 

5.  EiFect  of  stating  account,  and  promise  to  pay  balance,  1251 

6.  Effect  of  part  payment,  1252. 

in  action  on  witnes.sed  note,  1252,  n.  (/). 

it  revives  the  claim  to  residue,  1252. 

question  for  the  jury,  1252,  n.  (c'). 

may  be  to  agent,  1252. 

it  must  be  of  the  debt  in  question,  1252. 

rule  where  there  are  two  undisputed  debts  and  a  general 

part  payment,  1252,  1253,  and  n.  (i). 
rule  where  one  of  two  debts  is  disputed,  1253. 
rule  where  there  are  two  debts,  one  of  which  is  barred  by 

the  statute,  1253,  n.  (i),  1254. 
part  payment  not  sufficient,  if  accompanied  by  circumstance? 

repelling  the  inference  of  a  promise  to  pay  the  residue. 

1254. 
payment  of  interest  sufficient  to  take  case  out  of  the  stat- 
ute, 1254. 
payment  to  husband  of  payee  of  promissory  note,  1255. 
to  administrator,  1255. 

when  part  payment  of  principal  admits  interest,  1254,  n.  {s). 
general  rule  as  to  facts  sufficient  to  constitute  payment  of 

interest  to  take  case  out  of  the  statute,  1255. 
payment  in  goods,  1255,  and  n.  (a), 
effect  of  settling  account  and  striking  balance,  1255. 
when  payment  to    third  party  is    sufficient  part  payment. 

1255. 
effect  of  giving  bill   of  exchange  in   part  payment,  1255. 

1256. 
verbal  acknowledgment  of  part   payment  sufficient,  1256, 

and  n.  (/). 
part  payment  by  one  of   the  several  joint  debtors,  1256, 

and  n.  (/i),  1257,  and  n.  (</). 
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payment  on  account  of  one  of  several   securities  revives 

all,  12r)7. 
payment  by  wife  without  privity  of  husband  does  not  bar 

statute,  1257. 
payment  must  have  clear  reference  to  joint  debt,  1258. 
payment  by  one  executor,  1258. 
must  be  made  by  him  in  that  capacity,  1258. 
as  to  the  power  of  executors  and  administrators  to  revive  a 

debt  barred   under  the   statute  by  acknowledgment   or 

part  payment,  1258,  n.  (n^),  1264,  n.  («). 
one  administrator  pleading  statute,  and  the  other  refusing 

or  remaining  neutral,  1264,  n.  (n). 
effect  of  payment  after  the  death  of  one  of  several  joint 

contractors,  1258. 
effect  of  19  &  20  Vict.  c.  97,  s.  14,  1259. 
effect  of  paying  dividend  after  bankruptcy  out  of  the  estate 

of  one  of  several  joint  contractors,  1259. 
effect  of  payment  into  court,  1259. 

4.  Of  renewing  writ  to  save  the  statute,  1260. 

enactments  of  15  &  16  Vict.,  c.  76,  1260. 

where  action  in  inferior  court  removed  to  queen's  bench,  and 

statute  pleaded,  plaintiff  may  reply  plaint,  1260. 
bill  in  equity  filed  within  time  sufficient,  1260. 
what  is  sufficient  commencement  of  action  to  save  the  statute, 

1260,  n.(«). 
provisions  for  failure  of  service  of  writ,  &c.,  1260,  n.  (e). 

5.  Of  the  pleadings,  1261. 

in  general  sufficient  to  declare  on  original  contract,  1261,  and 

rule  where  promise  is  conditional.  1263. 

when  to  declare  on  new  promise,  1263. 

how  to  plead,  1264. 

the  statute  must  be  pleaded  specially,  or  otherwise  presented  to 

the  court  as  a  defence,  1264,  and  n.  (p). 
may  be  pleaded  with  any  other  plea,  1265. 

replication,  &c.,  1265. 
where  to  reply  specially,  1265. 
evidence  to  show  a  part  payment,  1265,  n.  (u). 
LIMITATION, 

of  time  within  which  action  must  be  brought  against  guardians  of  (he 
poor,  394. 

vol..  II.  64 
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partnerships  with,  under  25  &  26  Vict.,  c.  89,  339. 

registration  of  partnerships  with,  339. 
LIQUIDATED  DAMAGES, 

may  be  subject  of  set-off,  1274. 

meaning  of  term,  1317. 

general  rules  as  to  what  are  liquidated  damages,  1317-1320. 

illustrations  of,  1317-1320. 

effect  of  word  "  penalty,''  in  these  cases,  1318. 

jury  must  give  full  amount,  1320. 

recovery  of,  puts  an  end  to  contract,  1321,  1322. 
LIQUIDATION  BY  ARRANGEMENT, 

may  be  pleaded  in  bar,  under  the  "  Bankruptcy  Act,  1869,"  1305. 

invalid  when  debt  incurred  by  fraud,  1305. 
LIQUOR,  MALT, 

when  price  of,  cannot  be  recovered,  594. 
LIQUORS,  SPIRITUOUS, 

sale  of,  when  illegal,  594. 
LITIGATION, 

prevention  of,  a  good  consideration,  46,  47. 
LOAN, 

of  money  to  trader  upon  written  contract  to  receive  share  of  profits, 
not  to  constitute  lender  a  partner,  335. 

of  goods,  contracts  of,  679. 
LOCAL  BOARD  OF  HEALTH, 

certain  contracts  of,  cannot  be  enforced  unless  under  seal,  390. 

contracts  by,  require  no  stamp,  184. 
LOCAL  TERMS  AND  PHRASES, 

reference  must  be  had  to,  in  consli'uing  contract,  131. 

meaning  of,  is  for  the  jury,  13i!. 
LOGATIO   OPERIS  FAGIENDI,  671-678. 
LOCATIO  OPERIS  MERCIUM  VEHENDARUM,  681-735. 
LOGATIO  REI,  679,  680. 
LOCATUM,  671-7.35. 
LODGINGS, 

general  letting  of,  does  not  create  tenancy  from  year  to  year,  448. 

what  notice  to  quit  necessary,  384. 

liability  of  keeper  of,  with  regard  to  guest's  baggage,  674,  n.  (ra). 

rent  of,  cannot  be  recovered  where  they  are  knowingly  let  for  pur- 
poses of  prostitution,  980,  981. 
LONDON, 

feme  sole  trader  in ;  liability  of,  on  contracts,  255. 

market  overt  in,  what,  535. 
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qualification  of  (under  6  Anne,  c.  16),  805,  806. 

if  not  qualified  could  not  recover  commission,  805,  806. 

but  might  recover  advances,  806. 

and  same  rule  applies  to  those  admitted  under  33  &  34  Vict.  c.  60,  s. 
5,  806. 
LONDON,  CUSTOM   OF, 

mfant  said  to  be  liable  on  his  covenant  to  serve  as  apprentice  by 
199. 
LORD'S  DAY.     See  Sunday. 
LORD  TENTERDEN'S  ACT  (9  Geo.  4,  c.  14), 

memorandum  made  necessary  by,  does   not   require  an  agreement 
stamp,  183. 

enactments  of,  as  to  contracts  for  sale  of  goods  not  in  esse,  543. 

as  to  revival  of  debts  barred   by  the  statute  of  limitations,  1236- 
1238. 
LOSS.     See  Accident. 

of  agreement,  effect  as  to  stamp,  177. 

of  bill  of  exchange  given  for  debt,  effect  of,  1138. 

of  written  contract,  by  accident,  does  not  discharge  it,  1169. 
LOSS  OR  INCONVENIENCE, 

resulting  to  promisee,  what  a  sufficient  consideration  for  promise, 
28. 
LOSS  OF  TIME, 

trustees  and  executors  cannot  charge  for,  799. 
LOST  AGREEMENT, 

parol  evidence  of,  inadmissible,  if  unstamped  when  lost,  177. 
LOST  BILL, 

promise  to  pay,  void,  unless  on  new  consideration,  63. 

action  on,  where  indemnity  given,  1138,  n.  (h). 
LOST  DOCUMENT, 

construction  of  contents  of,  is  for  court,  104. 
LOVE.     See  Consideration;   Natural  Affection. 
LUCID  INTERVAL, 

if  deed  executed  during,  be  relied  on,  must  be  clearly  proved  to  have 
been  so  executed,  191,  n.  (x). 

acts  done  by  lunatic  during,  valid,  191. 
LUGGAGE, 

what  may  be  carried  as,  698,  n.  (h),  699,  n.  (i). 

does  not  include  merchandise,  698,  n.  (A). 

money,  to  what  extent,  698,  n.  (h). 

articles  of  amusement,  698,  n.  (A). 

watch  carried  in  trunk,  698,  n.  (h). 
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apparel  and  jewelry,  698,  n.  (h). 

books,  pistols,  and  opera  glass,  698,  n.  (A). 

carpenter's  tools,  and  surgical  instruments,  698,  n.  (h). 

proof  of  contents  of  trunk  carried  as,  698,  n.  (A). 

liability  of  carrier  of  passenger  for,  726,  n.  (P). 
■    duty  to  carry,  726,  n.  {/(?). 
LUNATIC,  187-191. 

account  stated  with,  when  he  can  sue  on,  187,  n.  (k). 

power  of,  to  purchase  land,  401,  and  n.  (p'),  402. 

tei.der  of  debt  on  behalf  of,  1186. 

inquisition  of  lunacy,  effect  of,  188,  n.  (p). 

decree  of  probate  court  appointing  guardian,  188,  n.  (p). 

ward  having  capacity  may  make  will  notwithstanding  guardianship, 
188,  n.  (p). 

evidence  to  prove  insanity,  188,  n.  (p). 

deed  of,  may  be  confirmed,  189,  n.  (9^). 

insanity  no  defence  in  trover,  187,  n.  {k). 

whether  defence  in  slander,  187,  n.  (!■), 

magjs  be  bono  quam  de  3ial0  lex  in  tend  it,  112. 
maintenanc;e, 

what,  996,  997,  'JUS. 

illegal,  996. 
MALT  LIQUORS, 

when  price  of,  cannot  be  recovered,  594. 
MANDATUiM  605-607. 
MANUFACTURE  OF  GOODS, 

CI  ntracts  for,  semble,  exempt  from  stamp,  182. 
MANURE, 

tenant's  right  to,  on  quitting,  508,  509,  and  n.  (o). 
MARINE  INSURANCE.     See  Insurance. 
MARINERS.     See  Sailors. 
MARKET  OVERT, 

what  is,  535. 

horse  repository,  if  not  in  London,  is  not,  535,  n.  (s). 

effect  of  sale  in,  535. 

contract  of  sale  in,  is  within  statute  of  frauds,  542. 
MARRIAGE.     See  Breach  op  Promise  of;  Husband  and  Wifr; 
Sei'aration  Deed. 

contract  to  mavr}', 

must  be  mutual,  789. 

but  infant  may  sue  on,  222,  790. 
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promise  to  pay  money  in  consideration  of  discharging  party  from 

promise  of  marriage,  binding,  789,  n.  (z). 
bill  in  equity  lies  to  discover  promise  of,  789,  n.  (r). 
promise  need  not  be  by  express  words,  790,  and  ns.  (¥)  and  (c). 
nor  in  writing,  7'JO,  and  n.  (d). 
if  in  writing  does  not  require  a  stamp,  1 63. 
promises  in  consideration  of  marriage  to  be  in  writing,  95,  789, 

791. 
need  not  to  be  to  marry  within  any  definite  time,  791,  and  n. 

general  promise  means  within  a  reasonable  time,  791. 

conditional  promise  must  be  declared  on  specially,  791,  792,  and 
n.  (i). 

request  to  marry,  when  necessary,  792,  and  n.  {j). 

when  personal  representative  can  sue  for  breach  of  promise  of, 
792. 

what  will  excuse  a  party  from  performing,  792. 

preengagement  no  defence,  792. 

promise  by  married  man,  not  void,  792. 

promise  obtained  by  fraud,  void,  792. 

relationship  within  the  Levitical  degrees,  effect  of,  793. 

effect  of  bad  character,  gross  manners,  &c.,  793,  and  n.  {p),  794, 
n.  (r). 

promise  in  consideration  of  permitting  connection,  void,  794. 

effect  of  ill-health  of  either  party,  794. 

incapacity  m  man  or  want  of  chastity  in   woman  only  reliable 
grounds  for  refusal  to  perform  contract.  795. 

neither  party  can  set  up  his  or  her  own  defect  in  defence,  795. 

release  by  plaintiff,  795. 

cessation  of  intercourse  and  correspondence  between  parties  is 
evidence  of  such  release,  795. 

contracts  in  restraint  of  marriage,  illegal,  988. 

damages  recoverable  on  breach  of  promise  of,  795,  n.  (a). 

release  of  debt  by  feme  creditor  marrying  her  debtor,  1157. 
assigns  to  husband  rights  of  contract  of  wife,  1400. 

husband  must  join  wife  in  suing,  1  400. 

may  sue  alune  on  negotiable  instrument,  1400. 

wife  may  sue  alone  subject  to  plea  in  abatement,  1401. 
releases  debt  due  from  husband  to  wife,  1401. 
renders  husband  liable  for  wife's  debts,  1401. 

husband  must  be  sued  jointly  with  wife,  1401. 

wife  may  be  sued  alone  subject  to  plea  in  abatement,  1401 
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taking  wife  in  execution,  1401. 
effect  of  deatli  of  liusband,  wife  surviving,  1402. 
upon  I'iglits  of  contract  of  wife,  1402. 
upon  liabilities,  1402. 
effect  of  deatli  of  wife,  husband  surviving,  1403. 
reduction  into  possession  by  husband  of  chose  in  action  of  wife,  1403. 

death  of  husband  pending  action,  1404. 
bankruptcy  of  husband  transfers  his  right  to  wife's  cAo.se  in  action  to 
assignees,  1404. 

assignees  must  sue  jointly  with  wife,  1404,  1405. 

right  of  wife  by  survivorship  prevails  over  right  of  assignees, 

140,5. 
bankruptcy  of  husband  discharges  debts  of  wife  for  which  he 
was  liable,  1 405. 
divorce  restores  wife  to  position  oi  feme  sole  as  to  her  contracts,  1405. 
right  of  action  for  breach  of  promise  of,  does  not  pass  to  executor, 
1411,  1413. 
MARRIAGE  BROCAGE, 

illegal,  988. 
MARRIAGE  SETTLEMENT, 

infant  may  make  contract  for,  202,  and  n.  (c). 
may  bind  himself  by  employing  solicitor  to  prepare,  202. 
costs  of  prepffi'ing,  885,  n.  (r). 
MARRIED  WOjMAN.     See  Husband  and  Wife. 
MARRIED  WOJIEN'S  PROPERTY  ACT  (33  &  34  Vict.  c.  93), 

provisions  of,  227,  230,  256. 
MARRY,  PROMISE  TO.     See  Marriage. 
bill  in  equity  lies  to  discover,  789,  n.  (z). 
MASTER  AND  SERVANT, 

general  hiring  need  not  be  in  writing  under  statute  of  frauds,  101. 

hiring  presumed  to  be  for  wages,  837,  and  n.  (a). 

distinction  between  strangers  and  relatives,  in  this  respect,  837,  n. 

(t). 
daughter  residing  in  father's  family,  837,  n.  {b). 

son,  son-in-law,  step-cliiklren,  837,  n.  (i). 
adopted  children,  837,  n.  (i). 
wages  of  servants  iu  certain  trades  to  be  paid  in  money,  837,  n.  (a), 
implied  promise  to  obey  reasonable  orders,  8'i8. 
how  far  bound    by  regulations  of  establishments  v\'here    employed, 

839,  n.  {b). 
contract  to  employ  not  implied  from  promise  to  serve,  839. 
whether  contract  to  serve  for  life,  valid,  qucere,  839. 
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French  law  as  to  hiring  for  life  and  Rogron's  observation  on,  839,  n. 
(e). 

effect  of  general  hiring   (»!.  e.  hiring  without  any  engagement  as  to 
duration  of  service)  of  domestic  or  menial  servant,  839. 

such  general  hiring  is  a  hiring  for  a  year  determinable  by  a  month's 
warning  or  by  payment  of  a  month's  wages,  839,  840. 

what  servants  come  within  rule  as  to  gener(d  hiring,  839,  n.  (/). 

when  servant  entitled  to  month's  wages  on  dismissal,  840. 

when  for  whole  period  of  hiring,  840,  n.  {h). 

such  month's  wages  not  recoverable  under  common  count,  841. 

effect  of  general  hiring  in  the  case  of  other  than  domestic  or  menial 
servants,  841. 

payment  of  wages  at  shorter  intervals  than  a  year  may  rebut  pre- 
sumption of  yearly  hiring,  841. 

usage  of  trade  as  to  time  or  manner  of  putting  an  end  to  general 
hiring,  841. 

general  hiring  of  clerk,  how  determinable,  841. 

commission  agent,  841. 

contract  dissolved  by  death,  841,  842. 

contract  to  hire  servant,  when  to  be  in  writing,  842,  and  ns.  (s)  and 

form  thereof,  842. 

consideration  for  servant's  promise    to    remain  in    master's  employ 
should  appear  on  fiice  thereof,  842. 

to  what  notice  to  leave  servant  entitled,  843. 

when  he  may  be  dismissed  without  notice,  843,  and  n.  {d). 

claim  for  wages  after  dismissal  for  misconduct.  848,  and  n.  (e). 

or  where  contract  determined  by  consent,  8.51,  and  n.  (i'). 

when  service  is  prevented  by  sickness,  849,  and  n.  (/),  1080,  n.  (<). 

effect  of  offer  to  return  upon  recovery,  850. 

if  employer   breaks   contract  for  service,  the  party  employed   may 
treat  it  as  determined,  851,  and  n.  {i^). 

party  employed,  leaving  before  term  of  service  has  expired,  844,  and 
ns.  {d%  {d%  {d% 

time  of  service  specified,  and  payments  by  instalments,  845-847,  and 
n.  {d*),  848. 

where  there  is  no  specific  contract,  851,  852. 

special  contract,  in  operation  under  statute  of  frauds,  862,  n.  (k). 

master  need  not,  when  dismissing  servant,  allege  specific  cause  of  dis- 
missal, 854. 

declaration  for  wrongful  dismissal,  855. 

form  of  action  by  servant  wrongfully  dismissed,  855. 
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damages  recoverable  by,  855,  and  n.  (<'). 
when  \fa.gez  presumed  to  lie  paid,  85G. 
infant  servant,  what  deductions  from  wages  of  allowed,  856,  and  n. 

{z). 
duty  of  master  as  to  providing  medical  attendance  for  servant,  857. 
master  not,  in  general,  liable  to  servant  for  injuries  sustained  in  his 

employ,  857,  and  n.  (e),  S5S,  n.  (  /'). 
when  master  liable,  857-859. 

rule  as  to  injuries  caused  by  negligence  of  fellow-servant,  858. 
master  bound  to  employ  skilful  servants,  857,  n.  (e),  858,  859. 
no  implied  agreement  by  master  not  to  expose  servant  to  extraordi- 
nary risks,  859. 
master  cannot  sue  for  injury  caused  to  his  servant,  by  breach  of  con- 
tract made  between  defendant  and  servant,  859. 
liability  of  master  for  acts  of  his  servant,  859. 

general  rule,  861-8G3,  and  notes, 
when  one  is  to  be  considered  a  servant  of  another,  859,  860,  and  ii. 
(F),  861,  and  n.  (Jc'). 

immediate  employer  responsible,  864,  865,  and  n.  (P"). 
stable-keeper  who  provides  horses  and  driver,  865. 
when  master  liable  for  servant's  trespass,  865,  and  n.  (P'),  866,  and 
n.  (/.-). 

for  servant's  negligence,  866,  and  n.  (/c'^). 
when  not  liable,  807,  and  n.  (¥^). 
set-off  against  wages  of,  for  value  of  goods   lost  by,  when  allowed, 

1266,  1272,  1273. 
when  master  bound  by  servant's  warranty,  287. 
MAXIMS,  LEGAL, 

application  of  the  following. 

fi7nMf/uitas  contra  stipulatorem  est,  138,  n.  (k). 

caveat  emptor,  C.SO,  634,  630.  10.39. 

clausuliB  niconsiietcE  semptr  indiicunt  suspicionem,  571. 

contra  non  valcntem  ae/ere,  nulla  currit  prcescriptio,  1229,  n.  (g). 

delegatus  non  potest  delegare,  296. 

dolosus  rersatnr  in  generalihus,  571. 

dona  clundestina  sunt  semper  suspiciosa,  571. 

ex  antecedentihvs  et  consequentihus  Jit  optima  interpretatio,  117, 

118. 
executio  juris  non  habet  injuriam,  270. 
ex  nnclo  pacto,  non  oritur  actio,  24. 
expressum  facit  cessare  tacitiini,  89,  145. 
falsa  demonstratio  non  nocet,  122. 
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in  pari  delicto  potior  est  conditio  defendentis,  976. 

magis  de  bono  quam  de  mah  lex  intendit,  112. 

modus  et  conventio  vinciint  legem.,  972. 

omne  majvs  conlinet  in  se  mimis,  1189. 

omvis  ratihahitio  retrotrahitur,  et  mcmdato  ■priori  ceqiiiparatvr, 

23,  290. 
quando  lex  aliquid  alicui  concedit,  concedere  videtur  et  id,  sine 

quo  res  ipsa  esse'non  potest,  1.j9. 
qui  facit  per  (iliiim,  facit  per  se,  278. 
quicquid  plantatur  solo,  solo  cedit,  489. 
quoties  in  verlis  nulla  est  aniMgvitas,  ibi  nulla  exposilio  contra 

verba  Jienda  est,  140. 
simplex  commendatio  non  ohligal,  639. 

verba  carlarum  fortius  accipiuntur  contra  proferentem,  136. 
verba  debent  intelligi  cum  effectu,  ut  res  7>iai/is  valeat  quam  per- 

eat.  111. 
verba  generalia  restringuntur  ad  habilitaiem  rei  vcl  personam, 

120. 
verba  intentioni  debent  inservire,  104. 
vigilantibus  et  non  dormientibus  succnrrimt  jura,  1039. 
.MEANING  OF  THE  FOLLOWING  TERJIS, 

"until,"  "from,"  '-on,"  "upon,"  "  towards,"  "  forthwith,"  "directly," 

"to,"  112,  113,  114,  116. 
"  say,"  "  about,"  "  little  more  or  less,"  115.  n.  {m). 
"  net  cash,"  "  seaworthy,"  "  safely  get,"  "  sailing  with  convoy,"  "  port," 

"  scarlet  cuttings,"  115,  n.  (m). 
of  several  terms  ordinarilj-  used  in  mining  leases,  118,  and  n.  (d). 
estate  "  for  life,"  136. 

"  perils  of  sea  and  act  of  God,"  682,  n.  (?t),  689,  n.  (a). 
"  dangers  and  accidents  of  navigation,"  682,  n.  (u). 
"  speedily,"  "  directly,"  "  as  soon  as  possible,"  "forthwith,"  "  within  a 

month,"  "from  lienceforth,"  "in  prcesenti,"  &c.,  1063,  1064. 
"beyond  the  seas,"  1222,  n.  {b),  1221,  and  n.  (a^),  1223-1225. 
MEASURE, 

of  goods  sold,  in  what  cases  warranty  of,  implied  under  merchandise 
marks  act,  642. 
MEASURE  OF  DAMAGES, 

in  action  for  breach  of  warranty,  657-659. 

in  action  by  vendee  against  vendor  for  non-delivery,  621,  1331. 

rule  as  to,  when  action  is  for  a  fixed  sum,  1323,  and  n.  (b). 

in  action  for  non-repair,  469. 

in  action  for  not  accepting  goods,  1331. 
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MEDICAL  ACT,  807. 
MEDICAL  ATTENDANCE, 

master  bound  to  provide  for  his  apprentice,  857. 
MEDICAL    MEN.      &e  ArOTHECARiiis ;    Chemists;    Physicians; 
Registi;ation  under  Medical  Act  ;  Surgeons. 
implied  duty  of,  808. 
MEDIUM  POWERS, 

wlien  implied  in  authority  of  agent,  140. 
MERCANTILE  CONTRACTS, 

how  to  be  construed,  110,  115,  and  n.  (in). 

meaning  of  mercantile  expressions  in,  may  be  shown  by  parol  evi- 
dence, 116,  142,  143. 
if  terms  unambiguovis  and  general,  parol  evidence  of  usage  of  trade 
not  admissible  to  vary,  142,  143. 
MERCANTILE  USAGE.    See  Custoji  op  Trade;  Usage  of  Trade. 
MERCHANDISE  MARKS  ACT  (25  &  20  Vict.  c.  88), 
warranty  implied  by  trade-mark  under,  042. 
from  statement  as  to  place  of  manufacture,  &c.,  642. 
MERCHANTS'  ACCOUNTS, 

no  exception  now  under  the  statute  of  limitations  as  to,  1217,  and  n. 
(«i),  1218-1220. 
MERGER, 

by  taking  specialty  for  simple  contract  debt,  9,  1160. 

by  recovering  judgment,  9,  1171. 

of  agreement  for  sale  of  lands,  in  a  deed  made  in  pursuance  thereof, 

9,  n.  (,/),  440,  n.  (z). 
written  agreement  supposed  to  be  merger  of  previous  conversations 
and  negotiations,  153,  n.  (to). 
METROPOLIT.iN  BUILDING  ACT  (18  &  19  Vict.  c.  122), 

contract  for  building  in  contravention  of,  void,  803. 
MINE, 

manager  of,  has  no  implied  authority  to  borrow  money  on  credit  of 
shareholders,  293,  294. 
MINING    COMPANY, 

on  cost-book  principle,  contract  for  sale  of  shares  in,  not  within  stat- 
ute of  fi'auds,  541. 
MINING  LEASE, 

instances  of  the  construction  of  various  terms  ordinarily  used  in,  118. 
and  n.  (d). 
MINOR.     See  Infant. 
MISCONDUCT, 

apprentice  bound  in  the  usual  form  cannot  be  discharged  for,  843, 
n.  (d). 
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of  public  nature,  contract  for  compounding,  void,  991. 
MISDESCRIPTION, 

effect  of,  in  particulars  of  sale,  403. 
MISFEASANCE, 

intrusting  a  party  with  property,  a  good  consideration  to  charge  him 
with,  42. 
MISREPRESENTATION.     See  Fraud. 

may  be  proved  by  parol,  although  it  contradict  written   instrument, 
160,  and  n.  {k). 
MISTAKE, 

in  written  agreement,  where  no  ambiguity,  cannot  be  explained  by 

parol,  140. 
relief  in  ecjuity  against  written  agreement  in  case  of,  159. 
parol  evidence  admissible,  in  such  cases,  of  the  real  terms  of  the  con- 
tract,  159. 
of  telegraph  clerk  does  not  render  the  sender  of  a  message  liable, 

185,  n.  (,s-). 
in  particulars  of  sale,  effect  of,  403. 
of  auctioneer  in  describing  premises  sold,  effect  of,  404. 
money  paid  under,  when  recoverable,  903,  904,  911,  928-932. 
of  law,  or  of  legal  effect  of  circumstances,  934,  and  n.  (n). 
money  had  and  received  does  not  lie  to  recover  money  paid  by,  into 

court,  946,  947. 
of  foreign  law,  934,  n.  (ra). 

of  private  right,  Cooper  v.  Phibbs,  L.  R.  2  Eng.  &  Ir.  App.  148-170. 
when  ground  for  equitable  plea,  1311. 
of  one  party  not  known  to  the  other,  1022. 
in  motive  of  party,  1023. 

specific  performance  refused  on  ground  of,  1024. 
of  one  party  known  to  the  other,  1025. 
common  to  both  parties,  1026. 

rules  of  equity  as  to  agreements  containing  a,  1028. 
of  both  parties  in  matters  inducing  the  agreement,  1030. 
agreement  induced  by,  of  both  parties  in  matter  of  law,  1032. 
of  both  parties  as  to  the  application  of  the  agreement,  1032. 
latent  ambiguity,  1032. 
patent  ambiguity,  1032. 

as  matter  for  pleadings  at  law  on  equitable  grounds,  1033. 
MODUS  ET  GONVENTIO   VINGUNT  LEGEM,  972. 
MONEY  HAD  AND  RECEIVED, 
1.  In  general. 

nature  of  the  action,  898,  899. 
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form  of  count,  899. 

what  necessary  to  support,  899,  and  n.  (o^). 
privity  between  plaintiff  and  defendant,  899,  n.  («'),  900. 
instances  of  this,  899-901. 
defendant  must,  in   general,  have   received   money,  902,  and  n. 

rule  as  to  stock,  &c.,  received  as  money,  902. 

rule  as  to  foreign  monej-,  902. 

plaintiff  must,  in  general,  show  title  to  particular  sum,  903. 

leases   in  which  action  will   lie,  although  no  money  received  to 

plaintiff's  use,  90.j,  and  n.  (o). 
if  money  allowed  in  account  or  paid  by  mistake,  action  to  re- 
cover will  lie,  903,  904. 
case  of  banker  or  agent  giving  credit  for  money  received,  904. 
such  admission  must  be  made  before  action,  905. 
action  does  not,  in  general,  lie  by  cestui  que  trust  against  trustee, 

90,-,. 
when  it  does,  905. 
when  plaintiff  may  waive  a  tort  and  sue  in  this  action,  906,  and 

ns.  {d)  and  (/). 
title  to  land  or  incorporeal  hereditament  cannot  be  tried  in  this 

action,  907. 
action  will  not  lie  by  one  tenant  in  common  against  his  co-tenant, 

for  share  of  profits,  907. 
court  Mill  not  allow  a  question  to  be  tried  in  this  action,  to  which 

it  is  not  applicable,  9n7,  n.  (m). 

2.  Who  may  in  general  maintain  this  action,  908. 

plaintiff  must  show  his  right  to  the  money  originally,  or  at  the 

time  of  action  brought,  908. 
one  of  several  who  are  entitled  to  the  money  cannot  sue,  908. 
but  if  iilaintiff  show  possession  of  good.s  taken  and  zoXA,  prima 

facie  this  is  sufficient,  908. 
when  it  lies  by  cestui  que  trust  against  trustee,  909. 
when  it  lies  by  agent,  909. 
by  administrator,  909. 
by  assignees  of  bankrupt,  909. 

3.  Against  whom  it  lies  in  general,  910. 

executor  not  liable  for  money  had  and  received  by  him  as  such, 

375. 
official  assignee  of  bankrupt  may  be  sued  for  money  received  by 

him  under  a  void  commission,  865,  n.  (rf). 
government  agents  when  liable  in  this  action,  387. 
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it  does  not,  in  general,  lie  against  mere  bearer  of  money,  910. 

instances  of  this,  910. 

when  it  lies  against  agent,  910. 

although  money  paid  over  bo?id  fide,  911. 

when  paying  over  money  is  a  defence  by  agent,  911,  912,  n. 

('■)■  _ 
or  passing  money  in  account,  911. 
when  it  lies  against  corporations,  912. 
trustee  not,  in  general,  liable  in  this  action,  905. 
or  factor,  for   money  intrusted  to   him   ad    merchandizandum, 

905. 

4.  When  it  lies  to  recover  a  debt  transferred  by  creditor's  order  on 
his  debtor  to  pay  the  plaintiff,  912. 

if  debt  of  third  person  be  extingicished,  this  action  lies  against 

substituted  debtor,  912. 
debt  can  only  be  extinguished  by  express  agreement,  9 1 2. 
there  must  be  an  ascertained  debt,  913. 

effect  of  bankruptcy  after  equitable  assignment  of  debt,  913. 
authority  to  debtor  to  pay  third  party  cannot  be  revoked,  after 

pledge  by  debtor  to  pay,  913. 
how  to  declare  in  such  cases,  914. 

5.  Or  money  which  a  principal  orders  his  agent  to  pay  plaintiff,  914, 

915,  n.  (o). 
direction  to  banker  or  agent   revocable  until  latter  has   bound 

himself  to  third  party  to  obey  it,  915. 
when  order  not  revocable,  915. 

rule  where  money  is  to  be  paid  on  a  contingency,  916. 
rule  where  money  is  in  the  hands  of  sub-agent,  916. 
regimental  agent  appointed  by  colonel,  916. 

6.  Between  jonVicipoi  and  agent,  916. 

liability  of  agent  for  money  received  to  principal's  use,  716,  and 
n.  {x^). 

deduction  of  commission  and  expenses,  917. 

when  agent  should  be  sued  speciallj'  for  not  accounting,  917. 

request  to  account  necessary,  917. 

action  lies  to  recover  money  which  agent  refuses  to  apply  accord- 
ing to  instructions,  917. 

but  not  in  case  of  mere  neglect,  917. 

nor  when  agent  has  paid  over  money  to  vendee  who  has  re- 
scinded the  contract,  on  account  of  vendor's  fraud,  917. 

nor  when  agent  has  received  money  for  his  principal  in  an  ille- 
gal transaction,  to  which  both  are  parties,  918. 
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agent  cannot  set  up  an  illegal  contract  between  liis  principal  and 

a  tliird  party,  in  answer  to  this  action,  918. 
nor  can  he  in  general  dispute  principal's  title,  &c.,  918. 
cases  in  which  he  may,  918,  919. 

7.  Ajijainst  stakeholders,  919,  and  n.  (r). 

before  fS  &  9  Vict.  c.  109,  if  wager  legal,  stakeholder  only  liable 

to  winner,  919. 
rule  where  wager  illegal,  919. 
effect  of  8  &  9  Vict.  c.  109,  as  to  remedies  against  stakeholders 

in  case  of  wagers,  920. 
rule  where  wager  repudiated,  920. 
must  not  pay  until  right  ascertained,  920. 
rule  in  case  of  auctioneers,  920. 
stakeholder   of  check  not    liable   to   this  action,  for  getting  it 

caslied,  920. 

8.  To  recover  money  paid  on  a  failure  of  consideration,  920,  921, 
and  n.  {>/). 

lies  to  recover  money  paid  on  contract,  if  consideration  wholly 
fails,  921,  922. 

or  if  neither  party  be  ready  to  complete  a  contract  by  time  stip- 
ulated, 921,  and  n.  (?/'). 

money  advanced  by  one  partlj'  on  contract  within  statute  of 
frauds  which  the  other  fails  to  fulfil,  921,  ns.  (?/')  and  (z),  928, 
n.  (/.). 

where  broker,  to  whom  money  has  been  jiaid  for  the  purpose  of 
purchasing  goods,  does  not  buy  according  to  instructions,  922. 

rule  when  contract  provides  for  recovery  of  de[)Osit,  922. 

where  neglect  of  one  party  in  a  contract  prevents  performance 
by  the  other,  921,  n.  (i/),  922. 

rule  in  case  of  partial  failure  of  consideration,  923,  .and  n.  (g). 

action  not  in  general  maintainable  if  partial  l)cnefit  received  un- 
der contract,  923. 

action  lies  when  contract  rescinded,  924. 

when  it  lies  to  recover  back  purchase-money  of  annuity,  925, 
and  n.  ()/). 

when  not,  92.5. 

when  it  lies  to  recover  premiums  paid  on  policy,  925. 

when  it  lies  to'  recover  subscriptions  on  projected  tontine,  925, 
926. 

or  deposits  paid  by  an  allottee  of  shares  in  an  abortive  com- 
pany, 92(). 

or  money  paid  for  purchase  of  shares,  the  directors  not  assent- 
ing to  transfer,  927. 
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when  not,  927,  and  n.  (/). 
lies  for  money  delivered  to  one  to  be  applied  to  a  particular 

purpose,  and  he  neglects  or  refuses  so  to  apply  it,  920,  n.  (t). 
when  it  lies  to  recover  conduct  money  paid  to  witness,  927. 
or  money  paid  to  parish  for  maintenance  of  bastard,  927. 
cases  in  which  money  is  not  recoverable  on  ground  of  failure  of 

consideration,  928. 
subscription  for  unqualified  horse  not  recoverable,  928. 
9.  Or  money  paid  by  mistake,  928,  and  n.  (m). 

money  paid  under  mistake  of  facts  recoverable,  928. 

cases  on  this  subject,  929-935. 

action  lies  although  money  paid  with  means  of  knowledge,  928, 

n.  (m),  929. 
bond  fide  forgetfulness  of  facts  sufficient,  930. 
rule  as  to  money  allowed  in  account,  931. 
money  advanced  on  discount  oi  forged  bill  recoverable,  931,  and 

n.  (0. 
where  note  has  been  paid  in  counterfeit  bank  bills,  931,  n.  (<). 
when  a  banker  who  mistakenly  pays  a  forged  bill  or  check  may 

recover  the  amount,  931,  and  n.  (d),  932. 
acceptor  who  pays  amount  of  forged  bill  cannot  recover  from 

bona  fide  holder,  930. 
banker  paying  altered  check  of  customer,  932. 
when  the  sheriff'  may  sue  in  this  action  for  money  paid  over  un- 
der fi-fa-  in  ignora'nce  of  an  act  of  bankruptcy,  933. 
but  notice  of  mistake  must  be  given  to  defendant  and  demand 

made  of  the  money  previously  to  action  brought,  933. 
money  voluntarily  paid  with  knowledge  of  the  facts,  933,  934, 

ns.  (m)  and  («),  940,  n.  (y). 
rule  in  case  of  payment  of  debt  barred  by  statute  of  limitations, 

infancy,  &c.,  933. 
or  of  claim  unjustly  made,  933,  934,  n.  (m). 
although  paid  under  protest,  933,  934. 
money  paid  under  a  mistake  of  law,  933,  n.  {k),  934,  935,  and 

n.  (/). 

or  as  to  the  legal  effect  of  the  circumstances,  934. 

mistake  of  foreign  law,  934,  n.  (n). 

is  a  mistake  of  fact,  934,  n.  («). 

where  it  is  against  or  not  against  conscience  for  defendant  to  re- 
tain the  money,  935,  n.  (p^). 

where  tenant  pays  the  land  tax.  and  does  not  deduct  it  from 
rent,  936. 
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French  law  as  to  money  paid  by  mistake,  934,  n.  (n). 

10.  To  recover  money  obtained  by  fraud,  936,  and  n.  (r),  937. 

money  obtained  under  forged  autliority,  937. 

where  money  obtained  from  agent  by  fraud,  who  to  sue,  937. 

money  obtained  by  fraud  of  a  party  equitably  entitled  thereto, 
937. 

or  paid  in  consideration  of  an  act  which  defendant  cannot  per- 
form, 937. 

proceeds  of  goods  or  bills  obtained  by  fraud,  938. 

costs  paid  to  an  attorney,  who  sues  without  authority,  &c., 
938. 

money  paid  by  way  of  fraudulent  preference,  938. 

deposit  paid  on  sale  by  .auction  when  puffers  employed  938. 

money  paid  on  purchase  under  fraudulent  misrepresentations. 
938. 

buyer  cannot  recover,  if  he  use  the  article  purchased  as  his  own, 
after  discovering  the  fraud,  938,  939. 

or  voluntarily  pay  purchase-money  after  discovering  fraud,  939. 

11.  Or  money  obtained  by  oppression  or  extortion,  939,  9-12,  943,  and 
ns.  (i')  and  (  '). 

general  rule,  939. 

instances,  939,  942. 

money  paid  to  compromise  qui  tarn  action,  939. 

or  by  bankrupt  as  an  inducement  to  creditor  to  sign  certificate. 

93. 
money  paid  to  creditor,  to  induce  him  to  agree  to  composition. 

940. 
or  money  paid  before  agreement  for  composition,  940. 
money  paid  by  publican  to  get  license,  940. 
illegal  fees  paid  to  parish  clerk,  940. 
illegal  fees  paid  to  steward  of  copyhold  court,  940. 
excess  of  tolls,  940,  and  n.  (y),  943. 
excessi\'e  charges  on  distress,  &c.,  940,  941. 
money  paid    to  redeem    goods    improperly  seized  or  detained, 

941. 
excessive  fees  paid  to  arbitrator,  in  order  to  be  allowed  to  t;iko 

up  awai'd,  941. 
excessive  charges  paid   to  carrier  to  get    possession  of  goods, 

941. 
or  for  their  carriage,  941. 
money  paid  to  attorney  to  get  possession  of  deeds  withheld  on 

unfounded  claim  of  lien,  941,  942. 
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to  sheriff  under  excessive  levy,  942. 
does  not  lie  against  landlord  for  overplus  of  proceeds  of  goods 

sold  under  distress,  943. 
nor  for  money  paid  to  release  cattle  distrained  damage  feasant, 

943. 
taxes  assessed  without  authority  and  collected  on  warrant,  942, 

and  n.  (i'). 
other  cases  of  money  paid  under  compulsion,  942,  943,  and  ns. 

duties  illegally  executed,  943,  and  ns.  (i^),  (i''). 

12.  Or  upon  an  illegal  contract,  944,  and  n.  (?^),  945,  ns.  {q),  {(f). 

action  lies  where  contract  executory,  944. 

as  in  the  case  of  premium  or  deposit  on  illegal  insurance,  or 

wager,  944. 
due'  notice  of  election  to  rescind  contract  must  be  given,  944. 
if  contract  executed,  and  parties  in  pari  delicto,  no  action  for 

money  had  and  received  lies,  945. 
money  paid  to  compromise  public  offence,  cannot  be  recovered 

as,  945. 

13.  Or  money  unjustly  recovered  at  law,  946,  and  n.  (w),  947. 

money  paid  under  bona  fide,  legal  process,  not  recoverable,  946. 

or  paid  into  court  by  mistake,  947. 

or  under  irregular _/?./«.,  not  set  aside,  947. 

or  under  judgment  valid  on  the  face  of  it,  947. 

aliter,  where  money  paid  vmder  void  authority  or  order  of  a 

court  which  has  no  jurisdiction,  947. 
or  to  be  released  from  illegal  arrest,  947,  and  n.  (c). 
what  constitutes  a  payment  under  legal  process,  948. 
same  rule  holds,  although  money  paid  as  a  compromise,  948,  n. 

{d). 
debt  partly  paid,  and  whole  afterwards  recovered  at  law,  946,  n. 

money  paid  on  note,  not  indorsed,  but  whole  afterwards  recov- 
ered, 946,  n.  (y). 

money  paid  on  judgment  afterwards  reversed,  or  previously 
satisfied;  946,  n.  {v). 

where  one  is  compelled  by  law  to  pay  money  which  really  be- 
longs to  another,  not  the  plaintiff,  946,  n.  {v). 

14.  When  this  action  will  lie  for  fees  of  office,  &c.,  unjustly  received 
by  an  intruder,  948. 

right  to  office  may  be  tried  in  this  action,  948. 
action  does  not  lie  for  gratuities  received  by  intruder,  949. 
roL.  II.  55 
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15.  Against  sheriffs,  949. 

for  money  received  under ^.yh.,  &c.,  949. 

mere  seizure  by  sheriff  not  sufficient,  949. 

rule  where  goods  seized  under  one  writ  are  irregularly  sold 
under  another,  949. 

proceeds  of  sale  are  money  had  and  received  to  the  use  of  the 
party  under  whose  process  sale  effected,  949. 

balance  after  paying  execution  creditor,  is  a  debt  from  the  sher- 
iff to  execution  debtor,  949,  950. 

where  goods  of  third  party  sold  under  fi-fa.,  he  may  sue  sher- 
iff, 950. 

possession  of  goods  sufficient  prima  facie  case  of  ownership, 
950. 

sheriff  liable  to  assignees  of  bankrupt  for  proceeds  of  goods  sold 
under  execution,  after  notice  of  act  of  Ijankruptcy,  950. 

for  money  collected  on  an  execution  stayed  by  a  supersedeas, 
950,  n.  (0- 
MONEY  LENT, 

1.  When  the  common  count  for,  is  maintainable,  876-879. 

not  when  loan  was  by  transfer  of  stock,  87(1. 

money  lent  nominally  by  one  party  but  really  on  account  of  an- 
other, 876. 

money  lent  to  one  person,  and  payment  guarantied  by  another, 
876. 

money  lent  to  defendant  though  actually  delivered  to  another 
at  defendant's  request,  877. 

money  lent  to  wife,  at  husband's  request,  877. 

money  lent  on  behalf  of  an  infant,  877. 

money  ad\:uioed  on  an  agreement  to  repay  on  demand,  877. 

or  execute  moitgage,  877. 

or  on  security  of  worthless  exchequer  bills,  877. 

for  part  advances  under  special  building  contract,  877. 

by  pawnee,  without  returning  pledge,  877,  878. 

on  deposit  of  goods  or  shares,  877,  878. 

on  mortgage  without  covenant  to  pay,  878. 

money  deposited  with  banker  is  money  lent,  878. 

80  is  money  lent  by  executor  out  of  assets,  878. 

by  one  of  several  partners,  878,  n.  {t). 

money  advanced  by  parent  to  child,  presumed  to  be  a  gift,  878. 

on  illegal  contract,  cannot  be  recovered  as  money  lent,  878. 

nor  money  lent  to  gamble  with,  878. 

2.  Evidence  in  support  of  this  count,  879,  and  u.  (b). 
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bill  of  exchange,  when  evidence  of,  879. 
instrument  payable  on  contingency  not  evidence  of,  879. 
I  O  U  not  evidence  of,  879. 

nor  fact  of  one  party  drawing  a  check  in  favor  of  another,  879. 
infant  not  liable  for,  207. 
unless  perhaps  for  the  purpose  of  buying  necessaries,  and  actually 

used  accordingly,  207,  and  n.  {q). 
but  equity  affords  relief  in  such  cases,  207. 
MONEY  PAID, 

property  tax  not  deducted  from  rent,  cannot  be  recovered  as,  472,  n. 

(o). 
common  count  for,  when  maintainable,  879. 
what  treated  as  payment  of  money,  879,  n.  (/^). 

1.  Money  must  have  been  paid,  879,  n.  {f^),  880. 

it  need  not  be,  wholly,  the  plaintiff's,  881.. 

2.  Money  must  have  been  paid  to  the  use  of  defendant,  881.. 

action  will  lie,  although  payment  did  not  relieve  defendant 
from  any  liability,  881. 

3.  At  his  express  or  implied  request,  86,  881,  and  n.  (my). 

1.  circumstances  from  which  request  will  be  implied,  881, 
n.  (ml),  882. 

instances  of  this,  882-,  883. 

2.  rules  as  to  compulsory  payments,  883. 

what  payments  are  regarded  as  such,  883-886. 
what  are  not,  886-888. 

3.  when  request  may  be  implied,  though  payment  volun- 
tary, 888. 

4.  when  it  lies  by  surety  against  principal,  889,  and  n.  (z). 

by  surety  of  a  surety,  889,  n.  (z). 

by  administrator  of  surety,  889,  n.  (z). 

by  surety  against  executor  of  principal,  889,  n.  (z). 

when   implied   promise  of  principal   to   repay  surety 

arises,  889,  n.  (z). 
when  promise  of  principal  to  repay  sureties  may  be 

considered  several  and  when  joint,  889,  n.  (z). 
does  not  lie  if  surety  have  specialty  security,  891. 
remedy  of  surety-  for  costs,  891. 

5.  when  it  lies  between  sureties  for  contribution,  891,  and 
n.  {h^). 

how  much  each  surety  can  recover  at  law,  786,  891, 

and  n.  (i). 
principle  on  which  contribution  among  sureties  rests. 

891,n.  (i). 
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when  right  of  contribution  accrues,  891,  n.  (t). 
executor  or  administrator  of  co-surety  may  be  required 

to  contribute,  891,  n.  (i). 
no  proof  of  previous  demand  on  co-surety  necessary, 

891,  n.  (i). 
no  proof  necessary  of  principal's  inability  to  pay,  891, 

n.  (0- 
guarantor  not  liable  to  contribute  to  surety,  894,  n.  (n). 

nor  one  indorsee  to  another,  894,  n.  (n). 
rule  when  one  of  several  sureties  holds  collateral  se- 
curity, 892,  893,  and  n.  (k). 
effect  of  bankruptcy  of  co-surety,  893. 
surety  from  whom  contribution  claimed  not  liable  if 
.  he  became  bound  at  request  of  surety  seeking  con- 

tribution, 894,  and  n.  (?«). 
right  to  contribution  does  not  extend  to  costs,  894,  and 

n.  (o),  895,  n.  (p). 
other  cases  of  contribution,  895. 
6.  Rule  where  payment  made  in  satisfaction  of  an  illegal 
demand  against  defendant,  896. 

or  on  an  illegal  transaction  between  plaintiiF  and  de- 
fendant, 896. 
contribution  between  torong-doers,  748,  897,  898. 
contribution  between  judgment  debtors  in  tort,  897. 
where  the  act  is  not  manifestly  illegal,  897. 
rule  as  to  coach  proprietors,  897,  898. 
MONOPOLY, 

contract  creating,  void,  987. 
MONTH, 

meaning  of  this  word  in  contracts,  1064. 
MORAL  OBLIGATION, 

not  a  sufficient  consideration,  52,  53,  and  n.  (/c). 
examination  of  cases  with  reference  to  this  rule,  53-58. 
MORE  OR  LESS, 

meaning  of,  1059,  n.  (h). 
MORTGAGE, 

created  previously  to  tenancy,  effect  of  notice  of,  456. 
created  subsequently,  456. 

money  advanced  upon  contract  to  execute,  may,  after  refusal  to  exe- 
cute, be  recovered  as  money  lent,  877. 
when  deed  of,  contains  no  covenant  to  pay  mortgage  money,  mort- 
gagee may  sue  mortgagor  as  for  money  lent,  878. 
of  personal  property,  record  of,  573,  n.  (a'). 
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of  ship  cannot  treat  mortgagor  letting  it  as  his  agent,  277. 

in  trust  for  sale  cannot  buy  mortgaged  estate,  403. 

mortgagor  tenant  at  sufferance  to,  454. 
may  become  tenant  at  will  to,  452. 

not  entitled  to  treat  mortgagor  as  his  tenant,  even  when  so  provided 
by  the  terms  of  the  mortgage,  without  giving  him  notice  of  his  in- 
tention, 454,  455. 

is  bound  by  tenancies  prior  to  mortgage,  456. 

not  by  those  subsequent,  456. 

effect  of  demand  of  rent  by,  456. 

or  receipt  of  interest  by,  457. 

when  he  must  give  notice  to  quit,  475. 

when  he  may  maintain  action  for  use  and  occupation,  515. 

may  sue  for  mortgage  money  in  the  action  for  money  lent,  when  deed 
contains  no  covenant  to  pay,  878. 
MORTGAGOR, 

in  possession  is  tenant  at  sufferance  to  the  mortgagee,  454. 

by  contract  may  become  tenant  at  will,  454. 

other  contracts,  454.     See  Mortgagee. 

possession  by,  of  property  mortgaged,  no  evidence  of  fraud,  573,  n.  {a}). 
MORTMAIN  ACT, 

contract  in  violation  of,  void,  1 002. 

other  limitations  in  same  contract,  not  vitiated  thereby,  1002. 
MOTHER, 

right  to  earnings  of  child,  213,  n.  (k). 

duty  to  support,  213,  n.  (k). 
MUTUAL  CREDIT, 

set-off  in  bankruptcy  in  case  of,  1283-1288. 
MUTUALITY, 

of  assent,  essential  in  cases  of  contract  not  under  seal,  20,  and  n. 
(p%  21,  n.  (s'),  52.   ^ 

rule  as  to,  20,  and  n.  (jo^),  21-23. 
exceptions  to,  23. 

NATURAL  AFFECTION, 

good  consideration  for  contract  tmder  seal,  27. 
not  for  simple  contract,  27. 
NECESSARIES, 

liability  of  nrm  compos  on  contracts  for,  188. 
of  drunkard  on  contracts  for,  192. 
of  infant  on  contracts  for,  194-210. 
question  whether  articles  are,  is  for  the  jury,  195. 
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in  what  case  parent  liable  for,  when  supplied  to  child,  210,  211. 

liability  of  husband  on  wife's  contract  for,  for  his  family,  232,  233. 
NEGLIGENCE, 

different  degrees  of,  defined,  664. 

when  action  against  attorney  for,  barred  by  the  statute  of  limitations, 
1234. 

when  a  defence  to  an  action  for  an  attorney's  bill,  813. 

when  an  attorney  liable  for,  815,  810,  and  n.  {p^). 

what  amounts  to  gross  negligence  of  attorney,  817-820. 

liability  of  surgeons  for,  667,  808. 

carrier  not  liable  for  goods  lost  through  negligence  of  owner,  700. 


carrier  of  passengers  only  liable  for. 
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what  acts  will  charge  him,  728,  730. 

evidence  of,  732. 

when  excused  by  negligence  of  passenger,  733. 

or  of  third  party,  733. 
NET  CASH, 

meaning  of  the  term,  115,  n.  (m). 
NEW  STYLE, 

presumption  of  in  a  demise  under  seal  referring  to  Michaelmas  Day, 
146. 
NEW  TRIAL, 

no  new  trial  for  ruling  of  judge  that  stamp  sufficient,  178. 
NITRO-GLYCERINE  OIL, 

carrier  not  bound  to  receive  or  carry,  685,  n.  (/'). 
NON  COMPOS, 

idiot  or  lunatic,  what  is,  187. 

ancient  doctrine  as  to  liability  of,  on  specialties,  187. 

how  qualified  by,  modern  cases,  187,  and  n.  (/c). 

rule  as  to  liability  of,  on  simple  contracts,  187,  n.  (k),  188. 

inquisition  of  lunacy,  how  far  evidence  of  lunacy  against  third  per- 
sons, 188,  n.  (p). 

liability  of,  on  contracts  for  necessaries,  188. 

in  other  cases,  190. 

under  what  circumstances  courts  will  or  will  not  interfere  to  avoid 
contract  or  deed  of  lunatic,  191,  n.  (i). 

on  executory  contracts,  191. 

partial  insanity,  effect  of,  191,  n.  (x). 

can  he  sue  on  account  stated  with  him,  187,  n.  {I). 

effect  of  previous  or  subsequent  insanity,  191. 

acts  done  by,  during  lucid  interval,  valid,  191. 

husband  liable  for  necessaries  supplied  to  his  wife  during  his  lunacy, 
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capacity  of,  to  purchase  land,  401. 

tender  of  debt  on  behalf  of,  1186. 

evidence  to  prove  insanity,  187,  n.  (p). 

deed  of  insane  person  may  be  ratified,  189,  n.  {if). 
NONFEASANCE, 

merely  intrusting  with  property,  not  sufladent  to  charge  a  party  with, 
42-45. 
NOTICE  OF  DISHONOR, 

promise  to  pay  bill,  by  party  discharged  for  want  of,  when  binding,  54. 

when  necessary,  1071. 
NOTICE  TO  AGENT, 

when  notice  to  his  principal,  282,  n.  (m). 
NOTICE  TO  PERFOEM  CONTRACT, 

when  necessary,  1069-1073. 

when  not,  1071,  1072. 
NOTICE  TO  QUIT, 

is  an  acknowledgment  of  an  existing  tenancy,  488,  n.  (p). 

1.  When  necessary,  474. 

in  case  of  death  of  tenant,  474,  475. 

notice  by  tenant  for  life,  infant,  mortgagee,  remainder-man, 
&c.,  475. 

is  'prima  facie  necessary  where  relation  of  landlord  and 
tenant  exists,  475. 

when  not  necessary,  475. 

not  unless  there  be  relation  of  landlord  and  tenant,  475. 

as  in  case  of  partner  occupying  partnership  premises,  after 
dissolution,  475,  476. 

rule  in  case  of  vendee  in  possession,  476. 

where  party  let  into  possession  under  an  agreement  to  pur- 
chase, 476. 

or  under  agreement  for  a  lease,  476. 

where  tenant  holds  for  fixed  period,  477. 

tenant  disclaiming  landlord's  title,  not  entitled  to,  477. 

what  will  amount  to  a  disclaimer,  477. 

2.  By  whom  to  be  given,  478. 

by  person  who  is  landlord  at  the  time,  478. 
by  churchwardens  or  overseers,  478. 
by  agent,  478. 
by  receiver,  478. 

agent  to  give,  should  have  authority  at  the  time,  479. 
fact  of  agency  need  not  appear  on  the  face  of  the  docu- 
ment, 479. 
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by  one  of  two  joint  tenants,  479. 

by  one  of  two  partners,  480. 

by  agent  authorized  by  one  of  several  joint  tenants,  480. 

notice  under  special  agreement,  480. 

by  rector  and  churchwardens,  480. 

3.  To  whom  to  be  given,  481. 

on  whom  to  be  served,  481,  and  n.  (e). 
rule  where  there  are  several  tenants,  481. 
under-tenant  not  entitled  to,  481. 
may  be  sent  by  post,  481. 

4.  When  the  notice  should  expire,  481,  482. 

general  rule,  482. 

when  tenancy  presumed  to  begin,  482. 

rule  where  tenant  enters  into  middle  of  quarter,  482. 

rule  where  tenant  holds  over,  482. 

cases  of  special  takings,  with  reference  to  notice  to  quit, 
requisite  under,  482,  483. 

effect  of  reservation  of  rent  quarterly,  483. 

effect  of  agreement  to  enter  on  different  parts  of  the  prem- 
ises at  different  periods,  483. 

depends  on  which  part  is  principal,  and  which  accessory, 
483. 

this  is  question  for  jury,  483. 

or  of  holding  under  agreement  for  lease,  484. 

or  under  lease  void  by  statute  of  frauds,  484. 

notice  to  quit  may  be  explained,  484. 

effect  of  admission  by  tenant,  as  to  time  of  entry,  484. 

or  assenting  to  notice,  484. 

notice  in  case  of  lodgings,  484. 

evidence  of  time  of  entry,  484,  485. 

5.  Form  of  notice  in  other  respects,  485. 

description  of  premises,  485. 
as  to  time  of  quitting,  485. 

giving  option  to  tenant  vitiates  notice,  486. 

notice  to  q\nt  part,  bad,  486. 
need  not  state  to  whom  possession  is  to  be  delivered,  486. 

6.  Effect  of  notice,  486,  487. 

after  expiration  of,  landlord  may  enter,  487. 

quaere,  whether  landlord  can  forcibly  expel  tenant,  487. 

damages  against  tenant  \A\o  holds  over  after,  487. 

7.  Waiver  of  notice,  488,  and  n.  (^'). 

by  landlord,  488. 
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a   mere  demand    of    rent  subsequently  accrued   does    not 

amount  to,  488. 
by  tenant,  488. 
effect  of,  488. 
NOVATION, 

origin  and  meaning  of  the  term,  1371. 

arises  from  change  of  security,  1372. 

intervention  of  new  debtor,  1372. 

intervention  of  new  creditor,  1375. 

intervention  of  both  new  debtor  and  new  creditor,  1376-1378. 

not  within  statute  of  frauds,  1373,  1381. 

mutual  assent  of  all  the  parties  necessary  to,  1380,  and  note. 

by  order,  13S0. 

discharge  from  former  obligation  necessary,  1373,  and  notes,  1375, 

and  note,  1376,  1377,  1379. 
consideration  of  promise  by  debtor  to  substituted  creditor,  1373,  note, 

1379. 
by  "delegation,"  1377,  note. 
NUDUM  PACTUM, 

definition  of,  25,  n.  (J). 
NUISANCE, 

contract  for  the  prevention  of  public  nuisance,  good,  993. 
although  part  of  the  consideration  is  the  forbearing  to  prosecute  for 
inconvenience  already  sustained,  993. 
NUMBER, 

of  goods  sold,  in  what  cases  warranty  of  implied  under  "  Merchan- 
dise Marks  Act,"  642. 

OBLIGATION, 

meaning  of  the  term,  &c.,  1,  2. 

definition  and  requisites  of,  according  to  Pothier,  11,  n.  (m). 
OFFENCE,  PUBLIC  AND  CRIMINAL, 

money  paid  to  compromise,  cannot  be  recovered  as  money  had  and 
received,  945. 
OFFER, 

public,  of  reward,  binding,  when  acted  on,  11,  n.  (u^). 
action  lies  to  recover,  11,  n.  (i)}). 
should  be  acted  upon  within  reasonable  time,  11, 

n.(M^). 
may  be  withdrawn  before  acceptance,  11,  n.  («'). 
not  accepted,  does  not  constitute  an  agreement,  11. 
when  accepted,  contract  is  complete,  12,  n.  (v),  18,  n.  (n). 
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party  not  bound,  if  his  offer  is  not  acceded  to  as  made,  12,  n.  (r). 
rule  when  assent  is  to  be  in  a  particular  manner,  15. 
or  at  a  particular  time,  15,  n.  (e). 
reasonable  time,  15,  n.  (e). 
»  leaving  something  to  future  arrangement,  15,  n.  (/'). 
if  by  letter,  there  must  be  a  simple  acceptance  of  its  terms,  15,  and 

n-  (/')■ 
clear  accession  by  both  parties  to  one  and  the  same  thing,  15,  n.  (/'). 
immaterial  addition  to  an  acceptance,  15,  n.  (/^). 
right  to  retract  before  acceptance,  16,  and  n.  (k). 
presumption  as  to  continuance  of  intention  to  contract,  17. 
verbal  rejection  of  offer  made  by  letter,.  19. 
rule  in  case  of  sale  on  approval,  19,  and  n.  (p). 
offer  in  writing  signed  by  party  to  be  charged  and  accepted  verbally 

by  other  party  sufiScient  agreement  under  statute  of  frauds,  96. 
mere  offer  or  proposal  need  not  be  stamped,  166. 

to  pay  money,  when  it  will  not  support  an  account  stated,  965. 
OFFICE, 

of  limited  duration  ;  liability  of  surety  for  fidelity  of  holder  of,  762- 

765. 
fees  of,  when  they  may  be  recovered  by  action  against  intruder,  762, 

n.  (g),  948. 
right  to,  may  be  tried  in  action  for  money  had  and  received,  948. 
contract  for  sale  or  relinquishment  of,  if  without  sanction  of  person 

who  has  right  of  appointment,  void,  1056. 
OFFICES, 

bond  to  assign  all  offices  shall  be  construed  to  mean  offices  legally  as- 
signable, 112. 
sale  of,  when  illegal  at  common  late,  as  contrary  to  public  policy,  990, 

991. 
sale  of,  when  illegal  on  ground  of  fraud,  1056. 
statutes  relating  to  sale  of,  1013-1015. 
what  contracts  void  within  those  statutes,  1014-1017. 
contracts  for  the  sale  of,  may  be  void  although  not  within  the  statutes, 

1016. 
when  sale  of,  legal,  1017. 

bond  for  price  of,  not  binding  where  sale  illegal,  1016. 
OLD  STYLE, 

parol  evidence  to  prove  usage  of  reckoning  by,  when  admissible  in 

construing  demises,  146. 
OMNE  MAJUS  GONTINET  IN  SE  MINUS,  1189. 
OMNIS  RATIHABITIO   RETROTRAHITUR  ET  MANDATO 
PRIORI  ^QUIPARATUR,  23,  290. 
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meanirrfT  of  this  word  in  contracts,  113. 
OPTIONAL, 

.agreement  may  be  with  one  party  and  binding  on  the  other,  1061. 
ORDER  FOR  PROTECTION, 

under  20  &  21  Vict.  c.  S.t,  s.  21,  effect  of,  upon  capacity  of  wif^  to 
contract,  255., 
ORDER  OF  DISCHARGE, 

of  bankrupt,  263-269,  1294-1296. 

effect  of,  on  bankrupt's  contracts,  1294. 

general  rule  as  to,  effect  of,  1294. 

under  24  &  25  Vict.  c.  134,  s.  161,  1294. 

under  32  &  33  Vict.  c.  71,  s.  49,  1294. 

does  not  release  collateral  remedies,  1295. 
nor  joint  contractor.  1295. 

releases  from  consequential  damages,  1295. 
and  costs,  1295. 

debts  provable  in  bankruptcy,  1296-1301. 
'    effect  of,  on  debts  contracted  abroad,  1301. 

effect  of  foreign  certificate  or  order  of  discharge,  1302. 
ORDER  TO  PAY  MONEY, 

when  it  must  be  stamped  as  an  inland  bill,  171,  n.  (r). 
ORDINARY  NEGLIGENCE, 

what,  662. 
OUTLAW, 

is  civiliter  mortuiis,  261. 

may  acquire  but  cannot  enjoy  property,  262. 

may  sue  in  autre  droit,  262. 

right  to  contract  and  sue  only  suspended,  262. 

may  be  sued,  262. 

is  competent  to  act  as  agent,  278. 
OUTLAWRY, 

or  conviction  pleadable  in  bar  to  action  on  contract,  261,  and  n.  {q). 

unless  outlaw  or  felon  sue  in  autre  droit,  262. 
OVERSEERS  OF  POOR.     See  Parish  Officers. 
OYER, 

abolished,  10,  n.  (p). 

PALEY,  DR., 

his  rules  for  construction  of  contracts,  104. 
PAPER, 

deed  must  be  written  on  parchment  or,  90,  n.  {q). 
PARCELS,  BILL  OF, 

parol  evidence  to  explain,  150,  n.  (e). 
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PARCHMENT.     See  Paper. 
PARDON, 

contract  to  pay  money  for  endeavoring  to  obtain,  illegal,  993. 
PARENT  AND  CHILD, 

liability  of  father  for  education,  necessaries,  &c.,  of  child,  59,  210,  211, 

213,  n.  (/.•). 
liability  of  father,  living  away  from  children,  forcing  them  from  home, 

&c.,  211,  n.  {d). 

for  support  of  children  decreed  to  custody  of  mother, 
after  divorce,  211,  n.  (d). 
allowance  to  father  in  indigent  circumstances  for  maintenance  out  of 

property  of  child  having  estate  of  its  own,  213,  n.  (Jc). 

so  where  fiither  has  a  large  income,  but   child  has  a  larger,  213. 
u.  (7,0. 
father's  right  to  custody  and  earnings  of  his  child,  213,  n.  (Ic). 
obligation  and  rights  of  mother  in   reference  to   her  minor  children, 

213,  n.  (Ic). 
liability  of  father  of  bastard  to  person  boarding  it,  212. 
for  necessaries  supplied  to  it,  212. 
liability  of  father-in-law  to  support  children  of  former  marriage,  214, 

and  n.  {T). 
liability  of  father  deserting  child,  213. 

advance  of  money  by  parent  to  child,  presumed  to  be  a  gift,  878. 
PARISH  OFFICERS, 

liability  of,  for  medicine  and  necessaries  for  casual  poor,  392,  393. 

liability  of  deputy  overseer,  393,  n.  (c). 

when  jointly  liable,  though  parish  divided,  393,  394. 

when  guardians  of  poor  are  a  corporation,  394. 

within  what  time  actions  against  them  must  be  brought,  394. 

empowered   to  take  and  hold  land  for  benefit  of  union  or  parish, 

400. 
liability  of  churchwardens  and  overseers,  395. 
their  successors  bound  in  equity  to  complete  reasonable  agreement 

by  parish,  396. 
money  lent  to  one,  395. 
one  employing  surveyor,  395. 
retainer  of  attorney  by  one,  395. 

churchwardens  repairing  church,  may  make  rate  to  reimburse  them- 
selves, 39G. 
power  of  overseers  to  bind  their  successors,  396. 
effect  of  11  &  12  Vict.  c.  91,  s.  1,  396. 
suit  by  successors  against  predecessors,  396. 
in  the  spiritual  court,  396. 
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parish  officers  cannot  personally  supply  provisions,  &c.,  for  the  poor, 

397. 
may  do  work  in  workhouse,  and  supply  materials  incidental  thereto, 

397. 
how  far  churchwardens  and  overseers  are  a  corporation,  397. 
as  to  their  purchasing  premises,  397. 
as  to  their  title  to  parish  land,  397. 
leases  by,  398. 
leases  to,  398. 

surveyor  of  highways,  actions  by  and  against,  398. 
waywarden  cannot  contract  for  the  repair  of  road,  &c.,  within  the 

parish  for  which  he  is  waywarden,  398. 
churchwardens  may  hold  real  property,  if  for  benefit  of  parish,  400. 
when  money  had  and  received  lies  against,  910. 
contract  to  indemnify,  against  settlement,  illegal,  986. 
PAROL  CONTRACTS, 

what,  5. 
PAROL  EVIDENCE   TO   EXPLAIN,  &c.,  A  WRITTEN   CON- 
TRACT, 140-161. 
PART  PAYMENT, 

of  purchase-money,  not  sufficient  to  take  a  contract  out  of  the  statute 

of  frauds,  423. 
effect  of,  to  take  a  debt   out  of  the   statute  of  limitations,  1252- 
1260. 
PART  PERFORMANCE, 

when  sufficient  to  take  case  out  of  the  statute  of  frauds,  422,  423. 
action  for  money  had  and  received,  not  maintainable  after,  923. 
PARTICULARS  OF  DEMAND, 

on  account  stated,  referring  to  memorandum  inadmissible  for  want 
of  a  stamp,  held  that  other  evidence  was  requisite  and  admissible, 
908. 
PARTICULARS  OF  SALE, 

effect  of  mistake  in,  403. 
PARTIES  TO  CONTRACTS, 
in  general,  1339. 
number  of,  1339. 

contract  must  involve  two  parties,  1339. 
contracts  defective  for  want  of  promisee,  1339,  1340, 
joint  contracts,  1340,  1343. 

of  their  joint  and  separate  rights  on  covenants  in  deeds,  1340,  1341. 
mode  of  determining  whether  contract  is  joint  or  several,  1341. 
reason,  1341,  1342. 
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contract  joint  or  several  according  to  interest,  1343. 

joiat  interest,  1343. 

where  share  of  each  is  pointed  out  in  covenant  with  several,  1344. 

in  simple  contract,  1348. 
where  covenant  may  be  construed  as  several  and  interest  is  several, 

1344. 
in  implied  covenants,  1346. 
tenants  in  common,  1346. 
joint  tenants,  1346. 

of  joint  and 'separate  rights  on  simple  contracts,  1347. 
implied  promises,  1349. 

in  respect  of  money  lent,  paid,  &c.,  1350. 
one  having  no  legal  interest,  1351. 
where  contract  may  be  treated  as  joint  or  several,  either  all  must 

join,  or  each  sue  alone,  1351. 
of  joint  and  several  liabilities,  where  contract  is  entered  into  by  sev* 

era],  1351. 
written  contracts,  1352. 
oral  contracts,  1352. 
general  rule,  1353. 

one  of  several  joint  contractors  an  infant,  1353. 
extent  and  duration  of  the  liability,  1354. 
several  contract,  1354. 
joint  and  several  contract,  1355. 
joint  and  several  purchasers,  1356. 
parties  to  contracts  by  assignment,  1357  et  seq. 

See  Assignment. 
parties  by  novation,  ].'!71  et  seq. 

See  Novation. 
parties  under  covenants  annexed  to  estates  in  land,  1382  et  seq. 
See  Covenants  uunning  wjth  the  Land  ;  Bankruptcy  ;  Death  ; 

jMakriage. 
PARTNERS  AND  PARTNERSHIP, 

1.  Of  the  formation  of  a  partnership,  318. 

1st.  As  between  the  purlies  themselves,  318. 

how  parties  may  become  partners,  inter  se,  318,  319. 

contract  must  be  voluntary,  319,  n.  (s). 

delectus  personce,  310,  n.  (z). 

joining   money,  goods,  labor,  or  skill,  for  purpose  of  trade, 

319,  n.  (r). 
one  partner  may  be  owner  of  goods,  and  the  other  a  man- 
ager, 319,  n.  (~). 
may  trade  on  goods  of  others,  319,  n.  (z). 
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communion  of  profits,  319,  n.  {z). 

meaning  of  tliis,  319,  n.  (z). 
interest  must  be  joint,  319,  n.  (z). 

and  mutual,  319,  n.  (z). 
when  existence  of  partnership  question  of  law,  and  when  of 

fact,  31 9,  n.  (2). 
number  of  persons  who  may  join  as  partners,  319,  n.  {z). 
an  infant  or  alien  ami  may  be  partner,  319,  n.  (z). 
as  to  alien  enemy,  or  married  woman,  319,  n.  (z). 
partnership  may  be  formed  by  deed,  writing,  or  parol,  318. 
when  parol  contract  for,  void  under  statute  of  frauds,  318, 
and  ns.  (t)  and  (n). 

in  tlie  purchase  and  sale  of  real  estate,  318,  n. 

agreement  to  form  partnership,  when  void  for  uncertainty 

319. 
when  equity  will  enforce,  319. 

partnership   presumed    to  begin  from  execution  of  agree- 
ment, 142,  319,  n.  (x). 
partnership  constituted  by  agreement  to  share  profits,  319, 

and  n.  (z). 
though  shares  unequal,  319-321. 

facts  may  negative  the  intention  to  become  partners,  322. 
agreement  to    pay  remuneration  by  share,  &c.,  when  no 

partnership,  319,  n.   (z),  322-324,  and  notes   (/),  {g), 

(m),  and  (n). 
association  for  protection  to  trade,  323. 
part  owner  of  ship,  324. 
subscription  for  purpose  of  obtaining  act  of  parliament  to 

make  a  railway,  324. 
arrangement  between  two  persons,  for  running  stage-coach, 

324,  333. 
effect  of  becoming  a  subscriber  to  a  joint  stock  company, 

325. 

where  all  the  shares  not  subscribed,  325. 

how  party  entitled  by  marriage  to  shares  in  banking  com- 
pany, may  become  partner,  325,  n.  (t). 
2d.  What   constitutes  a   partnership  as  to  third  persons,  326, 
'  and  n.  {x). 

communion  of  loss  not  necessary,  319,  n.  (-),  328. 

nor  right  to  any  definite  share  of  profits,  329. 

dormant  partner,  when  liable,  329. 

creditor  not  obliged  to  sue  dormant  partner,  329,  n.  (g). 
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retiring  partner  when  liable,  330. 
nominal  partner,  331,  and  n.  {B). 

holding  one's  self  out  as  partner,  331,  and 
n.  {¥). 
effect  of  notice,  that  party  is   only  nominal   partner,  332, 

and  n.  (o). 
infant  partner,  332. 

when  there  may  be  community  of  interest,  and  yet  no  lia- 
bility as  partner,  332. 
liability  of  partner  admitted   subsequently  to  the  contract, 

383. 
liability  of  sub-partner,  326,  n.  (m). 
co-adventurers,  liability  of,  333. 
cases  in  which  party  may  share  profits,  without  becoming  a 

partner,  334. 
receipt  of  a  percentage  on  amount  of  sales,  334. 
provisions  of  28  &  29  Vict.  c.  86,  335. 
loan  of  money  to  trader  upon  contract  in  writing  to  receive 
a  share  of  profits,  not  to  make  lender  responsible  as  a 
partner,  335. 
remuneration  of  agents   by  share  of  profits  not  to  make 

them  partners,  335. 
widow  or  child  of  deceased  partner  receiving  by  way  of  an- 
nuity profits  made  by  surviving  partner  not  to  be  deemed 
a  partner,  335. 
receipt  of  profits  in  consideration  of  sale  of  good-will  not 

to  make  seller  a  partner,  336. 
suliscribers  to  unincorporated  companies,  336-339. 
cost-book  mining  companies,  337. 
liability  by  acts  of  third  party,  337,  338. 
how   far    complete   partner    in    unincorporated  joint  stock 

company  liable,  339. 
liability  of  member  of  a  club,  for  goods   supplied  to,  339, 

n.  (rf). 
limited  liability  under  25  &  26  Vict.  c.  89,  339. 
registration  of  limited  liability  i)artuerships,  339. 
2.   Right  of  one  partner  to  sue  another  at  law,  339. 
general  rule,  339. 

when  he  may  sue,  341,  342,  and  n.  (x). 
when  action  will  lie  for  balance  of  accounts,  342,  and  n.  (6). 
case  of  partner  in  two  firms,  343. 

rule  where  cause  of  action  accrued  before  plaintiff  became  part- 
ner, 344. 
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3.  What  contracts  by  one  hind  the  firm,  344,  345,  and  ns.  {m),  (o), 
(;j),  346,  and  ns.  (s)  and  (f). 
general  rule,  344,  and  n.  (k). 
illustrations,  345,  and  n.  {p). 
what  acts  of  one  bind  the  firm,  345-347. 
in  case  of  warranty  of  a  horse,  345. 
in  case  of  a  bill  of  exchange,  &c.,  345,  and  n.  (o). 
release  of  debt,  346,  and  n.  (s). 
pledge  by  one  partner,  347. 
borrowing  money,  346,  n.  {t). 
advance  on   sale  of  goods  by  partner,  allowed  to   appear  soh 

owner,  347. 
fraxid  of  one  partner  on  the  others,  348,  and  n.  (a), 
one  partner  can  bind  firm  only  by  exercising  usual  .authorities, 

349,  and  n.  (c). 
acts  of  members  of  joint  stock  companies,  349. 
guaranty  by  one  partner  for  firm,, how  far  binding  on,  350,  and 

n.  {r>). 
one  partner  cannot  bind  firm  by  submission  to  arbitration,  351, 

and  n.  (r). 
nor  by  executing  a  deed,  352,  and  n.  (s). 
unless  in  presence  and  with  consent  of  other  partner,  352,  and 

n.  (u). 
release  executed  by  one  partner  binds  firm,  353. 
question  of  intention  for  jury,  353. 
effect  of  mala  fides  in  third  party,  353. 
effect  of  collusion  between  the  dealing  partner  and  the  creditor, 

353. 
person  colluding  with  partnei",  may  be  sued  with  him,  353,  n. 

(z). 
where  fraud  in  one  partner  will  be  inferred,  354. 
principle  of  these  cases,  355. 
how  qualified,  355. 

cases  in  which  act  of  one  will  not  bind  the  others,  355,  356. 
money  borrowed  by  one  partner  on  his  private  credit,  does  not 
become  a  partnership  debt  by  being  applied  to  purposes  of 
firm,  356. 
loan  to,  or  discount  for  one  partner,  when  firm  liable  in  case  of, 

356. 
effect  of  notice  to  third  party,  357,  358,  and  n.  {q). 
effect  of  subsequent  recognition  or  assent,  by  whole  firm,  358. 
effect  of  fraud  by  partner,  358. 
VOL.  II.  66 
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notice  to  one  partner,  not  notice  to  firm,  where  mala  fides,  359, 

and  n.  {x). 
banking  copartnerships  under  7  Geo.  4,  c.  46,  359. 
4.  Of  the  dissolution  of  a  partnership  and  its  effect,  359. 

partnership,  how  dissolved,  359,  and  ns.  (j/')  and  (a),  360,  and 

n.  {d). 
notice  of  dissolution,  361,  and  ns.  (/")  and  {g),  362,  and  n.  (m). 
does  not  require  stamp,  if  no  words  of  agreement,  165,  n.  (c[). 
effect  of  want  of  notice  on  liability  of  retiring  partner,  361. 
what  notice  necessary,  361,  and  n.  (Jc). 
by  dormant  partner,  361,  362. 
by  partners  in  a  banking  house,  363. 
to  joint  stpck  company,  363. 
effect  of  dissolution  on  power  of  one  to  bind  the  others,  363, 
and  n.  {t),  364,  ns.  (m)  and  (x). 

by  promise  or  acknowledgment  under  statute  of 
limitations,  364,  n.  (y),  1248,  and  n.  {l>). 
notice  to  quit  by  one  partner  is  sufficient,  480. 
effect  of  payment  to  one  partner  after  dissolution,  1098,  1099. 
retiring  partner  when  not  discharged  by  creditor  taking  bill  of 
remaining  partners,  1118,  n.  (s). 
PARTNERSHIP  LAW  AMENDMENT  ACT  (28  &  29  Vict.  c.  86), 

provisions  of,  335. 
PARTY  WALL  ACT  (14  Geo.  3,  c.  78), 

builder  entitled  to  payment,  though  requisites  of,  not  observed,  833. 
PAST  CONSIDERATION, 

must  have  been  moved  by  previous  request  to  support  promise  on, 

GO. 
guaranty  given  on,  not  binding,  740. 

unless  such  past  consideration  was  moved  at  the  guarantor's  request, 
740. 
PAST  DEBT, 

guaranty  of,  when  good,  740,  741. 
PATENT, 

obtained  by  uncertificated  bankrupt  vests  in  his  assignees,  266,  n.  {k). 
in  sale  of  no  implied  warranty  of  title,  626,  n.  (o). 
in  license  to  use,  if  license  enjoyed,  no  implied  warranty  of  title,  626, 
n.  (o). 
PAWNBROKER.     See  Pawnee. 
duties  and  liabilities  of,  671. 

not  responsible  if  pawn  destroyed  by  fire  without  his  default,  671. 
extent  of  his  implied  undertaking  on  sale  of  pawn,  629,  n.  (a). 


INDEX.  1671 

PAWNEE, 

rights  and  liabilities  of,  669,  670. 

not  liable  for  loss  of  pawn  by  forcible  robbery,  670. 

or  by  fire,  without  his  negligence  or  default,  671. 

liable  for  loss  of  pawn  by  simple  stealing,  unless  he  can  show  due 

care,  670. 
rule  when  one  of  several  things  pledged  is  lost,  670. 
where  debt  tendered  to,  and  refused  by  him,  he  is  liable  for  subse- 
quent loss  of  goods,  670. 
remedies  by  pawnee  where  pawnor  makes  default  in  payment,  670. 
he  may  sell  the  pledge,  although  there  be  no  express  agreement  to 
that  effect,  670,  and  n.  (r). 
proceedings  in  making  sale,  670,  and  n.  (r). 
or  may  sue  pawnor  for  debt,  retaining  pawn  as  security,  670. 
in  what  case  demand  and  notice  requisite  before  sale,  670,  and  n.  (r). 
where  time  for  payment  has  not  been  agreed  upon,  670. 
or  where,  having  been  agreed  upon,  it  has  been  extended  indefi- 
nitely, 670. 
damages  recoverable  by  pawnor  when  pawnee  sells   pledge  before 

proper  time,  671,  n.  (u). 
pledgee  cannot  be  purchaser,  670,  n.  (r). 

eiFect  of  pledge  by  pawnee  on  rights  of  original  pawnor,  670,  671. 
cannot  use  pledge,  671,  and  n.  (v). 

may  sue  for  money  lent,  without  returning  pledge,  if  no  agreement 
to  the  contrary,  877,  878. 
PAYMENT, 

1.  By  whom  made,  1095,  1096. 

general  rule,  when  made  by  third  person,  1095,  1096. 
to  nominal  plaintifi'  in  a  judgment,  1096,  n.  (g). 

2.  Payment  to  whom  made,  1096-1100. 

where  goods  have  been  sold  by  pretended  owner,  1096. 

to  agent,  302,  1096,  and  n.  (k),  1097,  and  n.  (m). 

payment  to  principal  where  agent  has  a  lien,  1096. 

by  banker,  to  one  of  several  joint  depositors,  not  partners,  not 

good,  346,  n.  (r),  1099. 
to  attorney  of,  or  person  in  creditor's  office,  1097,  and  n.  (m.) 
to  agent  selling  goods,  1097. 
payment  to  auctioneer,  1097. 
to  vendor's  solicitor  of  purchase-money,  1097. 
to  broker,  1097. 
effect  of  usage  of  trade,  1097. 
effect  of  possession  of  mortgage  deed,  on  authority  to  receive 

principal,  1097. 
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payment  must  be  in  the  usual  course  of  business,  and  in  money, 

1098. 
pajment  to  shopmen,  except  in  the  shop,  not  good,  1098. 
payment  to  agent  by  bill,  when  good,  1098. 
when   debtor  discharged,  by  creditor  taking  security  of  agent, 

1008. 
payment  to  creditor's  agent  or  traveller,  by  delivering  goods  in 

exchange,  not  good,  1098. 
principal  when  affected  by  set-off  against  agent,  1098. 
writing  off  debt  from  agent,  no  discharge  of  debt  to  principal, 

1098. 
payment  to  wife,  1098. 

payment  to  partner,  1098,  and  n.  (./"'),  1099. 
or  executor,  administrator,  or  trustee,  1099. 
effect  of  revocation  of  probate,  1099. 
payment  to  assignee,  1100 

by  banker  to  holder  of  bill,  under  forged  indorsement,  1100. 
in  case  of  draft  or  order  on  banker,  1100,  n.  (7). 
by  drawer  to  holder  of  bill,  when  acceptor  discharged  thereby, 

1100. 
under  process  of  court,  1100. 

3.  Of  the  amount  to  be  paid,  1101. 

payment  of  part  only  of  a  liquidated  sum  not,  in  general,  a  dis- 
charge of  the  whole,  1101,  and  n.  {y),  1127,  n.  (d). 
although  creditor  agree  to  accept  part  in  full,  G2,  GO,  1102. 
exceptions  to  the  above  rule,  1102. 

payment  of  part  before  the  day,  IIOl'. 

«r  where  claim  unliquidated,  1102. 

or  [layment  by  stranger,  1102,  1103. 

or  payment  of  a  sum  equal  to  his  share  by  one  of  several 

joint  debtors,  1102. 
or  acceptance  of  composition  under  arrangement  by  debtor 
with  his  creditors  generally,  1103. 
payment  after  action,  1103. 

4.  Payment,  when  presumed,  1103,  and  n.  [h). 

in  case  of  old  debt,  though  statute  of  limitations  not  pleaded. 
1103,  1104,  n.  (m). 

instances  of  this,  1103-1105,  and  notes. 

payment  by  bill,  1 104. 

effect  of  general  receipt  indorsed  on  bill  of  exchange,  as  to  party 
who  })aid,  1105. 

as  against  acceptor,  bill  must  be  shown  to  have  been  in  circula- 
tion, 1105. 
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receipt  indorsed  must  be  by  party  entitled  to  demand  payment, 

1105. 
effect  of  drawing  check  payable  to  plaintiff,  and  proof  of  pay- 
ment or  of  refusal  after  action,  1105,  and  n.  (r). 
5.  Payment,  Jiow  made,  1105. 
by  check,  1105,  and  n.  (w). 
check  must  be  unconditional,  1105. 
sending  money  by  post,  1106. 
post-office  order,  HOG. 
of  money  due  on  foreign  contract,  135. 
payment  in  forged  bank  notes,  1106,  and  n.  (z^). 
creditor's  order  on  his  debtor,  to  pay,  1107. 
debtor's  order  on  a  third  person  to  pay  his  creditor,  1107. 
effect  of  creditor  in  such  case  taking  bill,  &c.,  instead  of  money, 

1107,  1108. 
effect  of  creditor  giving  indulgence   to   third  person,  to  whom 

debtor  referred  him  for  payment,  llOS. 
effect  of  taking  check,  1107,  n.  (c). 

payment  by  transfer  of  credit,  &c.,  in  banker's  book,  1108. 
by  agreement,  thiit  certain  sums,  when  received,  shall  be  applied 

in  payment  of  debt,  1109. 
effect  of  debtor  paying  money  for  creditor,  1110. 
allowance  of  cross  demands,  1110. 
agreement  to  take  goods  in  payment,  1110. 
payment  by  bill  on  third  person,  1134-11  14. 
6.  Of  thu  appropriation  of  payments,  1110,  and  n.  («^),  UH,  n.  (o), 
1112,  n.  (0,  1113,  n.  (z). 

creditor  may  always  appropriate  general  payment,  1110. 
but  debtor  mny  elect  to  what  account  payment  shall  be  appro- 
priated, 1110,  nil,  and  n.  (o). 
creditor's  right  to  appropriate  general  payment  exists,  although 

debts  of  different  degrees,  1112. 
and  although  one  of  the  debts  is  barred  by  the  statute  of  limita- 
tions, 1112. 
when  appropriation  by  creditor  allowed,  1112. 
only  in  case  of  payments,  1112. 
express  declaration  by  debtor  not  necessary,  1112. 
creditor  not  concluded  by  entry  in  his  books,  not  communicated, 

1113- 
when  creditor  cannot  appropriate  a  general  payment.  1113. 

instances,  1112-1116. 

■doctrine   does   not   apply  where  there  are  not  distinct  accounts, 

1116,  andn.  («). 
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illustrations  of  this,  1117,  1118. 
this  rule  may  be  varied  by  agreement,  1118. 
or  mode  of  dealing,  1118. 

in  case  of  partnership  where  one  partner  is  deceased,  1118. 
7.  Oiareceipt  for  money  paid,  1118,  1119, and  n.  (y),  1120-1122. 
PAYMENT,  PART, 

effect  of,  to  talie  debt  out  of  the  statute  of  limitations,  1252-1260. 
by  one  executor,  1258,  and  n.  (p}). 
effect  of,  under  statute  of  frauds,  564. 
PEACE,  BEEACH  OF, 

contract  inducing,  illegal,  998. 
PENAL  SEEVITUDE, 

of  husband,  effect  of,  upon  wife's  capacity  to  contract,  252,  253. 
PENALTY, 

where  an  act  is  forbidden  by  statute  under  a  penalty,  a  contract  to  do 

such  act  is  void,  1003. 
exception  where  penalty  imposed  merely  for  revenue  purposes,  1005. 
meaning  of  term,  1314. 

rules  as  to  what  is  a  penalty,  as  distinguished  from  liquidated  dam- 
ages, 1314-1317. 
effect  of  clause  in  bond  that  interest  should  run  from  date  of  bill  by 

way  of,  1319,  n.  (o). 
proceeding  for  the  penalty  reserved  by  a  contract,  or  for  damages 

beyond,  rules  as  to,  1321. 
not  the  subject  of  set-off,  1274. 

specific  performance  of  contract  with,  1320,  1321,  1482. 
PENALTY  BY  STATUTE, 

contract  prohibited  by,  when  void,  1003-1005. 
when  not,  1005. 
not  the  subject  of  set-off,  1275. 
PENCIL, 

contract  written  in,  sufficient,  91. 
PENDENCY  OF  ANOTHER  ACTION, 
may  be  pleaded  in  abatement,  1169. 
aliter  where  other  action  is  pending  in  a  foreign  or  an  inferior  court, 

1170,  and  n.  (y). 
or  sued  in  a  different  capacity,  1170,  n.  {t). 
PERFORMANCE,    AND    EXCUSES     FOR    NON-PERFORM- 
ANCE, 

1.  By  whom  the  contract  is  to  be  performed,  1057. 
it  must  be  by  the  party  to  be  discharged,  1057. 
instances  of  this,  1057-1060. 
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2.  How  to  be  performed,  1058. 

it  must  be  according  to  the  legal  effect,  1058. 

rule  where  contract  only  part  performed,  1060,  and  n.  (m). 

delivery  of  smaller  quantity  of  goods  than  contracted  for,  1059, 

n.  (h). 
differing  from  that  contracted  for,  1060,  n.  (m). 
of  optional  agreement,  1061,  and  n.  (r^). 
rule  where  contract  may  be  performed  in  several  ways,  1060. 
rule  where  contract  in  the  alternative,  1061,  and  ns.  (o)  and  (p). 
who  has  the  election,  1061. 

election  once  made,  promisor  bound  thereby,  1042. 
who  has  election  according  to  French  law,  1061,  n.  (q). 
in  cases  of  agreements  to  convey  real  estate,  429,  n.  (o),  1058, 

n.  (d^). 

3.  When  to  be  performed,  1062,  and  n.  (m). 

if  no  time  mentioned,  law  implies  reasonable  time,  1062,  and  n. 

what  is  a  reasonable  time,  when  question  of  law  and  when  of 

fact,  1062,  n.  (u). 

how  determined,  1062,  n.  (u). 
time  at  law  and  in  equity,  1068,  1069. 
in  sales  and  purchases  of  estates,  IOCS,  1069. 
party  willing  to  complete  after  failure,  1068. 
time  of  performance  of  essence  of  contract,  when,  1068,  1069. 
meaning  of  the  term  "  directly,"  1063. 
"as  soon  as  possible,"  1063. 
"  forthwith,"  1063. 

"more  or  less,"  "  about,"  1059,  n.  (h). 
"month,"  "  running  days,"  1064,  1065,  and  n.  (P). 
"year,"  1065,  n.  (m). 
"  late  in  the  month,"  1065,  n.  (n). 
time,  how  computed,  1063,  1064,  n.  (k). 
rules  and  examples,  1064,  and  ns.  (A)  and  (k),  1065,  and  ns.  (l), 

(P),  (m),  and  (n). 
contract  must  be  performed  on  the  day,  1066. 

when  day  falls  on  Sunday,  1066,  n.  (n^). 
how  this  right  may  be  waived,  1066. 
alteration  in  time  of  performance  of  written  contract,  must  be 

in  writing,  1066. 
when  party  may  be  sued  before  the  day,  1067. 
party  disabling  himself   from   performing    contract    commits  a 

breach,  428,  n.  (j^),  1067. 
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where  promisor   expre-^shj  renounces  contract,  1067,  and  n.  {£), 

1079,  11.  {q),  1080,  n.  (r). 
when  this  is  not  a  breach,  1067. 
when  covenantee  hinders  performance,  1087,  n.  (x). 
place  of  performance,  1069. 
creditor  abroad,  1069. 
foreign  contract,  1069. 

4.  Notice  to  perform,  1069,  1071,  n.  (g^). 

when  it  is  necessary,  1069,  1070. 
when  not,  1069,  1070. 
notice  of  non-payment  of  lills,  &c.,  1071. 
reasonable  notice,  when  to  be  given,  1071,  and  n.  (^). 
request  to  perform,  when  necessary,  1071,  and  ns.  (^')  and  {g^), 
1072,  n.  (A). 

rule  where  mutual  acts  are  to  be  performed  at  same  time, 

1072. 
request  not  necessary  when  promisor  has  disabled  himself 

from  performing  contract,  1073. 
necessary  before  action  against  agent  for  not  accounting, 

817,  n.  (s),  917,  1073. 
surety  entitled  to,  when,  1073,  and  n.  (p). 
request,  when  necessary,  in  case  of  promise  of  marriage, 
791. 

5.  Excuses  for  non-performance,  1073,  1074,  u.  {u). 

1st.  Rule  where  thing  absolutely  impossible,  1073,  and  n.  {q). 
2dly.  Impossibility,  unless  absolute,  does  not  excuse,  1073,  n. 
(q),  1074,  and  n.  (m). 
rule  in  case  of  inevitable  accident,  1074,  and  ns.  (u)  and 

(.r),  1078,  n.  {h). 
absolute  covenant  to  repair,  not  discharged  by  destruction 

of  premises  by  flre,  &c.,  1074. 
covenant  to  deliver  goods,  1074,  n.  (m),  1075. 
other  cases,  1073,  ii.  {q),  1074,  n.  (m),  107.5,  1076,  andn.  (e). 
3dly.  Act  of  law,  when  a  discharge,  1076,  and  n.  (/). 
act  done  by  public  authority,  1077. 
act  of  God,  1074,  n.  (x),  1077,  and  n.(i),  1078,  n.  (k). 
4thly.  Effect  of  inability  of  one  party  to  perform  his  part  of  mu- 
tual contract,  620,  n.  (S),  1079. 
5thly.  Performance  being  rendered  impossible  by  act  of  party 
chargeable,  is  no  excuse,  1079. 

but  the  fact  of   the  impossibility  must  be  clearly  proved, 
1079. 
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Gthly.  Performance  of  one  part  no  excuse  for  not  performing 

another,  1070. 
7thlj'.  Nor  expression   of  intention  by  one  party  to  break  con- 
tract, 1079. 

but    expression    unretracted    at    time  for  performing  may 
excuse,  1080,  and  n.  (r). 
8th]y.  Effect  of  part  performance- of  entire  contract,  1080. 

diiFerence  between  entire  and  divisible  contracts, 
1080,  n.  (s). 
no    apportionment   of  freight   if    voyage   not    completed, 

1080. 
or  of  rent,  where  surrender  in  middle  of  qufirter,  1081. 
when  there  may  be  a  claim  on  quantvm  meruit,  1081. 
partial  eviction  by  landlord,  effect  of,  as  to  rent,  1081,  and 

n.  (.). 
no  defence  to  action  on  covenant  to  repair,  1081,  n.  (y). 
9thly.    Condition  precedent:  rules  as    to  what  is,  1082,   n.  (e), 
1083. 

performance  of,  must  be  averred  and  proved,  108-3. 
readiness  to  perform,  when  sufficient,  1080,  and  n.  (y). 
condition  precedent  may  be  divisible,  1084,  and  n.  (/). 
in  case  of  concurrent  considerations —  each  parly  must  per- 
form, or  offer  to  perform,  1084,  and  n.  (/'),  1085,  and  n. 
(m),  1086. 
aliler  in  case  of  independent   contracts,  1082,  ji.  (e),  1086, 

and  n.  (o). 
rule  as  to  avoidance  of  circuity  of  action,  1086. 
lOthly.  If  promisor  is  to  be  bound  only  on  performance  of  con- 
dition   precedent,  he  will   not   be    bound,  even    if    perform- 
ance prevented  by  the  act  of  God,  108G. 

performance  prevented  by  the  act  of  a  mere  stranger,  1087, 

n.  (..). 
unless  procured  at  the  instance  of  promisor  himself,  1086. 
llthly.    VromlsoY  excused,  by  promisee  rendering  it  impossible 
for  promise  to  be  performed,  1085,  n.  (m),  1087,  and  n.  (x). 
instances  of  this,  1087,  1088,  1089. 
party  entitled  to  a  profit  loses  his  claim  by  confounding 

measure  of  profit,  1089. 
sufficiency  of  excuse  for  non-performance  may  be  a  ques- 
tion for  the  jury,  1089. 
6.    When  contract  may  be    rescinded   on   non-performance  by  one 
party,  1089-1093. 
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PEERY, 

no  action  lies  for  money  in  respect  of,  consumed  after  31st  Decem- 
ber, 1867,  on  the  premises  where  it  was  supplied,  594. 
PERSONAL   REPRESENTATIVES.      See   Exectjtoes   and   Ad- 

MINISTRATOllS. 

PHYSICIAN, 

formerly  could  not  sue  for  fees  or  medicines,  835. 

unless  there  w.is  an  express  contract,  835,  836. 

or  where  he  rendered  services  as  a  surgeon,  836. 

but  now,  if  registered  under  the  medical  act,  he  can  recover  his  fees, 

836. 
unless  prohibited  by  the  by-laws  of  any  college  of  physicians,  836. 
rule  respecting  his   recovery  of  fees   in   the  United  States,  836,  n. 

(P)- 
engagement  of,  not  that  he  will  certainly  cure,  808,  n.  (c'). 

not  for  the  highest  degree  of  skill,  808,  n.  (c'). 
but  that  he  will  use  his  best  judgment,  808,  n.  (c^). 
not  responsible  merely  for  want  of  success,  808,  n.  (c-"). 
defence  to  action  for  fees,  808,  n.  (/). 

engagement  not  to  charge  unless  cure  effected,  809,  n.  (/''). 
PIGNORI  A  GGEPTUM,  669. 

rights  atid  liabilities  of  pawnee,  669,  670. 
pawnbrokers,  671. 
PLACE  OF  MANUFACTURE, 

of  goods  sold,  in  what  cases  warranty  of,  implied  under  merchandise 
marks  act,  642. 
PLEA.     See  Defences  ;    Pleading. 
PLEADER,  SPECIAL, 

if  not  at  the  bar,  may  have  an  action  for  fees,  835. 
PLEADING.     See  Equitable  Defences. 

common  counts  cannot  be  used  in  action  on  deed,  1 0. 
deed  must  be  declared  upon  specially,  10. 
profert  and  oyer  now  abolished,  10,  n.  {p). 
inspection  and  copy  of  written  agreements  how  obtained,  10. 
not  necessary  to  state  insufficient  consideration  iu  pleading  agreement, 

68. 
no  distinction  between  express  and  implied  contract  for  purposes  of, 

80. 
where  married  woman  sues  alone  on  contract  made  before  or  during 

coverture,  defendant  must  plead  coverture  in  abatement,  226. 
how  outlawry  must  be  pleaded,  261,  n.  {q). 
duress  must  be  specially  pleaded,  273. 
pleadings  in  actions  for  the  price  of  goods  sold,  614-618. 
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pleadings  in  actions  for  breach  of  warranty,  656,  657. 
in  case  of  alleged  tender,  1199,  1200. 
where  statute  of  limitations  set  up,  1261-1265. 
in  case  of  set-off,  1289-1291. 
where  infancy  set  up,  1291,  1292. 
where  coverture  set  up,  1293. 
where  bankruptcy  set  up,  1303-1305. 
equitable  pleas,  1309-1313. 
PLEDGE, 

factor's  power  to,  297-299. 

summary  of  the  law  under  "  Factors'  Acts,"  298. 
by  one  partner,  if  no  collusion  with  pawnee,  good  against  partner- 
ship, 347. 
rights  and  liabilities  of  pawnee,  670. 

pawnor   impliedly   undertakes   that  property  pawned   is   his   own, 
629. 
POISON, 

sale  of,  illegal,  595. 
POLICY  OF  INSURANCE.     See  Instjkance. 
POLICY,  PUBLIC, 

contracts  contravening,  illegal,  982,  and  n.  {t). 

1.  In  general  restraint  of  trade,  982,  and  n.  (m). 

when  such  a  contract  is  valid,  983,  and  n.  (y). 
contract  good  if  restraint  only  partial,  984. 
and  on  good  consideration,  984. 
and  not  unreasonable,  985. 
cases  on  the  subject,  985-987. 
such  agreements  are  divisible,  987. 
monopolies,  987. 

2.  Affecting  the  revenue,  987. 

3.  In  restraint  of  marriage,  988. 

marriage  brocage,  988. 
separation  deeds,  988,  989. 

4.  Sale  of  offices,  990,  991. 

5.  Contracts  affecting  course  of  justice,  991-996. 

compounding  felonies,  &c.,  void,  991. 

for  preventing  continuance  of  nuisance,  good,  993. 

to  procure  pardon,  void,  993. 

to  procure  withdrawal  of  a  petition  against  return  of  a  member 

of  parliament,  void,  993. 
by  a  shareholder  in  a  company  being  compulsorily  wound  up, 

that  he  would  endeavor  to  postpone  a  call,  illegal,  993. 
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or  support  a  creditor's  claim,  994. 

so  is  a  contract  to  witliclraw  opposition  to  the  discharge  of  an 

insolvent,  994. 
other  instances,  994,  995. 

6.  Maintenance,  what  is,  996,  997. 

champerty,  what  is,  996,  997. 

7.  Breach  of  the  peace,  998. 

8.  Duty  of  public  officer,  998,  and  n.  (u). 

9.  Trading  with  enemy,  1000. 

10.  Agreement  to  evade  public  statute,  1000. 

qiicBre,  as  to  working  railway  for  compan}',  1000. 

11.  Conlracts  affecting  the  course  of  legislation,  99.1,  n.  {q). 

in   procuring  recognition  of  a  claim  against  the  state,  995,  n. 

in  procuring  passage  of  laws,  995,  n.  {q). 

ill  securing  withdrawal  of  opposition  to  passage  of  a  law,  995, 
n.  iq). 
POLLICITATION.     See  Promise. 
POOR.     See  Parish  Officers. 
POOR  LAW  COilMISSIONERS, 

contracts  made  by  order  of,  exempt  from  stamp  duty,  183. 
POPULAR  MEANING  OF  WORDS, 

contracts  shall  be  construed  according  to  the,  113. 
PORTER, 

no  action  lies  for  money  due  in  respect  of,  consumed  after  31st  De- 
cember, 18C7,  on  tho-premises  where  it  was  supplied,  594. 
POST, 

money  sent  to  creditor  by,  when  it  operates  as  a  payment,  1106. 
POST  HORSES, 

innkeeper  not  bound  to  supply,  678. 
POSTMASTER-GENERAL, 

not  liable  as  a  cariier,  683,  n.  (y). 
POST-OFFICE  ORDER, 

when  it  operates  as  a  payment,  1106. 
POTHIER, 

his  definition  o?  oWigation,  1. 

requisites  of  obligation  according  to,  11,  n.  (ii). 

distinction  between  contract  and  promise  according  to,  12,  n.  (v). 

on  continuance  of  intention  to  contract,  17. 

on  consent  being  the  essence  of  a  contract,  l'^5,  n.  (o). 

on  contracts  made  during  drunkenness  being  void,  193. 
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his  statement  of  the  reasons  on  which  limitation  of  actions  is  founded, 

1214,  1215. 
as  to  time  wlien  prescription  begins  to  run  against  a  creditor,  1229, 

n-  in)- 
POUNDAGE, 

sheriffs  right  to,  870. 

his  remedy  for,  871. 
POWER, 

infant  may  execute  nalied,  207. 

and  perhaps  also  power  coupled  with  interest,  207. 
PREMIUM, 

infant  not  liable  for  premium  paid  for  him  in  order  to  learn  trade, 
190. 
PREMIUilS  OF  INSURANCE.    See  Insurance  ;  Money  had  and 

RECEIVED. 

PRESENTATION, 

of  a  document,  contract  to  deliver  upon,  how  construed,  119. 
PRESUMPTION, 

as  to  continuance  of  intention  to  contract,  17. 

as  to  consideration  of  bills  of  exchange,  25,  26,  and  n.  (p). 

of  assent,  86. 

of  capacity  to  enter  into  contract,  186. 

of  yearly  hiring  of  a  general  servant,  may  be  rebutted  by  payment 

of  wages  at  shorter  intervals,  841. 
that  money  advanced  by  parent  to  child  is  a  gift  and  not  a  loan,  878. 

that  retainer  of  servant  is  in  consideration  of  wages,  837. 
where  domestic  servant  has  left  his  master  for  a  considerable  time, 

that  his  wages  have  been  paid,  856,  1104. 
is  in  favor  of  legality  of  contract,  977,  978. 
of  payment  of  money  from  lapse  of  time  and  other  circumstances, 

1103. 
when  release  may  be  presumed,  1145,  n.  (y). 
that  bill  sued  on  has  been  given  for  a  debt,  1142. 
at  common  law  that  claim  has  been  satisfied  where  there  has  been 

great  delay  in  instituting  proceedings,  1214. 
limitations  founded  upon,  1214,  1215. 
PREVENTION  OF  LITIGATION, 

a  good  consideration,  46. 
PRINCIPAL  AND  AGENT, 

subsequent  assent  of  principal  to  unauthorized  act  of  agent,  binds 

principal,  23,  291. 
authority  given   to  agent  by  principal  includes  all  medium  powers, 

140. 
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construction  of  contract  between,  140. 

when  parol  evidence  admissible  to  show  that  contracting  party  was 
agent,  149,  150,  303,  and  n.  (o). 

principal's  name  signed  by  agent  with  indication  of  agency,  308,  n.  (e). 

implied  promise  by  principal  to  indemnify  agent  against  liability  in- 
curred in  the  execution  of  his  authority,  280,  n.  (A),  745,  882, 
883. 

1.  Of  the  different  kinds  of  agents,  274. 

distinction  between  factors  and  brokers,  274. 
del  credere  agents,  274. 

power  and  lien  of,  and  extent  of  his  guaranty,  274, 
n.  (A), 
who  may  be  an  agent,  278. 

effect  of  the  same  person  undertaking  to  be  agent  for  both 
parties,  274,  n.  (</),  278,  n.  {y). 
person  standing  in  confidential  relation  to  seller,  cannot  act  as 
purchasing  agent,  278,  n.  (y). 

2.  Appointment  of  an  agent,  and  revocation  of  his  power,  275. 

1.  How  an  agent  may  be  appointed,  275. 

in  general  appointment  by  parol  suffices,  275,  and  n.  (h}). 

engagement  of  del  credere  agent  need  not  be  in  writing  un- 
der the  statute  of  frauds,  275,  and  n.  {m). 

when  appointment  must  be  by  deed  or  writing,  276,  and  ns. 
(o)  and  {p). 

in  case  of  corporations,  276,  and  n.  (r). 

when  authority  implied,  211,  and  n.  {ii). 

mortgagee  of  ship,  when   he  cannot   treat  mortgagor  who 
sells,  as  his  agent,  277. 

agent  need  not  be  sui  juris,  278. 

2.  Authority  of  agent,  how  determined,  278. 

by  express  revocation,  278. 

whether  authority  under  seal   may  be  revoked 

by  parol,  278,  n.  {f). 
by  bankruptcy  or  insolvency  of  agent,  when, 

278,  and  n.  {z^). 
by  death  or  bankruptcy  of  principal,  278. 

payment   to    agent   in    ignorance   of 
principal's  death,  278,  n.  (a), 
by  efflux  of  specified  time  of  agency,  279. 
by  execution  of  commission,  279. 
by  marriage  of  feme  sole  principal  or  agent,  279, 

n.  (c). 
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by  insanity  or  renunciation  of  agent,  279,  n. 

(c). 
by  sale  of  subject  of  agency,  279,  n.  (c). 
notice  of  revocation,  when  necessary,  279,  and  n.  (d). 
when  the  authority  is  not  revocable,  280,  914,  915. 
whether  agency   coupled  with  an  interest  is  revoked  by 

death  of  principal,  280,  n.  («'). 
rights  of  agent  or  factor  who  has  made  advances  on  goods 

consigned  to  him  for  sale,  281,  n.  (k). 
bare  authority  without  an  interest  revocable,  280,  281. 
promise  by  principal   to   indemnify  agent   for   acts   done 

within  his  authority  implied,  281,  n.  (F),  745. 
when  authority  continues,  after  actual  revocation  without 

notice,  279,  and  n.  (d). 
indemnity  to  agent  upon  revocation  after  he  has  entered 

upon  the  business  intrusted  to  him,  280,  n.  (/i). . 
liability  of  agent  for  loss  when  he  has  renounced  agency 
without  proper  notice,  280,  n.  (A). 
3.  Extent  of  agent's  authority,  and  liability  of  principal,  281,  282. 

1.  Principal  liable,  civiliter,  for  acts  of  agent,  &c.,  281,  282,  859 
et  seq. 

notice  to  agents  when  it  affects  principal,  282,  n.  (to). 
when  liable  for  tort,  committed  by  agent,  281,  n.  {l),  865 

et  seq. 
court  to  construe  written  appointment,  283,  n.  (ii). 
rules  whereby  it  will  be  construed,  140,  283. 

jury  to  determine  extent  of  authority  depend- 
ing upon  the  acts  of  the  parties,  283,  n.  {n). 
distinction  between  general  and  special  agent,  284,  and  n. 

(?),  285. 

between  authority  of  special  agent,  and  agent 
with  private  instructions,  285,  286. 
rules  as  to  authority  of,  283-285,  n.  («),  286,  and  n.  (s'). 
illustrations  of  these  rules,  287,  and  n.  (m),  288,  and  ns.  (y) 

and  (2),289. 
factors  and  brokers  are  general  agents,  289. 

2.  Effect  of  ratification  by  principal,  290,  291,  and  n.  (to). 

what  acts  amount  to,  290,  n.  {k),  291,  and  ns.  (to)  and  (n), 

292. 
subsequent  recognition  or  assent   equal  to  prior  authority, 

290. 
even  to  sign  contract  under  the  statute  of  frauds,  554. 
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(diter  if  agent  did  not  profess  to  have,  and  had  not  author- 

ity,  -m. 

principal  not  bound  by  act  of  general  agent  altogether  out 
of  scope  of  authority,  293,  29i,  ii.  (5),  867,  868,  and  n. 

as  to  certain  subordinate  and  usual  matters  agent  has  «V«- 
plied  authority,  294,  and  n.  (s),  295,  and  n.  (u). 

effect  of  usaffe  of  trade  on  liability  of  principal  for  acts  of 
agent,  295,  and  ns.  (.r)  and  (y). 

if  agent  authorize  to  sell  for  cash  only,  sells  on  credit,  he 
becomes  immediately  responsible,  296,  n.  (z). 

authority  to  several,  how  to  be  pursued,  296,  and  n.  (c). 

agent  cannot  in  general  delegate  authority,  296,  and  n.  (d). 

exceptions,  296,  n.  {d). 

relation  of  sub-agent  to  principal,  296,  n.  (d). 

principal  bound  to  disavow  unauthorized  act  of  agent  as. 
soon  as  it  comes  to  his  knowledge,  or  he  may  make  the 
act  his  own,  291. 

implied  ratifications  extend  only  to  acts  known,  292. 

ratification  of  agency  in  one  part  ratifies  all,  292. 

adoption  of  agent's  act  relates  back  to  the  original  transac- 
tion, 292,  and  n.  (71*). 

3.  Factor's  power  to  pledge,  297,  and  r;.  (c). 

summary  of  the  law  under  '•  Factors'  Acts,"  298,  299. 
what  advances  protected  by  the  act,  299. 

4.  General  rules  as  to  liability  of  principal  on  sale  or  purchase 
by  agent,  300,  301. 

effect  of  crediting  agent  in  the  first  instance,  300,  301,  and 

ns.  (y'),  and  (g^). 
seller  mn.st  elect  within  reasonable  time  whom  to  sue,  802. 
payment  to  an  agent  when  it  binds  principal,  302,  1096- 

UOU. 

5.  What  will  discharge  the  principal,  302. 

agent's  liability  in  case  of  foreign  principal,  315. 
4.  Of  the  right  of  action  of  the  principal,  303,  and  n.  (0). 
general  rule,  303. 
principal  may  sue  or  be  sued  on  written  contract  made  by  or 

with  an  agent,  though  agent  only  named  therein,  303,  n.  (a). 
as  to  sealed  instruments,  3 10-,  n.  (/). 
cases  in  which  the  principal  cannot  sue,  303,  n.  (0),  306. 
when  defence  against  agent  valid  against  principal,  306,  and  n. 
(x). 
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when  principal  is  bound  by  set-ofF  against  agent,  306. 
when  party  described  as  agent  may  sue  as  principal,  307. 

5.  When  agent  is  personally  liable,  308. 

1.  In  general  not  on  contract,  308. 

rule  where  agent  pledges  his  own  credit,  308,  and  n.  (eM 

309,  ns.(/)  and  (A). 

where  no  principal  in  existence,  309. 
agent  may  be  liable  on  contract  made  on  lehalf  of  another 

310. 

when  not  liable  on  such  a  contract,  312,  314,  n.  {d). 

will  not  be  held  liable  against  the  evident  intention  of  the 

instrument,  311,  n.  (m),  312,  and  n.  («). 
or  against  evidence  of  intention,  c?e^ors  the  instrument,  313, 

and  n.  (<). 
distinction  in  case  of  sealed  instruments,  310,  n.  (Z). 
agent  may  stipulate  as  to  period  of  liability,  313. 
agent  cannot  discharge  himself  from  his  personal  written 

engagement  by  showing  another  person  to  be  principal, 

and  that  known  to  other  contracting  party,  309,  and  n. 

{h). 

2.  Rule  where  agent  exceeds  his  authority,  313,  and  n.  (a),  314, 
and  n.  {d). 

3.  Foreign  factor,  315,  and  n.  (/). 

6.  When  agent  may  sue  in  his  own  name,  315. 

not  on  contract  made  c.i-presshj  as  agent  for  principal,  315. 

unless  he  has  some  beneficial  interest,  316. 

or  contracts  in  his  own  name,  316,  and  ns.  (ra')  and  (o). 

rule  where  factor  has  a  lien,  317. 

foreign  factor  may  always  sue,  317. 

subject  to  set-off  against  principal,  1282,  1283. 

7.  Of  the  claim  of  agents  to  commission,  317,  n.  {s). 

customari/  charges  of  certain  London  ship  and   other  brokers, 

803,  and  n.  (e.) 
commission  on  freight,  803,  n.  (e). 
del  credere  agent's  commission,  274,  804. 
no  claim  if,  from  negligence,  services  entirely  ineffectual,  804. 
entitled  to  commission  if  principal  derives  any  benefit  from  act 

of,  805. 
effect  of  acting  in  illegal  transaction,  or  vrithout  being  qualified, 
805. 
8.  Liability  of  agent  to  third  person,  to  whom  principal  has  ordered 
him  to  pay  money,  914. 
vol-  II.  57 


1686  INDEX. 

PRINCIPAL  AND  AGENT  —  Continued. 

liability  of  agent  who  has  received  money  for  principal,  to  the 
person  paying  it,  910. 
9.  When  agent  liable  to  principal  for  money  had  and  received,  916- 
918. 

agent's  duty  to  account,  317,  n.  (s). 

not   liable  for  not   accounting,  until  demand,  317,  n.  (s),  917, 

1073. 
demand  not  necessary  when  agent  denies  agency,  317,  n.  (s). 
other  exceptions,  317,  n.  (s). 
PEINCIPAL  AND  SURETY.     See  Guaranties  and  Indemnities. 
PRINTED, 

contract  partly,  and  partly  written,  120,  n.  (k). 
PRINTER, 

when  cannot  recover  for  printing,  836,  981,  1005. 
by  custom  he  must  complete  and  deliver  work  before  being  paid,  837. 
may  refuse  to  continue  printing  work  after  he  has  discovered  that  it 
contains  libellous  matter,  and  may  recover  for  the  work  actually 
done,  836. 
PRIVATE  INSTRUCTIONS, 

to  an  agent,  286. 
PROCTOR, 

wife's  authority  to  employ,  to  sue  for  divorce  at  expense  of  husband, 
247. 
PROFERT, 

abolished,  10,  n.  (p). 
PROMISE, 

meaning  of  term,  &c.,  2. 

Pothier's  distinction  between  promise  and  contract,  11,  n.  (m). 

consideration  or  cause  essential  to  validity  of,  24. 

promise  for  a  promise,  good  consideration,  50. 

gratuitous,  60-63. 

by  creditor  to  accept  less  than  his  original  claim  void  unless  made  on 

a  new  consideration,  62. 
Dr.  Paley's  rules  for  construction  of,  104. 

effect  of  husband's  promise  to  pay  wife's  debt  after  separation,  not- 
withstanding adequate  allowance  to  her,  244. 
to  indemnify,  when  implied  by  law,  743-747. 
PROMISEE, 

adequacy  of  consideration,  as  regards,  31. 
PROMISOR, 

adequacy  of  consideration,  as  regards,  29. 
PROMISSORY  NOTES.     See  Bills  of  Exchange. 


INDEX.  1687 

PROPERTY  TAX, 

contract  by  tenant  to  pay  rent  without  deduction  for,  void,  472,  n.  (o). 
if  not  deducted  from  rent,  tenant  cannot  recover  as  money  paid  to 

use  of  landlord,  472,  n.  (o). 
sum  paid  for,  may  be  set  off  in  action  for  next  rent,  472,  n.  (o) 
PROPERTY  TAX  ACTS, 

provision  in  a  deed  in  violation  of,  does  not  afiect  validity  of  the  rest 

of  the  instrument,  1002. 
PROPOSAL.     See  Offer. 

not  amounting  to  agreement,  does  not  require  stamp,  166. 

does  it  require  stamp  where,  although  nof  signed,  it  contains  all  the 

terms  of  the  contract  ?  167,  168. 
does  proposal  in  writing  accepted  by  parol  require  stamp  ?  166,  167. 
signed  by  party  to  be  charged  and  accepted  verbally  by  other  party 

a  sufficient  agreement  to  satisfy  statute  of  frauds,  96. 
PROSPECTUS, 

when  it  amounts  to  an  agreement  and  requires  a  stamp,  168. 
PROSTITUTION, 

sale  to  prostitute,  when  void,  582,  980,  981. 
contract  for  rent,  board,  &c.,  for,  980,  981. 
PROTECTION,  ORDER  FOR, 

under  20  &  21  Vict.  c.  85,  s.  21,  255. 
effect  of,  upon  capacity  of  wife  to  contract,  255. 
PROVISIONS, 

implied  warranty  on  sale  of,  by  dealers  in,  that  they  are  wholesome,  635. 
no  such  implied  warranty  on  sale  of,  by  person  who  is  not  a  professed 

dealer  in,  636. 
PROVISO, 

contract  may  be  inferred  from,  125. 
PUFFERS, 

at  auction,  private  employment  of,  by  vendor  a  fraud  at  law,  406, 

407,  n.  (m). 
so  also  is  private  employment  of  a  person  to  bid  merely  to  save  auc- 
tion duty,  406,  407. 
in  equity,  private  employment  of  one  person  to  bid  to  prevent  estate 

going  at  undervalue  formerly  not  a  fraud,  406. 
provisions  of  30  &  31  Vict.  cJ  48,  408,  409. 
now  whenever  sale  would  be  invalid  at  law  by  reason  of  employment 

of  puffer,  it  will  also  be  invalid  in  equity,  408,  409. 
where  sale  advertised  without  reserve  and  vendor  interferes  to  keep 

up  price,  equity  will  not  enforce  contract  against  purchaser,  409, 

and  n.  («). 
where  conditions  state  that  land  is  to  be  sold  without  reserve,  vendor 

not  allowed  to  employ  person  to  bid,  410. 
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aliter  where  conditions  state  that  the  sale  is  subject  to  a  right  for  the 
seller  to  bid,  410. 

but  in  that  case  he  can  only  bid  himself  or  employ  one  person 
to  bid  for  him,  410. 
effect  of  provisions  of  30  &  31  Vict.  c.  48,  410. 
liability  of  auctioneer  selling  without  disclosing  his  principal,  and  upon 
condition  that  sale  shall  be  without  reserve,  410. 

QUALIFICATION, 

want  of,  how  affecting' an  attorney's  claim,  811. 
QUANDO    LEX   ALIQUID    ALICUI    CONGEDIT,    CONGE- 
DERE  riDETUR    ET  ID,  SINE    QUO   RES  IPSA    ESSE 
NON  POTEST, 

application  of  this  maxim,  139. 
QUANTITY, 

of  goods  sold,  in  what  cases  warranty  of,  implied  under  "  Merchandise 
Marks  Act,"  642. 
Q  UANTUM  MER  UIT, 

when  a  party  may  recover  on,  for  work  done  under  special  contract, 

826,  and  n.  (i). 
in  respect  of  part  performance  of  a  contract  void  for  want  of  writing 
under  the  statute  of  frauds,  82. 
QUI  FAGIT  PER  ALIUM,  FACIT  PER  SE,  278. 
QUIGQUIB  PLANTATUR  SOLO,  SOLO  CEBIT,  489. 
QUIET  ENJOYMENT, 

covenant  for,  implied  from  word  "  demise,"  79,  89. 
but  only  extends  to  the  period  of  the  lessor's  own  interest,  79,  n.  (m). 
such  implied  covenant  restrained  by  express  covenant  for,  89,  90. 
covenant  for,  restricted  by  other  covenants  in  demise,  124. 
damages  recoverable  for  breach  of  covenant  for,  445. 
QUO  TIES  IN  VERBIS  NULLA  EST  AMBIGUITAS,  IBI  NUL- 
LA EXPOSITIO  CONTRA   VERBA  FIENBA  EST,  140. 

RAILWAY  COMPANY.     See  Carrier. 

contract  for  sale  of  scrip  in  requires  a  stamp,  183. 

infant  may  be  shareholder  in,  201. 

liability  of,  for  surgical  services  rendered  to  passenger  at  request  of 
their  servants,  294. 

contract  for  sale  of  shares  in,  not  within  the  statute  of  frauds,  420, 
541,  and  n.  ((}). 

liable  as  common  carriers,  unless  liability  restricted  by  special  con- 
tract, 683. 
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duty  as  to  cars  and  track,  731. 

conveying  passengers  over  another  line,  730. 

obligation  of,  to  carry  "  all  such  goods  "  as  shall  be  offered,  685. 

has  a  lien  on  goods  carried,  688. 

when  money  had  and  received  lies,  to  recover  deposits  paid  by  al- 
lottee of  shares  in,  926. 
RATIFICATION, 

of  act  of  agent,  effect  of,  23. 

of  contract  made  during  infancy,  215-221. 
•'READY  AND  WILLING," 

traverse  of,  puts  party  to  prove  ability,  424,  n.  (o). 
REAL  PROPERTY, 

contracts  respecting,  271-440. 

See  Vendors  and  Purchasees. 

heir  may  sue  upon  covenants  relating  to,  though  not  named  therein, 

REASONABLE, 

construction  of  contract  shall  be,  106-110. 

when  court  inquires  whether  satisfaction  is,  1129. 

covenants  in  a  bankrupt's  deed  of  arrangement  must  be,  1306,  1307. 
RECEIPT, 

not  conclusive  evidence  of  payment,  8,  n.  (e'),  1118, 1119,  and  n.  (y). 

fraudulent,  from  one  of  several  plaintiffs  not  binding  on  others,  1096. 

may  be  explained,  if  not  under  ^seal,  1118,  1119,  and  n.  (y). 

acknowledged  in  a  deed  of  conveyance,  1119,  n.  (y). 

parol  evidence  to  explain  receipt,  150,  n.  (e). 

stamp  on,  33  &  34  Vict.  c.  97,  1120. 

exemptions  from,  1120. 

acknowledgment  by  banker,  1120. 

what  receipts  are  within  the  act,  1120. 

carrier's  receipt  for  goods  acknowledging  payment  of  insurance,  164, 
n.  (0- 

unstamped  receipt,  how  it  may  be  used  in  evidence,  1121. 

effect  of  other  writing  on  same  paper,  1121. 

when  admissible  for  a  collateral  purpose,  1121. 

debtor  may  require  receipt  after  payment,  &c.,  1122. 

penalty  for  giving  unstamped  receipt,  1122. 
RECEIVER, 

notice  to  quit  by,  478. 

when  not  liable  in  action  for  money  had  and  received,  910 
RECIPROCITY  OF  OBLIGATION, 

necessary  as  consideration  for  mutual  promises,  20,  62. 
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EECITAL, 

in  deed,  its  effect  as  an  estoppel,  7,  n.  (d). 
contract  may  be  inferred  from,  88,  125. 
when  to  be  regarded  in  construing  contract,  120,  121. 
general  release  may  be  restrained  by,  121,  and  n.  (q),  1150. 
infant  not  bound  by  recital  in  deed  made  dm-ing  infancy,  203. 
effect  of,  in  deed,  as  acknowledgment  to  bar  statute  of  limitations, 
1228,  n.  (d). 
EECOGNIZANCE, 

is  a  contract  of  record,  3. 

binds  the  land  if  entered  up  before  27  &  28  Vict.  c.  112,  3,  and  n. 

if  entered  up  since  that  statute,  land  not  bound  until  it  has  been 
actually  delivered  in  execution,  3,  n.  (/). 
EECOMMENDING  CUSTOMERS, 
poundage  for,  said  to  be  illegal,  1056. 

but  agreement  to  sell  business  and  recommend  customers  is  good, 
1056,  and  n.  («). 
EECOED, 

contracts  of,  nature  and  force  of,  &o.,  3,  and  notes, 
debt  of,  is  discharged  by  release  under  seal,  1149. 
EE  COVERT, 

suffered  by  lunatic,  187,  n.  (k). 
EEDUCTION  INTO  POSSESSION, 

of  wife's  chose  in  action  by  husband,  what  sufficient,  225. 
payment  of  interest  to  husband  on  bill  made  to  wife  dum  sola,  not 
sufficient  evidence  of,  225. 
EEGISTRATION  UNDER  MEDICAL  ACT  (21  &  22  Vict.  c.90), 
necessary  to  entitle  person  to  recover  charges  for  medical  or  surgical 

advice,  &c.,  807. 
registration  at  time  of  trial  sufficient,  807. 
effect  of  registration  of  one  of  two  partners,  807. 
physician  who  is  registered  can  recover  his  fees,  835. 
unless  prohibited  by  the  by-laws  of  any  college  of  physicians  from 
suing  for  his  fees,  836. 
EEGEATING, 

offence  of  abolished,  582,  n.  (rf). 
EEJECTION  OF  CONTEACT.     See  Verbal   Eejeotion  of  Of- 
fer. 
effect  of,  19. 
EELEASE, 

1.  Hxpress  release,  1145. 

should  be  under  seal,  1145,  and  n.  (y). 
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if  under  seal  no  consideration  necessary,  1145,  1146. 

aliter,  where  it  is  not  under  seal,  1146. 

when  release  may  be  presumed,  1145,  n.  (y). 

no  particular  form  of  words  necessary,  1146. 

covenant  not  to  sue,  when  a  release,  1146,  and  n.  (e^). 

effect  of  letter  of  license,  1146.  • 

or  covenant  not  to  sue  for  a  limited  time,  1147,  and  n.  {g). 

release  avoided  by  condition  subsequent,  1147. 

contract  not  under  seal  may  be  discharged  by  parol,  before 

breach,  1147. 
rule  where  contract  is  within  the  statute  of  frauds,  1148,  and  n. 

contract   under  seal,  cannot  be   discharged   by  parol  release, 

1148. 
after  breach  release  must,  in  all  cases,  be  under  seal,  1148,  and 

n.  iq). 
except  in  case  of  bills  of  exchange,  1149. 
debt  of  record  may  be  discharged  by  release  under  seal,  1149. 
eifect  of  general  release,  1149,  and  n.  (i). 
where  it  operates  to  release  future  demand,  1149. 
release  shall  be  construed  according  to  intent,  1150. 
bow  restrained  in  equity,  if  general  in  its  terms,  1150. 
or  at  common  law  on  equitable  grounds,  1150,  n.  (a), 
how  restrained  by  evidence,  1150. 
effect  of  recital  in,  120,  1150. 
release  of  part  of  debt  or  claim,  good,  1151. 
parol  exception  to  release  under  seal,  cannot  be  set  up,  1151. 
deed  of  arrangement  by  bankrupt,  when  it  operates  as  a  release, 

1305. 
2.  By  whom  to  be  executed,  1151,  1152. 
by  one  of  several  creditors,  1151. 

by  one  partner  binding  on  iirm,  346,353,  1152,  1153,  n.  (r). 
by  joint  contractor,  how  limited,  1152,  and  n.  {I). 
by  party  who  has  no  legal  interest,  1153,  and  n.  {n). 
by  bankrupt  when  valid,  1153. 
by  infant  void  or  at  least  voidable,  206. 
covenant  not  to  sue,  does  not  release  claim  of  joint  contractor, 

1153. 
when  the  court  will  set  a  release  aside,  1153,  1306. 
when  no  consideration  given  for  it,  1153. 
when  fraudulently  obtained,  1153. 
when  a  trustee  or  merely  legal  plaintiff  releases  an  action   to 

prejudice  of  the  beneficial  plaintiff,  1153,  1154. 
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provision  of  32  &  33  Vict.  c.  71,  s.  105,  as  to,  1154,  n.  {t). 
when  concealment  of  material  fact  avoids,  1154,  n.  {y). 
if  not  set  aside,  it  will  have  full  effect,  1154. 

3.  To  whom  executed,  1154,  1155. 

release  to  one  joint  contractor  discharges  all,  1154,  and  n.  (2^). 

although  contract  be  !5everal  as  well  as  joint,  1155. 

release  to  one  of  several  may  be  restrained,  1155. 

covenant  not  to  sue,  does  not  discharge  party  jointly  liable  with 

covenantee,  1155,  and  n.  (A), 
effect  of,  as  to  strangers,  1156. 
as  to  sureties,  1150. 

4.  Release  by  operation  of  law,  1156. 

by  making  debtor  executor,  1156,  and  n.  (to). 

by  creditor  marrying  debtor,  1157. 

by  payment  and  receipt  of  composition,  1157. 

by  executing  composition  deed,  1158,  and  n.  (V). 

effect  of,  on  securities  held  by  creditor,  1159. 

when  agreement  for  composition  binds  creditors,  though  not  car- 
ried into  effect,  1159. 

effect  of  non-payment  of  composition,  1159. 

taking  higher  security  may  operate  as  a  release,  11  GO. 

unless  it  be  merely  collateral,  1161,  and  n.  (n^). 

effect  of  alterinc/  a  written  contract,  1161,  and  n.  (5),  1162. 

contract  discharged,  if  altered  by  party,  whether  in  part  mate- 
rial or  not,  1161-1163,  and  notes. 

or  if  altered  in  a  material  part  by  a  stranger,  1161,  1168,  n.  {g). 

creditor  altering  bill,  accepted   by  debtor,  does    not   discharge 
original  debt,  1163. 

but  an  immaterial  alteration  does  not  invalidate  the  instrument, 
11G4-1168,  andn.  (/). 

burden  of  proof,  to  show  when  alteration  was  made,  or  that  it 
does  not  invalidate  the  instrument,  1163,  and  n.  (c). 

whether  presumed  to  be  before  or  after  execution,  1163,  n.  (c). 

accidental  cancellation  or  destruction  of  instrument  no  discharge, 
11G9. 

or  loss,  except  in  case  of  bill  of  exchange,  1169,  and  n.  (ra). 

substituted  contract,  when  a  release,  11G9. 

a  composition  deed  to  be  pleadable  in  bar  against  a  non-assent- 
ing creditor  must  contain  a  release  or  a  covenant  to  release, 
1307. 
REMEDY, 

I'eserve  of,  by  creditor  against  surety,  775,  and  n.  (r). 
revival  of,  in  an  action  barred  by  time,  1236-1260. 
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RENT, 

authority  to  agent  to  receive,  does  not  authorize  him  to  distrain,  283, 
n.  (n). 

nor  to  give  notice  to  quit,  478,  479. 

increase  of,  during  holding  by  agreement,  does  not  constitute  new- 
tenancy,  452. 

receipt  of,  from  new  occupier,  with  consent  of  tenant,  not  a  sufficient 
surrender,  460,  n.  (i). 

effect  of  payment  of,  463. 

not  conclusive  against  tenant,  463. 

is  payable  yearly  unless  otherwise  reserved,  448,  n.  (c). 

money  had  and  received  not  proper  remedy  against  person  receiving, 
under  adverse  possession  or  claiming  title,  907. 

apportionment  of,  when  surrender  in  middle  of  quarter,  512,  1081. 

effect  of  partial  eviction  by  landlord  on,  1081. 
EEPAIRS, 

to  his  house,  infant  not  liable  for,  203,  and  n.  (n). 

tenant  from  year  to  year,  how  far  liable  for,  4G6. 

liability  under  agreement  to  keep  premises  in  repair,  468. 

tenant  liable  if  he  enter  under  a  void  lease,  which  contains  a  cov- 
enant to  repair,  468. 

damages  for  breach  of  covenant  to  repair,  469. 

remedy  where  lease  has  been  assigned,  4G9. 

remedy  where  reversion  has  been  assigned,  469. 

damages  recoverable  against  under-lessee  for  not  repairing,  470. 

liability  of  landlord  to  repair,  471. 
REPLEVIN, 

when  set-off  allowed  in,  1266,  1267. 
REPRESENTATION.    See  Fkaud  ;  Fraudulent  Misrepees&nta- 

TION. 

of  character,  &c.,  in  order  that  third  person  may  get  money  or  goods 

on  credit,  must  be  in  writing  to  furnish  cause  of  action,  581. 
as  to  title  to  goods  sold,  628. 
when  it  amounts  to  a  warranty,  &c.,  628,  639. 

when  it  will  vitiate  contract,  although  made  without  fraud,  1045,  and 
n.  (p),  1046-1048. 
REPUGNANT  CLAUSES, 
how  to  be  construed,  128. 
REPUTED  FATHER  OF  BASTARD, 

promise  by,  to  pay  a  sum  of  money  or  annuity  to  mother,  when  bind- 
ing, 62,  979.  , 
REQUEST, 

to  sheriff  not  to  execute  a  f.  fa.,  a  good  consideration  for  promise, 

85,  n.  (c). 
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necessary  to  support  promise  made  on  executed  consideration,  69. 

when  implied,  70. 

necessary  to  support  count  for  money  paid,  881. 

when  it  will  be  implied,  882  et  seq. 
to  perform  contract,  when  necessary,  1071. 
RESALE, 

by  vendor  of  goods,  right  of,  on  purchaser's  default,  599. 
RESCINDING   CONTRACT, 

on  sale  of  goods,  right  of,  647  et  seq. 

when  money  had  and  received  lies  on,  924. 

in  case  of  illegal  contract,  944,  945. 

notice  of,  when  to  be  given,  944. 

general  rule  as  to  right  of,  1089,  1090. 

must  in  general  be  by  consent,  1089. 

but  contract  may  be  rescinded  on  ground  of  fraud,  1089. 

rules  respecting,  1089,  n.  (m). 
or  because   there  is  a  complete   substantial  difference  betw'een  the 

thing  bargained  for,  and  that  obtained  under  the  contract,  1089, 

1090. 
bankruptcy  does  not  rescind,  1089,  n.  (m). 
effect  of  non-performance  of  condition  precedent,  1090. 
where  party  disables  himself  from  performing  condition  precedent, 

1090,  1091. 
rule  in  case  of  continuing  contract,  1091,  and  n.  (t). 
rule  in  case  of  partial  failure  by  one  party,  1093. 
only  party  not  in  default  can  rescind,  1(>',)2,  and  n.  (t/). 
must  be  done  in  reasonable  time,  1092,  and  n.  (z). 
how  reasonable  time  determined,  1092,  n.  (z). 
in  general  contract  cannot  be  rescinded  where  parties  cannot  both  be 

put  in  statu  quo,  1092,  and  n.  (a). 
must  be  wholly  rescinded  or  in  no  part,  1089,  n.  (m). 

exception,  1094,  1095. 
as  to  both  parties,  1089,  n.  (m). 
restoration  of  anything  received,  653,  n.  {g^),  1089,  n.  (m),  1092,  n. 

(a),  1093,  n.  (a^). 
where  thing  received  is  worthless,  1092,  n.  (ci): 
formalities  necessary  to  revest  the  title,  1092,  n.  (a), 
rights  of  purchaser  who  has  rescinded  contract  by  right  after  taking 

possession  and  making  improvements  upon  property  sold,  1043,  n. 

where  one  party  has  departed  from  a  special  contract,  1090,  n.  {p). 
where  concurrent  acts  to  be  done,  and  one  party  refuses  to  do  his 
part,  1090,  n.  (/>). 
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where  the  act  of  one  necessarily  prevents  the  other  from  completing 

his  part  of  the  contract,  1091,  n.  (v). 
partial  failure,  when  evidence  of  may  be  given  in  reduction  of  dam- 
ages, 653,  ns.  {g^),  and  (A),  1093. 
when  not,  1094. 

not  where  bill  has  been  given,  1093,  n.  {a}),  1094. 
other  cases,  1094. 
RESERVE  OF  REMEDIES, 

by  creditor  against  a  surety,  effect  of,  775,  and  n.  {v). 
RESTAMPING  CONTRACT, 

when  necessary,  180. 
RESTITUTION,  ORDER  FOR,  UNDER  7  &  8  Geo.  4,  c.  29, 

on  conviction  of  thief,  property  in  goods  stolen  revests  in  owner 

without,  535,  536. 
when  owner  of  goods  obtained  by  false  pretences,  entitled  to,  567. 
RESTRAINT  OF  MARRIAGE,  • 

contracts  in,  void,  988. 
RESTRAINT  OF  TRADE, 

contracts  in  when  good,  985-987. 
RETRACT,  RIGHT  OF  CONTRACTING  PARTY  TO, 
when  it  exists,  16. 
in  case  of  sale  on  approval,  19. 
REVENUE, 

contracts  prejudicially  affecting  the,  void,  987. 
not  where  they  merely  affect  the  revenue  of  a  foreign  state,  987. 
REVERSION, 

assignee  of,  when  he  may  sue  on  covenant  in  demise,  78. 
REVIVAL, 

of  the  remedy  in  an  action  barred  by  time,  1236-1260.     See  Limi- 
tations, Statute  of. 
REVOCATION, 

of  agent's  authority,  278,  279,  and  notes, 
when  authority  not  revocable,  280,  and  ns.  (A)  and  (j). 
of  sealed  submission  to  arbitration,  278,  n.  (y^). 
REWARD, 

for  discovery  of  offender,  when  action  lies  for,  9,  n.  (re'),  799,  n.  (re), 
or  for  recovery  of  lost  child,  799,  n.  (r). 
RIGHT  TO  ENTER  ON  LAND, 

when  implied  in  simple  contract,  139. 
ROGNON, 

his  comments  on  the  requisites  of  a  contract,  11,  n.  («) 
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his  observations  on  ''  qui  a  stipule  "  and  '•  qui  a  contracte"  in  French 

law,  138,  n.  (/,:). 
on  capacity  to  contract,  186,  n.  (b). 

SAILOR, 

agreement  between  master  and,  for  wages,  exempt  from  stamp,  181, 

and  n.  (p). 
.SALE  OF  GOODS, 

on  approval,  19,  and  n.  (p),  540,  618. 

agreements  for,  or  relating  to,  exempt  from  stamp  duty,  181. 
although  the  goods  not  in  existence  at  the  time  of  the  agreement,  182. 
rule  where  the  agreement,  although  relating  to  sale  of  goods,  relates 

also  to  other  matters,  181. 
the  agreement  exempt  from  stamp  duty  in  such  cases  if  its  primary 

object  be  the  sale  of  goods,  181,  182. 
L   in  general,  517. 

1.  Definition  and  nature  of  safe  and  exchange,  517 ,  518,  and  n.  (h). 

ditference  between  sale  and  gift,  518,  n.  (h}). 

between  sale  and  bailment,  518,  n.  (h^). 
existence  of  the  property,  proposed  to  be  sold,  neces- 
sary, 517,  n.  (/). 
nothing  passes  by  sale  except  the  property  intended  or 

agreed  upon,  517,  n.  (g^). 
mistake  as   to  the  identity  of  the  subject-matter,  517, 

n.  (/)• 
may  be  good  in  part  and  void  as  to  residue,  517,  n.  (g^). 
good  between   parties  and  void  as  to  creditors, 

517,  n.  (/). 
good  as  to  some  creditors  and  void  as  to  others, 
517,  n.(^'). 

2.  When  the  proper/ 1/  in  goods  is   altered  by  the  sale,  518,  and 
n.  (Z).  520,  n.  (p'). 

maxims  as  to,  519-521. 

property  may  be  in  vendee  though  vendor  has  possession, 
521. 

3.  When  property  not  altered  by  sale,  522,  and  n.  (ii). 

is  altered  if  parties  so  intend,  though  something 
remains  to  be  done  to  it,  522,  n.  (u). 
the  intention  is  for  the  juiy,  522,  n.  (u). 
"deliverable  state"  what  is,  522,  n.  (?(). 

4.  Sale  of  part  of  entire  bulk,  524,  and  n.  (e),  525,  and  n.  (e^), 
526,  and  n.  (/). 
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effect  of  vendor  reserving  ^ms  disponendi,  528. 
6.  Grant  of  goods  not  in  existence,  517,  u.  (^'),  528. 

of  goods  which  do  not  at  the  time  belong  to  the  grantor, 

528,  n.  {n). 
effect  of  power  to  seize  after-acquired  goods,  529. 
what  passes  by  assignment  of  unexpired  interest  in  farm, 

529. 
effect  of  grant  of  goods  not  in  existence  in  equity,  629. 

6.  Contract  for  the  manufacture  of  goods  does  not,  per  se,  pass 

the  property,  530,  and  n.  (s),  531,  ns.  (m^)  and  (z). 
when  it  will,  531,  and  n.  (2). 

7.  Purchase  of  several  lots  at  auction,  532. 

purchaser  at  auction  may  resell  before  payment,  532. 
effect  of  ordering  several  parcels  of  goods  at  same  time, 
532,  533. 

8.  Colorable  sale,  effect  of,  533. 

effect  of  fraudulent  sale,  533. 

or  by  wrongful  possessor,  534. 

or  thief  or  swindler,  534. 

or  by  bailee,  534. 

or  person  intrusted  with  the  possession,  534. 

sale  in  a  foreign  country,  effect  of,  534. 

or  in  market  overt,  535,  and  n.  (q). 

exception  as  to  sale  in  market  overt  only  applies  to 
lonafide  sales  commenced  and  perfected  therein,  535. 
what  is  market  overt,  535. 
does  not  bind  the  crown,  535. 
after  conviction  of  thief,  property  of  goods  sold  in  market 
overt  revests  in  owner,  without  an  order  for  restitution, 
under  7  &  8  Geo.  4,  c.  29,  535,  536. 
See  Dehvert. 
n.  Of  the  statute  of  frauds  as  to  sales  of  goods,  540. 
at  common  law,  writing  not  necessary,  540, 
enactments  of  the  statute,  540. 
1.  What  contracts  are  within,  541. 
sale  of  shares,  541,  n.  (c^). 
executory  contracts,  541. 
contracts  for  sale  of  goods,  and  other  acts,  542. 
sale  by  auction,  542. 
in  market  overt,  542. 

sale  of  goods  in  an  imperfect  state,  542,  and  n.  (i). 
sale  of  goods  not  in  esse,  542,  543,  and  n.  (k). 
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enactments  of  Lord  Tenterden's  act  (9  Geo.  4,  c.  14),  as 

to,  543. 
do  not  apply  to  contracts  for  work  and  materials,  542,  n. 

(«■),  543. 
contract  may  be  within  statute,  though  price  uncertain  at 
time  of  bargain,  543,  544. 
2.  "What  a  sufficient  memorandum  within  the  statute,  544,  and 
n.  (r),  545,  n.  (m),  549,  n.  (k). 
must  be  made  before  action,  544. 

contents  of  the  memorandum,  544,  545,  ns.  (m)  and  (v). 
must  contain  the  names  of  the  contracting  parties,  or  their 

agents,  544,  and  n.  (r). 
so  as  to  show  upon  its  face  who  are  the  contracting  parties, 

544. 
mere  offer  or  proposal  not  sufficient,  544. 
need  not  contain  price  or  mode  of  payment,  544,  545. 
if  price  agreed  on,  must  be  stated,  545,  and  n.  (v). 
written  agreement  to  buy  need  not  show  express  considera- 
tion, 545. 
contract  may  be  contained  in  several  documents,  545,  546. 
or  proved  by  letter,  written  by  party  to  be  charged  after 

contract  made,  546. 
instances  of  this,  546,  547. 
letter  written  by  the  party  to  be  charged  to  his  own  agent, 

suificient,  547. 
effect  of  admission  of  contract  with  repudiation  of  liability, 

547. 
letter  from  vendee  denying  part  of  alleged  terms  of  sale,  in- 
sufficient, 548. 
contract  must  be  signed  by  party  to  be  charged,  548. 

sufficient  if  defendant  has  signed  though  plaintiff  has 

not,  548. 
what  a  sufficient  signature  by  the  party,  549. 
bill  of  parcels  partly  printed,  549. 
the  uume  of  the  party  on  a  telegram  sent  by  authority 

of  party  to  be  charged  held  sufficient,  549,  550. 
signature  by  mark,  550. 
unsigned  memorandum  insufficient  although  read  over 

to  the  party,  550. 
signature  by  broker  of  bought  and  sold  note,  550,  and 

n.  (i«). 
effect  of  signed  note  in  broker's  book,  where  there  is 
no  bought  and  sold  note,  and  vice  versa,  551. 
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effect  of  bought  and  sold  notes  not  agreeing,  551. 
signature  in  broker's  hook,  552. 
signature  by  auctioneer,  562. 

who  may  be  an  agent  to  sign  within  the  statute,  553. 
auctioneer's  clerk,  553,  and  n.  (m}). 
agent's  authority  need  not  be  in  writing,  553. 
nor  be  given  before  signing,  554. 
agent  cannot  delegate  his  authority,  654. 
3.  Part  delivery  and  acceptance,  654. 

memorandum  not  required  if  there  has  been  a  delivery  and 

acceptance,  554. 
acceptance  may  precede  delivery,  555,  and  u.  (x). 
what  a  sufficient  delivery  and  acceptance  within  the  statute, 

555,  and  ns.  (u^)  and  (y). 
when  acceptance  will  be  inferred,  555. 
illustrations  of  this,  656,  557. 
acceptance  may  be  constructive,  567. 
must  be  unequivocal,  657. 
instances  of  constructive  delivery,  557-559. 
no  sufficient  acceptance  if  vendor  retain  his  lien  for  the 
price,  569,  562,  n.  (h). 
,  illustrations  of  this,  560,  561. 

qucere  as  to  .the  effect  of  vendor  retaining  right  to  stop  in 

transitu,  561. 
actual  receipt  necessary,  561. 
effect  of  delivery  to  carrier,  561. 
delivery  on  board  ship  not  named  by  buyer,  661. 
or  to  wharfinger,  562. 
there  may  be  an  acceptance,  although  vendee  can  object  to 

quantity  or  quality  of  goods,  562  ;  but  see  562,  n.  Qi). 
effect  of  delivery  of  sample,  563. 
rule  where  the  purchase  consists  of  several  articles,  563, 

and  n.  (T). 
delivery  of  part  of  goods  sold  under  an   entire   contract, 

563. 
taking  one  of  several  lots  bought  at  auction,  not  an  accept- 
ance of  others,  563. 
price  of  part  of  goods  actually  received,  delivered  under 

void  parol  contract,  recoverable,  563,  564. 
acceptance  in  the  case  of  a  contract  to  manufacture  goods, 
664. 
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there  may  be  an  acceptance  to  satisfy  the  statute,  which  will 
not  support  an  action  for  goods  sold  and  delivered,  564. 
See  Delivery  of  Goods. 
4.  Effect  of  giving  earnest,  or  part  payment,  519,  520,  564. 
setting  off  debt  due  to  seller,  564. 
payment  by  bill,  5C.J. 

giving  earnest  does  not  alter  the  property,  565. 
III.  Oi  fraudulent  sales,,  bQo. 

1.  No  proper/y  passes  thereby,  565. 

instances  of  this,  565,  567. 

purchase  with  preconceived  design  of  not  paying  for  goods, 
565,  and  n.  (b). 

sale  effected  by  fraud  of  the  buyer  is  not  absolutely  void, 
566. 

effect  of  resale  to  innocent  vendee,  5C6,  and  n.  (e). 

or  pledge  of  goods,  for  bona  fide  advance,  567. 

sale  by  way  of  fraudulent  preference,  567. 

provisions  of  7  &  8   Geo.  4,  c.  29,  as  to  sale  of  goods  ob- 
tained by  false  pretences,  567. 

what  degree  of  fraud  will  avoid  a  sale,  567. 

remedies  of  vendor  in  such  cases,  569. 

he  may  affirm  the  contract,  and  sue  thereon,  569. 

when  third  person  procuring  sale  by  fraud,  may  be  sued  for 
value  of  goods,  569. 

vendor  must  either  affirm  or  disaffirm  the  whole  transac- 
tion, 569,  570. 

he  cannot  sue  in  contract  before  expiration  of  credit,  570. 
express  contract  excludes  implied  one,  570,  and 
n.  {s). 

2.  What  sales  are  fraudulent  under  13  Eliz.  c.  5,  570. 

Twyne's  case,  570. 

continuing  in  possession  is  evidence  of  fraud,  571,  and  n. 

but  not  conclusive,  571,  n.  (?/'),  573,  and  n.  («'). 

rule  where  continuing  in  possession  is  consistent  with  deed, 

573,  and  n.  (a'), 
case  in  which  fraud  will  not  be  presumed  from  continuance 

in  possession,  574. 
notorious  sales,  574. 
no  presumption  of  fraud  where  possessor  never  was  owner, 

574. 
bona  fide  purchase  of  goods,  for  the  purpose  of  continuing 

them  in  vendor's  possession,  valid,  574,  575. 
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transfer  void  under  statute  of  Eliz.,  may  be  valid  as  be- 
tween the  parties  thereto,  575. 

or  as  between  either  party  and  a  stranger,  576. 

sale  with  intent  to  defeat  execution  not  void,  575. 

giving  one  creditor  a  preference,  not  fraudulent  within  the 
statute,  575. 

assignments  to  trustees  for  the  benefit  of  creditors,  when 
valid,  576. 

effect  of  assignment  giving  trustees  power  to  carry  on  trade, 
576. 

void  until  it  ceases  to  be  revocable,  577. 

when  it  ceases  to  be  revocable,  577. 

fraudulent  assignment  void  as  against  subsequent  creditors, 
577. 

bona  fides  may  be  shown  by  facts  dehors  the  instrument, 
578. 

sale  how  affected  by  writ  of  execution,  578. 

effect  of  19  &  20  Vict.  c.  97,  s.  1,  as  to  goods  acquired  bona 
fide  before  actual  seizure  under  execution,  578. 
3.  Action  for  deceit,  578-581. 

when  it  wUl  lie,  578,  579,  ns.  (z*),  {z^). 

fraudulent  misrepresentation  of  third  person's  ability  in  or- 
der to  procure  sale,  581,  and  n.  (b). 
IV.  Oi  illegal  ssXes,  582. 
general  rule,  582. 

1.  At  common  law,  582. 

immoral,  582. 

sale  of  obscene  caricatures,  582. 

sale  of  clothes  to  prostitute  for  professional  purposes,  582. 

forestalling,  regrating,  engrossing,  offences  of,  abolished,  582, 

n.  {d). 
trading  with  enemies,  illegal,  583. 
contracts  for  the  purpose  of  smuggling  cannot  be  enforced* 

583. 
either  by  sharer  or  assistant  in  the  act,  583. 
sale  of  goods  not  in  esse,  or  not  in  possession  of  vendor, 

not  illegal,  584. 

2.  By  statute,  584. 

no  action  lies  for  price  of  goods  sold  in  contravention  of 

statute,  584,  and  n.  (o). 
action  by  purchaser  for  deceit  or  false  warranty  on  such 

sale,  584,  n.  (o),  591,  n.  {h). 
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as  to  action  by  vendor  of  goods  knowing  they  are  to  be  re- 
sold in  violation  of  law,  586,  n.  (z). 

or  bought  for  an  illegal  purpose,  586,  n.  (2). 
offer  to  sell  prohibited,  587,  n.  (b). 

not  inferred  from  sale,  587,  n.  (b). 
effect  of  statute  passed  to  protect  revenue,  585. 
where  such  a  statute  does  not  avoid  contract,  586. 
sales  rendered  illegal  by  statute  passed  to  protect  public 

health,  &c.,  586,  587,  and  n.  (b). 
or  for  securing  uniformity  of  weights,  &c.,  587,  588,  and  n. 

sale  of  chain  cables  or  anchors  not  previously  tested  and 

stamped,  ^88. 
contracts  of  sale  made  on  Sundays,  588,  and  n.  (/°),  1017, 

n.  (2^. 
rules  as  to,  588,  and  n.  {p),  590-592,  1017,  n.  (z^). 
such  contract  not  void,  unless  made  in  exercise  of  party's 

ordinary  calling,  590. 
contract  to  be  affected  by  the  statute,  must  be  completed  on 

the  Sunday,  591,  and  ns.  (P)  and  (m). 
effect  of  subsequent  promise,  592,  and  n.  (0). 
how  far  a  ratification,  592,  n.  (0). 
sale  oi  game,  592. 
provisions  of  the  game  act  (1  &  2  Will.  4,  c.  32),  592, 

59,3. 
innkeeper  may  sell  game  for  consumption  in  his  own  house, 

593. 
section  27  prohibits  purchase  from  any  but  licensed  dealer, 

593. 
sale  of  spirituous  liquors,  when  illegal  under  tippling   act 

(24  Geo.  2,  c.  40),  and  25  &  26  Vict.  c.  38,  593,  594. 
no  action  lies  for  money  due  in  respect  of  ale,  porter,  beer, 

cider  or  perry,  consumed  after  the  31st  December,  1867, 

on  the  premises  where  it  was  supplied,  594,  595. 
sale  of  poison  illegal  under  32  &  33  Vict.  c.  121,  s.  17, 

595. 
sale  or  purchase  of  cattle,  by  salesmen,  &c.,  employed  to  sell 

in  London,  &c.,  595. 
sale  of  exciseable  goods  without  permit,  595. 
where  goods  are  sold  in  state  where  the  sale  is  legal,  and 

action  brought  for  the  price  in  state  where  sale  illegal, 

583,  n.  {k). 
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V.    Of  the  rights  of  the  vendor,  596. 

who  may  sue  as  vendor,  596,  n.  (x). 

when  contract  may  be  rescinded  on  non-payment,  596. 

1.  Right  of  lien  on  goods  for  the  price,  596,  and  n.  (y). 

not  waived  by  part  delivery,  597. 

rule  in  case  of  goods  sold  on  credit,  597. 

vendor  may   hold   for  price,  if  vendee  insolvent,  though 

credit  not  expired,  597. 
how  he  may  lose  his  lien,  597. 
by  taking  bill  for  price,  597. 
lien  does  not  revive  on  dishonor  of  bill,  597. 
by  proving  for  price  of  goods  under  adjudication  in 

bankruptcy  against  vendee,  598. 
effect  of  license  to  retake,  if  bill  not  paid,  598. 
by  waiving  condition  of  payment  or  security,  596,  n.  (y). 
effect  of  vendor  receiving  dishonored  bill  accepted  by  him, 
in  payment  for  goods  ordered  for  ready  money,  1104. 

2.  When  the  vendor  may  sue  for  the  price,  599,  and  n.  (s). 

where  credit  as  to  part  not  expired,  599. 

rule  where  there  is  a  part  delivery  under  an  entire  contract, 

599. 
vendor  may  sue  for  price,  although  he  retake  the  goods, 

600. 

3.  When  vendor  may  resell,  599,  600,  u.  (m). 

effect  of  resale  upon  position  of  buyer  at  first  sale,  600. 

4.  Of  the  right  of  stoppage  in  transitu,  600,  and  n.  (z^),  601,  n. 

nature  of,  601,  and  n.  (4). 

effect  of  exercising,  601,  and  n.  (c). 

it  does  not  rescind  contract  of  sale,  601,  and  n.  (c). 

when  it  may  be  exercised,  602. 

upon -insolvency  or  bankruptcy  of  vendee,  600,  and  n. 

meaning  of  insolvency,  600,  n.  (2'). 
when  goods  are  to  be  considered  in  transitu,  602,  and  ji. 

instances,  602,  and  n.  (/),.  603,  and  n.  {h''),  604,  and  n. 

co- 
how  the  right  is  lost,  605,  606,  607. 
if  transitus  once  at  an  end,  subsequent  removal  does  not 

revive  the  right,  605. 
effect  of  part  delivery,  under  entire  contract  for  sale,  606, 

and  n.  (x). 
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right  may  be  lost  though  goods  not  removed  since  sale,  606. 
right  lost  where  carrier  holds  as  warehoiTseman  for  vendee, 

606,  and  n.  (a),  607,  and  n.  (J), 
right  may  be  lost  before  goods  reach  their  ultimate  destina- 
tion, 607,  and  ns.  (¥)  and  (e). 
effect  of  marking  goods  by  vendee  while  in  carrier's  hands, 
608. 
or  indorsement  by  consignee  of  bill  of  lading,  608. 
or  delivery  of  shipping  note,  608. 
or  pledge,  &c.,  of  bill  of  lading  by  consignee,  608,  609. 
or  bill  outstanding  for  price,  608,  609. 
or  of  vendee  paying  part  of  price,  608,  609. 
as  to  goods  sent  to  pay  existing  debt,  609,  n.  (n). 
right  not  barred  by  foreign  attachment,  609. 
or  by  carrier's  lien  against  the  vendee,  609. 
or  agent's  claim  on  goods,  609. 
effect  of  indorsement  of  bill  of  lading  by  consignor,  609. 
how  the  right  may  be  exercised,  610,  and  n.  (s^). 

sufficient  to  give  notice  of  claim  to  person  in  custody 

of  goods,  610,  and  n.  (s°.) 
requisites  of  this  notice,  611,  n.  (f). 
insolvency   or  bankruptcy  of   vendee   will  not  amoimt  to 

stoppage,  609,  n.  {$'). 
by  whom  right  to  be  exercised,  609. 
mere  surety  cannot  exercise  it,  609. 

nor  one  having  mere  lien  on  goods,  609. 
consignor  of  goods   consigned  on  joint  account  of  himself 

and  the  consignee,  609. 
who  to  be  considered  consignor,  609. 
when  agent  majf  exercise,  609. 

effect  of   ratifying  acts    of   assumed   agent  after  transitus 
ended,  609,  and  n.  (s"). 
5.  Who  may  be  charged  as  purchaser  in  action  by  vendor,  611. 
when  agent  or  principal  to  be  charged,  611. 
original  vendee  to  be  charged,  611. 
liability  of  party  subsequently  taking  share  in  adventure, 

611. 
sale  to  two  or  more  who  are  not  partners,  611. 
sale  to  public  institution,  612. 

delivery  to  carrier,  when  sufficient  to  charge  vendee,  612. 
when  not,  612,  n.  (d),  613. 

delivery  to  person  appointed  by  vendee,  612,  n.  (c^). 
at  place  appointed,  612,  n.  (c'). 
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effect  of  giving  delivery  order,  608,  n.  (i),  613. 
contract  of  sale  between  principal  and  agent,  613. 
damages   in   action   for  not  accepting  goods,  measure  of, 

1331. 
6.   Tlie  pleadings,  614. 

when  common  count  for  goods  sold  and  delivered  sufficient, 

614,  and  n.  (?i). 
when  count  for  goods  bargained  and  sold  should  be  inserted, 

614. 
rule  of  damages  same  under  either  of  these  counts,  614,  n. 

when  the  vendor  must  declare  specially,  615. 

1.  When  action  against  party  who  guarantied  price, 
615. 

2.  When  property  has  not  vested  in  vendee,  615. 

3.  When    amount  cannot  be  recovered  on    common 
counts  until  crerfiV  expired,  615,  and  n.  (r),  616. 

4.  When   price  of  materials  cannot  be  recovered  on 
count  for  goods  sold,  616. 

5.  If  contract  be  one  oi  barter,  616. 

6.  Where  invoice  and  goods  sent  include  others  than 
those  ordered,  617. 

where  part  only  delivered  of  entire  lot  of  goods 

purchased,  617. 
where  the  part  delivered  is  retained,  617. 
where  goods  supplied  are  not  of  the  quality  or- 
dered, but  are  retained,  617,  and  n.  («'). 
when  to  declare  on  common  count,  617,  618. 
VI.    Of  the  rights  of  the  vendee,  618. 

when  he  acquires  the  right  of  possession,  618. 

when  he  may  sue  for  non-delivery,  &c.,  618. 

right  to  recover  back  deposit,  618,  n.  (o). 

when  he  may  sue  for  conversion  of  goods  on  wrongful  resale 

by  vendor,  718,  719. 
his  remedy  if  vendor  retake  the  goods,  618,  n.  (o). 
contract  to  deliver  goods  on  request,  619. 
request  must  be  averred,  619. 
but  not  tender  of  price,  619. 

sale  of  goods  to  be  delivered  by  a  certain  day,  619. 
sale  of  goods  "  to  arrive"  or  "on  arrival,"  619,  620. 
effect  of  absolute  engagement  to  deliver,  620,  1075. 
though  vendor   prevented    by   accident  from   completing, 
620,  and  n.  (J). 
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when  vendee  may  have  specific  delivery  of  goods  under 

19  &  20  Vict.  c.  97,  s.  2,  624,  625. 
when  equity  will  decree  specific  performance,  624,  n.  (I), 

1425,  1426. 
vendee  may   sue  vendor  for   money  had  and  received,  on 

failure  to  deliver  part  of  goods  paid  for,  922. 
he  may  show  payment  of  price  to  real  owner,  in  action  bv 

vendor,  1096. 
damages  for  non-delivery,    measure  of,  614,  n.   (w),   621, 

and  n.  (c),  622,  and  n.  (/),  1331. 
or  for  delivering  goods  of   inferior   quality,   621,   n.  (c), 

624. 
law  of  Scotland  on  this  subject,  1331,  n.  (m). 
of  a  warranty  upon  the  sale  of  goods,  625  et  seq. 
rescinding  contract,  or  reducing  damages,    on    breach  of 
warranty,  647  et  seq.,  1089  et  seq. 
SALE  OF  OFFICES, 

contract  for,  if  without  sanction  of  person  who  has  right  of  appoint- 
ment void,  1056. 
when  illegal  at  common  laiv  as  contrary  to  public  policy,  990,  991. 
when  illegal  on  ground  of  fraud,  1056. 
statutes  relating  to,  1013,  1014. 

contracts  for,  may  be  void  though  not  within  the  statutes,  1016. 
what  contracts  void  within  those  statutes,  1014-1016. 
when  legal,  1017. 

when  illegal,  bond  for  the  price  not  binding,  1016. 
SALE  OF  POISONS, 
illegal,  595. 

pharmacy  act  (31  &  32  Vict.  c.  121),  807,  n.  (z). 
SALE  OF  REAL  PROPERTY,  399-440. 

See  Vendors  and  Purchasers. 
.SALE  ON  APPROVAL, 

right  of  party  to  retract  in  case  of,  19,  and  n.  (p),  540. 
pleading,  618. 
SALE  OR  RETURN, 

effect  on  title  to  property,  19,  n.  (p),  540. 
pleading,  618. 
SAMPLE, 

delivery  of,  when  a  sufficient  delivery  under  statute  of  frauds,  563. 

sale  by,  amounts  to  a  warranty,  636. 

on  sale  by,  vendee  has  a  right  to  inspect  bulk,  648. 

if  inspection  refused  by  vendor,  vendee  may  rescind  contract, 
648. 
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and  reject  the  article  offered,  if  it  do  not  agree  with  sample, 
647. 
SATISFACTION.     See  Accord  and  Satisfaction. 
SAVINGS  BANK, 

remedy  of  depositors  against  trustees  of,  for  money  lodged  in,  391,  n. 

"  SAY," 

meaning  of  the  term,  in  a  mercantile  contract,  115,  n.  (m). 
SCIRE  FACIAS  ON  JUDGMENT, 

limitation  in,  1227,  n.  (6). 
SCOTCH  BANKRUPT  ACTS, 

effect  of  discharge  under,  on  debts  contracted  in  England,  1302. 
SCOTCH  DECREET, 

action  lies  on,  87,  88. 
SCRIP  IN  RAILWAY  COMPANY, 

contract  for  sale  of,  requires  stamp,  183. 
SEA, 

statutes  restricting  liability  of  carriers  by,  719,  n.  («). 
SEAL, 

contracts  under.     See  Deed  ;  Specialty. 
SEALING, 

necessary  to  a  deed,  4. 
SEAMAN.     See  Sailok. 
SEAWORTHY, 

meaning  of  the  term,  115,  n.  (m). 
SECURITIES, 

effect  of,  reserving  remedy  on,  by  creditor  in  a  composition  deed, 
775,  and  n.  {v),  1054,  n.  (m). 
SECURITY.    See  Bills  ;  Guaranties. 

promise  to  revive  void,  invalid,  63. 
SEDUCTION, 

not  a  good  consideration  for  a  promise  to  pay  money,  by  the  party 
guilty  of,  54,  57,  979. 

past,  will  not  render  void  specialty  founded  thereon,  980. 
SEPARATE  ESTATE, 

of  married  woman,  when  bound  by  her  contract,  256. 
SEPARATE  INSTRUMENTS, 

when  they  may  be  construed  together,  126,  and  n.  {t),  127. 
SEPARATION  DEED, 

not  sufficient  to  enable  wife  to  contract  as  feme  sole,  251. 

between  husband  and  wife,  when  valid,  998,  999. 

when  invalid,  989. 
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wife  considered  as  feme  sole  for  purpose  of  contract,  after,  252. 

and  husljand  not  liable  on  her  contracts,  252. 

effect  of  reversal  of,  252. 
SEQUESTRATION,  SCOTCH, 

bar  to  a  debt  contracted  in  England,  1302. 
SERVANTS,  837-868.     See  Master  and  Servant. 

remuneration  of  servant  by  share  of  proiits  not  to  make  him  a  part- 
ner, 335. 
SERVICES  AND  WORKS, 

1.  In  general,  796,  797. 

implied  promise  by  workman  to  use  due  care,  796,  and  n.  (J), 
and  by  other  party,  to  pay  for  work,  796,  and  ns.  (6^)  and  (c). 
promise  to  pay  additional  sum  for  same  labor,  796,  797,  and  n. 

right  of  action  in  respect  of,  797. 

contract  to  serve  without  contract  to  employ,  not  binding,  798. 

promise  to  work  gratuitously,  798,  and  n.  (y'). 

rule  where  services  are  given  with  a  view  to  legacy,  or  under 

contract  that  reward  should  be  optional,  or  fixed  by  employer, 

798,  and  n.  {g^). 
right  to  remuneration  of  bail,  trustees,  or  executors,  799. 
right  of  director  of  company  to  remuneration,  799. 
reward  advertised  to  discover  offender  or  lost  child,  799,  n.  (n). 

2.  At  what  time  right  of  action  accrues,  800. 

party  must  prove  performance  of  work,  800. 

when  right  of  action  accrues,  where  party  engages  to  work  up 

materials,  800. 
contract  to  pay  surveyor  when  price  obtained  by  employer,  800, 

801. 
contract  to  pay  for  procuring  a  tenant,  801. 

3.  Lien  of  workman,  801,  and  n.  (m),  802,  803. 

4.  Services  by  particular  persons. 

1.  Agents,  803-806. 

2.  Apothecaries  and  surgeons,  807. 

chemists,  807. 

implied  duty  of  medical  men,  808,  and  ns.  (c'),  («),  and  (/), 
809. 

3.  Arbitrators,  809. 

doubtful  whether  they  can  recover,  except  on  express  con- 
tract, 809. 

barrister  cannot  recover  as,  except  on  actual  contract,  810. 

may  recover  as  other  persons  for  their  services,  in  the 
United  States,  809,  n.  {i^). 
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4.  Attorneys,  810-821. 

bound  to  attend  personally  to  client's  business,  810. 
when  negligence  an  answer  to  action  for  fees,  813-815. 
when  liable  for  negligence,  815-820. 
when  entitled  to  discontinue  business  of  client,  820. 

5.  Authors,  822. 

6.  Builders,  carpenters,  and  other  workmen,  822-834* 

7.  Carriers,  681-735. 

8.  Counsel,  834,  835. 

9.  Physicians,  835. 

10.  Printers,  836. 

11.  Servants,  837-868. 

12.  Sheriffs,  and  other  ministerial  officers,  869-872. 

13.  Surveyors,  872,  873. 

14.  Witnesses,  873-875. 
SET-OFF,  1266. 

1.  Mature  of  right,  1266. 

defendant  not  bound  to  avail  himself  of,  1267. 

is  founded  on  statute,  1267. 

enactments  of,  1267. 

set-off  exceeding  plaintiff's  demand,  1267,  and  n.  {/)■ 

debts  of  different  natures  may  be  set-off,  1268,  and  n.  {g'). 

set-off  in  actions  on  bonds,  1268. 

2.  To  what  cases  tlie  statutes  apply,  1268. 

1.  The  action  must  be  for  a  debt,  1268. 

illustrations  of  this  rule,  1269-1271. 

tliere  cannot  be  set-off  against  claim  for  unliquidated  dam- 
ages, 1268. 

2.  The  sum  claimed  to  be  set  off  must  be  a  debt,  1270. 

instances  of  this,  1270-1276. 

unliquidated  loss  on  policy  of  insurance  not  the  subject  of, 

1270. 
nor  liability  under  guaranty,  1271. 
money  actually  paid  under  guaranty  may  be,  1271. 
when  master  may  set  off  value  of  goods  lost  by  servant's 

negligence,  in  action  for  wages  by  the  latter,  1272,  1273. 
money  due  on  a  judgment  may  be  set  off,  1273,  and  n. 

even  if  a  writ  of  error  be  pending,  1273. 

penalty  cannot  be  set  off,  1274. 

aliter  as  to  liquidated  damages,  1274. 

penalty  recoverable  by  statute  cannot  be  set  off,  1275. 
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nor  debt  barred  by  statute  of  limitation?,  1275. 

nor  debt  from  which  plaintiff  discharged  under  insolvent 

debtors'  act,  1275. 
attorney's  bill  may  be  set  off,  though  not  delivered,  1275, 

1276. 
in  action  by  joint  stock  banking  company  against  member 
4  thereof,  set-off  restricted  by  statute,  1276. 

aliter  when  member  sues  company,  1276. 

3.  Debt  must  be  due  when  action  brought,  1276,  and  n.  (/). 

and  at  the  time  of  the  trial,  1277. 

4.  Debts  must  be  mutual,  and  due  in  same  right,  1277. 

same  rule  applies  in  equity,  1277,  n.  (/.;). 

case  of  joint  plaintiffs,  1277. 

when  defendant  to  have  benefit  of,  though  some  plaintiffs 

improperly  joined,  ]  278. 
when  one  of  several  joint  defendants  may  set  off  debt  due 

to  him  alone  from  plaintiff,  1278,  and  n.  (r). 
effect  of  death  of  one  or  more  of  several  joint  creditors  or 

debtors,  1278,  1279. 
rule  where  debt  due  to  or  from  surviving  partner,  1278, 

1279. 
debt  due  to  or  from  executor,  1279. 
of  debt  from  testator  or  intestate,  1279. 
in  actioAs  by  or  against  husband  and  wife,  1280. 
equitable  set-off,  1280,  1281. 
set-off  by  agent  against  principal,  1282,  1283. 
by  principal  against  agent,  1283. 

rule  in  case  of  town  agent  and  country  attorney,  lfi83. 
when  principal  is  bound  by  set-off  against  agent,  306. 
3.  Of  set-off  and  mutual  credit  in  case  of  bankruptcy,  1283. 
what  are  mutual  credits  within  the  statute,  1283. 
such  as  will  terminate  in  debts,  1284. 
accommodation  acceptances  within  statute,  1285. 
but  not  agreement  to  indorse  bill  to  bankrupt,  1286. 
delivery  of  goods  by  bankrupt  before  bankruptcy,  within 

statute,  1287. 
any  demand  provable  under  bankruptcy,  subject  of,  under 

"  The  Bankruptcy  Act,  1861,"  1287. 
no  such  provision  in  32  &  33  Vict.  c.  71,  1287,  n.  (<). 
demands  must  be  due  in  same  right,  1288. 
must  have  existed  at  time  of  bankruptcy,  1 288. 
party  claiming  must  have  had  no  notice  of  bankruptcy, 
1288. 
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4.  Set-off  under  winding-up  clauses  of"  Companies  Act,  1862,"  1289. 

contributory  may  set  off  debt  due  to  him  by  a  limited  company 
when  sued  by  the  liquidator  in  a  voluntary  winding-up,  1289. 

so  in  case  of  an  unlimited  company  being  wound  up  by  the  court, 
1289. 

but  not  without  a  special  agreement  in  case  of  a  limited  company 
being  wound  up  by  the  court,  1289. 

5.  Pleading  a  set-off,  1289. 

it  must  be  specially  pleaded,  1289. 
plea  of,  to  be  taken  distributively,  1289. 
replication  to  plea  of,  1290. 
plea,  where  set-off  on  bond,  1290. 
replication  thereto,  1290. 
effect  of  not  giving  particulars  of  set-off,  1290. 
proof  of  set-off,  1290,  1291. 
where  there  are  cross  demands,  1290. 

effect  of  pleading  it,  but  not  setting  it  up  at  trial,  how  plaintiff 
should  proceed,  1291. 
SETTLEMENT, 

voluntary,  when  void,  570,  n.  {u). 

binding,  though  deed  retained  by  grantor,  4,  n.  (r). 
contract  to  indemnify  parish  officers  against  illegal,  986. 
marriage  settlement  of  infant,  202,  and  n.  (c). 
cost  of  preparing,  885,  n.  (c). 
SEVEEAL, 

contract  by  when  to  be  construed  as  joint  or  several,  139. 
SHAREHOLDER, 

in  joint  stock  company,  infant  may  be,  202. 
SHARES, 

contract  note  for  sale  or  purchase  of,  stamp  duty  on,  161,  n.  {p). 
liability  of  infant  for  calls  on,  201. 

in  joint  stock  bank,  contract  for  sale  of,  not  within  statute  of  frauds, 
541. 

or  in  mining  company,  on  cost-book  principle,  420,  541. 
or  in  a  railway  company,  541. 

held  otherwise  in  some  of  the  United  States,  541,  n.  (c'). 
in  joint  stock  bank,  contract  for  sale  of,  must   set  forth   registered 
numbers  of  shares,  541,  n._  (z). 

or  if  there  be  no  such  numbers  the  person  in  whose  name  the 
shares  are  registered,  541,  n.  (z). 
when  money  had  and  received  lies  to  recover  money  paid  by  allottee 
of,  926. 
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money  had  acd  received  lies  to  recover  money  paid  for  purchase  of, 
directors  not  assenting  to  transfer,  927. 

excepting  where  shares  bought  by  broker  for  a  purchaser 
on  London  Stock  Exchange,  927,  n.  (/). 

colorable  contract  for  sale  of,  the  intention  being  merely  to  pay  "dif- 
ferences," 1006,  1007. 

contract  for  sale  of,  in  illegal  company  void,  1013. 
SHERIFF, 

assignment  of  lease  by,  must  be  made  according  to  the  provisions  of 
the  statute  of  frauds  and  8  &  9  Vict.  c.  106,  459. 
SHERIFFS  AND  THEIR  OFFICERS, 

indemnity  by  sherilF,  when  good,  748. 

no  right  by  sheriff  to  fees  at  common  law,  869. 

right  to,  by  statute,  869. 

in  what  cases  entitled  to  poundage,  869,  870. 

or  extra  expenses,  871. 

remedies  for,  870,  and  ns.  (s)  and  (y),  871. 

remedies  against,  for  extortion,  &c.,  871,  872. 

sheriff's  bailiff  may  sue  attorney  in  cause  for  his  fees,  872. 

action  by,  to  recover  money  paid  to  execution  creditor,  in  ignorance 
of  an  act  of  bankruptcy  by  the  debtor,  933. 

action  against,  to  recover  money  paid  to,  in  order  to  redeem  goods 
seized  under  excessive  levy,  942. 

action  against,  to  recover  money  levied  under  execution,  949. 

agreement  to  indemnify,  when  void,  999,  and  n.  (u). 
SHIP, 

contract  for  the  transfer  or  sale  of,  to  be  in  writing,  90. 

transfer  of,  or  of  shares  in,  need  not  be  stamped,  181,  n.  (o). 

mortgagee  of,  cannot  treat  mortgagor  who  lets  it  as  his  agent,  277. 

power  of  master  of,  to  pledge  owner's  credit,  294,  295. 

sale  of,  "  with  all  faults,"  extent  of  vendor's  liability  in  case  of,  646. 

owner  or  master  of,  considered  a  carrier,  681,  682. 

implied  contract  by  owner  of,  to  indemnify  consignee  for  goods  hy- 
pothecated, 745. 

registered  owner's  liability  for  repairs  of,  834. 

mortgagor  of,  under  mortgage  in  violation  of  registry  act,  liable  on 
covenant  for  repayment  of  the  money  lent,  1002. 
SICKNESS, 

releases  laborer  in  ordinary  contracts  for  hire,  849,  and  u.  (/),  1080, 
n.  (0. 
SIGNATURE, 

at  common  law,  not  essential  to  a  deed,  4. 
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nor  is  it  rendered  so  by  tlie  statute  of  frauds,  99. 
of  contract  for  sale  of  goods,  under  statute  of  frauds,  98,  549. 
what  a  sufficient  signature  by  the  party,  549. 
signature  by  broker  of  bought  and  sold  note,  99,  550. 
by  auctioneer,  99,  558. 

who  may  be  an  agent  to  sign  within  the  statute,  99,  553. 
authority  of  such  agent,  when  it  need  be  in  writing,  99. 
when  not,  99,  553. 

authority  need  not  be  given  to  agent  before  time  of,  554. 
to  written  acknowledgment  to  revive  a  debt  under  statute  of  limita- 
tions, 1248. 
SILENCE, 

when  contract  implied  from,  86. 
SIMONY,  1019,  1021. 
SIMPLE  CONTRACTS, 

include  verbal  contracts,  and  written  contracts  not  sealed  and  deliv- 
ered, 5. 
definition  and  requisites  of,  10. 
SIMPLEX  COMMEND ATIO  NON  OBLIGAT,  639. 
SLIGHT  NEGLIGENCE, 

what,  662,  663. 
SMUGGLING, 

contracts  for  the  purpose  of,  void,  583. 
SOLICITOR.     See  Attorney. 

in  a  cause,  infant  bound  by  the  conduct  of  his,  202. 
infant  may  bind  himself  by  employing,  to  prepare  marriage  settle- 
ment, 202. 
when  personally  liable  on  undertakings  entered  into  by  him  on  be- 
half of  his  client,  311,312. 
SPECIAL  PLEADER, 

not  at  the  bar  may  recover  fees,  835. 
SPECIALTY, 

what  constitutes,  4. 

mutuality  not  generally  required  in,  4. 

how  it  differs  from  simple  contract,  4-11. 

consideration  not  in  general  necessary,  6,  7. 

cases  in  which  some  consideration  necessary,  6,  n.  (i),  7,  n.  (c). 

deed  which  operates  in  restraint  of  trade  must  show  consideration,  6, 

n.  {b). 
estoppel  by,  7. 

merger  by  taking  specialty  for  simple  contract  debt,  9,  1 1 60. 
remedies  on,  9. 
aiFect  the  realty,  9. 
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specialty  debt  entitled  to  priority  in  payment  of  deb.ts  of  a  testator  or 
intestate,  10. 

and  simple  contract  debts  now  stand  in  equal  degree,  10,  n.  (o). 

pleading  in  actions  on,  10. 

common  counts  cannot  be  used  in  actions  on,  10. 

deed  inter  partes,  stranger  cannot  sue  upon,  77. 

except  in  the  case  of  covenants  which  run  with  the  land,  78. 

or  with  the  reversion,  78. 

or  under  the  statute  8  &  9  Vict.  c.  106,  78. 

when  heir  may  sue  upon,  78. 

special  action  on,  by  statute,  78. 

not  to  be  stamped  as  agreements  but  as  deeds,  162. 

where  no  consideration  is  expressed  in,  parol  evidence  of  a  good  con- 
sideration is  receivable,  149,  n.  (r). 

aliter  if  one  specific  consideration  only  be  mentioned  therein,  149,  n. 
(r). 

but  where  nominal  consideration  expressed  in,  parol  evidence  may  be 
given  of  the  real  consideration,  149,  n.  (r). 

cannot,  at  law,  be  varied  or  discharged  by  parol,  783,  1148. 

rule  in  equity,  784. 

liability  of  a  party  non  compos,  upon,  188. 

accord  and  satisfaction  cannot  be  pleaded  to  a  deed  before  breach, 
1131. 

limitation  in  action  on,  1227-1229. 
SPECIFIC  PEEFORMANCE, 

inadequacy  of  consideration  is  not  a  ground  for  equity  to  refuse  to 
decree,  403. 

1.  In  action  by  vendor  against  purchaser, 

plaintiff  must  prove  offer  to  show  a  good  title,  424. 

and  his  readiness  to  execute  conveyance,  424. 

when  he  must  prove  tender  of  conveyance,  424,  and  n.  (t). 

conveyance  that  may  be  required  under  different  contracts,  1058, 

n.  id'). 
time  of  performance,  1068,  1069. 
inquiry  as  to  title,  1068. 

2.  In  action  by  purchaser  against  vendor, 

plaintiff  must  in  general  prove  tender  of  conveyance,  427. 

otherwise   in   some   of  the   American 
states,  427,  n.  (e). 
what  objections  to  title  are  regarded  by  court  of  law,  428. 
any  good  title  not  sufficient,  429. 
where  a  bill  has  been  filed  for,  equity  will  restrain  an  action  brought 
to  recover  deposit,  427,  n.  (h). 
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equity  will  not  enforce  a  contract  for  sale  without  reserve,  where  there 

has  been  interference  by  the  vendor,  409. 
or  any  puffer  employed,  by  statute  30  &  31  Vict.  c.  48,  408,  409. 
of  a  contract  with  a  penalty,  1320,  1326. 
jurisdiction  to  enforce,  1420-1434. 
primary  remedy  in  equity,  1420. 
power  of  court  on  bill  for,  to  grant  damages,  1420,  and  n.  {q). 

under  Lord  Cairns's  act,  1422-1424. 

to  what  cases  the  act  applies,  1422,  1423. 

discretionary  with  court,  1423. 
purely  equitable,  1424. 
principle  of  decreeing  specific  performance,  1424. 

inadequacy  of  relief  by  damages,  1424,  and  n.  (ii). 
jurisdiction  not  confined  to  contracts  for  sale  of  land,  1425. 

extended  to  chattels,  when,  624,  n.  {I),  1425,  and  n.  (y). 

shares  in  railway  or  other  public  company,  1426,  and 

n-  {9)- 
subject  matter  of  contract  out  of  court's  jurisdiction,  1427,  and 
n.  (m). 
vendor  may  sustain  bill  for  purchase-money,  though  he  has  adequate 
remedy  at  law,  1427,  1428. 

on  the  ground  of  mutuality,  1428. 
as  to  building  contracts,  1428,  1429. 

where  building  or  other  work  is  by  way  of  easement  or  accom- 
modation, 1429. 
where  there  has  been  part  performance  of  a  contract  of  this 
description,  1430,  1431. 
as  to  a  contract  for  sale  of  the  good-will  of  a  business,  1431. 
as  to  partnership  contracts,  1431. 

contracts  for  personal  services,  1431. 
an  agreement  to  make  a  will,  1431,  n.  (k). 
contract  for  yearly  tenancy,  1432. 
lease  where  term  agreed, upon  has  expired,  1432. 
agreement  to  insure,  1432. 

for  copyright,  1432. 
award,  1433. 

contract  to  write  a  book,  1 432. 

contract  to  perform  at  a  theatre,  negatively  enforced,  1433. 
existence  of  easier  remedy,  1433. 

plaintiff  cannot  proceed  at  once  both  at  law  and  in  equity,  1433. 
decreed,  although  contract  may  vest  estate  in  purchaser,  1434. 
always  a  matter  of  discretion  not  arbitrary,  but  judicial,  1 434. 
of  contract  with  a  penalty,  1320,  1321,  1482. 
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by  whom  may  be  enforced,  1435. 

at  suit  of  purchaser,  or  his  representatives,  1435. 

of  vendor,  or  his  representatives,  1435. 
not  at  suit  of  one,  not  party  nor  privy  to  the  contract,  1435. 
assignee  of  the  contract,  1360,  1361. 
against  whom,  may  be  enforced,  1436-1442. 

against  vendor,  and  those  claiming  under  him  with  notice,  1436, 
and  n.  (h). 

person  receiving  notice  after  a  verbal  contract  for  convey- 
ance, 1436,  1437. 
as  to  the  effect  of  notice  from  possession,  1437,  and  n.  (/), 
against  parties  claiming  under  a  prior  title,  which  vendor 

might  have  displaced  by  conveyance,  1437. 
on  contracts  by  one  of  several  executors,  1438. 
voluntary  settlor,  1438,  1439. 
trustee,  under  a  sale  which  constituted  a  breach  of  the  trust, 

1438,  and  n.  {n). 
contract  for  sale  of  married  woman's  estate,  1437,  and  n. 
(y),  1439,  and  n.  (u). 

where  she  is  entitled  for  her  separate  use,  or  has  power 
to  appoint,  1440. 
when  husband  may  enforce  wife's  contract,  1440,  1441. 
whether  wife  may  adopt  husband's  contract,  1441. 
vendor's  contract  cannot  be  enforced  against  parties  claiming 

under  jirior  absolute  title,  1441. 
purchaser's  contract  will  be  enforced  against  himself  and  his 

representatives,  1441. 
separate  estate  of  married  woman,  1441,  1442. 
as  to  the  parties  to  a  suit  for  specific  performance,  1442. 

generally  only  parties  to  the  contract  are  necessary,  1442. 
receiver  or  steward  not  to  be  joined,  1442. 
wife  of  vendor,  1442. 

mortgagor  on  sale  by  mortgagee  under  power,  1442. 
mortgagee  on  sale  by  mortgagor,  1442. 
person  who  has  joined  in  sale  in  respect  of  other  property, 

&c.,  1442. 
person  claiming  adverse  interest,  1442. 
stranger  to  the  contract,  1442. 
persons  having  adverse,  or  no  rights,  cannot  join  vendor  as  co-plain- 
tiff, 1443. 

but  it  seems  may  be  made  defendants,  1443. 
purchaser  of  one  lot,  as  to  suit  in  regard  to  another  lot,  1444,  and  n. 
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agent  where  contract  under  seal,  1444. 

not  under  seal,  1444. 
auctioneer,  1444. 
when  agent  improper  party,  1445. 

proper  party  against  purchaser,  on  death  of  vendor,  1445. 
when  heir  unnecessary  party,  1445. 
proper  parties  to  purchaser's  bill,  1446. 

proper  parties  to  suit  by  or  against  purchaser  on  alienation  by  ven- 
dor, 1446. 
cestuis  que  trust,  when  unnecessary  parties,  1446. 
proper  parties  on  death  of  purchaser,  1446,  1447. 
proper  parties  on  alienation  by  purchaser,  1447. 
as  to  the  bill,  1447. 
form,  1447. 

what  must  allege,  1447-1449. 
signature  need  not  be  alleged,  1447. 
eifect  of  alleging  agreement  without  stating  that  it  was  in 

writing,  1447,  and  n.  {k). 
how  letters  are  to  be  referred  to,  1448. 
whether  inferences  of  law  are  to  be  stated,  1448. 
whether  waiver  of  lien,  1448. 

facts  supporting  the  waiver,  1448. 

eifect  of  omitting  statement  of  requisite  consent,  1448. 
allegation  of  performance  of  condition,  1448. 
what  relief,  under  prayer  for  general  relief,  1449. 
as  to  how  plaintiff's  case  may  be  sustained  in  absence  of  written 
agreement,  1449-1460. 
fraud,  1449,  1450. 
part  performance,  1450-1455. 
delivery  of  possession,  1451. 
retention  of  possession,  1451,  1452,  1453. 
act  of  possession  referable  to  preexisting  tenancy,  1462. 
acts  continued  for  many  years  under  assumpt;on   of  con- 
tract, 1453. 
what  are  insufficient  acts,  1453. 

done  under  incomplete  contract,  1453. 
done  without  reference  to  contract,  1453. 

payment  of  part  or  whole  of  purchase-money,    1453, 

and  n.  {w). 
payment  by  instalments,  1454, 
change  of  residence,  1454. 
marriage,  1454. 
vol-  ir.  69 
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family  arrangement,  145ij. 
party  must  show  contract  and  terms,  1-1^)5,  14')6. 

and  that  acts  of  part  performance  are  solely  referable  to 
the  agreement,  1455. 
where  terms  of  contract  left  uncertain  on  the  proof,  1456,  1457, 

and  n.  (x). 
acts  by  defendant  merely  to  his  own  prejudice,  not  part  perform- 
ance, 1457. 
part  performance  as  to  one  of  several  lots  sold,  1457. 
sales    by  auction  and  in   bankruptcy  within    statute  of  frauds, 
1457. 
admission  of  agreement  by  defendant  and  statute  of  frauds  not  in- 
sisted on,  1457,  1458,  and  n.  (?). 
written  agreement  alleged,  with  parol  variation  in  favor  of  defendant, 

1459. 
as  to  specific  performance  of  written  contract  with  parol  variation  in 
favor  of  plaintiff,  1459,  14G0. 

subsequent  parol  variation  partly  performed,  1459,  1400. 
as  to  grounds  of  defence  against  plaintiff's  riglit  to  specific  perform- 
ance, except  with  variation,  of  the  original  agreement,  14G0. 
fraud  or  mistake  affecting  terms  of  agieement,  14G0. 
fraud,  mistake,  or  surprise  inducing  defendant  to  enter  into  agree- 
ment, misapprehending  its  effect,  14C1. 

as  where  terms  of  agreement  are  ambiguous,  1461. 
mere  suspicion  of  fraud  not  gTound  for  relief,  1462. 
mistake  relied  on  must  be  clearly  proved,  1-162. 
misrepresentation  or  unfulfillt-d  promise  inducing  defendant  to  enter 

into  agreement,  knowing  its  terms  and  effect,  14152. 
stipulation  omitted  by  mistake  no  defence,  146;!. 

nor  is  a  breach  by  plaintiff  of  an  indepen<lent  stipulation,  1463. 
subsequent  parol  variation,  part  performed,  1464. 
as  to  grounds  of  defence  entirely  negativing  plaintiff's  right  to  specific 

jierformance,  1464. 
personal  incapacity  to  contract,  of  defendant,  1464. 

intoxication,  1465. 
personal  incapacity  of  plaintiff,  how  far  defence,  1465,  and  n.  (j). 
illegality,  146G,  and  n.  (p). 
interference  with  rights  of  third  persons,  1467. 
inability  of  court  to  execute  the  contract,  1  I(i7,  and  n.  (v). 
contract  to  make  railway,  1 467,  n.  (f). 
as  to  building  contracts,  1467,  n.  (c). 
contracts  to  work  mines  or  quari'ies,  14  67,  n.  (v). 
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contract  to  do  future  acts,  1467,  n.  (y). 
accessary  agreement,  14G7,  n.  (y). 
part  of  an  award  or  contract,  14G7,  n.  ((,■). 
imj-olicy,  14G8,  1409. 
breach  of  trust,  1468. 
improvident  contract  by  agent,  1469. 
agreement  for  a  partnership,  1468. 
hardship,  1470,  and  n.  {q),  1471,  1473. 

breach  of  trust,  when  defence  on  this  ground,  1471. 

when  hardship  not  available  as  a  defence,  1472. 

on  members  of  a  corporation,  1472. 

when  hardship  must  be  proved  to  have  existed,  1473. 
contract  procured  by  fraud,  mistake,  surprise,  misrepresentation,  con- 
cealment, 1473,  and  ns.  {m)  and  (re), 
mistake  as  to  authority  given  to  auctioneer,  1474. 

inadvertence,  1474. 

as  to  legal  consequences  of  an  act,  1474. 

as  to  purposes  for  which  property  may  be  used,  1474. 
frand,  1474. 

mortgage  intended,  but  absolute  conveyance  taken,  1474,  and 
n.  (r). 
duress,  1  i75. 

one  of  several  representations  untrue,  1475. 
partial  misrepresentation,  1475. 

where  representation  has,  or  might  have,  been  tested,  147G,  1477. 
where  it  is  on  matter  of  mere  speculation,  147G. 
fraud  of  third  person,  1477. 
ambiguous  and  uncertain  description,  1477. 
presumption  from  terms  of  description,  1477,  n.  {n). 
want  of  mutuality  of  remedy,  1478,  and  n.  (o),  1479. 
enforcement  of  contract  matter  of  judicial  discretion,  1479. 
vendor,  having  no  title,  contracting  to  sell,  1479,  1480,  and  n.  (c). 

having  only  a  defective  title,  time  to  complete,  1479,  n.  (x). 
when  purchaser  precluded  from  taking  objection,  1481. 
existence  of  incumbrance,  effect  of,  1481. 
nominal  contractor,  1481. 

effect  of  penalty  for  non-performance,  1320,  1321,  1482. 
action  at  law  for  damages,  never  existing  or  lost,  1482,  and  n.  (.«). 
contract  incapable  of  complete  performance,  1483. 
want  or  defect  of  title  to  part  of  the  estate,  1483. 
estate  affected  by  public  nuisance,  1 483. 
destruction  or  deterioration  of  estate  subsequent  to  contract,  1484. 
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whether  vendor  bound  to  insure,  1484. 
when  want  of  title  available  defence  to  vendor,  1485. 
vendor  not  compelled  to  procure  concurrence  of  parties  whose  con- 

eui'rencc  he  has  no  right  to  require,  1485,  1486. 
by  husband  of  contract  to  convey  his  wife's  estate,  1485,  and  b.  (»), 

1486. 
conveyance  of  part  of  estate   compelled  with  an   abatement,  1487, 

1488. 
no  abatement  for  defect  of  title,  except,  &c.,  1488. 
abatement  in  case  of  partial  interest,  1 489. 
indemnity  not  enforced  against  either  party,  1480,  1490. 
abatement  of  purchase  money,  1490. 

right  to  abatement,  lost,  by  purchaser  contracting  with  notice  of  de- 
fects, 1490. 
when  vendor  bound  to  make  good  interest  sold  out  of  higher  interest 

held  by  him,  1491. 
when  purchaser  refusing  to  complete  with  abatement  may  resist  spe- 
cific performance,  1491. 

when  estate  is  of  different  tenure,  1491. 

or  held  in  different  manner,  1491. 

or  no  title  shown  to  extent  of  interest  contracted  for,  1492. 

or  no  title  shown  to  material  part  of  the  estate,  1492, 

or  to  one  of  two  estates    included    in    a    single    contract, 

1492. 
or  where  incumbrances  or  liabilities  exist  which  would  af- 
fect the  enjoyment  of  the  estate,  149.'!. 
or  matters  exist  which  increase  proposed  liability  of  pur- 
chaser, 1493. 
or  which  affect  the  enjoyment  of  material  part  of  the  prop- 
erty, 1494. 
defect  in  title  to  one  of  several  lots,  effect  as  to  remainder,  1494. 
benefit  of  defence,  when  lost  to  purchaser,  1495,  and  n.  {y), 
by  knowledge  of  defect  at  time  of  contract,  1495. 
by  proceeding  with  treaty  after  having  knowledge,  1495. 
by  taking  possession,  1495. 
defects  in  title  not  available  as  a  defence  to  purchaser,  1496. 
limited  rights  of  common,  1496. 
small  quitrents  or  charges,  1496. 
existence  of  right  of  way,  1496. 
purchaser  not  bound   to   accept  doubtful  or  merely  equitable  title, 
1496,  1497. 
or  consent  to  a  case  being  sent  to  law,  1497. 
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doubt  must  be  a  reasonable  one,  1497. 

clifFerenoe  between  doubts  on  law  and  on  construction,  1498. 
decision  of  court  below,  if  reversed  on  appeal,  does  not  leave 
title  doubtful,  1498. 
as  to  doubts  respecting  facts,  1499. 
pendency  of  adverse  suit,  1499. 
remarks   on   doubtful   title   in   PyrJce   v.  Waddingham,    1499, 

1500. 
matters  relating  to  consideration,  1501. 

inadequacy,  when  vendor's  defence,  1501. 
on  sale  of  reversionary  interest,  1502. 
sale  by  auction,  1503. 

failure  of  contingent  consideration,  1502,  1503. 
excessive  consideration,  when  purchaser's  defence,  1503. 
when  property  is  of  uncertain  value,  1504. 
purchase  connected  with  loan,  1504. 
future  consideration  which  cannot  be  enforced,  1504. 
when  price  fixed  by  valuation,  1504. 
conduct  of  plaintiff  after  contract,  when  and  what  a  defence,  1505. 
release,  waiver,  delay,  1505,  1506,  1507. 
election  of  other  remedy  for  breach  of  contract,  1505. 
waste  of  estate,  1508. 

ejectment  of  purchaser  rightfully  in  possession,  1508. 
inability  of  vendor  to  perform  a  material  stipulation  under  con- 
tract, 1508,  1509. 
forfeiture,  1509. 

antedating  lease,  to  give  remedy  for  prior  breach,  1509. 
action  brought  and  damages  recovered,  1509. 
SPIRITS, 

sale  of,  when  illegal  under  tippling  act  (24  Geo.  2,  c.  40),  and  25  & 
26  Vict.  c.  38,  594. 
SPIRITUAL  COURT, 

jurisdiction  of,  iu  suit  by  churchwardens,  396,  n.  (d). 
SPLITTING  UP, 

or  dividing  a  cause  of  action,  1172,  andn.  (c^). 
effect  of  judgmeut  recovered  for  part,  1172,  and  n.  (c^). 
STAGE-COACH  PROPRIETOR, 
is  a  common  carrier,  682,  683. 

liability  of,  in  case  of  injury  to  passengers,  726-735. 
STAKEHOLDER, 

when  liable  for  money  had  and  received,  903,  919,  920. 
is  agent  or  trustee  for  both  parties,  919. 
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liability  of  stakeholder  for  money  or  stake  deposited,  920,  921. 

liability  of  auctioneer  as,  920. 
STAMP  ACT  (f!S  &  34  Vict.  c.  97), 

provisions  of,  161. 

penalty  for  giving  unstamped  receipt,  1121,  1122. 
STAMP  LAW,  FOREIGN, 

effect  of,  on  foreign  contract  souglit  to  be  enforced  here,  134. 
on  foreign  receipts  tendered  as  evidence  here,  134. 
STAMPS, 

1.  Enactments  of  stamp  act  as  to  agreements,  161. 

attested  copies  chargeable  with  same  duty  as  agreement,  162. 
exemption  of  examined  copies  produced  as  secondary  evidence, 
162. 

2.  What  agreements  require  a  stamp,  162. 

stamp  act  to  be  construed  strictly,  162. 

contracts   under  seal  not  to  be  stamped  as  agreements  but  as 

deeds,  1 62. 
agreement  not  required  to  be  reduced  into  writing  in  order  that 
it  may  be  stamped,  1C2. 

but  if  in  writing,  even  although  writing  unnecessary,  it 
must  be  stamped,  162. 
subject-matter  must  be  of  the  value  of  5/.,  163. 
agreements  incapable  of  being  valued  by  pecuniary  standard  not 

within  the  stamp  act,  163. 
as  a  written  contract  to  marry,  163. 
.and  undertaking  to  bailiif  to  indemnify  him  for  making  distress, 

163. 
cases  as  to  what  is  the  subject-matter,  163. 
what  kind  of  memorandum  is  within  tlie  act,  165. 
exemption  by  the  act  of  receipts  for  goods  given  by  inland  car- 
riers, I  6-1,  n.  (/). 
instruments  which  do  not  require  a  stamp,  165. 
mtive  proposals  need  not  be  stamped,  166. 
alitef  if  memorandum  contains  terms  of  contract,  though 

not  signed,  166. 
when  prospectus  i-equires,  167. 

agreement  referring  to  former  written  agreement,  167,  168. 
claim  for  extra  work,  1  68. 

rule  where  contract  is  contained  in  several  letters,  168. 
or  agreement  incorporates  another  agieemeut,  16;). 
mere  cognovit,  or  I  O  II,  unless  it  contains  terms  of  agrep- 
meut,  does  not  require  a  stamp,  169. 
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or  consent  by  defendant  to  judge's  order,  169. 
or  admisaioii  of  debt,  or  receipt  of  bills  as  deposit,  169,  170. 
or  autliority  to  pay  money,  171. 
or  attornment,  171. 

when  ordor  to  pay  money  must  be  stamped  as  inland  bill. 
]7],n.(r). 
rules  for  ascertaining  what  is  an  agreement  within  the  statute, 

171. 
main  object  of  instrument  to  be  considered,  171. 
instances,  172. 

3.  When  several  stamps  are  required,  173. 

when  several  contracts,  each  of  the  value  of  oL,  stamp  required 
for  each,  173. 

rule  in  the  case  of  several  demises,  in  one  instrument,  to  differ- 
ent persons,  173. 

rule  where  there  is  only  one  subject-matter,  173. 

rule  in  case  of  subsequent  agreement  relating  to  former,  174. 

or  varying  it,  174. 

or  referring  to  it,  174. 

4.  Effect  of  want  of  stamp,  175. 

officer  of  court  to  take  the  objection  for  omission  or  insufficiency 

of  stamp,  175. 
general  rule,  175. 
if  plaintiff  gets    through  his  case  without  disclosing  that  there 

is  a  written    agreement,  defendant  must  produce   agreement 

stamped  to  make  it  evidence,  176,  177. 
rule  in  case  of  agreement  lost  or  destroyed,  177. 
when  party  refuses  to  produce,  presumption  that  instrument  was 

stamped,  177. 
application  to  get  instrument  stamped,  which  is  in  the  hands  of 

opposite  party,  177.  n.  (p). 
rule  where  stamp  is  effiiced,  178. 
effect  of  "denoting  stamp,"  178. 

no  new  trial  for  ruling  of  judge  that  stamp  sufficient,  178. 
unstamped  instrument  admissible  for  collateral  purposes,  178. 
when  security  wrongly,  or  not  stamped,  has  been  given  for  a 

preexisting  debt,  an  action  will  still  lie  for  the  debt,  179. 
when  stamp  may  be  affixed,  179. 
stamping  at  the  trial,  180. 
when  penalty  payable  on  stamping,  180. 
on  contract  executed  abroad,  180. 
on  deeds,  after  execution,  180. 
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restamping,  when  necessary,  180. 
rule  in  case  of  alteration  in  instrument,  180. 
.5.  Exemptions  from  stamp  duty,  181. 

agreement  or  memorandum  whereof  the  matter  is  under  5Z.,  181. 
agreement  or  memorandum  for  hire  of  servant,  181. 
or  sale  of  goods,  wares,  or  merchandise,  181. 
or  hire  of  sailor,  181,  and  n.  {p). 
transfers  of  ships  or  shares  in  ships,  181,  n.  (o). 
exemption  as  to  contracts  relating  to  the  sale  of  goods,  181. 
extends  to  guaranty  for,  181. 
primary  object  must  be  the  sale  of  goods,  181. 
rule  as  to  contracts  for  the  manufacture  of  goods,  182. 
contracts  for  sale  of  growing  and  other  crops,  unconnected 

with  interest  in  land,  exempt,  181,  182. 
contracts  for  sale  of  such  crops  conferring  an  interest  in 

land,  not  exempt,  183. 
nor  contracts  for  fixtures,  183. 

contracts  for  work  and  materials,  when  exempt,  183. 
sale  of  scrip  not  exempt,  183. 
exemptions  by  9  Geo.  4,  c.  14;  promise  by  infant  to  pay  debt 

barred  by  statute  ;  representation  as  to  character,  &c.,  183. 
contracts  under  orders  of  poor  law  commissioners,  183. 
contracts  made  by  boards  of  health,  184. 
on  receipts,  1120. 
STATUTE  OF  FRAUDS,  90-102.     See  Frauds,  Statute  of. 
STATUTE    OF    LIMITATIONS,    1214-1265.       See   Limitations, 

Statute  of. 
STATUTES, 

general  words  in,  how  construed,  120. 

in. construction  of,  all  the  clauses  to  be  read  together,  118,  u.  (z). 
STOCK, 

contract  note  for  sale  or  purchase  of,  stamp  duty  on,  161,  n.  {p). 
money  lent  does  not  lie  to  recover  loan  effected  by  transfer  of,  876. 
money  had  and  received  will  not  lie  to  recover  value  of,  902. 
damages  in  action  for  not  replacing,  1332. 
STOCK-JOr.BING, 

money  lent   to  or  paid   for  defendant   to   satisfy  differences,   &c.,  on 

stock-jobbing  bargains  cannot  be  reco\'ered,  .s96,  897. 
Stat.  7  Geo.  2,  c.  8,  as  to,  repealed  by  23  &  24  Vict.  c.  28,  1011. 
STOLEN  GOODS, 

sale  of,  to   innocent  purchaser,  does   not  transfer  property  therein, 
534. 
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except  when  sold  in  market  overt,  535. 

when   owner  of,   is   entitled  to  restitution,  notwithstanding   sale  in 
market  ove.rt,  535,  536. 
STOPPAGE  IN  TRANSITU, 
of  the  right  of,  600,  and  n.  (i^). 
nature  of,  601,  and  n.  (J), 
effect  of  exercising,  601,  and  n.  (c). 
does  not  rescind  contract,  601,  and  n.  (c). 
when  it  may  be  exercised,  602. 

tyhen  goods  are  to  be  considered  in  transitu,  602,  and  n.  (/). 
instances,  603,  604. 
how  the  right  is  lost,  605. 
if  transitus  once  at  an  end,  subsequent  removal  does  not   revive  the 

right,  605. 
eiFect  of  part  delivery  under  entire  contract  for  sale,  606. 
right  may  be  lost  though  goods  not  removed  since  sale,  606. 
right  lost  where  carrier  holds  as  warehouseman  for  vendee,  606,  607. 
right  may  be  lost  before  goods  reach  their  ultimate  destination,  607. 
effect  of  marking  goods  by  vendee  whilst  in  carrier's  hands,  G08. 

or  indorsement  by  consignee  of  bill  of  lading,  608. 

or  delivery  of  shipping  note,  608. 

or  pledge,  &c.,  of  bill  of  lading  by  consignee,  608,  609. 

or  bill  outstanding  for  price,  609. 

or  of  vendee  paying  part  of  price,  608,  609. 
right  not  barred  by  foreign  attachment,  609. 

or  by  carrier's  lien  against  vendee,  609. 

or  agent's  claim  on  goods,  609. 
effect  of  indorsement  of  bill  of  lading  by  consignor,  609. 
how  the  right  may  be  exercised,  610. 

sufficient  to  give  notice  of  claim  to  person  in  custody  of  goods, 
610. 

requisites  of  this  notice,  611,  n.  (t). 
insolvency  or  bankruptcy,  does  not  amount  to  stoppage,  609,  n.  (/). 
by  whom  exercised,  609. 
not  by  surety,  or  one  having  mere  lien,  609. 
agent,  609. 
consignor,  who  to  be  cnn.sidered,  609. 

See  Sale  of  Goods. 
STRANGER  TO  THE  CONSIDERATION, 

effect  of  plaintiff  being,  74-78.     See  Consideration. 

satisfaction  by,  1133. 

alteration  of  an  agreement  by,  11 61,  1168,  n.  (g). 
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STRAW, 

tenant's  right  to,  on  quitting,  o08. 

custom  controlled  by  special  agreement,  508. 

rule  where  there  is  no  incoming  tenant,  510. 
STYLE,  OLD, 

parol  evidence  of  custom  to   observe,  when  admissible  in   demises, 
146. 
SUBMLSSfON  TO  ARBITRATION, 

mutual  promises  of  parties  to,  good  consideration,  47. 

by  one  partner,  does  not  bind  the  firm,  351. 
SUFFICIENCY  OF  CONSIDERATION.     Sue  Consideration-. 

rules  as  to  deeds,  G,  and  n.  (6),  7,  n.  (c). 

geneial  rule  as  to,  in  cases  of  simple  contract,  27. 
SUNDAY, 

sale  of  goods  on,  when  illegal,  588,  n.  (f^),  589-590. 

other  contracts  on,  590,  591,  1017. 

what  works  within  exception  in  statute,  1017,  ns.  (r)  and  (=:'). 

SURETY.       Sec  GUAKANTIKS    AND    IxDKJtNlTIES. 

when  discharged  by  alteration  of  the  terms   of  guaranty,  778,1162, 
n.{t). 
SURGEONS.     See  Registhation  xjndek  Medical  Act. 

their  qualifications,  807. 

when  entitled  to  recover  for  medicines,  807. 

liability  for  negligence  or  unskilfulness,  607,  808,  and  n.  (c^). 

rule  of  responsibihty,  808,  n.  (c'). 
SURPRISE, 

relief  in  equity  against  written  agreement  on  ground  of  159. 

parol  evidence  admissible  in  such  cases  of  the  real  terms  of  the  con- 
tract, 159. 
SURRENDER, 

of  estate  at  will,  when  a  good  consideration,  49,  50. 

must  be  in  writing  under  sta'ute  of  frauds,  457-401. 

when  it  must  be  by  deed,  458. 

by  operation  of  law,  what  amounts  to,  459-471. 
SURVEYOR, 

right  of,  to  sue  for  commission  on  sum  to  be  oUaincd  by  employer 
for  property  sold,  when  it  accrues,  800,  801. 

implied  duty  and  liability  of,  872. 

bound  to  possess  and  exercise  I'easonablc.  skill,  872. 

if  guilty  of  gi'oss  negligence  cannot  recover  his  fees,  872. 

claim  of,  to  reinvneiution,  how  legulaled,  873. 

expenses  of,  when  called  as  witness,  875,  n.  {b). 
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SURVEYOR  OF  HIGHWAYS, 

not  liable  personally  to  parties  who  repair  roads,  398. 
right  of,  to  sue  his  predecessor,  398. 

TAXES.     See  Property  Tax. 

as  between  landlord  and  tenant,  472. 
where  there  is  no  contract,  472. 
where  there  is  a  contract,  472. 

contract  to  pay,  by  tenant,  need  not  bo  in  express  terms,  472, 473. 
paid  by  compulsion,  may  be  received  back  if  illegal,  942. 
TELEGRAPH, 

dispatch,  contract  made  by,  18,  n.  (m). 

within  statute  of  frauds,  18,  n.  {m),  549,  550. 
a  person  who  sends  a  message  by,  not  liable  for  mistake  of  clerk,  185, 
n.  (.). 
TELEGRAPH  COMPANIES, 

how  far  classed  with  common  carriers,  683,  n.  {h). 
their  duties  and  liabilities  in  sending  dispatches,  685,  n.  (Ji),  G90,  ii.  (/"). 
rule  restricting  time  for  making  claim  against,  003,  n.  (m). 
measure  of  damages  for  default  in  sending  messages,  725,  n.  (i). 
TENANT.     See  Lwdlord  and  Tenant. 
TENANT  IN  COaiMON, 

holding  over,  does  not  bind  his  companion,  452. 

money  had  and  received  does  not  lie  by,  against  his  co-tenant  for  re- 
ceiving more  than  his  share  of  the  profits,  907  ;  but  see  515,  n.  {d). 
TENDER, 

of  conveyance  by  purchaser  to  vendor  in  general  necessary,  427. 

when  not,  4"28. 

in  the  United  States,  427,  n.  (e). 

what  kind  of  conveyance  purchaser  may  re- 
quire, 429,  n.  (o). 
need  not  be  averred  by  vendee,  in  action  on  contract  to  deliver  goods 

on  request,  1072. 
1.    Wlieu  available  as  a  defence,  1184,  and  n.  (e). 
reason  for  this,  1184,  n.  (e). 
in  all  cases  of  pecuniary  demands,  reducible  to  certainty,  1184. 
of  goods  or  money,  substantial  performance,  and  why,  1184,  n.  (e). 
defendant's  course,  if  money  not  formally  tendered,  1184,  n.  (c). 
its  effect,  1185. 

does  not  bar  or  extinguish  debt,  1185,  and  n.  (i). 

admits  contract  and  facts  stated  in  that  part  of  count  to  which  it 

is  pleaded,  1185,  1186,  and  n.  (^•'). 
as  to  tendering  amends  in  actions  of  tort,  1185,  n.  {h). 
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tender  of  composition  money  to  a  non-assenting  creditor  plead- 
able in  bar  to  action  by  him,  lci08. 
principle  of  the  plea  of,  1185,  n.  {k). 

payment  into  court,  of  the  money  tendered,  1185,  n.  (»'). 

2.  By  whoiu  tender  to  be  made,  1186,  and  n.  (ni). 

need  not  be  by  debtor  in  person,  1186. 
may  be  made  by  agent,  1186. 
or  by  stranger,  for  an  idiot,  1186. 

on  behalf  of  infant,  1186,  n.  (in). 

3.  To  ivhom  to  be  made,  1186,  1187. 

need  not  be  to  creditor  in  person,  1186. 

good  when  made  to  agent  or  clerk,  distraining  broker,  attorney, 

&c.,  1186,  n.  (?j),  1187,  .and  n.  {t). 
or  to  one  of  several  creditors,  1188. 
or  to  executor  even  before  he  has  proved  the  will,  1188.) 

4.  The  amount  to  be  tendered,  1188. 

tender  of  part  oi  entire  demand  bad,  1188. 

rule  where  there  are  distinct  claims,  1188,  and  n.  (b). 

tender  in  gross  of  the  debts  of  several  persons,  not  good,  1188. 

of  more  than  is  due,  when  good,  1189. 

5.  W/ien  to  be  made,  1189,  and  n.  (m),  1190,  1191,  ns.  (p)  and  (q). 

must  be  on  the  very  day  of  payment,  1189. 

in  some  states  may  be  made  after  day  of  payment, 
1189,  n.  (to). 
not  post  diem,  1190. 
at  what  time  of  day,  1189,  n.  (to). 
must  be  before  action,  1190,  and  n.  (p). 
may  be  after  attorney's  letter,  1191. 

issuing  writ  on  same  day,  after  tender,  will  not  defeat.  1191. 
in  some  states  tender  may  be  made  after  action  brought,  1191, 

n.  (9). 
where  tender  to  be  made,  1189,  n.  (?»). 

6.  Of  the  mode,  of  making  a  tender,  1072,  n.  ();)),  1191,  and  n.  (a;). 

money  to  be  produced,  unless  production  dispensed  with,  1191. 
what  will  dispense  with,  1192,  1193,  and  n.  (il). 
what  not,  1193. 

mere  offer  of  money  not  produced,  1191,  n.  (x). 
tender  of  money  looked  up  in  box,  1191,  n.  (r). 
in  purses  or  bags,  1191,  n.  (x). 
of  goods  in  casks,  1191,  n.  (x). 
not  necessary  that  party  making  tender  should  count  out  the 
money,  1192,  n.  (y). 
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it  must  bo  unconditional,  1194,  and  n.  (/(). 

what  is  a  conditional  tender,  1194,  and  n.  (»»'),  1195. 

tender  of  mouey  under  protest,  not  conditional,  1195. 

demanding  receipt  in  full,  1195,  and  n.  (o). 

question  is  for  the  jury,  1196. 

tender  must  be  in  current  money  of  the  realm,  1196,  and  n.  (a). 

tender  iu  Bank  of  England  notes,  when  good,  1196,  1197,  n. 

bank  bills  or  notes,  1196,  n.  (i),  1197,  (e'). 
tender  of  one's  own  promissory  note,  1196,  n. 
(&). 
in  provincial  notes,  checks,  &c.,  good  if  not  objected  to,  1196, 

1197,  n.  (/). 
effect  of  creditor  not  objecting  to  tender,  1196,  1197. 
what  may  deprive  creditor  of  right  to  object,  1197. 

7.  Effect  of  prior  or  subsequent  demand,  to  defeat  tender,  1197. 

principle  of  the  plea  is,  that  debtor  was  always  ready,  1197. 
when  the  demand  may  be  of  more  than  was  tendered,  1198. 
by  whom  demand  must  be  made,  1 1 98. 
not  by  letter,  1199. 

8.  Of  the  pleadings,  1199. 

no  other  plea  can  be  pleaded  to  same  part  of  declaration,  1 1 99. 
form  of  plea,  1199,  1200,  n.  {y). 
replication,  1200. 
evidence,  1200. 
costs,  1201. 
TENDER  OF  SPECIFIC  ARTICLES,  1185,  n.  {h). 
differs  from  tender  in  money,  1201. 
chattels  require  different  modes  of  tender,  1201. 
no  time  or  place  designated,  special  demand,  and  where  to  be  made, 
1201. 

at  the  place  where  property  is  kept,  1201. 
rule  may  be  controlled  by  circumstances,  1201,  1202. 
day  fixed  for  delivery  of  portable  articles,  where  to  be  delivered, 
1203. 

cumbrous  articles,  1203. 
place  for  delivery  fixed,  debtor's  duty  to  notify  creditor  of  the  time, 

1204. 
duty  of  debtor,  where  creditor  out  of  state,  1 205. 
creditor  residing  in  foreign  country,  1205. 
payment  to  be  made  in  articles  to  be  selected  by  creditor,  1205. 
chattels  to  be  famished,  no  time  fixed,  1206. 
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deliver}'  to  be  made  on  demand,  1206. 

demand  when  debtor  absent,  1206. 

silence  of  debtor  when  demand  made,  1207. 

note  for  certain  snm  payable  in  chattels,  1207. 

delivery  after  time  specified,  1208. 

whole  quantity  promised  must  be  tendered,  1209. 

where  act  to  be  done  by  creditor  precedent  to  performance,  1209. 

creditor  receiving  and  accepting  chattels  before  day,  1210. 

effect  of  tender  at  time  and  place  of  payment,  1210. 

effectual,  vests  title  in  creditor,  1211. 

chattels  must  be  designated  and  set  apart,  1211. 

must  bo  unconditional,  1212. 

part  delivery  and  acceptance,  1212. 
after  breach,  1213. 
dam.ages,  1213. 
TENTERDEN'S  (LORD)  ACT  (9  Geo.  4,  c.  14), 

memorandum  made  necessary  by,  does  not  require  agreement  stamp, 

ISo. 

enactments  of,  as  to  contracts  for  sale  of  goods  not  ('/;  esse,  543. 
applies  to  contracts  for  manufacturing  goods,  ,j4,j. 
not  to  contracts  for  work  and  materials,  oJ3. 
enactments  of,  as  to  tlie  revival  of  debts  barred  by  the  statute  of  lim- 
itations, 123G-123t). 
THREATS, 

contract  procured  by,  when  it  may  be  avoided,  271. 
TILLAGES, 

tenant's  right  to  remuneration  for,  on  quitting,  508. 
TIME, 

at  law,  of  the  essence  of  the  contract,  433. 
how  waived,  434. 

rule  in  equity  as  to  waiver,  434,  n.  (c). 
eifect  of  both  parties  to  contract  being  in  default,  434. 
rule,  where  no  time  fixed  for  completing  contract,  434,  1062,  n. 

what  is  a  reasonable  time,  how  determined,  1062,  n.  (w). 
conh-act  to  marry  need  not  be  within  any  definite  time,  791. 
for  performing  contract,  how  computed,  1062-10i>5. 
in  equity,  when  of  the  essence  of  the  contract,  433,  and  ns.  (a:')  and 

(y),  1068,  10G9. 
for  performing  an  act  to  bo  done  on  demand  or  on  notice,  1071,  n. 

ia)- 
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TIPPLING  ACT  (24  Geo.  2,  c.  40), 

sale  of  spirituous  liquors,  when  illegal  under,  594. 
partly  repealed  by  25  &  26  Vict.  c.  38,  594. 

provisions  of  30  &  31  Vict.  c.  142,  s.  4,  as  to  malt  liquor,  and  cider 
and  perry,  594,  595. 
TITHES, 

contract  for  a  composition  or  retainer  of,  659-661. 
need  not  be  in  writing,  659. 
admits  title  of  plaintiff,  660. 
lease  or  demise  of,  must  be  by  deed,  659. 
remedy  on  contract  for  composition  or  retainer  of,  659. 
composition  real,  what,  659,  660. 
remedy  when  value  does  not  exceed  10/.  yearly,  660. 
how  contract  may  be  determined,  660. 
what  notice  sufficient  to  determine  composition,  660. 
apportionment  on  death  of  incumbeut,  661. 
TITLE, 

vendor  bound  to  show,  before  suing  vendee  for  breach  of  contract, 

424. 
what  objections  to,  can  be  regarded  in  a  court  of  law,  428. 
any  good  title  not  sufficient,  429. 
vendee's  knowledge  of  defect,  no  excuse,  430. 
vendor  need  not  have  good  title  at  time  of  contract,  431. 
assignor  of  lease  bound  at  law  to  show  lessor's,  432. 
but  not  assignor  of  agreement  for  a  lease,  433. 
to  land  or  to  incorporeal  hereditaments  cannot  be  tried  in  action  for 

money  had  and  received,  907. 
when  stating  an  account  admits  plaintiff's  title,  969. 
to  goods  after  delivery,  to  remain  in  vendor  until  payment,  538,  and 

"■  (if)- 
which  purchaser  of  land  may  require,  429,  and  n.  (o),  1058,  n.  (d}). 
doubtful,  equity  will  not  require  purchaser  to  take,  1058,  n.  (rf'). 
TITLE  DEEDS, 

handing  of,  to  purchaser  for  perusal,  not  a  performance  of  contract 
for  delivery  of  abstract  of  title,  424,  n.  (n). 
TITLE,  WARRANTY  OF, 
on  sale  of  land,  426-434. 

when  implied  on  sale  of  goods,  625,  626,  ijrid  n.  (o),  6-7-630. 
"TO," 

meaning  of  this  word  in  contracts,  113. 
TOBACCO, 

a  contract  for  sale  of,  by  dealer  in  violation  of  tlie  excise  license  act, 
not  avoided  by  the  act,  1005,  1006. 
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TOLL, 

money  had  and  received  lies  to  recover  tolls  wrongfully  withheld  by 

a  corporation  aggregate,  912. 
or  to  recover  excessive  tolls,  940. 

effect  of  account  stated  as  to  admission  of  title  to  tolls,  969. 
TONTINE, 

when  money  had  and  received  lies  to  recover  subscriptions  to  pro- 
jected tontine,  925,  926. 
TORT, 

when  plaintiff  may  waive,  and  sue  for  money  had  and  received,  905, 

906. 
if  once  waived  defendant  cannot  afterwards  be  treated  as  a  wrong- 
doer, 906,  n.  (d). 
interest  recoverable  in  actions  of,  960,  n.  (p). 
tender  of  amends  in  actions  of,  1185,  n.  (A). 
TORTIOUS  ACTS, 

contract  implied  from,  84,  85. 
TRADE.     See  Usage  op  Trade  ;  Custom  op  Tkade. 
infant  trader  not  liable  on  his  contracts,  204,  205,  222. 
but  may  sue  upon  them,  222. 
contract  in  general  restraint  of,  void,  982,  983. 
contract  in  restraint  of,  when  valid,  983,  984,  985. 
if  restraint  only  partial,  984. 
and  on  good  consideration,  6,  n.  (5),  984. 
and  not  unreasonable,  985. 
cases  on  this  subject,  985-987. 
TRADE  FIXTURES, 

list  of,  said  to  be  removable,  500. 
TRADE  MARK, 

vendor  of  goods  bearing,  to  be  deemed  to  warrant  that  trade  mark 
genuine  and  not  wrongfully  used,  642. 

unless  contrary  expressed  in  writing,  642. 
fraud  in  using  another's,  1043,  n.  (i). 
TRADING  WITH  AN  ENEMY, 

illegal,  583,  1000. 
TRANSFER  OF  SHARES, 

voidable  when  made  to  infant,  202. 
perhaps  void  if  the  company  is  winding-up,  202,  n.  (l>). 
TRANSPOSITION  OF  WORDS, 

when  allowed  in  construing  contract,  119. 
TREES, 

contract  for  sale  of,  when  to  be  in  writing,  415-418. 
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TRUCK  ACT  (1  &  2  Will.  4,  c.  37), 

payment  of  wages  in  violation  of,  837,  n.  (a). 

who  are  workmen  or  laborers  within,  837,  n.  (a). 

who  are  artificers  within,  837,  n.  (a). 

what  deductions  from  wages  are  not  within,  837,  n.  (a). 
TRUST  DEED, 

for  benefit  of  creditors,  1305-1308. 
TRUSTEE  OF  BANKRUPT, 

may  sue  and  be  sued  by  his  official  name,  366. 

may  hold  property,  366. 

may  make  contracts,  366. 

cannot  be  sued  for  dividends,  366. 

semble,  that  he  can  lend  money,  366. 

provisions  of  32  &  33  Vict.  c.  71,  as  to  disclaimer  of  onerous  prop- 
erty by,  370,  371. 

effects  of  disclaimer,  371. 

on  leases,  371. 

on  shares,  371. 

on  other  kinds  of  property,  S71. 

time  within  which  he  must  disclaim,  371. 
TRUSTEES, 

infant  cannot  bind  himself  by  contract  to  convey  estate  vested  in  him 
as  trustee,  207. 

receiving  share  of  profits  of  a  partnership  firm  for  their  cestuis  que 
trust  liable  as  partners,  3"27,  328. 

action  at  law  does  not,  in  general,  lie  against,  by  cestui  que  trust,  391, 
905. 

when  it  will  lie,  391,  905,  906. 

remedy  for  depositors  against  trustees  of  savings  banks,  391,  n.  (s). 

cannot  buy  the  land  they  hold,  403. 

cannot  charge  for  their  loss  of  time  or  trouble,  799. 

otherwise,  generally  in  the  United  States,  799, 
n.  (0. 

trustee  paying  legacy  duty  may  sue  legatee  for  money  paid,  885. 

payment  to  one  of  several,  effect  of,  1099. 

fraudulent  release  by,  when  court  will  set  it  aside,  1153,  1154. 

equitable  set-off  in  action  by,  1280-1282. 
TWYNE'S  CASE,  570,  571. 

ULTRA   VIRES, 

what  contracts  by  directors  of  a  joint  stock  company  are,  385. 
UNCERTAINTY.     See  Certainty. 

law  will  annex  terms  to  written  contract  in  order  to  avoid,  159. 
VOL.  II.  60 
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UNCONSCIONABLE  AGREEMENTS, 

how  dealt  with,  30,  n.  (g),  1323,  n.  (6). 
UNDERTAKING.     See  Contract  ;  Guaranties  ;  Judge's  Order. 
UNDUE  INFLUENCE, 

equity  will  set  aside  agreement  obtained  by,  although  there  has  been 
no  duress,  273. 
"  UNTIL," 

meaning  of  this  word  in  contracts,  112,  118. 
"  UPON," 

meaning  of  this  word  in  contracts,  113. 
UPON  DEMAND, 

covenant  to  pay  money,  how  construed,  116. 
USAGE  OF  TRADE,  &c.     See  Custom  of,  &c. 
agent  employed  generally,  bound  to  follow,  83. 
when  contract  implied  from,  24. 
when  not,  84. 

cannot  be  set  up  in  contravention  of  express  contract,  or  rule  of  law, 
116,  n.  (m),  142,  143,  156,  n.  (4),  157,  n.  (r). 

or  to  vary  the  meaning  of  unambiguous,  imtechnical  words,  142, 
143. 
effect  of,  on  liability  of  principal  for  acts  of  agent,  295. 
may  be  evidence  of  contract  to  allow  interest,  959. 
to  affect  a  party  by,  he  must  be  found  to  have  known  it,  116,  n.  (m). 
custom  in  corn  trade,  116,  u.  (n). 

mercantile  contracts,  142,  n.  (k),  143,  n.  (i),  157,  n.  (r). 
oflBce  of  usage  or  custom,  143,  n.  (i). 
must  be  established  as  a  fact,  142,  n.  (A), 
strength  of  proof  required  to  support,  142,  n.  (h). 
USE  AND  OCCUPATION,  510-516. 

See  Landlord  and  Tknant. 
USURY, 

repeal  of  usury  laws,  by  17  &  18  Vict.  c.  90,  961. 

VALUABLE  CONSIDERATION, 

what  is  a,  28. 

necessity  for,  in  case  of  simple  contract,  27,  28. 
"VALUE  RECEIVED," 

effect  of  the  words  in  a  contract,  26,  n.  (p). 
VALUER, 

bound  to  know  general  rules  applicable  to  the  valuation  of  property 
which  he  professes  to  value,  872. 
VARIATION, 

of  written  contract  by  parol  evidence  not  admissible,  140-149. 
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VENDORS  AND  PURCHASERS  OF  REALTY, 

Of  contracts  relating  to  the  purchase  of  real  property. 

1.  In  general,  400. 

incapacity  to  purchase  at  law,  400,  401. 

incapacity  in  equity,  402,  403. 

inadequacy  of  consideration,  403. 

effect  of  error  or  misdescription,  in  particulars  of  sale, 
403,  405,  n.  (e^). 

title  required  when  estate  sold  in  one  lot,  405. 

rule  as  to  contract  on  purchase  of  several  lots,  406. 

right  of  purchaser  to  rescind,  406. 

employment  of  puffer  at  auction  avoids  contract  at  law, 
406,  407,  and  n.  (m). 

formerly  different  rule  in  equity  on  this  subject,  406. 

rule  in  equity  now  the  same  as  rule  at  law,  408,  409. 

where  sale  "  without  reserve,"  contract  void  if  vendor  in- 
terferes, 409,  and  n.  {n). 

aliter,  where  conditions  state  that  sale  is  subject  to  a  right 
for  the  seller  to  bid,  410. 

but  in  that  case  seller  can  only  bid  himself,  or  employ  one 
person  to  bid  for  him,  410. 

liability  of  auctioneer  selling  loithout  reserve,  410. 

contracts  to  take,  assign,  or  surrender  ^vem.\SQS,  411. 

2.  Of  the  statute  of  frauds,  as  it  affects  contracts  for  the  sale  of 
real  property,  410. 

provisions  of  the  statute,  410,  411. 

effect  of  these,  412. 

as  to  the  general  construction  of  this  statute,  411,  n.  {q). 

as  to  authority  of  agent  to  sign,  411,  n.  {q). 

contract  need  be  signed  only  by  party  to  be  charged,  41 1 , 

n.  {q). 
as  to  the  form  and  signature  of  the  memorandum,  411,  n.  (g). 
what  contracts  create  an  interest  in  land  within  the  statute, 

412. 
sale  of  land  by  auction  is  within  the  statute,  413,  and  n.  (a), 
partnership  in  regard  to  real  estate,  412,  n.  {w). 
sale  under  decree  of  chancery  not  within  the  statute,  41 3,  n.  (z) . 
sale  of  growing  crops,  when  within  the  statute,  414,  415. 
cases  on  this  subject,  415. 

wheat  growing  and  mulberry  trees,  417,  n.  («'). 
rule  deducible  from  the  above  cases,  417. 
how  faraparol  license  to  use  land,  is  affected  by  the  statute, 

416,  n.  (/),  417,  n.  («'),  418,  and  ns.  (?')  and  {&"),  419, 

and  n.  (t) 
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VENDORS  AND  PURCHASERS  OF  nF.Al,TY  —  Continued. 

an  easement  in  land  cannot  be  acquired  by  mere  parol  li- 
cense, 418,  419,  and  n.  (t). 

as  to  revocation  of  license  on  faith  of  which  a  party 
has  acted,  419,  n.  (i). 

contracts  for  board  and  lodging  not  within  the  statute,  419, 
420. 

nor  contracts  for  things  collateral  to  the  land,  420. 

nor  a  contract  between  landlord  and  tenant,  as  to  improve- 
ment, 420. 

nor  a  contract  for  the  sale  of  railway  or  mining  shares, 
420. 

contract  to  investigate  title  not  witliin  statute,  420. 

contract  void  in  part  under  the  statute,  void  altogether, 
420,  and  n.  {d). 

aliter  if  contract  severable,  121. 

where  party  liable  on  implied  contract,  in  cases  within  the 
statute,  421,  422,  w.  {{}). 

effect  of  part  performance  in  taking  contract  out  of  statute, 
422,  and  ,..  ((■), 

part  payment  of  purchase-money  not  sufficient,  420. 

confessing  agreement  in  answer  to  bill  in  equity  takes  the 
case  out  of  the  statute,  42.').  and  n.  {■;«). 

money  expended,  lal)or  performed,  &c.,  by  one  part}'  under  a 
contract,  within  statute  of  frauds,  avoided  by  other  party, 
422,  n.  it). 

3.  Of  the  i-endor's  action  against  the  vendee  for  breach  of  con- 
ti-act,  424. 

plaintiff  must  prove  that  he  has  offered  to  show  a  good  title, 

424. 
and  tliat  he  has  been  ready  to  execute  coiivcvance,  424,  and 

n.  {p). 
when  he  must  prove  a  tender  of  conveyance,  424. 
generally  in  the  American  states  the  vendor  must  prepare 

and  tender  the  deed  at  his  own  expense,  424,  n.  {t). 
damages  recoverable  by  vendor,  420. 

4.  Of  the  pu7-chaser's  action  against  the  vendor,  426. 

auctioneer  liable  for  deposit  only,  426. 

uidess  where  he  sells  without  authority,  438. 
auctioneer  is  a  stakeholder  between  parties,  426,  n. 

vendor  not  entitled  to  interest  on  purchase-money  ae 
against  auctioneer,  426,  n.  (o). 
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VENDORS  AND  PURCHASEES  OF  REALTY— Con^mwr/. 

vendor  liable  for  deposit,  interest,  and  expenses,  426,  427, 
434,  435. 
plaintiff  must  in  general  show  tender  of  con\eyinioc. 
4-27. 

in  American  states  the  purchaser  is  not  bound  to 
tender  a  conveyance,  but  only  the    purchase- 
money,  427,  n.  (e). 
what  objections  to  title  will  be  regarded  by  a  court  ol' 

law,  428. 
ani/  good  title  not  sufficient,  429. 

character  of  deed  depends  on  words  of  agreement  to 
convey,  429,  (o),  1058,  n.  (rf'). 

instances,  429,  n.  (o).  1058,  n.  (d'). 
vendee's  knowledge  of  defect  no  excuse,  430. 
vendor  need   not  have  title  at   the  time  of  contract 

431. 
where  vendor  has  purposely  incapacitated  himself  1o 

make  conveyance,  428,  n.  («'). 
under  agreement  to  assign  lease,  vendor  must  sliow  les- 
sor's title,  432. 
but  not  assignor  of  agreement  for  lease,  433. 
time,  at  law,  of  the  essence  of  the  contract,  4.'!3. 

under  what  circumstances  e(|uity  will  relieve,  l.'!.'),  and 

ns.  (a;')  arid  (jj). 
how  waived,  434. 
effect  of  both  parties  being  in  deftiult,  434. 

See  Tnin. 
rule,  where    no  time  fixed    for  completing  contract, 
434. 
damayes  i-ecoverable  against  vendor,  426,  n.  (x),  4.'So,  aiid 
n.  {n),  437,  n.  {p). 

costs  in  equity  not  recoverable  as  damages,  435. 
when  vendor  liable  for  damages  for  loss  of  bargain, 
435,  and  n.  (ra). 
how  vendee  is  to  sue,  439. 
action  for  deceit,  439. 

articles  of  agreement  for  sale  of  land  generally  merged  iii 
deed  made  in  pursuance  of  them,  440,  n.  {z). 
exception,  440,  n.  (z). 
VERBA    GAETARUM  FORTIUS  ACCIPIUNTUR    CONTRA 
PROFERENTEM, 

meaning  and  limitations  of  this  rule,  136,  137. 
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VERBA    DEBE'ST  INTELLIGI  CUM   EFFECTU,    VT  RES 

MA  a  IS  VALE  AT  QUAM  PER  EAT,  111. 
VERBA    GENERAL! A   RESTRINGUNTUR   AD    HABILITA- 

TEM  REI  VEL  PERSONAM,  120. 
VERBA  INTENTIONI  DEBENT  INSER  VIRE, 

observations  on  this  rule,  104. 
VERBAL  AUTHORITY, 

to  agent  to  sign  agreement  under  statute  of  frauds,  when  sufficient, 
99. 
VERBAL  REJECTION  OF  OFFER, 

its  effect,  19. 
VERDICT, 

against  defendant  on  plea  of  set-off,  effect  of,  1176. 
VIGILANTIBUS    NON    DORMIENTIBUS,     SUCCURRUNT 

JVRA,  1039. 
VOID  IN  PART, 

rule  where  consideration  is,  67,  68. 
VOID  SECURITY, 

promise  to  revive,  invalid,  63. 
VOLUNTARY  CONVEYANCES, 

when  void,  7,  n.  (c). 
VOLUNTARY  PAYMENTS, 

action  will  not  lie  to  recover,  933. 
VOLUNTARY  SETTLEMENT, 

when  void,  7,  n.  (c),  570,  n.  (»,). 

fairly  made,  binding,  though  grantor  retain  deed,  4,  n.  (?■). 

WAGER, 

common  law  as  to,  735,  1006. 
French  law  as  to,  To'>,  n.  (j). 
action  on,  when  maintainable  at  common  law,  735. 

when  not,  736,  737. 
provisions  of  8  &  9  Vict.  c.  109,  738. 

contracts  by  way  of  gaming  or  wagering  null  and  void,  738. 

no  action  lies  to  recover  money,  &o.,  won  upon,  738. 

do  not  affect  bills  given  to  secure  gaming  debts,  1007. 

or  subscription  for  prize  to  winner  of  lawful  game,  1008. 
illegal  gaming,  when  a  defence  to  action  for  work,  &c.,  1008. 
right  of  party  repudiating  wager  to  recover  deposit,  919. 
AVAGERING  POLICIES, 

are  void,  1009. 
WAGES, 

when  may  be  assigned,  529,  n.  (o'). 
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WAGES  —  Continued. 

apportionment  of,  when  servant  is  dismissed,  848. 
payment  of,  when  presumed,  856,  1103. 

set-off  against,  for  damage  done  by  servant,  when  allowed,  1266, 
1272,  1273. 
WAIVER, 

of  written  contract  not  under  seal  before  breach,  may  be  by  parol,  154, 

1147. 
qucere,  undfer  statute  of  frauds,  155,  1148. 
but  not  in  case  of  deed,  156,  1148. 
of  liability  on  bill  of  exchange,  may  be  by  parol,  1149. 
when  plaintiff  may  waive  tort  and  sue  for  money  had  and  received, 

906,  and  ns.  (d)  and  (/). 
of  notice  to  quit,  488,  489. 
of  right  to  specific  performance,  1505. 
WAREHOUSEMAN, 

duty  of,  as  bailee,  673. 

when  carrier  may  render  himself  liable  as,  708,  n.  (k),  712,  and  n. 
(s). 
WARRANT  OF  ATTORNEY, 

jurisdiction  of  the  courts  over  judgment  on,  fraudulent,  3,  n.  (A), 
given  by  infant  is  void,  206,  and  n.  («). 
how  construed,  771,  n.  (u). 
WARRANTY, 

of  title  on  sale  of  land,  424-433. 
warranty  on  sale  of  goods,  625  et  seq. 

1.  Warranty  that  subject-matter  exists,  625. 

and  is  capable  of  being  transferred  to  purchaser,  625. 

in  general  no  implied  warranty  of  title,  625. 

in  sale  of  patent,  no  implied  warranty  that  it  is  good,  626, 

n.  (o). 
vendor  liable  if  he  knew  he  had  no  title,  627. 
rule  in  case  of  executory  contracts,  627,  628. 
where  warranty  of  title  will  be.  implied,  626,  n.  (o),  628. 
in  the  American  states,  generally,  when  sale  made  by  one 

in  possession,  626,  n.  (o). 
affirmation  of  title,  628. 

possession  of  vendor  equivalent  to  aifirma- 
tion  of  title,  626,  n.  (o). 
when  implied  from  usage  of  trade,  629. 
rule  in  case  of  pledge,  629. 
on  sale  of  scrip,  629. 
on  sale  of  promissory  note,  626,  n.(o). 
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WARRANTY  —  Continued. 

none  on  sale  by  executors,  &c.,  626,  n.  (o). 

nor  on  sal  s  by  officers  of  the  law,  626,  n.  (o). 

quesre,  if  vendee  can  sue  vendor  for  money  had  and  re- 
ceived, 629. 
2.  Warranty  of  quality  or  soundness,  630. 

not  in  general  implied  in  case  of  sale,  680,  631. 

although  sound  price  given,  630,  and  n.  (_/'),  631. 

or  exchange,  631. 

rule  in  case  of  goods  ordered  and  supplied  for  particular 
purpose,  631,  632,  and  ns.  (/c^)  and  {ni). 

or  sold  as  being  of  a  particular  description,  633,  634. 

sale  of  specific  article,  635. 

no  liability  to  third  party  without  fraud,  635. 

or  negligence,  635. 

purchaser  must  bear  deterioration    caused  by  conveyance, 
635. 

warranty  as  to  merchantable  quality,  635. 

sale  of  provisions,  635,  and  n.  (S). 

warranty  implied  from  custom  of  trade,  636. 

express  warranty  cannot  be  restrained  or  varied  by  custom 
of  trade,  636. 

sale  by  sample  is  a  sale  with  warranty,  636,  and  n.  {g). 

aliter  where  sale-note  does  not  refer  to  sample,  637,  and  n. 

admission  of  oral  evidence  to  show  warranty  not 
contained  in  bill  of  sale  or  parcels,  or  receipt  for 
price,  637,  n.  {g^). 
effect  of  representations,  639,  and  n.  (j^),  640,  and  n.  (P). 
mere  recommendation  not  taken  as  warranty,  not  sufficient, 

639,  640,  and  n.  {Ic^). 
implied  warranty  by  vendor  that  trade-mark  on  goods  gen- 
uine, 642. 

that  description  marked  on  goods  true,  642. 
description  of  goods  in  bill  of  sale  or  parcels,  641,  n.  (p). 
no  particular  form  necessary  to  constitute  a,  643,  and  ns. 
{q)  and  (s). 

the  word  warrant  need  not  be  used,  643,  n. 

what  affirmation  sufficient,  643,  ns.  (q)  and 

when  representations  will  amount  to,  640,  n.  (k^),  643,  and 
ns.  {q)  and  (s). 
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parol  evidence  adniissilili'  to  expliun  me.iinng  of,  150. 

to  prove  warranty  not  (tontaiiied  in   bill  of 
sale  or  parcels  or  receipt  for  jjricc,  1 ;")(),  n. 
(«),  G37,  n.  (,/). 
effect  of  general  warranty,  6  U. 
does  not  extend  to  obvious  defects  ilieii  existing,  CM. 

unless  vendor  artfully  conceals  tlicni, 
644,  n.  ((«). 
case  of  unsoundness  in  a  horse,  as  splints,  &c.,  then  in  tlie 

system,  644. 
express  warranty  not  to  be  extended  by  implication,  ()14, 

645,  and  n.  (a). 
excludes    representations    not  embodied    in    contract,   644, 

645. 
sale  "  with  all  faults,"  effect  of,  (!45. 
warranty  against  future  defects,  good,  04  fi. 
when  warranty  should  be  made,  (14  G. 
it  must  be  made  during  the  treaty,  046  and  n.  (/'). 
if  made  after  sale  complete  it  is  not  binding,  C4G,  047. 
when  warranty  is  exempt  from  stam])  duty,  181. 
3.  Rights  and  liabilities  of  parties.  647. 
infant  not  liable  on,  207. 

when  master  bound  by  servant's  warranty  of  horse.  287. 
when  vendee  may  return  warranted  article,   047,   (i4S,  n. 

rule  in  case  of  sale  by  sample,  047. 

if  goods    not  according  to  sample,  vendor  on  notice 

should  take  them  away,  048. 
rule  in  case  of  sale  of  specific  article,  648,  and  n.  (7'). 
vendee's  only  remedy  is  to  sue  vendor  upon  the  war- 
ranty, 648,  649. 
in   some  states  vendee  may  return    the    property  on 

breach  of  warranty  and  recover  the  price  paid,  048, 

n.  (9I). 
purchaser  need  not  return  the  goods  or  give  notice  of 

the  breach  of  warranty  before  suing  vendor,  048,  n. 

(?0,  649. 
effect  of  not  giving  notice,  050. 
goods  remain  at  vendor's  risk,  after  oflTer  to  return, 

650,  and  n.  {y). 
effect  of  omitting  to  return  or  object  to  the  goods,  in 

action  by  vendor,  651. 
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action   on  warranty  without  return,  where  stipulation 
for  return  if  article  sold  not  according  to  contract, 
650,  651. 
eflFect  of  return  in  action  by  vendee,  650,  651. 
proof  of  breach  of  warranty  in  reduction  of  damages,  650, 

651,  and  (2^). 
consequential  damages,  651,  n.  (2?),  652. 
bleach  of  warranty  no  answer  where  bill  of  exchange  given 
for  price,  unless  goods  of  no  value,  652,  653,  and  n.  {g^). 
held  otherwise  in  many  cases  in  the 
United  States,  653,  n.  Qi). 
effect  of  fraud  in  such  a  case,  65.3,  n.  (Ji). 

4.  Proof  of  breach  of  warranty,  654. 

clear  evidence  of,  required,  654. 

plaintiff  need  not  prove  scienter,  654,  and  n.  {k). 

proof  of  unsoundness  in  a  horse,  654,  655. 

ijucstion  of  unsoundness  is  for  jury,  655. 

warrant}'  may  be  contained  in  receipt  for  price,  656. 

5.  Pleadings,  &c.,  654,  n.  (k),  656. 

vendee  cannot  recover  back  price  as  money  had  and  re- 
ceived, if  contract  not  rescinded,  656. 

should  declare  specially,  if  contract  open,  656. 

trover  not  remedy  for  breach  of  warranty,  in  case  of  ex- 
change of  goods,  056,  n.  (6). 

effect  of  exception  in  warranty,  657. 

6.  What  damages  recoverable,   651,  n.   (z^),  657,  and  n.   (/), 
13-iS,  ;ind   n.  {I),  i;i2'J,  and  n.  {n). 

costs  of  action    brought  against  vendee,  after  resale,  657. 
658,  and  n.  {h),  l;J2S,  and  n.  (Z),  1329. 
as  til  counsel  fees,  1329. 
nominal  dainanes  recoverable  for  breach  of  warranty,  though 

vendee  acquired  profit  by  resale,  G58. 
when  purchaser  can  recover  for  kct'p  of  horse,  658. 
damages  recoverable  in  action  for  bi-each  of  warranty  of  a 

horse,  1328,  l;)29,  and  n.  (m). 
damages  caused  vendee  in  conseijueuce  of  acting  on  faith  of 

an  express  or  a  fraudulent  warranty,  657,  658,  659. 
ou  warranty  of  seed  which  is  planted  and   turns  out   to   be 
worthless,  647,  n.  (»»'). 
WASTE, 

permissive,  infant  punishable  for,  203,  n.  (n). 
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WAYWARDEN, 

forbidden  to  contract  for  repair  of  road,  &c.,  within  the  parish  for 
which  he  is  waywarden,  398. 
WEAKNESS  OF  INTELLECT, 

short  of  insanity,  no  ground,  per  se,  for  invalidating  contract,  18(), 

]  050. 
may  be  so  in  combination  with  other  facts  showing  intention  to  de- 
fraud, 1050. 
WEIGHT, 

of  goods  sold,  in  what  cases  warranty  of,  implied  under  merchandise- 
marks  act,  642. 
WHARFINGER, 

delivery  of  goods  to,  not  an  acceptance  by  vendee,  562. 

liability  of,  for  accident  to  vessel  negligently  moored  when  he  has 

undertaken  to  moor  her,  673. 
when  a  common  carrier,  682. 
WIDOW, 

of  deceased  partner  of  trader,  receiving  by  way  of  annuity  portion  of 
such  trader's  profits,  not  thereby  made  a  partner,  335. 
WIFE.     See  Husband  and  Wife. 
WITNESS, 

entitled  to  a  reasonable  sum  for  expenses,  873,  and  n.  (s). 
not  bound  to  attend  if  less  be  offered,  873. 

fees  of,  usually  fixed  by  law  in'  the  United  States,  874,  and 

witness  in  civil  action  may  sue  party  who  subposnaed  him  for  expenses, 
874. 

attorney  of  defendant  subpoinaed  by  plaintiflp  to  produce  books  not  en- 
titled to  be  paid  as  a,  874,  n.  (t). 

attorney  in  cause  not  personally  liable  to,  874. 

when  entitled  to  compensation  for  loss  of  time,  874,  n.  (y^),  875. 

promise  to  pay  for  loss  of  time  of,  invalid,  61,  874,  and  n.  (if),  875. 
can  recover  only  fees  prescribed  by  law,  874. 

compensation  to  scientific  men  called  to  speak  on  matters  of  opinion, 
875. 

for  models,  &c.,  875,  n.  (b). 

conduct-money  paid  to,  when  money  had  and  received  lies  to  recover, 
927.     • 

commissioner  to  examine  witnesses  may  sue  for  fees,  872. 
WORDS  OF  CONTRACT.     See  General  Words  in  Contract. 

no  particular  form  of,  necessary,  93. 

words  may  be  supplied  in  contract  to  carry  out  apparent  intention, 
105. 
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violence  may  be  done  to,  in  order  to  effect  apparent  intention,  IO.t. 

popular  meaning  of,  to  be  adopted,  113. 

meaning  of  words  "  fi'om,"  ■'  until,"  "  on,"  ''  upon,"  "  to,"  "  directly,'' 

"forthwith,"  &c.,  112-116. 
meaning  of  various  words  ordinarily  used  in  mining  leases,  118,  and 

.,.  {ci). 

may  be  transposed  if  necessary  to  give  effect  to  intent,  119. 
grammatical  construction  of,  may  be  disregarded,  119,  120. 
WORK,  LABOR,  AND   MATERIALS.     See  Builders  and  Car- 

rliNTEKS  ;    SlCKVICES    AND    WoRKS. 

extras,  action  for,  original  contract  must  be  pi'oduced   in,  stamped, 

1G8. 
coiitiact  for,  when  it  need  not  be  stamped,  182. 
executor  may  sue  for,  if  he  continue  contract  after  testator's  death, 

376. 
parish  officer  may  do  nork  in  workhouse,  and  supply  materials  inci- 
dental thereto,  397. 
when  property  in  chattel  to  be  made  vests  in  vendee,  531. 
contract  for  need  not  be  in  writing,  543. 
warranty  as  to  the  (juality  of   the  goods  to  be  manufactured,  631, 

632. 
right  of  workmen  to  charge  for  extras,  825. 
badness  of  work  and  materials,  wlien  a  defence,  825. 
common  count  tor,  when  it  lies,  though  work  done  under  special  con- 
tract, 826,  and  n.  (/). 
when  work  must  be  completed  before  price  recoverable,  X31. 
measure  of  damages  where  work  not  completed,  1527,  and  n.  (/•). 
WORKMAN, 

liability  of,  on  bailment  opens  jUcie-udi,  671,  n.  (i'),  672,  673. 
hen  of,  801,  802,  N03. 

who  is  a,  within  meaning  of  truck  act,  837,  n.  ('/). 
WRIT. 

renewing,  to  save  statute  of  limitations,  1260. 
replication  where  plaintiff  relics  on  writ  to  save  the  statute,  1265. 
WRIT  OF  INQUIRY, 

to  assess  damages,  when  necessary,  1334,  1335. 
provisions  of  15  &  1  6  Vict.  c.  76,  as  to,  1335. 
WRITING, 

essential  to  a  deed,  4,  90. 

must  be  on  paper  or  parchment,  90,  u.  (q). 
at  common  law  not  necessary  that  simple  contract  should  be  in,  5,  6, 
90,  91. 
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promise  to  pay  debt  barred  by  the  statute  of  limitations,  or  incurred 

during  infancy,  must  be  in,  90,  91. 
effect  of  statute  ot  frauds  in  requiring  certain  contracts  to  be  in,  1)0, 

91. 
sale  or  assignment  of  copyright  must  be  in,  90. 
bills  and  notes  must  be  in,  91. 
writing  may  be  in  pencil,  91. 

writing  required  on  sale  of  annuities  and  ships,  90. 
authority  of  agent  to  sign  contract  under  the  statute  of  frauds  when 

it  must  be  in,  99. 
authority  of  agent  to  sign  contract  for  the  sale  of  goods  under  the 

statute  of  frauds,  need  not  be  in,  553. 
promise  to  marry  need  not  be  in,  791. 
but  promise  in  consideration  of  marriage  must  be  in,  791. 
WRITTEN  CONTEACT, 

contents  of,  at  common  law,  91,  93,  94. 

under  the  statute  of  frauds,  91-100. 

construction  of,  is  for  the  court,  103,  and  n.  (h^). 

aliter  when  contract  not  wholly  in  writing,  103,  and  n.  (k). 

when  parol  evidence  admissible  to  contradict,  vary,  or  explain,  140- 

161. 
several  different  writings  may  form,  within  the  statute  of  frauds,  if 

they  have  necessary  reference  to  each  other,  146,  147. 
but  they  cannot  be  connected  by  parol  evidence,  146,  147. 
when  parol  evidence  admissible  to  add  to,  153. 
when  not,  153. 

law  will  annex  terms  to,  in  order  to  avoid  uncertainty,  159. 
WRONG-DOER, 

indemnity  between  wrong-doers,  748,  897,  898. 

where  defendant  may  be  regarded  as,  in  assessing  damages  in  action 
for  breach  of  contract,  1333. 

YEAR, 

contracts  not  to  be  performed  within  a,  to  be  ia  writing,  99-102. 

rules  on  this  subject,  99-102. 
YEAR  TO  YEAR, 

tenancy  from,  448-457. 

tenant  from,  his  liability  to  repair,  466. 
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